Tilburg University

Nation Building and Pluralism
Brinkel, T.B.F.M.

Publication date:
2006
Document Version
Publisher's PDF, also known as Version of record
Link to publication in Tilburg University Research Portal

Citation for published version (APA):
Brinkel, T. B. F. M. (2006). Nation Building and Pluralism: Experiences and Perspectives in State and Society in
South Africa. [n.n.].

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright owners
and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these rights.
• Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
• You may not further distribute the material or use it for any profit-making activity or commercial gain
• You may freely distribute the URL identifying the publication in the public portal
Take down policy
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately
and investigate your claim.

Download date: 09. jan.. 2023

-

D a

EVERS

•1•
L.IN'5EKSITEIT * I MAN TILBURG

.T,

BIBLIOTHEEK
TILBURG

1

1

Nation Building and Pluralism

NATION BUILDING AND PLURAUSM
EXPERIENCES AND PERSPECTIVES IN STATE AND

SOCIETY IN SOUTH AFRICA

Proefsch*ft
ter verkrijging van de graad van doctor aan de Universiteit van Tilburg, op
gezag van de rector magnificus, prof. dr. F.A. van der Duyn Schouten, in het
openbaar te verdedigen ten overstaan van een door het college voor promoties
aangewezen commissie in de aula van de Universiteit op vrijdag 16 juni 2006

om 14.15 uur

door Theodorus Bernardus Franciscus Maria Brinkel
geboren op 29 maart 1958
te Haar|em

Promotores:

Prof. dr. Ernst M.H. Hirsch Ballin
Prof. dr. Francois Venter

•1•

11\ERSITEIT 0

0 Plf TILBURG

...
BIBLIOTHEEK
TILBURG

Vormgeving omslag: Villa Y, Andre Klijsen, Den Haag
Foto voorkant omslag: Alexandra township near Johannesburg
Foto achterkant omslag: 27 April I994: the firstdemocratic elections in the Western
Cape

Vormgeving binnenwerk en zetwerk: emjee I grafische vormgeving, Varik
Druk en afiverking: Drukkerij Wilco, Amersfoort

CONTENTS
PREFACE i g

PART I: INTRODUCTION 1 II
I.I

Between unity and

I.2

Definitions i I7

I.3

Transition in South Africa / Ig

I.4

Conclusions 1 29

PART

11:

diversity

/

I3

THEORETICAL FRAMEWORK 1 3I

I. IDENTITY / 33
and community

I.I

Identity

I.2

National identity

1.2.1.

/

/

Objective components / 38

1.2.2.

Subjective components

1.2.3.

Reactive components / 48
Nation and state / 5I

I.3

I.4

35

38

1

40

Conclusions / 52

2.

THE POLITICS OF IDENTITY: FOUR SCENARIOS 1 55

2.I

State first, nation second

/

55

2.2

Nation

/

62

2.3

Forced identity / 64

2.4

Recognition as part ofa

2·5

Conclusions / 7I

3.

IDENTITY IN THE CIVIL SOCIETY / 73
What is civil society? / 73

3.I

first, state

second

common civic ideal

and values in the

civil society

/

1

78

3.2

Identity

3.3

The

3.4

Conclusions / 88

4.

THE CONSTITUTIONAL PERSPECTIVE / 89
Human rights and respect for identity / go

4.I
4.1.1

4.1.2

role ofgovernment

/

82

Equality and the prohibition Ofdiscrimination

Civil and political rights andjteedoms / 94

4.7-

rights / 94
Group rights categories / IOI

4.2.1

Self-government rights /

4.id

Group

I02

1

93

67

6

Contents

4.2,2

Poly-ethnic rights / I06

4.2,3

Special representative rights /

4.3

I06

Secession 1 108

4.4 Conclusion / II2
5. "NATION"-BUILDING i 5
5.I

5.1

5.2.1
5.2.2
5.2.3
5.2.4

5.2,5

The danger of fragmentation / IIS
The way to social Cohesion / 122
Thejirst dimension: constitutional patriotism / I23
The second dimension: dilferentiated loyalties / I24
The third dimension: shared identity / I27
Thefourth dimension: megalogue and reconciliation / I30

Thejifth dimension:

a common civic

ideal 1 I33

5.3 Conclusions / I36
PART

111:

"NATION"-BUILDING AND PLURALISM IN SOUTH AFRICA f I39

1. IDENTITY / IZII
I.3

Merging histories / IZII
Components ofnational identity
Nation and state / I52

I.4

Conclusions / I57

2.

THE POLITICS OF IDENTITY: FOUR SCENARIOS / I59

I.I

I.2

2.I

State first, nation second

2.1.1

Non-racialism and unity: the ANC

2.1.2

AfHcanism and Black Consciousness

2.1.3

Socialism, statejirst

and nation

2.2

Nation

second

first, state

/

1

2.2.1

APikaner nationalism 1 I67

2.2.2

Zulu nationalism / I69

2.3

Forced identity

2.3.1

Racism / I7I

/

/

I45

I59
/
/

second

I6O
I62
/

166

167

I7I

2.3.2 Apartheid / I73
2.3.3

Consociation

2.4

Recognition as part ofa

2.4.1
2.4.2

/

I76

common civic ideal

2·5

Conclusions / I82

3.

IDENTITY IN THE CIVIL SOCIETY 1 I85
What is civil society? 1 I85

3·I

i

I77

Identity among the coloured population / I78
Maintaining Africaner identity in a democratic context / I80

3.2

Values and identity in the

3·3

The role of government / IgI

3·4 Conclusions / Ig2

civil society

/

I88

Contents

4.

4.I

7

THE CONSTITUTIONAL PERSPECTIVE / I95
Human rights and respect for identity / I96

4.1.1

Equality and the prohibition ofdiscrimination

4.1.2

Civil and political rights andjfeedoms / I98

4.1.3
4.2
4.2.1

4.2.2
4.2.3

/

I96

Identitty related rights / 200

Group rights categories 1 207
Non-territorial self-government rights / 207
Territorial self-government rights 1 2I8

rights / 224

Special representative

4.3 Secession / 229
4·4 Conclusions / 23I
5. "NATION"-BUILDING 1 233
5.I

5.2
5.2.1
5.2.2

5.2.3
5.2.4
5.2.5
5·3

The danger offragmentation in South Africa /
The way to social cohesion / 236
The .first dimension: constitutional patriotism / 236
The second dimension: diferentiated loyalties / 238
The third dimension: shared identity / 239
Thefourth dimension: megalogue and reconciliation /

Thefijth dimension:

a

233

24I

common civic ideal / 245

Conclusions / 246

PART IV: SUMMARY AND CONCLUSIONS 1 249
SUMMARY AND CONCLUSIONS 1 25I
HET DILEMMA TUSSEN NATIEBOUW EN VERSCHEIDENHEID / 26I

LITERATURE AND SOURCES
173
ANNEX: CONSTITUTIONAL PRINCIPLES / 285
1

INDEX / 2gI

PREFACE
Slowly, the light began to shine over Mbekweni township, near the town of Paarl,
in the Western Cape Province, South Africa. Long lines of expectant people
appeared, waiting to cast their vote at the first democratic elections. The date was
27 April I994. I had the opportunity to be present as an international observer at
that historic event. The months leading to the election had been marked by political quarrels, fights, and even murders. There was an atmosphere oftension. But
the day ofvoting was different. Deliberately, but with patience and dignity as full
and equal citizens, people were taking their turn at the ballot boxes. It was a celebration of democracy as it was intended to be.

For me, it was an experience such as Saint Peter must have had, as is described in
Mark g, verse I to 5. "After six days Jesus took Peter, James, and John and led them
up a high mountain apart by themselves. And he was transfigured before them,
and his clothes became dazzling white, such as no fuller on earth could bleach
them. Then Elijah appeared to them along with Moses, and they were conversing
with Jesus. Then Peter said to Jesus in reply, 'Rabbi, it is good that we are here! Let
us make three tents: one for you, one for Moses, and one for Elijah.' He hardly
knew what to say, they were so terrified. Then a cloud came, casting a shadow over
them; then from the cloud came a voice, 'This is my beloved Son. Listen to him.'
Suddenly, looking around, they no longer saw anyone but Jesus alone with them."
27 April gave an insight in how things were intended to be, politically. One would
have liked to make it last, to put up a tent, but soon "normality" took over again.
Part ofthat normality is the way South Africa has to deal with a dilemma that is facing more countries these days. It is the dilemma between nation-building and pluralism. South Africa has a long history ofdivision behind it. It must create a feeling
ofunity within the framework ofthe state. At the same time, the country has a very
diverse population, with, for instance, eleven officiallanguages. These differences
must be accommodated. I am particularly interested in learning how this dilemma
between nation-building and pluralism can be dealt with. That is what this dissertation is about.
South Africa is special to me. The debate on the Way to help combat the system of
apartheid encouraged me to learn more about the country. I was involved professionally, as a researcher for the Scientific Institute for the Dutch Christian Democratic
party (Wetenschappelijk Instituut voor het CDA). We published a report on South Africa,
human rights and foreign policy. Later, I helped organise contacts between the CDA
and South African political parties in the framework ofthe Netherlands' Foundation
for the New South Africa. Other subjects I wrote about, during my years at the
Scientific Institute were defence policies, the question of national minorities in
Central and Eastern Europe and the way to encourage the emergence ofa civil society in Central and Eastern Europe. This dissertation is an opportunity to combine the
experiences ofthose years and put them to academic use.

IO

Preface

The work on this dissertation was greatly supported by the Scientific Institute. Its
director, Dr. Ab Klink, found the means for the Institute that enabled me financially to spend one day a week working on the study, a schedule that could be upheld
for three years. This is the place to thank the Scientific Institute and Ab Klink especially for their support and for the comments on the early versions of this study
that really got me going.
I want to thank and commemorate Prof. Dr. Alis Koekkoek. His name should have
been on the list of supervisors. He closely followed my progress and helped me
with very detailed comments. He did not live long enough, however, to see this
study finished. I believe he is on that high mountain, where things are finally seen
the way they are intended to be. I remember him as I am finishing this dissertation.
I sincerely thank Prof. Dr. E.M.H. Hirsch Ballin, who was a supervisor and a thorough critic of my findings and writings. He put deadlines and helped me get better insight in the legal matters at hand. Prof. Francois Venter of Potchefstroom
University gave comments from a South African perspective that I couldn't do
without. I also want to thank all those other people and organisations in South
Africa, and the people working at the Royal Netherlands' Embassy in Pretoria who
shared their insights with me. Some people in the Netherlands I wish to mention
by name, such as Erik van den Bergh of the Working Group Kairos, who sharpened my mind with critical remarks, literary suggestions and loads ofinformation,
and Jos van Gennip, former director ofthe Scientific Institute. Jane Barrett I would
like to thank for doing a serious check on my English.
Last but not least I extend my gratitude to all the members of my family for their
understanding. They had to put up with someone who was (almost) always work-

ing. To them I can say: "This work is over now." I want to give special mention of
my father, who, as a father, a writer and a Doctor has been an example for me. And
I will not finish this preface without mentioning the support I get from my wife
Margot. Without her I could not have done this study.

Leidschendam, 4 April 2006

PART I

INTRODUCTION

INTRODUCTION
The dilemma between respect for national, religious, cultural and linguistic identities on the one hand and the need for state unity on the other is a question of
prime importance in the world. This study willlook into the question ofhow a very
diverse country such as South Africa is dealing with this dilemma. Is it possible to
develop a meaningful order, in which people can be different culturally, linguistically and religiously, while they are connected to each other in the body politic?
How does South Africa try to respect religious, cultural and linguistic identities?
How does it strive for stronger social cohesion? How does the constitutional order
relate to social and cultural realities in that country? Can general lessons be
learned from the South African experience?

1.1

Between unity and diversity

The ability to solve the problems ofnation building and pluralism has become an
international concern. The international background against which the study of
the relations between pluralism and nation building takes place has increased relevance given the general context ofglobalisation and the effect ofdevelopments in
economy and technology. The global market considers all world inhabitants as
consumers or producers. Markets are becoming connected to a universal consumer culture. Nation states that want to be competitive in a global market are
urged to reduce government spending and to lower barriers to economic enterprise. Job security has declined.
Borders are becoming more porous, whereas societies are becoming increasingly
multicultural as a result of international migration. Less developed and less stable
countries are affected most by these developments. As a result ofthis the room for
national governments to manoeuvre is diminishing and people seek new security in
other communities. This has been called a kind of «new tribalism"; the growing
tendency, exemplified during the nineties ofthe last century by Yugoslavia's implosion, for people to adopt ever-narrower and mutually hostile group identities. I
There are two types ofreactions to these developments.
The first are movements that voice concern for identity. Globalisation encourages
people to assert their specific characteristics in language, culture or religion.
Differences that would otherwise have been marginal become exaggerated.2 The

I
2

Stuart J. Kaufman, The New Tribalism and the West, Atiantisch Perspectief ( 998 nr. 8) 9; also: John
Naisbitt, Global Paradox (New York 1994) I9
Michael Ignatieff, The Warrior's Honor; Ethnic War and the Modern Conscience (London 1998) 59.
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effect ofthese trends in many countries has been an increased concern about the
culture and identity of people and their way of life.3 People tend to dislike losing
control in these matters.4 Especially in times of change and insecurity, nationalism and the appeal to national unity can mobilize massive support. The last decade
ofthe twentieth century saw the disintegration ofthe Soviet Union and Yugoslavia.
Czechoslovakia broke up into two. In Africa conflicts broke out in weak states.
Armed groups used aspects of identity, such as tribal bonds, religion and culture
to further their cause. New international standards are developed that aim at giving special protection to persons belonging to indigenous peoples or national
minorities. In other countries, the reaction to globalisation took the shape ofreligious fundamentalism. Extreme reactions might be extremism, xenophobia and
fundamentalism, all threatening the social order itself.
Globalisation and the transparency of state borders not only lead to a defensive
attitude and an inward orientation of identity. As state borders become more
transparent, new possibilities emerge for exchange and development of languages, cultures and religions across borders. This is the second type ofreaction.
The development ofnational communities has never been totally dependent upon
states and governments, although they have been severely influenced by them. The
emergence of such manifestations ofan international civil society shows that the
state on the one hand, and religion, culture or language on the other, do not necessarily coincide. This may result in conflicts, but this is not inevitable.
States have to try and find ways ofdealing with these developments. Governments
find themselves between the rock ofglobalisation and the hard place oftribalism.5
Democracy means that guarantees are given to the participation of minorities.
However, democracy may also offer a platform for nationalist agitators.
As political philosophy this study will concentrate on the debate on identity, pluralism and nation building. This study is mainly based on sources and literature.
As sources, national legislation, yearly reviews, party political publications and
political speeches have been studied and analysed. Furthermore, literature in the

field of political and legal philosophy, contextual theology and sociology was consuited. The study will deal with the relation between guarantees for communities
of people that are determined by religion, culture and language on the one hand,
and, on the other, the need for cohesion within the framework of the state. In
studying this relationship, two perspectives will be distinguished: the societal perspective and the constitutional perspective. The societal perspective will consider
the role ofcommunities and their institutions ofminorities. It is important to note
that the main actors in both types ofreaction are non-state powers.6 There seems
to be a special role for civil society, which is worthy of study.

3

4

5
6

Amitai Etzioni, The

New Golden Rule, Community and Morality in a Democratic Society (New York NY

1996) 80-8I.
Manuel Castells, The Information Age: Economy, Society and Culture, Volume ZI The Power Of Identity
(Massachusetts / Oxford Iggg) 69.
Kaufman, The New Tribalism and the West, Atiantisch Perspecti 9
Kaufman, The New Tribalism and the West, Atlantisch Perspecti f, 10
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Identities are shaped by the dialogue between people and religious, linguistic or
cultural communities. Communities contribute to the development of identity.
Communitarian theories - such as those of Amitai Etzioni or Charles Taylor stress this societal perspective. The constitutional perspective will primarily consider the way the state and state politics deal with diversity. Liberal theories - for
instance ofWill Kymlicka - tend to study the subject from the constitutional perspective.

The societal and constitutional perspectives are closely related. The values and
principles, on which the rule of law and, more specifically, the constitution is
grounded, inform the way institutions will develop according to their identity. The
way the body politic sees itself, its aspirations for the future and its consciousness
of its past - are expressed in the legal system.7 And, vice versa, institutions contribute to the development ofculture and values and inform the values and principles by which the national community in the framework ofthe state is guided.
The main questions that will be dealt with in this study are as follows:
What is the importance of identity for people? What is national identity? These
questions will be considered in chapter I. How is the relation between state and
national identity fashioned in modern history? What lessons can be learned from
this? This will be the subject of chapter 2. What is the role of community and
organisations in the field of civil society in defending and promoting pluralism?
How do they relate to the government? Ifinstitutions representing communities of
minorities are given public support, how do we prevent tendencies within institutions orientating themselves mainly to what the government expects ofthem, for
instance in order to get government subsidies, and thereby to neglect the interests
oftheir constituencies? This will be studied in chapter 3.
Chapter 4 will venture into the question of how the government itself is able to
make room for pluralism in the Constitution and in public institutions and policies. Should this be done by guaranteeing rights and freedoms to groups or to
individuals only? How can participation in government structures be made representative? Ifa pluralist society grants rights to minorities, how can the risk of fragmentation ofthe general society, ofencouraging centrifugal forces, be prevented?
How do the values that are shaped and experienced in communities contribute to
the coming about of values that bind society? How can the emergence of social
cohesion in the general society and a common civic ideal be encouraged? This is
the subject ofchapter 5.
This study is divided in four parts. After part I, the Introduction, the second part
contains a general theoretical framework. The third part applies the basic findings
of part II to the situation in South Africa. In the fourth and final part an attempt is
made to draw conclusions and find lessons for the future.

7

Haijte Wiggers, "Charles Taylor: Het articuleren van onze identiteit", Bart van Klink, Paul van
Seters, Willem Witteveen (eds.), Gedeelde normen? Gememschapsdenken en het recht, Schoordijk Instituut

(ed.) (Zwolle I993) 42
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Why study South Africa?
This study follows current discussion and practice regarding nation-building
and diversity in South Africa today. The democratic adventure that is taking
place in South Africa is ofgreat interest to the research ofpluralism and nation
building. In the world in general there is a renewed attention to identity, the
rights of minorities and even state-disintegration. At the same period of time,
South Africa is in a process of establishing new structures and of creating new
loyalties. The final outcome is far from clear. There are still risks attached to the
nation building process. Two diverging processes have to be combined into
one.
The still fragile constitutional framework is being filled with attempts at building
national unity and solidarity in a pluralist society. At the same time, there are voices defending religious, cultural and linguistic rights. There is a risk that they turn
away from the nation-building process and turn inwardly. The chances for nationbuilding have improved considerably, according to Yunus Carrim. Nevertheless,
ethnic and racial identities have come up in a new form. Both developments have
to be reconciled. 8
The long history offorced diversity along racial and ethnic lines in South Africa,
which resulted from the apartheid system, makes the subject of this study especially sensitive. Apartheid in itselfwas a gross and systematic kind ofviolation of
human rights, which was aggravated even further because ofthe state oppression
that was needed to uphold the system in view ofthe resistance ofthe black majority. If respect for religious, cultural and linguistic rights for minorities is ever
going to be acceptable to the black majority, solutions will have to be found that
are free from racial or ethnic connotations. New balances have to be searched for.
The Afrikaner minority came from a situation where their culture was strongly
defended by the state. Coloureds and Indians were treated as inferior citizens, but
were given more privileges than black Africans. They are now more aware oftheir
backgrounds. The black majority had been forced into tribal identities. Now they
aim at a non-racial, non-sexist democratic and united South Africa, while some
are at the same time discussing the Africanness of the democratic state structures.

Thesis: Unity can include diversity
This study deals with developments in civil society, constitutional arrangements
and political debate. The main argument that will be defended in this study is that
it is possible to develop a meaningful order, in which people can be different culturally, linguistically and religiously, while at the same time being connected to

8

Yunus Carrim, "Advancing nation-building: The Cultural Rights Commission", Gitanjali Maharaj
(ed.), Between Unity and Diversitv; Essays on Nation-Building in Post-Apartheid South Afiica (Cape Town
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each other in the body politic. This thesis will be tested against developments in
South Africa. The possibilities ofdrawing general conclusions that actually work
in practice will be explored.
The basic reason for the appreciation ofidentities and values and for the recognition of diversity is contained in the idea that they are attempts to experience and
express universal truth, and as such are essential elements of human dignity. In
other words, people can experience a source of meaning beyond the actual time
and place, a source ofa transcendent nature. Values emerge in the commitments,
loyalties and solidarity of people living in their communities. This points at the
existence ofa connection between diversity on the one hand and cohesion on the
other.

Diversity can be a source of strength if it is not enforced from above (as it was
under segregation and apartheid), and ifit is not subdued or suppressed (as part
of a politically pursued national identity). Diversity can be a source of strength if
respect for diversity is part of the underlying principles ofnational unity. The purpose is to show how the constitutional order can contribute to establishing
respect for diversity as part of the underlying principles of national unity. Finally,
it is attempted to learn more general lessons regarding nation-building and diversity. What on first view seems to be a weakness - the cultural, religious, linguistic
diversity - might be a source of strength.

It is hoped that this undertaking may contribute to the debate in legal and political philosophy. A theoretical approach is followed which may be helpful in thinking about measures to recognise diversity, while at the same time fostering
cohesion within the framework ofthe body politic. This approach is based on the
idea that identities are means through which contact with truth is established, and
that values are intended to go ahead in the direction ofwhat is perceived as truth.
These attempts take place in various ways: in the different spheres of society, from
families to churches; in the various cultures, religions, languages and national
communities; in the various levels of organisations, from the smallest unit to
broader organisations.

1.2

Definitions

For the sake ofclarity, some definitions will be given here, ofwords and terms that
are used in the following pages, and for which the main authors on which this
study is based use different wordings. These definitions and terms will be dealt
with more extensively further on in this study.

Much attention in this study is obviously aimed at the concept ofthe nation. The
nation will be seen in this study asa community ofpeople, generally with a common language, religion and culture and a common awareness oftheir shared history and nationhood. Nations are not seen as unalterable units. Nations have a
dynamic character. They may change over time, merge into larger units or split up
to form new national groups. The nation is not defined as a deliberate organisa-

I8
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a community of people, based on the facts of birth and lineage of
people who are aware ofthe fact that they constitute this nation.9
A "national minority" is seen as a non-dominant national community, of which
the members are inhabitants of a state in which another nation makes up the
majority. National minorities may either be concentrated in specific regions, or
live dispersed over one country or even several countries. In countries where not
one group is dominant, all national groups may be considered minorities.
Generally, these aspects are also true ofindigenous peoples. For this category it is
also relevant to note that they have retained much oftheir traditional way of life
and that in many cases they belong to the most disadvantaged groups in their societies. The discussion about nations, national minorities and indigenous peoples
identify themselves gis such and have the political will to uphold their specific way
of life. In part 2 this will be explained further.
Out ofthe national community a body politic may emerge. But the body politic is of
a different order than the nation.I° Once it exists, the body politic may develop feelings ofcommunity. In this study the term "body politic" will be used to describe the
collection of inhabitants ofa state. The body politic is the encompassing whole, the
state is part and instrumental agency of it, which is aimed at maintaining the law,
promoting common welfare and public order and general administration.II
What is usually called "nation"-building is in fact a project of establishing ties
among the citizens of a state orientated towards the relations between state and
citizens. In the context of this study, this project would be named more adequately "the building ofa body politic". See on this issue for instance Fukuyama's "State
Building".Il In order to be clear about this, in the following chapters the building
ofa body politic will be described as "nation"-building between quotation marks.
The citizens may belong to one or sometimes more cultural communities, to a
national minority or to an indigenous people, but they all share citizenship ofone
state. Membership of such communities is, or ought to be, fully compatible with
state citizenship.13 The state does not necessarily have to correspond with religious, cultural, linguistic, or national communities. This is an exception in the
world today. This is one ofthe reasons for the urgency ofthe question ofnational
minorities. For further clarification, see part II.

tion, but it is

For the sake ofclarity it is important to note that this study does not deal with the
position ofimmigrants. There is a fundamental difference between persons belonging to national minorities and immigrants. The first have lived for generations on
the territory where the state was formed. The latter have deliberately chosen to live
in a specific country, together with all the characteristics that bind its body politic.

9

Jacques Maritain, Man and the State (Washington I984) 4-5

Io Marit:lin, Man and the State, 6-7.
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Transition in South Africa

Developments in South Africa are of particular importance to the dilemma of
"nation"-building and pluralism. Ever since the imposition ofcolonial rule, a specific kind ofstate enforced pluralism came into being. Gradually, European colonial rule was extended over the peoples that lived in the area that was to become
South Africa. Traditional African communities were forced to live in native
reserves and civil rights were denied to the black majority. Their entry into "western society" was limited to their use as labour force. In the forties, this system was
"perfected" by the ideology ofapartheid. Following this ideology, the indigenous
population was forcefully divided into racial groups. Each group was given its own
territory and alI were subject to the rule ofthe white minority.
This system could only be maintained by political control and oppression. This situation ended during the nineties of the last century. In I989 the policies of the
National Party government had run aground. Continuation would mean oppression and resistance getting more violent each year. Economically, apartheid was
untenable. The economy would have stagnated and international isolation would
surely have become stronger. F.W. de Klerk, who had succeeded P.W. Botha,
realised this and took the step into the unknown field of negotiations. Not,
according to Allister Sparks, because to him the philosophy ofapartheid had been
immoral, but because De Klerk had come to realise that the apartheid system had
become untenable and as a result ofthat, unjust.I4
One ofDe Klerk's first acts as State President after the last whites-only elections of
Ig89 was to grant permission for a protest march on I3 September. Headed by reverend Allan Boesak and archbishop Desmond Tutu 30.000 protesters marched
through Cape Town with ANC banners without police interference. 20 September
De Klerk was officially sworn in as State President. In the months that followed,
De Klerk first released ANC eminence grise Walter Sisulu and five other ANC leaders with life-sentences. They were allowed to speak openly in the name of their
party. De Klerk also abolished the security service system that controlled society.
In February IggO Nelson Mandela was released from prison and the ANC, PAC and
the South African Communist Party were restored as legal organisations within
South Africa. In the following months step by step the apartheid-laws, such as the
Group Areas Act and the Population Registration Act, were abolished and plans to
start negotiations for a new constitution materialised.
According to O'Meara, De Klerk hoped to win the ANC's participation in the political system while at the same time keeping a white veto and as many white privileges as possible.15 In Iggo negotiating policies of the National Party were still
oriented at what was called a "consociational approach".16 The National Party was
not yet ready to accept black majority rule. The idea was to share power instead,
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with a guaranteed right ofveto for the white minority in a federalised state system.
This would counterbalance the inevitable majority ofblack voters in a democratic
system. Each national group would have group rights, which meant that it would
decide over internal affairs, whereas general affairs would be settled in the national parliament by consensus agreement between the different groups. With these
ideas, De Klerk hoped to forge an alliance with coloured, Indian and homeland
leaders such as Inkatha's Mangosuthu Buthelezi as an alternative to the ANC.
Gradually, however, De Klerk's position moved towards acceptance of a unitary
legal system and a non-racial constitution, into compromises and cooperation
with the ANC negotiators and away from the alliance he hoped to build.I7
The position of the ANC was stated in its Constitutional Guidelines,

a

discussion

ANC Freedom Charter which the organisation had adopted in
I988. I8 The ANC rejected the idea ofgroup rights as a disguised form ofapartheid.

paper based on the

Instead, the Constitutional Guidelines envisaged constitutional entrenchment of
individual rights within a democratic system and in combination with an independent judiciary. The ANC supported the idea of a multi-party democracy, but
preferred an electoral system that would result in a clear parliamentary majority
and unitary and centralised government.
In the Constitutional Guidelines, the ANC proclaimed its adherence to multiracialism. Multiracialism in the ANC included whites. A new constitution would
have to guarantee equality ofall citizens, irrespective ofrace, colour, sex, or background and the state would have the duty to combat all forms ofracial discrimination. The state was to respect the cultural and linguistic diversity ofthe people and
provide facilities for free linguistic and cultural development, whereas, on the
other hand, "nation"-building had to be promoted.
Economic policies ofthe ANC were still dominated by a preference for strong state
control over economic production in order to share the country's wealth more
evenly over the population. At the end of the negotiation process, however, the
bankruptcy of communism, the moderate stance of trade unions, the dialogue
with the international financial institutions and the need to cooperate with South
African business led the ANC to evolve towards a position ofencouragement ofthe
market economy and financial discipline ofthe government.
In Iggo, the ANC faced the task ofevolving from a resistance movement to a genuine political party. In February I990 the National Executive Committee ofthe ANC
convened in Lusaka and elected Nelson Mandela as deputy president. In July IggI,
at the first annual Conference of the ANC in South Africa for thirty years, Nelson
Mandela was elected president ofthe ANC. According to Patti Waldmeir, the group
within the ANC in favour ofa negotiated setilementwas still "frighteningly small".
Most ANC leaders wanted a complete transfer of power. I9 According to the
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Constitutional Guidelines, however, the ANC did not consider itselfas an alternative government as such. It confirmed that the final constitution was to be a result
ofa formally democratic process, in which the people would decide in what government would be the legitimate government of South Africa. Negotiations and compromises were necessary in order to achieve a final settlement. 20
The first preliminary meetings between the NP government and the ANC, the
"talks about talks", took place on 2 to 4 May Iggo in Groote Schuur, the former
mansion ofCecil Rhodes. Despite strong mutual suspicion the meeting was fruitful. Agreement was reached on the release of political prisoners, the return of
exiles and on relaxing the security legislation. The second round of preliminary
meeting was held in August 7, in Pretoria, at which meeting the ANC unilaterally
offered to suspend the armed struggle.
After the "talks about talks", the real negotiations about the future constitutional
framework started in December IggI. This meeting was called CODESA
("Convention for a Democratic South Africa"). Ig parties and 228 delegates participated, not however the PAC, who rejected the idea ofnegotiated transformation,
nor Inkatha leader Mangosuthu Buthelezi, who was represented by the chairperson ofhis party Frank Mdladlose. Decisions were taken by "sufficient consensus",
which in practice amounted to agreements between the government and the ANC.
The question ofthe powers ofthe provinces had been a hot issue in the pre-I994
negotiations and in the Constitutional Assembly. The Constitution devotes many
pages to this subject. This is understandable, because the ANC and the government had strong differences ofopinion. For the ANC a strong central government
was a guarantee for national unity and effective policies towards ending the differences that had been caused by the apartheid system. Such government would be
able to implement an effective transformation policy and have a new coherence in
the administration on the different levels of government. Provinces were not to
become home bases for ethnic mobilisation. Most other parties, notably the
National Party, the Democratic Party and the Inkatha Freedom Party, were in
favour of a federal system, based on the examples of the Federal Republic of
Germany. They thought that strong federal states would constitute a counterweight against too strong a national government and that they would supply possibilities for cultural diversity.
Fierce debates were necessary to reach an agreement. The general guideline for defining the allocation ofpowers to the different levels ofgovernment was Constitutional
Principle XXLL which stated that the criterion should be the level "at which decisions
can be taken most effectively in respect ofthe quality and rendering of services". But,
according to the Constitutional Court, the Constitutional Principles "do not contemplate the creation ofsovereign and independent provinces; on the contrary, they contemplate the creation of one sovereign state in which the provinces will have only
those powers and functions allocated to them by the NT [New Text ThB]."2I
20 Work in Progress, April/May I988.
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Shortly after the start of the official negotiations state president De Klerk felt he
needed to secure his support-base for a negotiated transformation and on I7
March Igg2 he staged a referendum among the white electorate. On the question:
"Do you support the continuation ofthe reform process which the state president
began on 2 February I990 which is aimed at a new constitution through negotiation?" 69% of the voters answered positively. Emboldened by this token of support, the government negotiators took a tougher stand at the negotiations.
In May I992 CODESA II was held. The viewpoints ofthe government and the ANC
were far apart. One ofthe prime issues was the question whether the constitution
was to be written by an elected Constitutional Assembly after elections, or at the
multi-party negotiations themselves. The NP government wanted the existing
political organisations to draft and adopt the constitution. The ANC wanted free
elections first and constitutional legislation after. Other bones of contention were
the powers ofthe provinces and the role ofthe Senate.
There was a potential compromise that the CODESA parties would draft an inter-

im-constitution. Under this interim constitution, a constitutional assembly would
be elected democratically, which would draft and adopt the final constitution. This
constitutional assembly would, however, be bound by so-called constitutional
principles which would be formulated by the CODESA parties. Related to this was
the number ofvotes needed to adopt the final constitution in a future constitutional assembly. The parties differed on the question ofhow many: would it be a twothirds majority, or a 7096 majority. The ANC negotiator Cyril Ramaphosa
suggested a compromise: 70% for the adoption of the constitution and 75% for
the adoption of the Bill of R.ights included in it. But, in return he demanded that if
a deadlock happened, the new draft constitution would be put before the electorate in a referendum where a simple majority would qualify (this came to be
called the "deadlock-breaking mechanism").
Although such potential compromises were discussed, CODESA II, which took
place on May 1992, ended in a stalemate. In the same period, violence had
increased in the townships, notably in the Witwatersrand area. There were fights,
raids, attacks between ANC and Inkatha supporters. On I6 June , Soweto day, a
series ofdemonstrations and strikes started. The following day a group ofmigrant
workers and Inkatha supporters left their hostels in Boipatong went about violently, killing 38 people in their wake. Waves of violence, strikes and protests followed. There was a growing suspicion that these explosions of violence were
instigated by a so-called third force ofopponents to democracy and equal justice,
secret police members and blacks who had an interest in maintaining the status
quo. It was feared that such groups would create a situation of grave political
instability and make the negotiation process fail. There was a general feeling
among blacks that the government was behind the violence. In their eyes,
President De Klerk did too little to suppress these explosions of violence.
Relations between De Klerk and Mandela and between the government and the
ANC deteriorated. The ANC decided to suspend its participation in CODESA.
Radicals within the ANC showed their impatience with the step-by-step approach
of the ANC-leadership. They decided to stage demonstrations against homeland
governments that still forbade ANC-activities in their territory, notably Ciskei,
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Bophuthatswana and KwaZulu. In the Ciskei, the homeland ruled by military
leader Oupa Gqozo, the ANC was still illegal. On 7 September, despite the warning from Gqozo that he would act against it, about 80,000 people started marching to Bisho, the capital of the homeland. They were stopped by Ciskei military,
who shot at the demonstrators and killed over 200. The radical wing within the
ANC was accused of irresponsible behaviour and the more moderate elements
gained the upper hand once more.
In public opinion the balance shifted in favour of the ANC at the expense o f the
government, which showed its incapacity to act in defence ofpeace and democracy. In the months that followed, the credibility of the government was damaged
even more strongly, after publications of two Commissions of Enquiry which
unambiguously showed how members ofthe army, police and security forces were
involved in covert operations in which opponents of apartheid were harassed,
intimidated and assassinated both in and outside South Africa. The second report,
made by a commission under the presidency ofjudge Rjchard Goldstone, revealed
a network ofsecurity forces, KwaZulu police and Inkatha. Formally, covert operations had been ended in June Iggo, but hit squads seemed to continue on their own
in supporting new waves ofviolence in Natal.
Roelf Meyer and Cyril Ramaphosa, the negotiators for the government and the
ANC respectively, worked together to prepare for a new round of negotiations.
Within the ANC, Joe Slovo broke the ground for making conciliatory gestures
towards the government. He suggested the idea ofa government ofnational unity,
in which all parties with a certain percentage of the votes would participate. He
also suggested the so-called "sunset clauses", regarding job guarantees and pension protection for white civil servants and the military. In October the National
Executive Committee ofthe ANC agreed to the proposal ofmaking an interim constitution first, on the basis ofwhich free elections would take place.
In September I992 a "Record of Understanding" on this basis was signed at a
summit meeting by the negotiation parties. In March I993 this resulted in a new
round of negotiations in the World Trade Centre in Kempton Park, the so-called
Multi Party Conference. The National Party had begun to accept black majority rule
and discard a white or Afrikaner right of veto. Inkatha rejected the Record and
stopped being a suitable ally for the NR As it turned out, this idea was unacceptable to the PAC, which would end its participation in the negotiations when agreement was reached to follow on that line. From then on, the government had no
other partner than the ANC, which gained the upper hand in the political and pubtic debate.22 This time the murder of the popular SACP politician Chris Hani in
April I993 by a right-wing Polish immigrant did not block the negotiations.
Violence continued, but Nelson Mandela was able to convince his supporters of
the necessity of transition by negotiation. His image of conciliatory leadership
now became firmly established.
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In Kempton Park the debate was concentrated on the text of the interim constitution and the so-called constitutional principles, which would bind the democratically elected constitutional assembly. The main differences of opinion now were
the question whether South Africa was to be a unitary state, as the ANC wanted, or
to have a federal structure, as the NP government hoped. Inkatha took an even
more radical stance on this issue, as it wanted to make the province ofNatal a sovereign kingdom within a confederal South Africa. The Conservative Party wanted
an independent homeland for white Afrikaners.
Using its position of strength, the ANC pressed for agreement on a date for the
democratic elections. It was determined as April 27, I994. From that moment on,
the government could no longer play for time and decisions could not be postponed anymore. After each step of the transition process, the ANC and government became more strongly bound to each other. The ANC had made it clear how
strong its support among the masses was. But both parties had to continue negotiations. Failure would probably mean civil war, which neither of them could
afford.23
Gradually, a consensus developed between the government and the ANC on a
Western-type interim constitution, with inbuilt checks and balances by a separation ofpowers and a moderated form offederalism. The interim constitution they
were working on, would call into being a non-racial democratic state based on the
rule oflaw, including universal suffrage, proportional representation, and a Bill of
Rights. In September Ig93, the parties at the Multi Party Conference agreed to participate in a Transitional Executive Council, which would govern the country until
the democratic elections would have resulted in a new government. Its main task
was to ensure that all parties could take part in the elections on a fair basis.
The elections were to establish a democratic Parliament consisting ofa 400 member National Assembly and a go member Senate, which would jointly function as
Constitutional Assembly. This body would draft the final Constitution. A
Constitutional Court would judge whether the final Constitution would comply
with the Constitutional Principles. The Interim Constitution would come into
force on 27 April I994, the day of the democratic elections, and would remain in
force for a period offive years or less, ifand when the final Constitution came into
effect. The Interim Constitution would introduce a system ofpower sharing in the
form ofa so-called government of national unity. This meant that all parties that
had won at least 5% of the votes at the elections would be represented in the government on a proportional basis. Decisions within the Cabinet would, however, be
taken by ordinary majority. The final Agreement to this effect was signed between
the parties present at the Multi Party Conference on I8 November I993·24
A number ofparties did not sign this agreement. Inkatha, the Conservative Party,
and the governments of the Ciskei and Bophuthatswana, which all opposed the
agreement, joined forces in the Freedom Alliance. In May I993, General Constand
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Viljoen had founded the Afrikaner Volksfront, which strived for self-determination for the Afrikaners, preferably in an Afrikaner volkstaat (nation-state), in which
culture, language and religion of the Afrikaner volk would be protected. For the
ANC, a volkstaat was unacceptable, but nevertheless talks were held with Viljoen in
order to convince him to participate in the elections and in the new constitutional
dispensation. Initially, he was not to be persuaded, nor were the other parties of
the Alliance.
One of the elements of the agreement of November I993 was the restoration of
South African citizenship to the inhabitants of the former "independent" homelands on I January I994. After the elections ofApril I994, the homelands would be
integrated into the new South Africa. In March 1994 Lucas Mangope, the leader of
Bophuthatswana, said his homeland would not participate in the elections and
would maintain its independence. In protest, the civil servants of the homeland
went on strike, chaos broke out and Mangope asked his Volksfront allies for assistance. Plans for a restoration oforder were, however, thwarted by an "invasion" by
the ARikaner Weerstandsbeweging (AWB, a group of extreme nationalist Afrikaners),
who drove to the capital Mmabatho and started shooting. In reaction the
Bophuthatswana police and army shot back and turned to support the protesting
civil servants. The South African army entered Bophuthatswana and dismissed
Mangope.
Viljoen chose not to intervene. With his followers he founded the Freedom Front
party and decided to join the elections. In return, on March 3, it was agreed that
the Constitution would be amended and that there would be an additional
Constitutional Principle. Originally, the negotiating parties had found that the
right of self-determination had been dealt with adequately in Constitutional
Principle XII. It read: "Collective rights of self-determination in forming, joining
and maintaining organs ofcivil society, including linguistic, cultural and religious
associations, shall, on the basis of non-discrimination and free association, be
recognised and protected." But on the eve ofthe first democratic elections a concession was deemed necessary to ensure the participation ofthe Freedom Front.
The compromise was formulated in the Constitution of the Republic of South
Africa Amendment Act ofMarch 3, Ig94 and Constitutional Principle XXXIV (see
Annex), which opened the possibility of making constitutional provision for a
notion of the right of self-determination by any community sharing a common
cultural and language heritage, whether in a territorial entity within the Republic
or in any other recognised way. The Interim Constitution now included provisions
for the establishment of a Volkstaat Council, which was to study the possibilities of
creating a volkstaat (section I84A): "(I) The establishment ofa Volkstaat Council is
hereby authorised. (2) The Council shall consist of20 members elected by members of Parliament who support the establishment of a Volkstaat for those who
want it. (3) The Council shall conduct its affairs according to rules made by the
Council."
Further away, in the Ciskei, on 22 March, a political strike broke out among the
civil servants in protest against its ruler Oupa Gqozo. He resigned the same day
and asked for interim administration by the Transitional Executive Council.
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After the surrender of Bophuthatswana and Ciskei, the attention turned to
Buthelezi. The threat ofcivil war was real. There was a history ofviolence in Natal
between Inkatha and the ANC affiliated United Democratic Front for over a
decade. The Inkatha power-base was and is mainly concentrated in this province
and among those belonging to the Zulu people. Defending the rights ofthe Zulu
was one of the main political issues of Inkatha. Traditional customs and leaders
(amakhosi) are an essential part of this. The position of the traditional leaders in
KwaZulu, the amakhosi and that ofthe Zulu king Goodwill Zwelithini is part ofthe
Zulu-identity. Early in I994 the Inkatha movement was transformed into the
Inkatha Freedom Party (IFP). The IFP wanted to extend the powers ofthe province
and wanted constitutional recognition of the monarchy and the amakhosi. The
ANC had a more centralist view on the division of powers within the state and
wanted a distinction between the democratic state system and traditional authority. Also, for the ANC tribal chiefs and traditional law were discredited.25
In I990,3000 people had already died in political violence between supporters of
Inkatha and those of the United Democratic Front. The UDF adherents were
urbanised, young, educated, and employed. The Inkatha supporters were poor,
with a rural background, traditional and migrant workers in the cities. Inkatha
controlled the KwaZulu police. Inkatha fought back in the migrant worker's hostels around Johannesburg: in Sebokeng, in Kathlehong, in Boipatong.
Everywhere, there were allegations that the police was involved in support of
Inkatha, or at least turning a blind eye. The report ofa government commission of
enquiry under Judge Goldstone later showed that top police functionaries had illegally supplied weapons to Inkatha. Inkatha activists were trained in army camps.
Right-wing members ofthe government circles had an interest in destabilising the
country and using the conflict between Inkatha and the UDF in promoting it. The
waves ofviolence seriously affected the climate during the negotiation phase and
left a legacy ofviolence and oppression in Natal.
IFP leader Mangosutho Buthelezi had consistently been absent during the negotiations on the new Constitution. He did not join the CODESA I, because he wanted
a delegation ofInkatha, of the homeland government ofKwaZulu and of the Zulu
king Goodwill Zwelithini. He wanted direct representation of the Zulu kingdom.
When he wasn't granted this he stayed away. Buthelezi also left the second round
of negotiations in Kempton Park. He felt that De Klerk had dumped him as ally in
order to woo the ANC. The Interim Constitution allowed for limited powers for the
provinces, not enough for Inkatha, which wanted a sovereign KwaZulu-Natal and
restoration of the Zulu Kingdom. At the end of I993, ANC and NP tried to persuade Buthelezi to accept the Interim Constitution and join the elections.
Buthelezi was stubbornly defending the right of the Zulus of self-determination.
In his view Natal was to be a sovereign part of South Africa. In January I994, king
Zwelithini threatened with separation.
After the decision of general Viljoen to join the elections and after the fall of
Bophuthatswana and Ciskei, Buthelezi was on his own. On the first of March,
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Mandela asked for his participation, in return for which Mandela offered to put
constitutional differences of opinion before international mediation. On March
28, a demonstration of Inkatha in Johannesburg went to the ANC head office.
Demonstrators were shot at by ANC security officers. Shootings in downtown
Johannesburg left 53 people dead, most ofthem Inkatha supporters. There was a
real threat ofcivil war. Buthelezi asked for postponement of the elections. Only on
the last days before the elections and after the loss of many human lives was a

compromise possible.
On 8 April, a meeting took place between De Klerk, Mandela, Buthelezi and King
Zwelithini, but to no avail. Nor did international mediation, under a delegation of
former US Secretary of State Kissinger and former British foreign affairs minister
Lord Carrington, lead to any results. On IS April it was his Kenyan friend
Washington Okumu, who convinced Buthelezi to join the elections. April Ig,
Buthelezi agreed to join in exchange for last-minute concessions on the point of
provincial powers and traditional leaders. Monday 25 April, two days before the
votes, the last white Parliament approved legislation to make it possible. At first,
the negotiating parties had agreed on a text for Constitutional Principle XIII: "The
institution, status and role of traditional leadership, according to indigenous law,
shall be recognised and protected in the Constitution. Indigenous law, like common law, shall be recognised and applied by the courts, subject to the fundamental rights contained in the Constitution and to legislation dealing specifically
therewith."
The concessions to the IFP resulted in the Constitution of the Republic of South
Africa Second Amendment Act, I994 and changed and broadened the scope of
Constitutional Principle XIII. The latter came to read as follows: "The institution,
status and role of traditional leadership, according to indigenous law, shall be
recognised and protected in the Constitution. Indigenous law, like common law,
shall be recognised and applied by the courts, subject to the fundamental rights
contained in the Constitution and to legislation dealing specifically therewith."
"Provisions in a provincial constitution relating to the institution, role, authority
and status of a traditional monarch shall be recognised and protected in the

Constitution."
Simultaneously, section I60 ofthe Interim Constitution was amended as well. In
subsection (3)(b) it now opened the way for the provision in a provincial constitution for "the institution, role, authority and status ofa traditional monarch in the
province," and it made such a provision for the Zulu monarch in the case of the
province ofKwaZulu-Natal obligatory.
These concessions cleared the way for the IFP to participate in the first democratic elections in South Africa. They took place from 26 to 29 April. Nearly two-thirds
of the votes went to the ANC. On IO May Nelson Mandela was installed as
President. Inkatha won just over half of the votes in the province of KwaZuluNatal.
Because of the history of state pursued racism and apartheid, "nation"-building
and pluralism is an extremely sensitive issue in South Africa. In the South African
Constitution, much attention is paid to safeguarding religious, cultural and lin-
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guistic rights. The current debate in South Africa in this field is mainly concentrated on finding ways ofcombining the need for social cohesion with respect for various identities. In many ways, the first is seen as more important than the latter.
"Nation"-building is a crucial issue in South Africa. Not only is the country facing
enormous social and economic inequalities that reflect the division between the
previously disadvantaged black majority and the prosperous white minority. But
on religious, cultural and linguistic lines, the population is very diverse as well.
Practically all the major Christian religions are represented in South Africa, apart
from the African independent churches and the considerable numbers ofMuslim
and Hindu believers. There are eleven official languages and three other languages
that are given added protection. Zulu, Xhosa, English and Afrikaans are most
widely spoken. There are nine provinces, ofwhich each more or less reflects the
presence ofcertain cultural and linguistic groups.
The process of"nation"-building was continued and deepened by the Truth and
Reconciliation Commission, which produced its Final Report in October Igg8.
This report tried to bring to light the truth about South African history, in which
for the first time the victims ofinjustice were enabled to tell their story. This way,
a collective memory ofthe South African nation is coming into being. In the reconciliation process, much emphasis was laid on restorative justice, which aimed
at healing broken relationships in society and restoring the integrity ofthe nation-

al community.
In the Final Report ofthe Truth and Reconciliation Commission crucial steps were
undertaken in the formulation ofvalues on which national unity can be founded.
However, some groups in South African society did not - or not wholeheartedly join in this process. Representatives ofthe former government kept their distance
from accepting full responsibility for their part in human rights violations and
state instigated violence. Representatives of the Inkatha Freedom Party, which is
led by chief Mangosuthu Buthelezi and which has its main support base among
Zulu speaking South Africans in the province ofKwaZulu-Natal, did not feel committed to the project. A small Afrikaans speaking community wanted to pursue its
linguistic and cultural identity in a separate territory, which they called volkstaat.
Such communities will only really accept the new national unity, if in future they
live according to their identity. Among others, such as in the so-called coloured
community, there is a renewed awareness ofits historic identity. Traditional leaders still play an important role in local communities in rural areas. The role to be
played by traditional law within a predominantly western constitution is part of
the South African debate on identity and national unity. Especially in the province
ofKwaZulu-Natal, there is a lingering threat ofpolitical violence between supporters ofthe IFP and the ANC.
The national elections of April 2004 resulted in a large majority ofthe ANC and a
continuing decline ofthe New National Party and the IFR The second Cabinet of
President Thabo Mbeki, which was in function when this study was finished, consisted of26 ministers of the ANC, I of the NNP, I of AZAPO and of I deputy minister ofthe United Democratic Movement.
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Conclusions

Today, South Africa is a democratic country with a modern Constitution that guarantees the rule oflaw, and respect for human rights. At the same time, the country is extremely diverse. There are many different religious, cultural and linguistic
communities. If and when South Africa will find solutions to the dilemma
between "nation"-building and pluralism, it will surely be of extreme importance
to the world community and to theoretical aspects of the debate on this issue.
But there is more: developments in South Africa have been of international concern for years. International commitments to the struggle against apartheid have
already been a signal that the dignity o f the human person was not just a matter o f
national policies and that the sovereignty ofnational states was in a way subordinated to justice and the rule oflaw. Maybe these days, South Africa can be an example for the world community. This is what this study proposes to investigate.

PART 11

THEORETICAL FRAMEWORK

1.

IDENTITY
"...elke burger is nu eenmaal, behalve alles wat hij nog meer is, een venamelpunt,
een reservoir van zijn eigen nationale verleden, of om het paradoxaler te zeggen,
hij staat op de top van een piramide van geschiedenis die hij tegelijkertijd op zijn
hoofd moet balanceren. Dat kan dus niet, maar tegelijkertijd mon het; het produkt
van de geschiedmis is verplight die geschiedenis al dan niet bewust, mee te torsen;
zij zit in zijn nationale karakter, zijn taal, zijn sociale en culturele elfenis, en dat
is een edenis die men niet kan weigeren; men is al iets voor mengeboren wordt."1

This study starts on three assumptions. The first is that identity is essential to personhood. Each person has a unique personality. The second is that identity is relational. It is relational in a horizontal sense, that is, in relation to other human
beings. And identity is relational in the vertical sense, that is, in relation to values
and sources ofmeaning. The individuality ofeach person, therefore, is situated in
the context ofothers. Identities develop in the interaction between the person and
other persons and in the interaction between the person or these persons and the
transcendental. The identity ofa person is developed in its relation to others and
in its relation to "evaluative sources". The third assumption is that identity needs

recognition. Recognition, or the absence ofrecognition, strongly influences a person's or a group of persons' identity. Absence of recognition can distort someone's identity, when for instance a feeling of inferiority is internalised by the
victim.2 What needs to be recognised is the possibility for human beings to be
respected as individuals and as part ofgroups or communities with a certain identity. This way, freedom and community are not opposites but mutually reinforce
each other.

A person is more than his or her identity. The concept ofidentity ought to be distinguished from that of social role. Social roles are determined by norms, which
are structured by institutions and organisations in society. Examples of social
roles are: being employee, mother, neighbour, or trade union member. The influence of social roles on the behaviour of people depends on negotiations and set-
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tlements between individuals and these institutions and organisations. Dominant
institutions may also produce identities, but only if they are internalised by the
social actors in question. Social roles organise functions, whereas identities
organise meaning.3

According to Charles Taylor, identity is the framework - the background ofcommitments and identifications - within which desires, opinions and aspirations of
persons gain significance.4 In this view, identity is what unifies and what differentiates people in relation to others. This is a feature of communitarian theory,
which sees the person both as an individual and in his or her social dimension.
Belonging to a community with a certain identity influences the way others look at
a person, which, in turn, influences the way this person looks at the world.
Identities become sources ofmeaning for a person. In the words ofCharles Taylor,
we need others in order to understand ourselves.5
Receptiveness to the transcendental comes about through an inner source (religion, worldview), education, experience, personal development, and through the
external source of encouragement and correction by others; the voice of the community.6 The identity of the person is inextricably connected to the "moral horizons", the "truth", or the "moral voice", which make sense of his or her life and
to his orher relationships with others.7 Both relate to the innate propensityofmen
and women to attempt to live in truth and to deepen the experience oftruth together with others, here, and ofprevious and future generations. According to Charles
Taylor, life within "strongly qualified horizons" is "integral to undamaged human
personhood".8
This chapter will deal with the relevance ofidentity to respect for the dignity ofthe
human person. Several aspects of identity will be investigated, such as religious,
cultural and linguistic aspects. Attention will be paid to national identity and the
relation between the nation and the state. Identity may, in short, be seen as the
means through which a person establishes contact with the transcendental. This
has two dimensions: the social dimension, viz. the relations with other people,
and the vertical dimension, viz. the relations with moral sources. Respect for the
dignity ofthe human person or recognition ofidentity means that it is made possible for the person in question to seek and experience truth. This recognition has
its basis and its limitations in the dignity ofthe human person.

3

4
5

6
7
8

Manuel Castells, The Information Age: Economy, Society and Culture, Volume II The Power Of Identity
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Etzioni, The New Golden Rule: Community and Morality in a Democratic Society (New York I996) I20.
Etzioni, The New Golden Rule, I76.
Charles Taylor, Sources Ofthe Selli The Making Ofthe Modern Identity (Cambridge I998) 27.

Identity

1.1

35

Identity and community

Special attention is needed to those factors and communities that have a strong
influence on a person's identity. Religion, language, culture, race and ethnicity
play an important role, as do social-economic factors and national identity.
Belonging to a religion, social class or national identity is not just a matter ofindividual choice, but also a framework within which a person takes position in life.
Such factors are not just a matter of free individual choice. Individual identities are
shaped by the way a person takes up, weighs and values the cultural inheritance
which is theirs and that of people with whom they come into contact.9 Cultural,
linguistic, religious and other communities help to gain access to transcendental
values. They enable a person to determine what is good, or valuable, or not. They
make up the horizon that enables a person to determine his or her position. Io
In the communitarian tradition, emphasis is put on the role of communities in
transmitting moral values. According to Etzioni, a community has tWO features: it
is a network of affective relationships of a group of individuals. And, secondly,
there is a degree of belonging to common values, norms, meanings and a common identity, history, culture.II Etzioni identifies four main social formations: the
family, the school, the communities and the society as a whole.12 Through this
continuing process oftransmission and internalisation ofvalues, a person's moral
voice - the experience of truth - is developed. Etzioni argues that: "...ifindividuals are actually deprived of the stable and positive affective attachments that communities best provide, they exhibit very few of the attributes commonly associated
with the notion of a freestanding person presumed by the individualist paradigm."IB According to Etzioni, a community has two features: it is a network of
affective relationships ofa group ofindividuals. And, secondly, there is a degree of
belonging to common values, norms, meanings and a common identity, history,

culture.I4
In cultural anthropology, culture is defined as the set ofvalues and convictions that
people use in order to give meaning to experiences and to promote behaviour in
which these values and convictions are expressed.15 Culture is historically grown.
Culture feeds the feelings, perceptions, values and aspirations ofpeople. Culture
in this sense is present in particular groups within society, such as a family, a
regional community, a business company or a parish, but culture may also relate
to the way oflife ofsociety as a whole. Kymlicka uses a broad definition ofculture.
He sees culture as a meaningful framework for the whole range of human activities, amongst which are reckoned the social, the educational, the religious, the

g Amy Gutman, "Introduction", Taylor, Multiculturalism, 6.
Io Taylor, Sources Ofthe Self, 27.

Ii Etzioni, The New Golden Rule, I27·
I2 Etzioni, The New Golden Rule, I76
13 Etzioni, The New Golden Rule, 25·
I.4 Etzioni, The New Golden Rule, I27·
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recreational and the economical, the private and the public sphere.16 Amy Gutman
mentions the importance of culture, as one of the basic means for people to be
able to identify with the good life. 17 According to Francois Venter, culture represents the stock of knowledge and art, belief-systems and laws that give social
groups their unique character. I8
Relevant to this study is to note that all cultures try to bring to life normative rules
in order to orientate human behaviour. The major sources for culture are religions
and value-systems, moral communities and a common moral life. Culture creates
feelings of unity and belonging among people. A cultural community is inter-generational and dynamic. Each generation grows up in the culture ofthe forefathers,
puts its own mark on it and turns it over to the next generation. This means that
the content of a specific culture is not static, but that it may change over time.
Culture does not necessarily have an institutionalised centre, but several sources
such as organisations and communities in society contribute to the development
ofthe general culture. It may take generations to build a certain culture, whereas
the break-down ofcultures can be achieved in a few years, as happened in Central
and Eastern Europe under the former communist regime.

Religion, as the attempt to establish contact with the transcendental, is ofcrucial
importance to the identity of a person and to the identity of communities and
organisations, especially churches, that are founded on religious principles.
Certain constitutive ideas of the good that was originally inspired by faith may
continue to exert influence and give meaning to people's lives, long after the faith
itself has withered away. Religions may be sources of strength, as they open the
perspective on what life should be about. This perspective is both a sign ofhope
and a motivating force for the activities in the society.
Religions with a universal presence were designed to overcome ethnic, linguistic
or national differences. Religion supports the advancement of culture by contributing to its enrichment or by putting an existing culture under the critical eye
of its transcendent sources of inspiration, thereby preventing that culture from
becoming inward looking. I9
The highly developed capacity for language among humans is proofof the social
character of the human person. Language is the instrument people use to express
themselves in social relations and to express the moral voice and the values that
are internalised. On the one hand, language presupposes the existence ofa community, but on the other hand, language itself creates communities. Language,
written language in particular, creates a continuing dialogue with the persons
belonging to the same linguistic community over time and generations. Language
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consists ofvocabulary, the mutual relationships between words and the way words
are used.
Language creates communities and strengthens the cohesion of groups and
shows their distinctiveness from others. Language enables people to connect the
private with the public sphere and to connect the present with the past and the
future of their community. Thanks to language, communities come into being
with a strong sense of mutual solidarity. Therefore, language combines the two
dimensions social and transcendent - of a person's identity.
-

Linguistic, cultural and religious identities generally do not come about as a result
ofdeliberate organization, but usually members are born and raised in a specific
culture, religion and language without a conscious moment ofentry. In some - i.e.
Christian or Muslim religions, membership is seen as a person being called by
his or her Creator. The main world religions do have institutions, which act on
their behalf. Similarly, cultural and linguistic groups may set up an organisation,
for instance to defend their interests.
There is a difference between linguistic, cultural and religious identities on the
one hand and ethnic and racial identity on the other. Ethnic and racial identities
are controversial categories, as they refer to genetic or biological background; to
"blood", as in nineteenth century Germany or to race, as in colonial societies and
in South Africa. Ethnic relationship refers to a common hereditary origin, kinship,
from which the common characteristics of the group in question are held to be
derived. Racial and ethnic identity emphasise the biological ties that bind a group
of people together.20 What makes it controversial is the fact that it is an aspect of
identity that is determined from outside and cannot be joined or left on the basis
of the free will of a person.21
The difference between these and the above mentioned identities is that one may
always choose freely to belong to a religious, linguistic or cultural identity: in the
end membership is voluntary. But a person can never change his or her biological
or genetic make-up. Communities created by ethnic or racial characteristics would
never be accessible to outsiders, as is the case with culture or language or even religion. Language, for instance, is potentially a strong binding factor in a national
community, but at the same time it can be open to newcomers. Language is not
necessarily exclusivist. Membership ofan ethnic or racial group, however, cannot
be voluntary. Nor is it possible to join a new ethnic or racial group, even ifone has
learned the language of the ethnic group or changed one's religion to the dominant religion of the ethnic group. In a context where the meaning of racial or ethnic identity is stressed politically, a person would not be able to escape it, even if
he or she would want that. Or a person would never be allowed access to an ethni-

cally defined community.

20 E.J Hobsbawm, Nations and Nationalism since 1780; Programme, Myth, Reality (Cambridge I990) 63·
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This distinction is politically relevant. The United Nations International Covention
on the Elimination ofAll Forms ofRacial Discrimination (I965) defines racial discrimination in its Article I: "In this Convention, the term 'racial discrimination'
shall mean any distinction, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin which has the purpose or effect... "22

1.2

National identity

This paragraph will deal with a specific kind ofidentity that is politically sensitive:
national identity. The word "nation" stems from the Latin verb "nasci", which
means "to be born". It points at one of the central characteristics of the nation,
namely the shared awareness ofthe past and the development ofthe national identie over time. Aspects of identity, such as religion, culture, language and ethnicity, play a central role in the definition of the nation or ofa national community.
Sometimes for the better, other times for the worse.
Three components ofnational identity may be distinguished:
L
"objective" components, such as cultural, religious and linguistic characteristics. These are components that have not been deliberately chosen by the
group or by members ofthat group;23
2.
"subjective" components, with which objective components are instrumentalised in order to achieve political goals;
3. "reactive" components, in the sense that national awareness is raised and
fostered in reaction to outside developments that are seen as threatening,
such as colonial oppression or the effects ofglobalisation.

1.2.1 Objective components
Language can play a central role in the emergence of a national community,
although speakers of the same tongue do not always automatically make up one
nation. However, language does not necessarily coincide with national community. The members ofone linguistic community may make up two different nations,
as is the case with the Dutch and FIemish communities. Both speak the same language but generally consider themselves as belonging to different national communities. Nevertheless, the limits oflinguistic communities did often become the
boundaries ofnational communities.
In the view of Benedict Anderson, the emergence of a standard language is connected with the use ofprinting and the rise ofthe bourgeoisie as the consuming
public. It was an audience that was not defined by ethnic, kinship or dynastic

22 International Convention on the Elimination OfAII Forms ofRadal Discrimination. Adopted and opened for
signature and ratification by General Assembly Resolution 2106 (XX) of 2I December I965· Entry
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boundaries, as was the aristocracy until the nineteenth century. Its only boundaries were based on language. The rise of capitalism created markets for printed
books, ofwhich the outreach was defined by the language used. Within these markets, languages came to be more or less fixed and some languages came to dominate over others that were reduced to the status ofdialects. An important factor in
the standardisation of many languages was the translation and printing of the
Bible - as one of the first and best read books that was printed - in the vernacular.
Anderson mentions the role ofthe newspaper as well in generating a large anonymous community, in which millions ofreaders participate each morning in consuming the same selection and interpretation ofevents.24
Because of these reasons, according to Anderson, language played a central part
in identity formation amongst the bourgeoisie. They were "the first classes to
achieve solidarities on an essentially imagined basis".25 As literacy improved,
massive support could be invoked, when the threatened position of the popular
language was raided.26 When this "intercommunicating elite" operates within
one territorial state area and one vernacular zone, this network is strongly intensified.27
Religion, as an objective component in the emergence ofnational identity, shaped
the value-systems o f communities of people. Religions can be the bearers of the
national identity, as in the case ofthe history ofthe Polish nation in the years when
it had no independent status. But a national group does not have to consist ofone
religion only; national identity and religious identity do not necessarily coincide.
In the western world, most nations have come to accept the separation ofchurch
and state and the presence in one country of persons belonging to different reli-

gious communities.
Geographic circumstances, like the climate or the geo-strategic position of a
country, have had an influence on the way of life, the structure ofthe economy or
the impact of foreign governments. The physical environment has since long
influenced the character of nations. The landscape, for some the mountains, for
some the wide perspective oflow country, for others transport over a big river, or
the way people made a living on and by the land; these are undeniable aspects of
national identity. The physical surroundings and natural resources have contributed to the use ofdifferent methods and styles ofbuildings, town and country
planning. Also, geographical features such as the coast-line, deserts, big rivers, a
mountain ridge functioned as borders between different communities that grew
into nations and states.
Attachment to a certain land is not always an element in the shaping ofa nation.
It must be noted that the specific identities ofJewish or Roma people have survived
despite their dispersion over several countries.
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The structure o f the economy, the degree o f industrialisation and the emergence
of large markets have had their effects on the identity ofpeople and their awareness of it as well. The experience of poverty or exploitation - for instance of
national minorities or ofan oppressed majority - may lead to an enhanced national consciousness. World-wide, indigenous peoples are faced with
disadvantaged
socio-economic circumstances. On the other hand a high level ofindustrial developmentand great social mobility may result in the blurring ofnational differences
or in voluntary assimilation within a country.
Tensions may occur ifdifferences in identity coincide with differences in economic class. In cases where a national minority has a disadvantaged position economically, there is an ethnically marked underclass, which faces a double kind of
discrimination. Slavery was the most radical and systematic form of political and
economic oppression. The disadvantaged position, the visible distinctiveness and
the inaccessibility ofcitizens' rights made the victims of slavery particularly vulnerable to discrimination. But there may also be cases of minorities that are economically well to do, such as Indians in some African countries, where visible
wealth puts the security ofthese minorities at risk as well.

1.2.2 Subjective components
The "objective" factors may lead to the emergence ofa nation, or a national community, as a group ofhuman beings with a common history, a shared value-system,
and usually a distinct language. But these objective factors are not enough by themselves. There are examples ofpeople speaking one language, but belonging to different nations, or one nation and different religions. There must also be a
conscious awareness of the existence of the community. Usually this comes about
in a process of"national awakening". Here, the subjective component plays a role.
This is the element of conscious and deliberate organisation and action; the coming about ofnational identity as a purposeful projectand the emergence ofpersons,
social groups and organisations, that use the material supplied by primary and secondary factors in order to arrange their meaning and shape collective identity. The
English historian Hobsbawm has put it strongly. He asserts that the nation is the
result ofnationalism and state building, and not the other way around.28
The subjective component also works in another way: once established, a state
may use elements of national identity to strengthen social and/or political cohesion. Language policy, ethnic or tribal identities, may be used and have been used
to establish or consolidate colonial rule and may help emancipation ofoppressed
groups. Indeed, feelings of community may be generated by the fact of living in
one single state. According to Jacques Maritain, once it is formed, a body politic encompassing the citizens in the state - may give rise to the emergence ofa community and may thus lead to the emergence ofa nation.29 Attempts to start such a

28 Hobsbawm, Nations and Nationalism since 1780.10.
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process can be seen in the institutions of the European Union. They are creating
an anthem, a flag, a currency and other symbols of "national" identity. Up till now,
however, there does not seem to be much support for this among the inhabitants
ofthe European Union.

The awareness of the concept of the nation originated in the eighteenth century.
Two important sources ofwhat came to be called "nationalism" were, firstly, the
example of the American war of liberation and its ideals offreedom, equality, the
sovereignty of the people which opposed imperial rule, absolutism and nobility;
and secondly, the French Revolution which rejected the authority of God and of
lord above and beyond the will of the people. This first wave of nationalism was
primarily oriented at the framework ofthe state. Societies that set themselves free
from old traditions and bonds, felt a new need for social cohesion of their individual citizens who were supposed to be free and equal. This social cohesion was
based on the tenet of the Enlightenment, that the source of sovereignty must be

sought in the will ofthe people.
Gradually an element of secularised political messianism was added, in which
equality, national homogeneity and the "general will" featured prominently, combined with totalitarian tendencies and a distrust ofdifference within the society.30
In the philosophy ofRousseau, the general will would emerge from the people acting as a source of unity which is always right, because there is no transcendent
power higher than their collective will. There is no room for intermediary organisations, nor for identities different from that ofthe collectivity ofthe people.3I

The rise of the modern state was inducive to national identity. The state created
social and cultural bonds among citizens and contributed to the emergence ofthe
idea of the nation-state. With an appeal to the past and common roots, national
identity could be used in order to serve as a basis for loyalty and dedication to a
common goal.32 The modern state could either use a specific dominant religion as
a factor contributing to unity, or it could assume quasi-religious symbols for itself
in order to pursue the same objective.33 Or, with an appeal to the future, a stateconstitutional ideal, or a "civil religion" could be the basis ofa new nation. This
was the case in the United States ofAmerica, where the ideal offreedom came to
unite American citizens with very different ethnic backgrounds. And this is still
supported. For Etzioni, national identity is in essence not a matter of objective
characteristics, but of shared convictions. For him they are not instrumental to,
but the result of a long history of living together that ought to be continued in the
future.34 Nations have a public space and the content of the discussion in this
space influences the self-image ofthe members ofthe national community.

Gutman, "Introduction", Taylor, Multiculturalism, 6.
BI Maritain, Man and the State, 44-47
30

32 Taylor, Sources Ofthe Self, 106.

Hobsbawm, Nations and Nationalism since 1780, 72
34 Etzioni, The New Golden Rule, 93

33

42

II Theoretical framework

As the state bureaucracy grew, a national civil service elite emerged, that was loyal
to the political centre and spoke the same administrative language. Education and
mass communication shaped a cultural unity that smoothed regional differences.

The language of the elite became the official language of the state.35 And, according to Benedict Anderson, language is an important instrument, which can make
"imagined communities" - such as the nation - come to life. This way, solidarity
ofa special kind can be created.36 The economy was tied to the state as well. The
modern state had as its features a certain territory, demarcated by clearly defined
borders, where it ruled directly - without intermediary institutions such as churches, feudal lords or guilds - over all inhabitants on an equal basis.37
With the addition of subjective components, the nation became an idea that could
be used as an instrument for many purposes, such as the maintenance ofpolitical
power or national unity. In the sense ofobjective components, the concept of the
nation described a community that had grown and developed over ages. The language, culture or the religion ofthe majority could permeate all aspects ofpublic
life.38 The recent history of the War of Yugoslav Succession shows how in the
twentieth century, (former-) communist party leaders such as Serb leader
Slobodan Milosevic used national identities in order to mobilise popular support. 39 According to Hobsbawm, this political instrumentalisation was the most
important factor in the emergence of the concept of the nation.4°

The French and American Revolutions of the eighteenth century were closely
watched in other parts of the world. Ideas of equality, sovereignty of the people
and national independence, when put into practice, entered what Anderson calls
"the accumulated memory of print".41 They became a model that would be copied
elsewhere. It had become clear that control ofthe state was extremely important
in order to defend the nation. This way, in Europe in the first halfofthe nineteenth
century, a second-generation nationalism emerged. It used the earlier models of
the American and French Revolutions and adapted them to the requirements of
their time and specific circumstances. The results could differ considerably from
the original. 42
The characteristics and moral and political outlook of nationalism ofthe secondgeneration, which developed during the nineteenth century, were heavily influenced by the views of the German philosopher Johann Gottfried Herder
(I744-I803). He rejected the concept ofthe Enlightenment ofthe nation as a collection ofcitizens who concluded a social contract. Herder was convinced that the
existence o f a common culture was the basis of the nation. The group o f people
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that shared a common culture was called "nation" (in German: "Volk"). According
to him, each nation had its own identity. The identity of a nation, the thing that
makes the nation more than a mere collection of individuals, is given and rooted
in its essence and past. Herder was an example of Romanticism, who valued
national culture as a thing ofnature and emotion.
Furthermore, Herder believed the nation to be a constituent factor of a person's
identity.43 According to Herder, language was the chiefcharacteristic ofa nation.
To him, this confirmed that the roots ofthe nation were given in nature. Language
enables people to connect between the private and the public sphere, as well as
between the past, the present and the future. In Herder's view, nations could only
survive, ifthey were able to protect their language as a collective heritage.44
In line with this philosophy, the first halfofthe nineteenth century saw the rise of
academic studies such as philology and comparative linguistics. The languages
and dialects of peoples and their communities were studied with interest. It started with dominant languages, then "discovered" languages such as Greek and later
Romanian, Slovenian, Servo-Croat, Bulgarian, Finnish, and Afrikaans. This
process gave rise to a "national awakening" of peoples like the Greeks, Czechs,
Romanians, Hungarians, who felt suppressed by the Austrian, Russian and
Ottoman empires to which they belonged. The process ofGerman unification was
driven by the same impulse; nationalistic ideas were imported, but put in the
German context. Language and culture were seen as essential criteria ofGerman
nadonhood.

Herder's romantic type of nationalism rejected the concept of the state of the
Enlightenment, which was considered mechanical. Instead it used popular tales,
myths, or customs in defence ofits arguments. Shared historical experiences like
periods of oppression, war, economic misery, but also of "golden centuries" were
voiced. These needed not necessarily be the objective truth; they could be anachronistic and take mythical dimensions. National myths were stories shaped by longing, by the deliberate attempt to create or defend national unity, and not
necessarily by facts. But in order to formulate a national identity, the presence and
the development ofa certain image of the origin, development, and destination of
the nation was used. Such narratives played a role in the shaping ofthe self-image
ofthe national community and in the way it looked at its surroundings.45 History
was considered not so much a description ofthe past, as a national project for the
future.
Herder's view started a development in thinking about nationalism in which
national identity was seen as being ofgreater relevance than the community ofcitizens within the state, e.g. the body politic. It was a kind of nationalism that gave
precedence to national identity over the state framework. In this kind ofthinking,
the right o f self-determination was primarily seen as the right o f the nation as a
43 Taylor, Sources ofthe Self, 4I5·
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collectivity to define its future in a state framework ofits own preference. Herder
introduced the concept of the nation-state (in German: "Volksstaat") which he
defined as a territorial unity with a people who are aware ofa shared cultural heritage, and who are free to organise their life within a legal framework oftheir own
design.46

It led to political nationalism of the romantic type, which asserted that political
and national unity should converge and that the nation was the ultimate and overarching social unity. This type ofnationalism did notyet define the nation in a biological sense. Herder saw the nation as a relational phenomenon, as a historical
and cultural process, which he said is determined by language, traditions, customs and folklore, and not by racial characteristics ofinherited physical factors.47
At the end of the nineteenth century, a further step was the development ofa definition ofnationalism on ethnic and racial criteria.48 During the nineteenth century, the science of biology had adopted the evolution theory of Charles Darwin.
Before Darwin, the classification of plants, animals and humans was basically
static. In his "Systema Naturae", Linnaeus classified and divided humans in various
categories, such as European Man, Asiatic Man, African Man, and American Man,
each category supposedly having its specific characteristics. Later scientists
refined and developed these classifications. In this process, physical appearance
was seen as the central feature to judge the capacities ofpeople. These were supported by supposedly scientific measurements, such as craniometry.
According to Saul Dubow, it is one of the great paradoxes of the Enlightenment
that, on the one hand, it put scientific reasoning on the foreground, whereas and
on the other hand, it rationalised existing prejudices.49 This also held for the classification of races. The attempts to relate physical differences to ethnic character
continued into the nineteenth century. In "The Races of Men" (I850), Robert
Knox, highly influential in Victorian society, held that the character ofthe individual and ofa people could be deduced from race.5°
The evolution theory of Charles Darwin and the discovery of the workings of
genetic principles by Gregor Mendel was a source ofinspiration for those wishing
to "prove" the supremacy ofthe white race. Darwin's theory was translated into a
political ideology, called social Darwinism, which described social development in
terms ofa law ofnatural selection taking place between human races and of the
survival ofthe fittest. In the early twentieth century there was widespread consensus that held that evolutionary biology "proved" that differences between individuals, nations and races were inescapable facts.5I The political engineering of
language, culture, race, ethnicity and nation started in earnest, when race had
become a widely established object of scientific studies. There was little distinc-
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tion in the use of the terms "race", "nation", or "culture". These views arose at a
time when European states were engaged in building colonial empires in Africa
and Asia. Europeans convinced themselves that they were biologically superior to
the darker skinned peoples they had conquered.52 This conveniently served as a
legitimation ofcolonialism.
One ofthe aspects ofsocial-Darwinism were eugenics; practical strategies based
on genetic engineering for the "hereditary improvement" ofthe nation.53 In the
first halfofthe twentieth century, some countries practised forms ofeugenics politics, in the form offorced sterilisation, immigration control and intelligence tests
specifically aimed at certain categories of the population. Those who put political
emphasis on racial identity also objected to sexual relations between persons of
different races, which was termed "miscegenation". In the same vein, large-scale
rape ofwomen by those who think they are fighting an ethnic conflict was and still
is motivated by the expectation that the "racial purity" ofthe group ofthe victim
would be affected negatively. Racist theories were implemented in political policies. In Germany, the Nazi regime introduced discriminatory and oppressive legislation, based on the so-called superiority of people ofwhat was called "Aryan"
stock. This resulted in the Holocaust and the expulsion and murder ofmillions of
Jews.

One ofthe scientific disciplines that in fact applied racism was physical anthropology. Parallel to the discoveries of the prehistoric ancestors of humans, many of
which were made in South Africa, physical anthropology continued the work of
classifring human "stocks" on the basis ofphysical features. Studies tried to prove
that physical differences between blacks and whites included difference in intellectual capabilities. In practice, however, intellectual inferiority has never been
proven.54 After the Second World War, the Nazi policies ofracism, and the scientific forms ofracism during the Holocaust, such as physical anthropology, proved
untenable. In the thirties, cultural anthropology developed as a different strand
within the study of human societies. It deliberately tried to differentiate between
culture and race and to describe cultural differences not necessarily related to biological factors. After the Second World War, all remaining notions ofracial or cultural superiority and inferiority had to make place for a more relativist stance.
However, concepts derived from physical anthropology lingered on, however, in
apartheid South Africa, as will be seen in later chapters.
It should be noted here that Benedict Anderson argues that it is a mistake to
assume that racism is an offspring ofnationalism. According to him, nationalism
thinks in terms ofhistorical destiny, whereas racism thinks in terms of"blood",
breeding and descent. 55 Colonial racism has an aristocratic or pseudo-aristocratic origin and is associated by Anderson with domination within Europe by the aristocracy over common people. The supposedly innate superiority ofthe aristocracy
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over the 'commoners" was extended to overseas possessions in the sense that the
colonists considered themselves innately superior to the subjected natives. The
colonial empire enabled the bourgeois colonist to play aristocrat in the colonies.56

As was seen above, during the nineteenth century, the objective components of
national identity were used as instruments in support of existing governments and
state institutions. Both Kymlicka and Anderson stress one reason in particular for
this use. Both point at the fact that membership ofthe nation is not based on personal achievement, but on birth. There is more security in belonging to a national
community than in membership ofa community or association where certain obligations are to be fulfilled and membership requires an act ofwill. National identity
on the other hand, is "secure". Nations constitute a kind of 'natural relationship"
that is able to evoke strong commitments. 57 Blood is thicker than water, so it seems.
The second reason for the use ofnational identity by state institutions is that language has the authority of something originating from time immemorial.
Language can be an element ofwhat Hobsbawm calls "proto-national cohesion".58
Language can be used as an instrument of oppression and exclusion and as an
instrument of emancipation and inclusion. In some cases languages of national
minorities or indigenous communities have gone out ofuse. During the colonisation ofAfrica, the languages of the colonisers were made the official languages of
the colonies. The indigenous languages were forced back to the private sphere. As
a result they did not develop further. This happened to many ofthe Khoi and San
languages in South Africa. Their extinction is a loss not only to the communities,
which used them, but to culture in a broader sense as well.59 In consultations
organised by the South African San Institute (SASI) it turned out that with the loss
of an indigenous language, traditional folk tales, knowledge of nature and an
"intellectual and economic framework" that educated people over thousands of
years were lost as well.60
The question whether a language will continue to exist is not only dependent on
the fact that it may or may not have an official status in a country. What also counts
are the professional chances, the economic mobility and the status ofits users. 6I
What is more important is the loyalty of its speakers and the usability of the language in daily life, especially the extent to which its users have access to local and
national economic, societal and public life. Languages need to be used in public
contexts for high level functions in order that their profiles increase and that they
are heard to fulfil these functions successfully.
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In the sense that objective components of national identity are used in order to
bolster state cohesion or the authority of a government, national identity can be
called a construction. Benedict Anderson qualifies nations as "cultural artefacts of
a particular kind", although he emphasizes their cultural instead oftheir political
character.62 The English historian Hobsbawm speaks of "the invention of tradition". According to him, nationalist movements and the invented national identity serve as legitimisation ofa certain elite.63 He sees the nation as a result ofstate
building and not the other way around.64 These views are supported by postmodernist criticism of the "construction of identity" as, in the words of Michel
Foucault, "a regime of truth". This criticism and the ensuing attempt at "deconstructing" ideals and constitutive goods in this field are motivated by the concern
that they are interwoven with domination and exclusion.65
Indeed, much ofthe self-image ofnations is based on myth or "construction". But
it is undeniable that there are objective factors, such as religious, cultural or linguistic characteristics, at stake as well. Where one or more of these "objective"
aspects ofidentity are oppressed, people are damaged in their dignity. Castells is
strong in his criticism of the nation as construction theory. He finds that nations
have their own life, irrespective ofthe state system, although they may be embedded in cultural constructions and political programs.66 Castells: "Thus, after all,
nations do not seem to be 'imagined communities' constructed at the service of
power apparatuses. Rather, they are produced through the labours of shared history, and then spoken in the images of communal languages whose first word is
we, the second is us, and, unfortunately, the third is them.„67
Both Japan and tile United States ofAmerica are countries with a strong national
identity, whereas Japan is one of the ethnically most homogeneous countries in
the world and the United States one ofthe most heterogeneous. In both, however,
there is a strong shared history.68 And, one might add, in the case of the United
States, there is a strong common civic ideal, as expressed by the Declaration of
Independence that supports cohesion in the body politic. The importance ofthis
common civic ideal will be considered later on in this study.
On the other hand, identity will not be a political issue unless it is articulated and
organised by a representative organisation and a spokesperson. There has to be a
transition from a community with a certain cultural, linguistic and religious identity as a little organised primordial group to a community, which has organised
institutions. Without such a development, ethnicity, religion, language are by
themselves insufficient conditions for the "construction" of national identity. In
this sense, national identity - when organised and articulated - may be called a
construction. But even then, this construction will continue to be based upon cer-
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tain objective components, such as unity oflanguage, culture or religion. The construction phase is the phase ofnational awareness, like Afrikaner national awareness at the end ofthe nineteenth century under British imperial domination or the
Black African nationalism in the twentieth century under white domination.
Whether national identity is defined as a construction or an authentic need, its
existence and political relevance in the world of today is real and cannot be
ignored. Once the Pandora's box of national identity has been opened for nationalistic political purposes, it cannot be closed again.

1.2.3 Reactive components
During the nineteenth century, there was a strong commitment ofpolitical liberals
to the principle ofself-determination ofnational communities under imperial rule
or under the rule ofa dominant national majority. This commitment accompanied
the struggle for independence ofmany Central and Eastern European countries and
culminated in the dismantling ofthe Austrian and Ottoman Empires after the First
World War. The IgIg Peace Treaties of Versailles and Trianon were supposed to
reflect the national principle, as it honoured the objectives of many movements by
granting national independence to almost all parties involved. After the First World
War, the "nation-state" had become the accepted international standard.

In many states minorities remained that found themselves dominated in numbers
by people belonging to another nation. After the First World War the League of
Nations institutionalised settlements for national minorities in Central Europe.
The awareness oftheir existence was raised by the emergence of the nation-state
and the use ofobjective components ofthe majority nation for the purpose ofstate
building. Oppressed national communities started to work for their own national
awakening and political liberation. But a "solution" in the nationalist sense was
never reached, as new states contained many groups that turned out to be new
minorities, which in many cases were treated just as badly as the old minorities
had been. In practically all cases, the drawing of state borders created national
minorities that in turn started to feel the need for public recognition, either by protection ofminority rights or by political independence. This phenomenon caused
the rise ofthe movements ofnational minorities in Flanders, or Quebec.
After the Second World War, a new wave of self-determination took place in the
struggle for independence against colonial rule. The elites in the colonies modelled their ideals of independent statehood on the examples of nationalism in
European and American history. In the words of Benedict Anderson, they imagined their future liberated national community in the language, the constitutional
liberties and democratic framework of the ruling country, from which they were
withheld. The colonial rulers had provided the administrative unit, the territory
and the ideas, which would shape the newly independent states.
The factor of geography influenced developments in such a way that there was
seen to be an "isomorphism between each nationalism's territorial stretch and
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that of the previous imperial administrative unit", which was common to all
nationalistic movements.69 When the Organisation ofAfrican Unity was founded
in I963, the inviolability ofthe existing borders, which had been drawn in the colonial era, was proclaimed. A similar development took place with the use of languages in former colonies in sub-Sahara Africa. They had to cope with the
problem in countries oflinguistic diversity and the fact that indigenous languages
had no official history or standardisation. In most former colonies in Africa the
language of the former coloniser was chosen as the official language: French,
English or Portuguese.70
Today, now that the great waves ofnational independence seem to be over, it is questionable whether the redrafting ofstate borders will ensure independence or the sovereign expression ofnational identity. This desire is based upon the thesis that state
borders should reflect the ethnic, religious, linguistic or cultural composition ofthe
population. Ifthey do not, state borders are said to be "unnatural", such as in Africa.
It has to be noted, however, that in this respect, state borders in Europe are just as
unnatural. They are based on geographical features (mountain ranges, rivers) or
they are the result of hereditary policies of European monarchies. Whenever in
European history states have tried to achieve "natural borders", wars have resulted.
The international context of globalisation and the uniforming effect of developments in economy and technology are increasingly limiting the sovereignty of
state governments. Markets all over the world are getting connected to a universal
consumer culture. Nation-states that want to be competitive on this global market
are urged to reduce government spending and to lower barriers to economic enterprise. Less developed and less stable countries are affected most by these developments. The effect ofthese trends in many countries has been an increased feeling
of insecurity and pessimism about people's own way oflife.7I
In times ofchanges and insecurity, massive support can be mobilised on a ticket
ofnationalism and the appeal to national unity. Globalisation gnaws at the superficial distinctiveness ofidentities and in reaction, encourages the assertion ofdifferences in language, mentality and myth. Differences that would otherwise have
been marginal are exaggerated.72 The last decade ofthe twentieth century saw the
disintegration of the Soviet Union and Yugoslavia. Czechoslovakia broke into two.
According to Hobsbawm, this wave ofnationalism should be seen as a reaction to
the modern state and modernism in general; because it stressed ethnic, religious
and linguistic identity.73 This is what distinguishes this "new tribalism" from
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nineteenth century nationalism. "Contrary to nineteenth-century nationalism,
which fused neighbouring groups into larger, cohesive nations, the new tribal
identities are parochial, aimed at breaking apart the larger nations into smaller

'tribal' units."74
In other countries, the reaction to globalisation took the shape of religious and
other types of fundamentalism. Such expressions of identity are the last refuge of
resistance and self-protection. They may either be peaceful, such as regional parties or cultural associations, or use violent means, such as in conflicts in Northern
Ireland, Afghanistan or Southern Sudan. In Western countries, reactions to globalisation led to violent clashes between street demonstrators and police at the margins of international political summit meetings. National identity is a factor that
can engender strong feelings of solidarity. This proved to be the case at the end of
the twentieth century. The more equal a society gets, according to Fukuyama, the
stronger the awareness of the remaining types of inequality.75 Michael Ignatieff
found that the smaller the differences for outsiders, the larger they may become in
the self-understanding of those concerned.76
As has already been noted, non-state powers, which operate in the sphere ofthe
civil society, have become important actors in international relations.
To sum up what has been described above, the nation may be defined as a nondominant community of people, generally with a common language, religion and
culture and a common awareness of their shared history and nationhood. A
national minority may be defined as a national community, ofwhich the members
are inhabitants ofa state in which another nation makes up the majority. National
minorities may either be concentrated in specific regions, or live dispersed over
several countries. In countries where no one group is dominant, all national
groups may be considered minorities.
Special mention must be made of the recent awareness ofthe identity and ensuing
rights ofindigenous peoples. They can be seen as a special type ofnational minority. According to Wheatly, indigenous peoples can be defined by the following
characteristics: they make up groups of people with historic continuity with preinvasion and pre-colonial societies, they feel different from other sectors in the
society, they are in a non-dominant position, but are determined to maintain their
land and identity and their way of life according to their own cultural patterns,
social institutions and legal systems.77 Many of the languages under threat of
extinction in the world are those ofindigenous communities. Most causes oflanguage extinction are to be found in socio-economic and/or socio-psychological
factors that may result in members of an economically weaker group giving up its
minority language. Speaking the "wrong" language may entail stigmatisation and
have a negative effect on prospects on the labour market.
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In international law the vulnerable and special position of languages and cultures
of indigenous peoples has been recognised. To give two examples: The
International Labour Organisation adopted a convention on indigenous and tribal
peoples.78 And, secondly, in I994 the Sub-Commission on Prevention of
Discrimination and Protection ofMinorities (as it was called at that time) adopted
a Draft Declaration of the Rights of Indigenous Peoples.79 The Draft deals with
cultural, linguistic and territorial rights of indigenous peoples. The Draft awaits
adoption by the General Assembly of the United Nations. The Draft is not legally
binding, but, according to Van Genugten and Perez-Bustillo, there is an interactive
relationship between legal processes on international, regional and national levels. This way, international standards have their impact in national contexts.80 See
also chapter 4.I.

1.3

Nation and state

The nation, as defined above, needs to be distinguished from the "body politic",
which is the collection of citizens within the framework of the state. These citizens
may belong to one or sometimes more cultural communities, but they all share citizenship ofone state. The state does not necessarily have to correspond with religious,
cultural, linguistic, or national communities. This is an exception in the world today.
This is one ofthe reasons for the urgency ofthe question ofnational minorities.

In this study, it is argued that there is a fundamental difference between the nation
and the state. The state is ofa different order, because it can be attributed the following characteristics:
an institution ofauthority, with sole legal power - including the power of the
sword - over a certain territory that is recognised as such;
a complex of visible institutions of legislative, executive and judicial functions;

a guarantor of safety and social order, both internally and against external
threats;
a source of political identity and symbol ofidentification.
In short, the state can be seen as an institution ofauthority that is to establish the
rule oflaw and good relations in society according to the principle ofpublic justice.81 A crucial element in public justice is respect for the dignity of the human
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person. In the view ofCharles Taylor the person needs to be recognised as a person and as a member of communities.82 The state, therefore, is more than a function of national identity or the interests of national communities. The state must
be judged on the basis oftwo points: Firstly, is the unalienable dignity of each person respected? And, secondly, does the state framework serve the freedoms and
ideals ofthe communities that live within it?83
Recent experiences in Africa have shown that indeed the state must be an institution ofauthority. In order to meet their tasks, states need to have effective control
over the territory and the population. In many African countries this is problematic or has proved to be an outright failure. Fostering cohesion within the body
politic, therefore, is a legitimate challenge for each government. Again, this is the
central issue of this study: a balance needs to be found between pluralism and

"nation"-building.
Notwithstanding the fundamental difference between state and nation, the nation
may serve as the ground upon which a formal political organization, e.g. the state,
and its counterpart the "body politic" can be built. In the eighteenth century, an
autonomous "public" came into being with its own opinion, informed by newspapers and the exchange of opinion outside the political channels; a pre-political
existence; the "we" as in "we, the people" with a political will, the right of selfdetermination, that took the right and the power to institute and depose political
power.84 Public opinion emerged and became a permanent phenomenon.
State frameworks and constitutions have come to reflect values and ideals that
were shaped in the nation. Most societies learned that the presence ofa common
language strengthens the cohesion and functioning ofthe society.85 Participation
in the public sphere and commitment to the political process are made easier
when these institutions reflect a culture that is comprehensible and meaningful
for the citizens.86 A common identity enables citizens to feel connected to a whole
that is more than temporary. When the composition as regards identities of the
population changes, the context within which the state and its (legal) institutions
are debated

1.4

will change as well.87

Conclusions

To sum up what has been written above, identity is relational, both in a horizontal
and a vertical sense. Belonging to communities with a certain identity enables peo
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ple to find significance and meaning. One ofthe interesting aspects oflinguistic,
cultural and religious identity is that it may lead to a distinguished identity in relation to others, but that it is at the same time an attempt to give voice to the universal.

Identity is a way of giving significance to being human. Identities are aspects of
human dignity. Respect for the dignity ofthe human person, which may therefore
lead to guarantee for his or her need together with others to seek truth and significance and respect for identity. This respect and this scope for identity have their
basis as well as their limitations in the dignity of the human person. Freedom is
the right to live in the truth of one's faith, experience, and inspiration and in conformity with one's transcendent dignity as a person.
The main actors that stress the importance ofidentity are non-state powers, which
operate in the sphere of the civil society. Although these different kinds ofgroups
are part and parcel of international trends and developments, the right way of
dealing with them is mainly an internal affair of states. As far as international cooperation is concerned, this should happen in the area of improving the quality
and integrity ofstate governance and ofjoining the international debate on values
and identity, pluralism and "nation"-building.
The nation may be defined as a community of people, generally with a common
language, religion and culture and a common awareness of their shared history
and nationhood. A "national minority" is a national community, of which the
members are inhabitants ofa state in which another nation makes up the majority. National minorities may either be concentrated in specific regions, or live dispersed over several countries. In countries where no one group is dominant, all
national groups may be considered minorities. As was described before, the state
can be seen as an institution ofauthority whose role is to establish the rule oflaw
and good relations in society according to the principle ofpublic justice. The state,
therefore, is more than a function of national identity or the interests o national
communities.

f

a factor that can engender strong feelings of solidarity. The
between
state and nation may be instrumentalised in such a way that
relationship
human dignity is endangered. In the next chapter, different approaches to the relationship between state and nation will treated.

National identity is

2.

THE POLITICS OF IDENTITY:
FOUR SCENARIOS
The relationship between the nation and the state is complicated. Although they
ought to be considered as separate entities, the public sphere will nevertheless be
strongly influenced by developments in cultural, religious, linguistic, and national life. Most forms of nationalism have as their implicit or explicit objectives the
building, restoring or consolidating ofthe nation-state. But the reverse is true as
well. Once it is formed, a body politic encompassing the citizens in the state may give rise to the emergence ofa community and may thus - as Jacques Maritain
sees it -lead to the emergence ofa "national" identity. I This focuses the attention
on the treatment ofthe nation by the state, in other words: the politics ofidentity.
-

This chapter will consider various alternative scenarios regarding the way politics
may deal with identity in the public sphere. The basic question is how the relationship between state and national identity has been fashioned in modern history.
Four scenarios are presented.
The first scenario attaches more importance to the framework ofthe state than to
that ofthe nation. This scenario implies that identities, which differ from the general rule, are to be restricted to the private sphere. This is the traditional liberal
practice followed by the United States. It can also be described as a "state-beforenation" type of nationalism. The second scenario puts the community of the
nation before that ofthe state. This scenario easily falls victim to the possibility of
denying or oppressing identities that differ from that of the dominant nation. The
process of separation from the former Soviet Union and Yugoslavia can be characterised as belonging to this type of"nation-before-state" nationalism.
The third model considered in this chapter is forced identification of groups of
people according to ethnic, linguistic or cultural diversity. This used to be the policy ofthe government in South Africa before 994· Models of "consociation" also
fit into this category. The fourth alternative is public recognition and protection of
minority identities, accompanied by the granting ofconstitutional and legal rights
to minorities and/or by recognizing and empowering institutions ofminorities in
the field ofcivil society.

2.1

State

first,

nation second

The first scenario attaches greater importance to the framework of the state than
to the nation. This approach to identity is typiCal ofthe states, such as France and
the United States that were formed in the spirit of the Enlightenment before nine-
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teenth century nationalism. In that age, the ideal ofcitizenship was considered to
be the foundation of social cohesion.2 This citizenship was based on territoriality:
birth in the territory of the state would automatically lead to juristic nationality of
the state in question. Immigrants could acquire citizenship as well, if they confrmed their loyalty to the constitution and the underlying values oftheir new state.
At the root o f this approach lies a liberal tradition that holds that the state should
be strictly neutral with regard to culture. The state should not support or promote
one specific culture and that culture should not depend on the state for its survival.3
This view ofpolitical neutrality has its roots in the tenet ofseparation ofchurch and
state. The body politic is seen as a collection of individuals who each have their personal view of the good life. Society must give as much freedom as possible to these
views on the basis ofthe principle ofequality. The central ethics ofthis liberal society is an ethics of rights.4 Freedom is primarily a freedom of choice for each individual. The only limit to this freedom is the condition that the freedom ofthe one
does not hurt the freedom ofthe other.5 The public institutions ofa country must
recognise the interests ofthe individual citizens but not identities as such.
The absence of a publicly held vision of the good is defended by those who support the thesis that the state should limit itself to procedural - or "thin" ethics
only.6 The state ought not to specifi, a public vision of-the good life. If-it were to do
so, itwould value one specific strand ofethics or identities above others, which, in
the liberal tradition, would be incompatible with the principles of freedom and
equality. It would mean that the majority would use the instruments of the state at
the expense of the rights of others, in casu the minority. In today's pluralist societies, the collection ofcitizens cannot be held together anymore on the basis ofa
substantive agreement on values, but only by a procedural agreement on the legit
imate process of legislation and the legitimate exercise ofpower.7 Such is the reasoning ofthis strand ofliberalism.
This type of liberalism does not want to have a common civic ideal by which to
judge the outcome ofpublic decisions or policies in terms ofits content. Instead,
it stresses the importance of the right procedure through which an outcome is
reached.8 In this view, all visions of the good life should be treated with equal
respect. The right procedure is supposed to ensure that arbitration between the
different visions of the good life is done rationally.9 What that is, is described by
Charles Taylor as whatever results in as much happiness for as many people as
possible, or the norm that would come about when the people involved would
deliberate in ideal circumstances of free communication.Io Public policy must be
-
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no more than a reflection ofthe agreements that individuals arrive at on
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tary basis.

In this view, a distinction is made between the public and the private sphere. In
their personal life and their communities in society, people may find themselves
bound by their religious, world-view and moral convictions and certain ties and
loyalties. Together, these are what Rawls calls their non-public identity. However,
this non-public identity can be ignored in the public sphere. There, each person
should be considered as citizens with individual rights and responsibilities. II
This strand ofliberalism, which emphasises procedural ethics instead ofsubstantive ethics in the public sphere, is devoted to protection ofindividual rights and a
rigorously neutral state. The result, however, is "thin assimilationism", because
identities, which differ from the general rule, are referred to the private sphere.
Identities, such as some religious convictions, that claim to have a public meaning, are suppressed. The only collective objectives that are permissible are individual freedom, prosperity and security for the citizens.I2 And the only sort of
common civic ideal present in this type of liberalism is the common defence of
individual freedom, which is to be guaranteed by a system ofbasic rights and freedoms and judicial controls. I3
In a way Jacques Maritain belongs to the school ofthin public ethics. According to
Maritain, the common moral ground should consist of practical principles that
people from different worldview or religious backgrounds have in common when
acting within the context of the body politic. This moral charter includes such
basic values as respect for human dignity, truth, freedom, and neighbourly love.
They are expressed in human rights and political freedoms, including economic,
social and cultural rights and they are supported by participatory institutions within the framework ofthe state.I4
According to Michael Ignatieff, this liberalism has had great historical significance. The idea of society as a collection of free individuals originated among
white men ofwealth; men who belonged to the same social class, race and gender.
Had this homogeneity not existed, the experiment would never have succeeded.
But, over the years, members ofother groups, such as women, poor, other races
were incorporated into this common ideal and, in turn, assumed the same language ofindividual human rights. As a consequence, political unity was not guaranteed by religion, race, language, or culture anymore, but had to be grounded on
the "fiction" ofliberalism, e.g. the common support ofthe rule oflaw and the idea
that all are equal bearers of rights.IS
The main example ofa state in which identity is referred to the private sphere is the
United States. There, the government dissociates itself from all communities in
society. Maintenance of the language, culture or religion of minority groups is a
11 Kymlicka, Multicultural citizenship, I 59·
I2 Michael Walzer, "Comment", Multiculturalism, 99
I 3 Charles Taylor, De politieke cultuur van de moderniteit (Kampen I996) 45-46.

I4 Maritain, Man and the State, III-II2.
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concern ofpurely private organisations with voluntary membership only. Without
the active support from the state, these groups are to take care ofthemselves, supported only by the publicly guaranteed recognition of individual rights and freedoms. In this model, the Constitution is seen as the result of the free consent of
the citizens to constitute a legal community as free and equal members on the
basis of individual rights and individual juristic persons as the bearers of these

rights.
The liberal model draws heavily on John Stuart Mill, who in the nineteenth century developed the theory that democracy would be impossible in a multi-national
state. Cultural cohesion was a precondition for a free and democratic state.
National minorities would either have to assimilate into the dominant culture, or
new borders would have to be drawn. In the United States, this led to the practice
that immigrants integrated into the Anglo-Saxon civic culture and used English as
the official language in the public space. In colonial Canada, there was the policy
ofAnglicisation of the French-speaking people.I6 And, in South Africa, the same
policy was pursued towards the Afrikaans speaking people under English colonial
rule.

In the first forty years after the Second World War, this model ofputting state first
and nation second predominated in the discussions in the international community. There was a general disappointment with the practice ofminority protection
during the Inter-War years. The racist policies of the Nazi-regime had made such
policies suspect. The American civil rights movement stressed the importance of
racial equality and the struggle against separate amenities for different ethnic
groups. As religious wars had once been solved by the separation of church and
state and the respect for the individual right to freedom of religion, a similar position was taken vis-b-vis the rights ofmembers ofnational minorities.
The United Nations Covenant on Civil and Political Rights and Freedoms ofI966
affirms that in the case ofnational minorities rights ought to be granted to individual persons who act together with other members of their group. Article 27
reads: "In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community
with the other members oftheir group, to enjoy their own culture, to profess and
practice their own religion, or to use their own language." The only way rights
were considered for groups was affirmative action for members ofdisadvantaged
groups.v As a result, the recognition oflinguistic, religious or cultural identities
is generally considered within the framework of respecting the rights and freedoms ofthe individual person. I8
Political liberalism led to gross inequalities in the socio-economic field. Social
democracy corrected liberalism by defending equality through state intervention
in the economy and the society in order to enable each citizen to participate in public life equally. But when dealing with the public relevance of identity, socialism

16 Kymlicka, Multicultural Citizenship, 52-62.
I7 Kymlicka, Multicultural Citizenship, 3-4,53-60.
IS Kymlicka, Multicultural Citizenship, 75·
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shared with liberalism the conviction that the state should come first and the
nation second. More specific for social-democratic thinking are policies that
attach more importance to overcoming economic and social differences than to
other identity determining factors. In this view socio-economic policies aim to
reduce differences and thus strengthen cohesion in the body politic.
In traditional socialist philosophy, national identity is subordinate to class identity. In cases, where members ofnational minorities mainly belong to the working
classes, their struggle for recognition was supported. But, in general, the case of
national minorities was considered a distraction - or a middle-class divide and
rule tactics - from the real issue, which was the class struggle.19 This type ofthinking was ofcourse present in Karl Marx, who only made the distinction ofa socialeconomic identity (i.e. class) and saw the fulfilment ofmaterial needs as the basic

human reality.
The strand of-liberalism that rejects a public vision of the common good has met
criticism ofdifferent sorts. The first type ofcriticism stems from those who claim
that even this kind of liberalism is based upon certain assumptions in which a
vision ofthe good life is present. For Charles Taylor this vision consists of rationality and individual freedom. In fact, it reflects a dominant culture that for certain
minorities may be experienced as alien.20 According to Michael Walzer, even a
country such as the United States has a substantive political culture, ifonly it consists of the understanding and admiration ofdiversity itself. 21 Liberal democracy
is not a kind of neutral field where people from all cultures can live and meet each
other. Liberalism is an organic product ofWestern Christianity; at least this is how
Islam perceives it to be.22 According to Amitai Etzioni, Christian motives continue to play a role in liberalism in a secularised form. Furthermore, he argues, the
choices that free individuals are supposed to make are not detached from cultural
and social factors.23
The second type ofcriticism against those who defend procedural ethics belongs
to post-modernism, voiced for instance by Foucault, who states that procedural
ethics embodies a certain moral conviction, which is the concept of individual liberty and freedom ofchoice. This post-modernist criticism sees no use for articulating any moral good, other than the polemical stand to unmask the moral
pretence ofall philosophy. They are alI considered as the imposition ofarbitrary
regimes oftruth on chaotic reality. All are based on consent. There is supposed to
be no universal moral orientation with which to consider the one to be more justified than the other.
Taylor admits that the value of post-modernist criticism lies in the fact that it raises the awareness ofthe way in which visions ofthe common good can be connected with dominance, such as suppression of women. But he strongly objects to

Ig Kymlicka, Multicultural Citizenship, 69-73
20 Taylor, "The Politics ofRecognition; Multiculturalism. 43
2I Michael Walzer, On Toleration (New Haven / London I993) 75
22 Taylor, "The Politics ofRecognition", Multiculturalism, 62.
23 Etzioni, The new Golden Rule, 2I.
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post-modernism, firstly because of the fact that these theories deny to have a
moral orientation oftheir own. If there is no fundamental truth there is no common ground on the basis ofwhich a dialogue can be held.24 Nor is the problem
solved that the state can never be neutral towards those who challenge the neutral
position of the state.25 Taylor's second problern is related to the fact that postmodernist theories judge all moral motivations as false. Taylor argues that it is
self-deceit to think that people do not think on the basis ofa moral orientation.26
The third kind ofcriticism against procedural ethics points at the risk of superficiality of a society based on thin morality. According to Francis Fukuyama:
"Democratic societies [...] tend to promote a beliefin the equality ofalllifestyles
and values. They do not tell their citizens how they should live, or what will make
them happy, virtuous or great. Instead they cultivate the virtue oftoleration, which
becomes the chiefvirtue in democratic societies. And ifmen are unable to affirm
that any particular way oflife is superior to another, then they fall back on the affirmation oflife itself, that is, the body, its needs, its fears.„27
Such a view oflife as being free from attachments to tradition, authority and moral
values is problematic in the long term, because, in the eyes of Michael Walzer, a
just society cannot be built on people without lasting commitments. Post-modern
selves want to choose from identities, life-styles and values that present themselves in society. But they do not contribute to them.28 In the words of Fukuyama,
the result is as follows: "They realize that their horizon is merely a horizon, not
solid land but a mirage that disappears as one draws closer, giving way to yet
another horizon beyond. That is why modern man is the last man: he has been
jaded by the experience of history, and disabused ofthe possibility ofdirect experience ofvalues."29

Apart from the United States' model of putting state first and nation second and
referring identity to the private sphere, there is also the French variety, which has
much stronger assimilationist effects. This can be explained by the influence of
Jean-Jacques Rousseau on French thinking, in which the dominant approach is to
build a body politic consisting ofa universal and uniform community ofcitizens,
in which alternative cultural, linguistic or religious identities are seen as a threat.30
In the egalitarian society of Rousseau, everybody depends on everybody equally.
Commonality is to be encouraged. Total reciprocity is combined with one common objective, freedom for each citizen in equal degrees and no differentiation of
roles or identities. In the social contract, the people are subject as well as sover-

ofRecognition", Ruth Abbey (ed.)
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eign, free as well as equal.31 This philosophy was reflected in the French
Declaration on the Rights of the Citizen of I789, which did not recognise the
authority ofother bodies than the "nation", nor did it mention the right to freedom of association.32
This kind of putting the state first and the nation second can produce a "thick"
kind ofassimilationism. In the words ofMichael Walzer, this means "... that a single dominant group organises the common life in a way that reflects its own history and culture, and, if things go as intended, carries the history forward and
sustains the culture."33 In this case, the state may tolerate minorities, but only as
a result of compliance with individual human rights and freedoms. In the eyes of
the liberal state, people are first and foremost individuals. Members ofminorities
are expected to engage positively with the political culture of the majority. 34
Such a line may also result from the need of newly established state structures
formed after independence from colonial rule. This is applied in the policy ofwhat
is called "nation"-building, the need to create strong bonds between the citizens,
assembled as body politic, and the state. What is actually meant - in line with the
definitions used in this study - is the attempt to build a unified body politic. This
happened in many cases, after a revolutionary regime took over power in the state.
National identity became relevant as the new regime wanted to use the symbols of
the old in order to legitimise its position. This is what the communist regimes in
Central and Eastern Europe did after the Second World War; they took over the
imagined community. In the same way, in a country such as Mozambique, after liberation, the government continued to use the Portuguese language, because it was
the linguistic medium through which Mozambican national unity was imagined.35
In Africa, most states had to deal with the problems stemming from factors such
as their post-colonial status; a problematic relation with territorial jurisdiction;
dependence on a limited amount of economic resources; an ethnically heterogeneous social infrastructure; dependence of the global economy.36 They tried to
cope with these factors by applying policies of "nation"-building and centralisation. Political parties were subjected to this purpose. Many countries prohibited
opposition parties claiming they had a one-party democracy, others, such as
Uganda, introduced a "no-party democracy". This variety of state before nation
must be seen against the background of new and fragile states as successors to
colonial dependency, such as not a few states in Africa, where state power collapsed: Congo, Somalia, Rwanda, Burundi, Liberia. There seems to be an
inescapable dilemma between state collapse on the one hand and authoritarianism on the other.

3 I Taylor, "The politics ofRecognition", Gutman, Multiculturalism, 4732 A.K. Koekkoek, "Pluralisme en grondrechten van sociale organisaties", H.R.B.M. Kummelingand
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There are many examples where the need to build a stronger state led to authoritarianism and politics ofidentity on ethnic, national or racial basis. The argument
in favour of centralisation and "thick" assimilationism is that the alternative is
fragmentation, state collapse and civil war. This risk is also present in states in
transition from dictatorship to democracy. This may happen when the transition
process is coming about because of the weakness of the former authoritarian
regime rather than because ofthe strength ofthe democratic opposition. In those
cases, authoritarian leaders claim that one-party regimes are much better for stability and "nation"-building than multi-party democracy or cultural pluralism.37
However, too centralised and authoritarian a government may also lead to disintegration. A policy of "thick" assimilationism may encourage secession. The policy
will nourish the thought that the main expression of identity is through the state
and its institutions and symbols. This does not only hold for the (politically) dominant national group, but for the minority as well. Minorities will be encouraged
to think that they first and foremost need the state as a vehicle for the expression
ofthe characteristics of their own identity. Ifthe existent state is not accessible to
them, they may decide to invent their own state.

To sum up, "nation"-building in many cases is an important objective for governments of new states. But there is a potential tendency for policies of "nation"building to evolve into political nationalism, when "nation"-building is an
instrument for stressing a prescribed national culture, a homogeneous life-style
and an ideal ofnational uniformity.38 This will be dealt with in the next paragraph.

2.2

Nation

first,

state second

National identity, language, culture and religion, race even, can be used as part of
an emancipation process from the bottom upwards, but also as a top-down instrument ofimposing and maintaining social order. These types ofidentities can be a
powerful source of social order. That may help explain the tendency among governments and monarchies in the nineteenth century of identifi,ing themselves
with the rising national awareness ofthe majority. One example may be the deliberate policy of Russification of the subjects of the tsar as an instrument ofpower
and unity. Such policies ofnation first, state second came up after and in reaction
to the popular movements of the early nineteenth century. Such policies may be

called "political nationalism".
Policies ofpolitical nationalism lead to gross injustices, when the assumption that
the highest loyalty ofthe citizen should be directed to the nation becomes one of
the basic tenets. Political nationalism means that a government considers the
interests of the nation (as defined in the previous chapter) to be the single stan-

37
38

Marina Ottoway, "Democratisation in Collapsed States", Zartman (ed.), Collapsed States, 245
Johan Degenaar, "Kultuur in 'n veranderende Suid-Afrika", Hans Ester en Arjan van Leuvensteiin
(eds.), Afrikaans in een veranderende context; Taalkundige en letterkundige aspecten (Amsterdam I995) 2I

The politics of identity: four scenarios

63

dard for its policies. A government could subordinate the interests of the other
communities and limit their rights, such as the freedom ofreligion, the freedom
of association, the use of a certain language. It gives the nation a higher value,
from which moral obligations are derived.
In a multinational state, where one nation has an obvious majority, this tendency
could lead to oppression of national and other minorities. Such intolerance is a
denial ofrespect for the human person as an individual and ofthe plurality of ties
that people may engage in.39 The differences between ethnic groups are magnified, whereas the differences within ethnic groups are made irrelevant. As Michael
Ignatieff describes that development, there is a process at work, according to
which identities that were permeable at first, start to close themselves off from
others. Such a climate will stimulate distrust, maybe even paranoia and possibly
ethnic war.40
Political nationalism creates outsiders and encourages discrimination against
them. It forces minorities to assimilate or move. Assimilation can be promoted
through financial, social or political rewards, or enforced by means ofthreats and
repression. Even the extinction ofminorities on a massive scale has been used as
a method in European history, as a consequence of which millions of Jews have
been prosecuted and killed. Political nationalism is a danger to the rule oflaw and
to democracy. Political nationalism is contrary to the idea ofa pluralist society with
autonomous social groups or with trans-national connections. It is contrary to
respect for fundamental aspects ofhuman dignity.
Such extreme forms of nationalism are not necessarily pursued by majorities
alone. National minorities may be tempted to see their own self-interests as
absolute. For instance at the expense ofsub-minorities that live among them, or at
the expense of the greater whole they are part of. Denial and oppression ofcultural, religious, linguistic or national identities damages the dignity of the human
person. It may lead to a kind of false, misshapen or reduced way of self-understanding. One ofthe strongest types ofoppression is when a feeling ofinferiority
is internalised.41 When a culture is looked down upon, the self-respect of the
members ofthis culture is hurt.
Putting the nation before the state may lead to such extremes, if the exclusivist
drive behind nationalism leads to the conclusion that only one nation can be the
chosen one; if the aggression that is needed to keep the group together is translat
ed in a policy of elimination of differences that may distinguish the individual
from the group. It is the fear that converts small differences into big ones.
Political nationalism, the tendency to see nation and state as identical, is a danger
to international relations as well. It may seek to include regions in other countries,
where people live who belong to the same nation, or regions that are seen as the
historical cradle ofthe nation. It talks ofthe "correction" ofborders, as ifan eth-

39 Ignatieff, The Warrior's Honour, 46.
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nically pure state is the natural state ofaffairs. Economically, such a policy may be
pursued as protectionism and the attainment ofautarky, like for instance the former extremely nationalistic communist regime in Albania tried to do. Putting the
interests of the nation-state first hurts notions of international law and cooperation. It stimulates distrust and enmity towards other peoples. It could lead to a
total war that makes no distinction between combatants and non-combatants,
because the struggle between whole nations is at stake. In such a struggle other
loyalties are deemed irrelevant.
A comparable line ofargument has been given regarding the relation between religion and state. Religious fundamentalism exists in cases where the interests ofan adaptation of - one religion is identified with state policy at the expense of
other religions and at the expense of other spheres in society. The emergence of
religious fundamentalism may in part be seen as a reaction to the dominance of
western commercial values in the global community. Local societies try to defend
their life-styles against foreign influences and seek security in religion. According
to Castells, Islamic fundamentalism is a modern phenomenon, led by young, educated and urbanised men and mostly supported by impoverished groups that have
migrated from rural areas to the big cities.42
Both the state first, nation second and the nation first, state second approaches
seek to equate the communities ofstate on the one hand and nation on the other,
with the negative consequences that have been described. These negative consequences apply specifically to national minorities or indigenous communities. A
third type of policy equates the communities of state and nation as well. In this
type membership ofa specific community is assigned or enforced from above with
an ensuing specific relationship with the state. This is dealt with in the next paragraph.

2.3

Forced identity

A special variety of political nationalism is policies of forced identity. Michael
Walzer describes one example of such a policy as multinational empires, such as
ancient Rome, the Ottoman Empire or the British colonial rule over India, or over
the Cape Colony. In this system the imperial bureaucrats did not interfere with
internal affairs of ethnic communities, as long as the general system ofimperial
rule was obeyed. The rule was not democratic nor were individual rights respected, but the central bureaucracy allowed for the existence ofthe ethnic communities and their religious, cultural or linguistic peculiarities.
Walzer explains how the millet system in the Ottoman Empire was an example of
this system. In the Ottoman Empire, the official religion was Islam, but the
Christian and Jewish millets were tolerated. These millets were subdivided according
to ethnicity, language and region. Membership of these millets was not a matter of

42 Castells, The Power OfIdentity, 17-20.

The politics ofidentity: four scenarios

65

free choice and individual citizens had no rights vis-h-vis their millets.43 The millets
were relatively closed communities that did not share a sense ofoverarching community encompassing the whole empire. In multinational empires, such as the one
described, smaller communities had greater interest in continuing the system, as
they were placed on an equal basis as the larger ones. Once the imperial rule was
done away with, for instance after a struggle for independence, differences in
power between the various communities immediately became apparent.44
After British colonial rule, the segregation policies in South Africa ofthe first half
of the twentieth century and the apartheid system were an attempt to divide the
population into different categories. Race was a central constitutive element.
According to Dubow, "The creation of the apartheid Bantustan is a dramatic
expression of a process based on a purposeful conflation of language, culture,
race and ethnicity [...] it would be mistaken to ignore the trajectory ofnineteenthcentury Romantic nationalist thought which linked together language, race and
nation - and proved so attractive to twentieth-century social engineers."45
Racism is a particular and violent form of forced identity. There are theories that
see the roots of racism in social-Darwinism and the like. Basil Davidson sees
racism as an argument for legitimating slavery. Davidson: "The racism that we
know in Europe and America from the cultural need to justify doing to black people, doing to Africans, what could not morally or legally be done to white people,
and least of all to Europeans. To justify the enslavement of Africans, in short, it
was culturally necessary to believe, or be able to believe, that Africans were inherently and naturally less than human, were beings ofa somehow subhuman, nonhuman, nature [...] The racism that we know, accordingly, was altogether different
from ancient xenophobia or superstitious 'fears ofthe dark'."46

A democratic and benign variant oftoleration in multinational empires, according
to Michael Walzer, is the model of "consociation". Consociational democracy is
an attempt to make possible the co-existence of different groups in one state. In
consociations, groups will have to find a way of-toleration without an overarching
power.47 Consociational democracies consist of minorities that live side by side in
relative isolation from each other. The elites of each of the minorities negotiate
with each other on the conditions ofco-existence, following, as much as possible,
the principle of proportionality. As examples of such models Belgium,
Switzerland, and until recently, the Netherlands (where in society there existed
four so-called pillars: a roman catholic, a protestant, a socialist and a liberal one)
are often mentioned. General features of consociational democracy are proportionality, right to veto for each ofthe minorities and internal autonomy or self-rule
for each constituent group. These features are supposed to be geared to meet the
right of minorities to political participation.
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During the eighties and early nineties, within liberal circles the model ofconsociation was also encouraged for South Africa. Arend Lijphart, who studied consociational democracies, expected that a democratic post-apartheid South Africa
would continue to be a plural society. The political system would have to allow for
room for, and uphold the input of, the different segments of the population. In
I987 Lijphart formulated four basic principles of, consociational democracy for
South Africa: (I) power sharing in government by representatives ofall major population groups; (2) a large degree ofautonomy for those segments that so desire;
(3) proportional representation ofvoters in the parliament and proportional representation ofthe population groups in state and bureaucracy functions and proportional allocation of subsidies; (4) minority vetoes on questions that affect the
vital interests of minorities.48 How these proposals have been discussed in South
Africa will be dealt with in Part III.
The model of consociation has been under criticism from several sides. Power
sharing has been accepted by some as a transitional measure between instability
and democratisation.49 But the element of power sharing has been criticised for
the fact that there is hardly any possibility for the voter to dismiss a government.
Elections are seen to be reduced to "ethnic censures".5° All groups always have to
be represented in the government. The coalition ofelites will- under varying comparative strengths - always return in government and may eventually become corrupt, as the example of Italy showed. Italy had many elements of a pillarised
society, with catholic, liberal, social democrat and communist segments.
Furthermore, in the consociational model, ethnicity or national identity is treated
as the dominant source ofpolitical difference.5I And thus this type of identity is
made the most relevant dimension of human existence. Such differences are
entrenched in the state system which loses its openness to dynamic developments.
This way, the multi-dimensionality of human existence gets neglected in public
life.
The development of law and legislation ought not to be determined by ethnic
groups but by a vision of justice for the whole of society. It is not inevitable that
nation and state are treated as one and the same. Not all movements for national
identity want to use public institutions for the defence oftheir interests. Many seek
to build multi-cultural societies within existing state frameworks. 52 Others are
satisfied with communities and organisations in the sphere of civil society.
Therefore, approaches have to be sought that make distinction between nation
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identities and the

What is preferable is a political system, which is based on respect for human dignity, and which on the one hand recognises and respects the need for identity of
persons and their communities, whereas on the other hand the individual freedom
of choice is respected as well. Identities should not be enforced from above by
public institutions. A communitarian philosophy of society does not necessarily
need to go hand in hand with a consociational model. According to Firoz Cachalia,
recognition ofthe particular character ofcommunities also requires that the existence of different sorts ofcommunities is recognised, where they vary from communities where free choice is enough to communities that are more bound by their
identity.53

2.4

Recognition as part of a common civic ideal

The fourth scenario in the relation between state and national identity may be
found in the attempts to achieve recognition ofdiversity. This entails recognition
of the identity of a minority, the granting of constitutional and legal rights to
minorities and the recognition and empowerment ofinstitutions ofminorities in
the field ofcivil society as part ofa common civic ideal. This scenario would mean
that the state actively and positively accommodates and, ifnecessary, supports the
different groups and identities in society and recognises their group dimension.54
This scenario is based on the belief that there needs to be "thick ethics" as the
basis of the body politic. Every society requires sacrifice and discipline from its
members. A free society preferably gets these by a voluntary feeling ofcommonality of its members within the body politic instead of by the use of force. A society
based on individuals without any stronger mutual ties than self-interest only will
find it very hard to get such identification. Such a society will never motivate people to withstand tyrants.55 The existence ofa deeper layer ofidentification with the
body politic is, therefore, an essential condition for a free society.
The next step in this reasoning is the wish to articulate the substance ofthis "good
order" as a common civic ideal. Taylor is a proponent ofthis. According to him, if
this common civic ideal is not articulated, contact with the good order gets lost
and insights gained from it do not even get the chance to become options.56 A
common civic ideal as an expression ofwhat is seen as the common good, is necessary. However, this articulation has to be done in such a way, that those who do
not share the definition of the good life, are not depreciated. For this, dialogue
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with others is necessary. A society with strong substantive ethics can be democratic, ifdiversity is included in the expression ofthe common good.57

How can diversity and the public recognition o f diversity be seen as a part o f the
common civic ideal? According to Etzioni, the most important shared core values
of a society are commitment to democracy, a bill of rights and mutual respect
among the subgroups. This is the framework that holds the units together.58 What
is considered as just or virtuous is the result of the interaction between the horizontal relationships among communities and organisations and of the vertical
relationship with the sources of inspiration, whether they are called truth, moral
significance, or hyper-good. The content of these values and the explanation in a
given context will, of course, differ. But, in the eyes ofTaylor, the need to experience truth is indissolubly connected to the dignity of the human person.59
Recognition entails appreciation ofdifference and expression ofa moral vision.60
Those who advocate public recognition of difference defend the idea that the
aspects of religious, linguistic, cultural identity and national identity are all relevant to the possibility for people to experience truth. These identities are means
through which persons are able to orientate themselves towards certain constitutive goods. They offer a space within which the search for significance can be
placed within the context ofcommunity and its broader view ofthe common good.
Because identity is related to the experience of truth, institutions representing
identities cannot demand total loyalty, nor are they immune to criticism and
change.

It was defended above that the need for recognition of identity is based on the dignity ofthe human person and the principle of equality that follows from it. This is
where the moral foundation is offered for being different as an alternative way to
experience universal truth, and for pluralism itself. The reason for respecting
human dignity is not merely found in the satisfaction ofindividual interests, but in
enabling a person to participate in a social context and in a cultural tradition.61 In
the words ofTaylor the universal basis for recognition ofpluralism is found in the
possibility for a person to develop and to define his or her own identity. This possibility must be open to everybody equally, and, in the inter-cultural context, to
each existing cultural community.62 It can be noted that this implies that the size

ofthe minority in question is not important.
According to Charles Taylor, part ofa person's individual identity stems from the
way he or she takes up, weighs and values his or her own cultural inheritance and
that ofthe people he or she is in touch with. For this reason public recognition of
identity should allow for room for citizens to express themselves publicly in those
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of identity that they share with others. This not only means the protection

ofindividual rights and freedoms, but includes the recognition and protection of
the needs ofindividuals as members ofa specific cultural group as well.63 Etzioni
distinguishes between freedom on the one hand which he uses to indicate individual rights - and autonomy on the other which he connects with self-expression, self-rule and the recognition of sub-group differences.64
-

-

Respecting human dignity is not aimed at the satisfaction of individual interests
only, but at enabling a person to participate in a social contextand in a cultural tradition as well. The demand for recognition ofidentity comes up when the principie ofequality gets the meaning ofequal and identical sets ofrights and freedoms
for each, taking into account the cultural context in which these rights and freedoms are enjoyed. This has three implications.
The first implication is that the freedom and equality of each person needs to be
seen in the context in which this freedom and equality are qualified. In liberal
democratic states, this means that protective measures are required in order to
prevent that the freedom and equality ofpeople are injured by for instance majority or mass cultures.65 The law should not be used as an instrument to impose the
norms ofthe largest community, but as a method to guarantee the identities of the
smaller communities.
The second implication is that the promotion of cultural rights requires that the
state takes account of the pluralism of society. This goes beyond recognition of
persons and defends the importance of recognition of cultures and identities
themselves. This is based on the appreciation of the intrinsic value of all life
forms, cultures included. This vision leads to recognition of the value of the
unique character ofa particular culture. A culture is essential to the development
and the acceptance of, and the respect for a person's identity.66 Taylor supports
this view. As an expression of the bonum, the verum and the bellum, each culture
deserves respect.67 In practice this can be guaranteed by the state by making sure
that rights and freedoms not only are enjoyed by individual citizens but by juristic
persons (i.e. organised communities) as well (chapter 3).
The third implication is that equality entails more than equal treatment only.
Equality means that being different (in aspects of language, culture and religion)
from the general environment does not lead to discriminatory treatment. As it
happens, when the main institutions in society depend on the habits, customs and
codes of conduct ofa certain cultural tradition, for those who do not share in this
tradition there may be a situation o structural inequality. Creating equal chances
may not suffice; the creation ofequal capacity may be necessary. Equal inclusion
requires recognition in the public sphere ofa specific identity. Equality cannot be
achieved without recognition ofdifference.

f
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As to the role of the state, the following can be said. The communities in society
need the framework ofthe state for their development. For its survival as a political entity, the state needs a common identity, arrived at in freedom, which ought
to be determined by the presence ofcommon political values, ofwhich the protection ofinternal pluralism is one. The universal principles offreedom and equality
- upon which the politics of recognition in the view ofCharles Taylor is based demand recognition ofthe particular.68 This public recognition ofdiversity, within the framework ofprotection ofequal rights ofcitizens, can be part ofa common
substantive moral order and can be reconciled with a type ofuniversalism that values culture and the cultural context as one of the fundamental interests of citizens.69 Or, and this will be crucial to solving the dilemma between
"nation"-building and pluralism, to reverse this argument: the particular culture
or identity that is to be recognised, can be seen as an expression ofthe universal;
as an access to truth. What then has to be sought is a common civic ideal, which
encompasses cultural, religious and linguistic diversity as an essential part of the
public order.
This common civic ideal is expressed in communities and organisations in the
civil society and in constitutional safeguards for cultural, religious and linguistic
pluralism.70

of public recognition of identity as such has come from
those who fear that a particular culture, language or religion will be fossilised,
once it is protected by state measures. Jurgen Habermas argues that public recognition of specific features ofcultural groups, as if they were endangered species,
will lead to robbing them of their vitality and will withhold individual persons
from changing or rejecting inherited cultural identities. According to him, guaranteeing individual rights regarding the freedom ofassociation and non-discrimination ought to suffice.7I
Much ofthis criticism is nurtured by the suspicion that linguistic or cultural criteria are used as a disguise for continuation ofa privilege that is essentially racist.
Even the concept ofcultural relativism can be broadened to such an extent that it
was used to justify the necessity ofpolitical segregation.72 This was most explicit
in South Africa, where the policies ofapartheid were hidden under such terms as
"separate development", or "international co-operation". As late as the constitutional negotiations between Iggo and I994, the then NP government tried to
defend the principle ofgroup rights in order to maintain a white veto on legislation. Seen from the perspective of the former victims, race can be used as a secret
tool in the politics ofidentity.73
The strongest criticism
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This criticism can be countered by guaranteeing that individual rights and freedoms are not to be limited by the recognition ofrights ofcommunities with a certain identity. This is the thesis of Will Kymlicka, which is dealt with more
extensively in chapter z,. The thing that is to be recognised by the state is not a specific culture, but the conditions within which communities with certain identities
are able to develop freely. It is essential to keep in mind that the state is ofa different order than the community ofthe nation or ofother communities with a particular identity. The state has a much broader task than serving the interests of
national identity only.
On their part, communities must themselves respect the values ofhuman dignity
and internalise the general principle ofpluralism which allows for their existence
as well. The recognition ofdifference finds its ground in the common substantive
moral order, ofwhich respect for the dignity of the human person is the central
element. The right to be different can therefore not be exerted in such a way that
the dignity of the human person is violated. What cannot be recognized, according to Gutman, are expressions that run contrary to the moral framework within
which cultural pluralism is happening.74 Examples ofsuch expressions are racialism, ethnic exclusivity and political nationalism.
Aspects

of identity - be they religious, cultural, ethnic or linguistic - have a public

dimension, which needs to be dealt with delicately. Religious, cultural and linguistic communities of people have their own autonomous reasons for existence, for
which they do not depend on the "approval" ofthe state. They become politically
relevant, when their members become aware of the importance of their culture,
religion or language and organize themselves in order to protect and promote
their interests.

2.5

Conclusions

Respect for religious, cultural and linguistic identities, as well as respect for the
autonomy ofcommunities and organisations representing identities, are seen in
this study as an essential part of human dignity. Any kind of recognition of such
identities must therefore be considered within the framework ofrecognition ofthe
rights and freedoms ofthe individual person as well as within the context of his or

her relationships in a variety ofcommunities and organisations. Although no one
sphere should claim total loyalty of its members, in order to make possible the
recognition of these relationships cultures and identities themselves have to be
recognised and respected.

The communities in question need the framework of the state for survival.
Procedural institutional mechanisms, as advocated by liberals who defend thin
morality, will not be sufficient to counterbalance the inherent difference of com-
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munities and institutions of identity groups. A study into the possibilities of
respect for religious, cultural, linguistic and national identity will therefore not
only have to deal with questions of self-organisation in civil society and constitutional safeguards, but will have to consider possibilities of social cohesion within
the framework ofthe state as well.
Criticism to power sharing is that, in practice, the formation of a government of
national unity takes away from the voter the possibility to get rid of the current
government and elect an alternative one. The coalition of elites will - under varying comparative strengths - always return in government and may eventually
become corrupt, as the example ofItaly showed. Power sharing may be useful as a
transitional measure between instability and democratisation.75 What is needed is
a set ofmeasures, including participatory systems, a culture ofaccepting compromise and a peaceful settlement of disputes. But this has to be done without the
enforcement ofidentities from outside.
Therefore, a public moral orientation that is characterized as an expression of the
common good, deserves further study, on the basis that it includes diversity. This
public recognition ofdiversity, within the framework ofprotection ofequal rights
ofcitizens, can be part ofa common civic ideal. The different identities are means
through which persons are able to orientate themselves towards certain constitutive goods. They offer a space within which the search for significance can be
placed within the context of a broader vision of the common good.
Chapter 3 will deal with communities in the civil society and their capacity to represent a venue for religious, cultural and linguistic identity.

75 According to: Marina Ottoway, "Democratisation in Collapsed States". Zartman (ed.),
States, 248.
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3.

IDENTITY IN THE CIVIL SOCIETY
Since the fall of communism, there is a renewed interest in communities and
organisations in the sphere of civil society. Under the totalitarian systems of
Central and Eastern Europe (as well as in South Africa), in the civil society, human
dignity and responsibility was kept alive. Such communities have great relevance
for the development ofthe human person endowed with dignity and responsibility. They provide an answer to the phenomenon that values are generally no longer
accepted on the grounds that they come from higher authority. Values need to be
seen as growing up in communities and networks ofpeople.I Communities must
be able to develop their (cultural, religious and linguistic) identity in freedom and
without outside pressure.
This chapter deals with communities in the civil society and their capacity to represent a venue for religious, cultural and linguistic identity. Respect for religious,
cultural and linguistic identities, as well as respect for the autonomy ofcommunities representing identities, are seen in this study as an essential part of human
dignity. Experiences in the twentieth century in Central and Eastern Europe or in
Africa show how strongly such identities may affect people's lives. Apart from the
family, they provide ways through which a person may realise his or her personhood.

Central questions in this chapter are: What is the role ofcommunities in the civil
society in defending and promoting cultural, linguistic, religious or national identity? Which role should the government play? Are they autonomous, or are they
just instruments of government. Are communities and organisations in the civil
society in themselves adequate for defending their identity or is there a subsidiary
role for government? And if so, what does this role consist of?

3.1

What

is civil

society?

If human dignity is to be respected and advanced in a meaningful way, it will need
a society in which human freedom can be expressed within a broader framework
of common practices and institutions. For a great part these come about in communities that bring about social cohesion. The community is not to be placed
above the individual, but the group or community does support the individual person in strengthening his or her freedom. Civil society is about this whole complex
ofcommunities and organisations.

I
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What is generally meant today by the term "civil society" is the collection of
autonomous communities that result from private initiative, where people participate in pursuing social ideals and in defending certain interests. There is a whole
range of non-governmental organisations, such as trade unions, volunteer
groups, churches and religious organisations, neighbourhood support groups,
etc. The sphere of the civil society is distinct from that of the market, where production and consumption ofgoods and the profit motive are the main characteristic motivating forces. The market is but one aspect ofthe whole range ofhuman
activities. The civil society is also distinct from the sphere ofthe state and its public institutions, where the promotion ofthe common good and public justice is the
main motivating factor.
The importance ofthe civil society is stressed from a diverse range of sources. In
the eighteenth century, as Adam Smith developed the concept ofthe economy as a
whole ofmutually related actions ofproduction, exchange and consumption with
internal dynamics and autonomous laws, that is different from that of government, a similar awareness arose around the reality of society as a phenomenon
with its own reason for existence.2 Liberalism tended to put most emphasis on the
market. For the French philosopher Rousseau civil society and state needed to
coincide. For Hegel, the civil society was a separate sphere, but not self-sufficient;
economic processes and the civil society needed to be integrated in the higher
unity of the political system.3 In the view of Karl Marx, in the process of history,
both the state and the civil society were dependent on the organisation ofeconomic production and class relations.
In the first half of the nineteenth century, Alexis de Tocqueville defended the
importance ofa strong associational life in preventing the "tyranny of the majority".4 Intermediary bodies situated between state and individual would be the
best antidote to a mass society. Tocqueville: "If men are to remain civilised or to
become civilised, the art ofassociation must develop and improve among them at
the same speed as equality of conditions spreads."5 In such associations, people
experience self-government, responsibility, and accountability. In the western tradition, Charles Taylor argues, freedom was partially based on the development of
social forms in which the society as a whole could function outside the sphere of
-

-

the state. 6

As expressed in churches, trade unions, political parties, co-operations, civic associations, women's movements, etc., civil society ideally is an important agent of
social change and a generator of values, rooted in society and resulting in
autonomous sources of power besides the state institutions and the market. As

such, they can be the backbone of sustainable democratic development.
2
3
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Tocqueville says: "It is through political associations that Americans at every station, outlook, and age, day by day acquire a general taste for association and get
familiar with the way to use the same. Through them large numbers see, speak,
listen, and stimulate each other to carry all sorts of undertakings in common.
Then they carry these conceptions with them into the affairs of civil life and put
them to a thousand uses."7
To take another tradition, in the social teaching of the Roman Catholic Church,
civil society came to be seen as an important instrument in offsetting the negative
consequences of the free market. This was the purpose of the principle of subsidiarity, which was first articulated in the Encyclical Letter "Quadragesimo Anno; on
the Reconstruction Ofthe Social Order": "Just as it is gravely wrong to take from individuals what they can accomplish by their own initiative and industry and give it to the
community, so also it is an injustice and at the same time a grave evil and disturbance ofright order to assign to a greater and higher association what lesser and
subordinate organisations can do. For every social activity ought ofits very nature
to furnish help to the members ofthe body social, and never destroy and absorb
them."8
Later, in IggI, the lessons learnt from capitalism and too little government on the
one hand, and communism and too much government on the other hand, were
included in the Encyclical Letter "Centesimus Annus". There it says that the human
person needs "intermediate communities" that give life to "specific networks of
solidarity", which strengthen the social tissue and help prevent society from
becoming anonymous and impersonal. These communities differ from the sphere
ofthe state and the sphere ofthe market place. According to the Encyclical Letter,
the human person is more than a mere producer or consumer ofgoods and more
than an object ofstate administration.9
The concept ofcivil society gained a new political and moral relevance in the years
preceding democratic transition in many former dictatorships at the end of the
twentieth century. The idea was used by former dissidents in Central and Eastern
Europe as a strategy of opposition against the oppressive system consisting o f a
whole range of informal (i.e. not official) associations, groups, theatres, literature, civic organisations. In the words ofVaclav Havel, together these made up a
"parallel polis".I° It was seen and experienced as a school in pluralism, responsibility and democracy. It was an expression ofautonomy as against the oppressive
or inaccessible - state, as well as an expression of self-initiatives as against blueprint politics. On the other hand, in the absence of a civil society, people would
experience isolation, demonstrate antisocial behaviour and lack moral guidance.
These are considered as fertile ground for totalitarianism and a loss of autonomy II
-
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Civil society has been defined by Ernest Gellner as "... a set ofdiverse non-governmental institutions which is strong enough to counterbalance the state, and, while
not preventing the state from fulfilling its role ofkeeper ofthe peace and arbitrator between major interests, can nevertheless prevent it from dominating and isolating the rest of society". n Gellner adds that the concept ofcivil society refers to
a society in which non-political institutions are not dominated by political institutions and that they in turn do not dominate individuals.13 He differentiates
between politics, economy and civil society. I4
Communitarians attach great importance to the idea of the civil society as well.
Charles Taylor considers respecting civil society, autonomy and responsibility as a
deepened kind of democratic politics. In his view, the civil society is the complement to the political system. The civil society provides for a network ofembedded
public domains that will keep open its agenda and that in so doing offers a route
to political activity for many people who would never gain much influence through
established political parties. I5 Etzioni believes that "... the main social body is not
the state (or even the polity) and the main actors are not citizens, but the body is
the society (as a community ofcommunities) and the actors are members in it. 46
The communitarian perspective recognises both the dignity ofthe individual person and the social dimension ofhuman existence. The quality ofindividual freedom is dependent of the active upkeep op institutions of the civil society where
citizens not only learn about self-esteem, but about respect for others as well.I7
A minimal description of civil society would relate to all those free communities
and organisations that are not under state control. In a broader definition, civil
society would also be seen as a community of communities (in the definition of
Amitai Etzioni, see above) that is able to shape itself and co-ordinate its actions
through these free institutions and either is an alternative or a complement to government. The civil society is, therefore, distinct from the body politic, which is the
collection ofcitizens in their relation to the state institutions.
Civil society consists of various kinds of communities. According to Etzioni, a
community has two features: it is a network ofaffective relationships ofa group of
individuals. And, secondly, there is a degree of belonging to common values,
norms, meanings and a common identity, history, culture.I8 Some communities
may be small organised primordial groups, such as the family or kinship networks. Others are highly developed and the object oftheir activities is the work to
be done or to be aimed at, which depends on the determination ofhuman intelligence and will and is preceded by the activity of the reason of individuals.
Examples ofthese are business firms, trade unions, or lobby and interest groups.
Communities vary in range and intensity and differ in character, but they all, to
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varying degrees, serve as sources of solidarity and belonging. Communities and
organisations in the civil society may consist ofcollective arrangements that cannot be financed by individuals, such as in co-operative insurances, but also in
institutions that represent a certain culture in their joint actions and significations, such as in museums, newspapers, political parties, universities. They create
commonality. Ig There is an abundance ofproblems in the history of cultural, religious or linguistic autonomy and self-rule that were solved in the sphere of the
civil society.
A community may evolve into a more developed organisation. When there is a linguistic community, its interests may be defended by an organised language movement. Religious communities can be organised as churches. Cultural communities
may be organised in organisations varying from local cultural heritage foundations
to outright nationalistic movements. Organisations may be seen as communities of
people with the deliberate will to articulate the purpose of coming together and
with a formal structure, a clear representation on behalfofmembers and supporters and an articulation ofideals and interests.

Critics of the civil society warn against the possibility of powerful organisations
and the state combining as ruling elite in a corporatist entanglement. The leadership of civil society organisations would then distance itself from its members.
The result would be too much power for apparatuses of big institutions without
adequate democratic control.2° This risk is present in developing countries as well
as in highly developed welfare states. International organisations can have comparable effects. Ifthe international community considers non-governmental organisations (communities in the sphere ofthe civil society) as integral components of
certain preferred types of development processes, they could become instrumentalised by political incentives and pressures from outside.
For instance, non-governmental organisations in the field ofsocial care might be
put under pressure to take over the role ofthe government as a result ofimplementation of structural adjustment policies. «In this way, people and organisations
that have very little control or influence over the socio-economic and structural
constraints that cause and perpetuate poverty are expected to take responsibility
for alleviating these conditions."2I Such tendencies may be averted by constantly
paying attention to the chances for alternative spontaneous new movements to
rise, or by restoring contact between the organizational elite and their constituents.
Another type ofcriticism stems from those who attach greater importance to individual freedom of choice than to freedom that is embedded in participation,
autonomous communities and values. These imply bonds between the individual
and the community. In the view ofthese critics, intermediate organisations stand
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in the way ofthe freedom ofchoice ofindividuals, whose primary aim is said to be
self-realisation of a utilitarian kind. This criticism is mostly found among the
adherents ofprocedural ethics (see chapter 3).22 They would only agree with the
minimal definition ofcivil society (as described above).
For those who see freedom as closely related to community and values, the broader definition ofcivil society (see above) seems more adequate. This is in line with
support for substantive ethics and "thick" identity.23 The importance of the concept of civil society is that it shows that people do not express themselves completely through state institutions. In religion, education, language, and culture
they can take their own initiatives, organize themselves and in this way take up the
responsibilities for the well being ofthe members ofthe community in question.
Communities are more than the simple coming together of individual interests.
They are based on a shared sense of the good as well.

The existence of such communities and organisations is even of a wider significance. Francis Fukuyama wrote: "The character of civil society and its intermediate associations, rooted as it is in non-rational factors like culture, religion,
tradition, and other pre-modern sources, will be the key to success of modern
societies in a global economy."24 In the debate on social and economic development, culture has become a key issue, which shows the importance ofcivil society and identity.

3.2

Identity

and values in the

civil

society

People want ideals to live for. They find the realisation of these ideals not just in
politics and the market, but in the civil society as well. In communities and organisations, participation can be much more personal and closer to a person's interests, values, beliefs, language, cultural background, etc, than in the framework of
the state. Fukuyama argues that communities sharing "languages of good and
evil" are likely to be bound together by stronger glue than those based on selfinterest only.25

This is confirmed by experiences offormer dissidents, such as Vaclav Havel, under
totalitarian communist government. Civil society for them not only had the abovementioned dimension ofpolitical strategy. It was also seen as an attempt to live in
truth, in that it was meant as an alternative to the ideological state-monopoly,
which was said to be built on the "quicksand oflies".26 Under totalitarian government, publicly, everybody seemed to live in accordance with the official lie. There
were no corrective instruments that would test the lie itselfon its truthfulness. As
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an alternative, Havel saw civil society as an attempt to live in truth: to leave the system for what it was and to restore human dignity and integrity in the relationships
that would be upheld by the civil society: pluralistic, multi-coloured, autonomous
and an expression offreedom.27 In South Africa, similar experiences in the devel-

opment ofcivil society under the apartheid regime can be seen (see Part III).
As a dissident under totalitarian government, Vaclav Havel made a list of characteristics, which organisations and communities in the civil society need to have.
Among these characteristics he pointed at the rehabilitation of values such as
trust, openness, responsibility, solidarity, love, as contrary ofa system of power
and oppression. He further mentioned the importance ofa motivation, which is
grounded in the feeling that communities are meaningful and not based on the
exercise ofpower; the centrality ofhumaneness in small, open, dynamic communities, without control of other structures. Finally, he stressed openness towards
concrete challenges in the given circumstances instead ofbeing stuck in tradition
and habit and the presence ofan organisation, which is structured from the bottom upwards, according to the principle of self-rule.28
Thanks to the contribution ofthe former dissidents under totalitarian systems to
the concept ofcivil society, the element ofthe attempt to live in truth is added to
the debate on civil society. Civil society can be the place to experience "living in
truth". Etzioni confirmed this view, when he concluded that the moral voice needs
to be shaped and encouraged by membership of communities, in which people
were born, in which they were raised and in which as grown-ups they want to be
respectable members.29 Etzioni specifically points at social formations that play a
central role in internalising and consolidating the moral voice: the family, the
school, the community and the community of communities.3° Each represents a
further and broader phase in the transfer ofand confrontation ofmoral values.
In Etzioni's view, there ought to be a specific balance between the autonomy ofthe
community and the moral voice. In order to ensure this, in his view, whenever a
smaller level ofsocial formation fails to live according to the moral voice, the higher level may act as compensation. He argues that communities are more than just
intermediary structures between individual and state. They also serve as social
spaces and articulate the moral voice. This means that communities usually make
up sub-communities within overarching communities and strengthen common
views and convictions.3I This holds especially when these interrelationships
together make up a social fabric that prevents society from falling apart. The articulation ofthe moral voice or the attempt to live in truth is an interesting function
ofidentity; something which cannot take place without language, culture or religion.
There may be other functions attached to identity as well. Castells distinguishes
three types of identity: firstly legitimising identity; which rationalises the domi-
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nant relations ofpower in a society; secondly resistance identity; which is discovered or articulated in order to combat discrimination and backward position in
society; and, thirdly, project identity; when social actors build a new identity that
redefines their position in society with the aim of transforming society as a
whole.32 Castells sees how many new social movements are organized in reaction
to agents of the new world order: governments and companies. They derive their
identity from cultural characteristics and the desire to determine their own fate.
They use instruments ofglobal society, such as presence in the media and effective
use of modern communication technology. This way, many are able to gain support by attaching the identity they defend to the interest of society as a whole.33
For the purposes of this study it is important to note that identity may be seen as
something which is delivered over time and memory and into which a person is
born and raised without first making a deliberate choice. This holds for language,
culture, ethnicity, and nationality and - in certain respects - for religion.
Identity may develop a defensive character, but aspects of identity may also help the
emergence values, ofa frame of reference, which means that the existing circumstances are critically evaluated and which is forward looking. In the following paragraphs, these aspects ofidentity will be called "values". In the theological debate in
South Africa, this is seen as the prophetic tradition in Christianity. The teleological
tradition is future-oriented and puts the existing situation under the criticism of
Biblical values ofjustice and liberation. From this perspective, it is hoped that there
is meaning in history and that people's actions matter. 34 Values are seen as future
oriented and thus comply with Castells' definition ofproject identity.
With its potential defensive character, identity has a growing relevance in a time
when the need for communities and organisations in the field of identity may be
felt more strongly, because of globalisation and the opening up of countries and
societies. People seek safe anchors and stability in their immediate environment.
In Castells' view, they resist processes ofindividualisation and social isolation and
tend to come together in community organisations that over the years develop a
sense ofbelonging and a community oriented, cultural, identity. In order to make
this happen, social mobilisation is necessary: people's interests must be discovered and articulated.35
In this way, members of minority groups can found their own voluntary organisations, their main concern being the defence of the way of life oftheir members.
Others may seek to find a new place in society under protection of their identity
- coming from a situation in which they had been treated as second or third-rate
citizens. An example of this may be the increased awareness of indigenous peoples. Indigenous peoples are seen to be treasurers of basic attributes of
humankind and of nature conservation that ought not to disappear. From around
-

32 Castells, The Power OfIdentity, 8-9
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the world they have established contacts via the modern instrument of the
Internet, for the purposes ofmutual assistance, exchange of ideas and experiences
and oflegal protection mechanisms. They seek to defend a way oflife as a contribution to a better future.

of ethnic, cultural, religious or linguistic identities are
ofdefensive
aspects ofidentity. Such identities would stem from a feelexamples
resistance to unfair treatment on political, social, or ecoand
ing ofestrangement
grounds.
nomic
Resistance identity may be the strongest source of social change
society.
This can be in a positive, open, way.36 An example may be
in modern
peoples have founded their own non-governmental
indigenous
way
found in the
lobby
for
their interests within the United Nations instituthat
organisations
tions.37 But if organisations and communities ofnational groups feel they get no
access to public institutions, in reaction, they can also seek refuge in withdrawal
and isolation from the general society. Then, minority identity in civil society will
be reduced to a small sectarian club of true believers.38 Yet, a great variety of
minorities have been able to flourish in democratic and liberal states by defending
their identity in their families, neighbourhoods, churches, and associations within the broader framework ofa democratic state under the rule oflaw.39 And they
have thus become able to exert a positive influence on the body politic as a whole.
The activities of churches and other institutions o f faith have an outreach that is
not limited to their own institutions only. They have a broader dimension as well.
In the words of Etzioni they "nourish the affective attachment, they make much
more room for the moral voice than many other voluntary associations do".40 In
this, they not only have a role in serving the interests of their own members, but
indirectly they influence relations within broader society as well. Sometimes, they
may directly criticise or advise the institutions ofthe state.
The institutions ofeducation are playing an important role in the transfer ofidentie and values. The degree in which schools and other institutions of education
are grounded in the values and concerns of the community they are part of, is
important. Good education will not avoid dialogue or confrontation with the cultural environment of which it is part.4I Therefore, the atmosphere at school
should reflect the religious, cultural, and linguistic backgrounds ofthe community the school is part of. Depending on the way difference is accommodated in the
political dispensation, this may either be the community in terms of geographic
proximity or the community in the sense ofthe members ofa wider religious, cultural or linguistic community served by the school (see chapter 4).
Renewed expressions

36 Castells, The Power of Identity, 67.
ofIndigenous Rights:
37 Van Genugten and Perez-Bustillo, The Emerging International Architecture
the Interaction between Global, Regional, and National Dimensions, The International Journal on
Minority and Group Rights (2003, nr. II) 379-409
38 Walzer, On Toleration, 1.7
39 Walzer, On Toleration, 28.
40 Etzioni, The New Golden Rule, I88.
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Like schools, mass media seriously influence and are influenced by religion, language and culture. Access to the media is essential to the protection and development of minority identities. Radio and television are of importance to those
communities that live dispersed over large areas of land. Being present in the
media is a confirmation ofexistence in the public sphere and ofbeing integrated
in general society. According to Castells, the general trend in mass communication is the denationalisation and globalisation of information. In his view, independence, credibility and professionalism pay off.42 Simultaneously, there is an
enormous growth of local media, especially through community radio and cable
television. These media and the Internet are able to keep clear ofgovernment controt.43

This is in itself no guarantee that the media will reflect the values ofthe different
communities of people in a given country. Large commercial media conglomerates may even estrange people from the public domain if they dominate public
information. Such threats can only be offset by prudent state intervention. There
are interesting developments in the way the accentuation ofidentities is being supported by intensified international communication. Non-governmental organisations benefit from this. Indigenous peoples share experiences via the Internet.
This means that the state has lost its function as a filter through which international contacts can take place.44
The following paragraph will deal with the role ofthe state vis-A-vis the civil society. Here, it is relevant to note that the state may guarantee a free space and free
access to the public domain, but how this space is filled is Up to such communities and organisations. The content of the rights and freedoms attributed to the
defence ofcultural, religious or linguistic identity depends on how they are practised. Those concerned must be able and willing to articulate the meaning of these
rights in practice and to decide what is relevant for them in the realisation ofthese
rights. Government cannot make culture creative, useful and indispensable for
society. This has to be done by communities and organisations in society themselves. For instance, language is a living thing. The state can guarantee and promote the conditions under which language may be used, but the activities of
linguistic associations and fellowships, the flourishing ofliterature and lyrics, the
presence ofmedia in the popular language: these are indicators ofthe conditions
in which a language may find itself. These activities belong to the civil society.

3.3

The role of government

The state may guarantee all kinds ofrights and freedoms to individual persons and
groups with a specific cultural, religious or linguistic identity, but the need for

42 Castells, The Power of Identity, 257

43 Castells, The Power ofldentity, 258
44 See for instance: Castells, The Power OfIdentity, 304-396.

Identity in the civil society

83

claiming these rights and freedoms has to be felt and expressed in society. The
continued existence ofa cultural or a linguistic community depends first and foremost on the members ofthat community.45 Nevertheless, activities undertaken in
communities and organisations of the civil society have a public dimension. On
the one hand, the government has an interest in a flourishing civil society; on the
other hand, the civil society cannot function properly without good governance.
The following points may show that, for its part, good governance needs a well
functioning civil society. Private associations, operating as part ofthe civil society,
can contribute to social cohesion. When embedded in an orientation on common
values for the whole of the body politic, successful social action may strengthen
the identification ofthe group concerned and its members with the community as

a whole.
A good democracy needs a strong civil society even more. The culture ofparticipation and responsibility, which is supported by and fostered in a civil society, is of
importance to the state and its government. Furthermore, a strong and diverse
civil society means that citizens are taken up in a broad range ofdifferentiated loy
alties, which prevents people from putting everything into one type ofloyalty, e.g.
that oftheir national or ethnic group. The extend to which civil society communities and organisations support democratic development depends upon whether
they are internally accountable and democratic and open to grass roots empowerment. In this way the civil society is supportive ofa democratic way of life as well.
Finally, civil society organisations make up an intermediate layer ofcommitment,
where problems can be solved and solutions found without needing to involve
government interference or letting things to the forces ofthe market. Thus, good
governance is supported by the existence ofa strong civil society.
On the other hand, communities have an interest in the existence ofgood governance. They cannot function properly without there being some basic guarantees
by the state concerning human rights and freedoms, public order, infrastructure
and peaceful relations between different actors in the body politic. Nor will the
market operate properly without the state. "Tribalism" can be mitigated when the
general climate in society is safe. Then, people will be able to engage into more
complex relationships and enter into more affiliations than the nation or the ethnic group only.46 This is the opposite ofa situation ofinsecurity, when a tendency
may exist for people to seek security in primary identities.
Organisations ofnational minorities in the civil society may also have an interest
in approaching and lobbying the government for their interests and ideals. Their
immediate field ofoperation may be limited to the private sphere, but they may try
to gain public endorsement for their concerns. As far as communities represent-

45 Johan Degenaar, "Kultuur in 'n veranderende Suid-Afrika", Hans Ester en Arjan van Leuwensteijn
(ed.), Afrikaans in een veranderende conted; Taalkundige en letterkundige aspecten, ed. Suid-Afrikaanse
46
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ing national communities are concerned, this may range from the use of the
minority language in public education to the use ofthe minority language in road
Signs. In the words of Michael Walzer, the activities of groups representing
national minorities need to be reflected in the public sphere for the sake ofassembly, worship, argument, celebration, mutual aid, education, and so on.47
Finally, it has to be noted that without government involvement civil society organisations that defend weaker minority groups may be at a disadvantage. Those
groups that are discriminated against and suffer from a socially and economically
disadvantaged position particularly experience the greatest difficulties in starting
and continuing their own organisations. According to Michael Walzer, this could
lead to increased tensions, when disadvantaged minorities that are unable to
effectively organise themselves and voice their interests seek other outlets, such as
unrest and violence, for their anger.48
The above-mentioned arguments lead to the conclusion that it would be too easy
to make a sharp separation between identity and values and the state. In liberal
democracy, the religious orientation on moral values has come to be seen by many
as something for private individuals only. The principle of separation of church
and state, central to liberal democracy, has been interpreted this way. But the relation between identity-based organisations and the state is more complex. The specific roles and responsibilities ofeach should be distinguished carefully. But both
sides have an interest in each other's existence.
It would be wrong if the state, because of the public interests involved, were to
bring private initiatives under its own control. Charles Taylor pointed at the risk
that the spheres ofaction ofgovernment and society will get intertwined so closely that both government and societal networks will depend on and react to the
same audience, and that societal organisations will get integrated ever more
strongly in the executive preferences ofthe state in exchange for influence in the
public decision-making process.49 This is the classic trap ofcorporatism. In addition to this problem might be added that the leadership within societal organisations will listen less to their constituencies and members, whilst at the same time
looking at state institutions for subsidies, orders, or even the defence of their very
existence. Social organisations are embedded in the state public order and civil
law as encoded by state institutions. In this way they are integrated in the public
legal order. This ought not to make these organisations part ofthe state, however,
as they retain their autonomy and character. 50

On the other hand, stressing the relevance ofcivil society should not be interpreted as ifcivil society would narrow the focus of state administration and democracy. State and civil society are not mutually exclusive. It is necessary to be aware of
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appropriate competencies, founded on recognition ofthe fact that some activities
in the body politic are best undertaken by communities and organisations ofcitizens themselves, and others belong exclusively to the domain ofgovernment.
It would also be wrong, however, if a specific organization or community in the
civil society did not take account of the public consequences of its actions. Or if,
in reaction to above mentioned developments, social responsibilities were privatised in the field of the market only. It is the role of the state to guarantee that public interests are attended tO, but in many cases, this is best organized in such a way
that the actual implementation ofthese interests is left in the hands ofthe citizens
as organized in the civil society. This requires the state to guarantee equal opportunities for each group to participate according to their own identity, within the
general framework of the law. This could also be relevant to those sectors that are
ofimportance to the national identity: education, mass media, cultural organisations, churches, or religious institutions. But in so doing, organisations of civil
society do not become part ofthe state.
As was concluded above, it is important to distinguish between the role ofgovernment on the one hand, and that of identity communities and organisations in the
civil society which deal with identity and values on the other. The framework o fthe
state and the body politic is ofa different nature to what happens in communities
and organisations in society. In the framework ofthe state, a complex of values is
relevant, which differs from those values central to the economy or in the civil
society. As activities in the economy and society have public dimensions employof
economic
the
ment,
development,
opinion, language development,
exchange
pastoral care, to name but a few - the values around which such activities take
place will have relevance to public values as well.
It is equally important to distinguish between the type ofcohesion that is felt in the
framework ofthe state and the cohesion experienced in national or cultural communities, which may be organised in the civil society. Such distinctions are useful
in order to demarcate the range of action of the state and of communities and
organisations in society. National, cultural, religious or linguistic identity does not
equal identity within the framework of the state. Kymlicka defines the latter as
"patriotism", which he thinks is not the same as belonging to the same "national"
or cultural community.5I
Following this distinction, in this study it is proposed that the "national" or the
cultural identity is not a guiding principle for state-government (see also chapter
2). The "nation" or the cultural community is important. But it is not the only one.
The family, the church, the economy make up other spheres oflife with their own
reasons for existence. The state is not the puppet ofany of these groups, nor is it
the representation in politics ofone big national community with familial traits or
kinship ties. In the words of Ernest Gellner men and women may be members of
several associations and institutions, but these ought not to be able to make a total
claim on man. "Civil society is a cluster of institutions and associations strong

5I Kymlicka, Multicultural Citizenship, I3·
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enough to prevent tyranny, but which are, nonetheless, entered and left freely,
rather than imposed by birth or sustained by awesome ritual:52
The awareness of double or multiple differentiation of loyalties between state
and civil society, and between identity in the framework ofthe state and "national" or cultural identity - does seem to be relevant for countries where national
communities have mingled and where, as a result, there are physical limitations to
the formation ofautonomous regions or separate states. In this case it is important that "national" communities have state-wide representative organisations,
which promote the presence ofschools, media, the protection ofmonuments and
landscapes, etc. that fit into the character of the cultural community. Thus,
autonomous communities could on their own initiative promote the interests of
the different aspects ofthe "national" identity.
-

For its part (the body politic, as organised by) the state, has a special responsibility, which ought to be oriented towards creating the right conditions for the development ofits citizens and their communities and organisations according to their
interests and ideals. This includes the creation and maintenance ofconstitutional
safeguards for respecting rights and freedoms and equal treatment ofall citizens,
and, as a dependent variable, the autonomy of religious, cultural and linguistic
communities (see chapter 4). Autonomy is more than just freedom. According to
Etzioni, it implies self-expression, self-rule and the acceptance ofdiversity and its
manifestations.53 Within the context ofthe rule of law, societal organisations and
religious, cultural and linguistic communities need autonomy. The state should
respect this autonomy and should not enforce one particular religion, culture, language or ethnic characteristic.
Secondly, it is a specific responsibility, through active intervention, for public
institutions to create the conditions for citizens and their communities and organisations to make use ofthe rights, freedoms and autonomy they are entitled to.54
For the subject of this study, this also involves those conditions under which it is
possible for national communities and organisations to develop those characteristics that are typical for the identity they want to defend, such as religion, culture
and language. This requires ofthe state to guarantee and promote equal opportunities for each group to exist according to its own identity, within the general
framework of the law. This entails the upkeep of the legal order, the promotion of
social services, the existence ofa physical infrastructure in a country, or subsidies
and tax deductions that enable persons to participate in a variety ofcommunities
and organisations. This holds especially in those sectors that are of importance to
the national identity: education, mass media, cultural organisations, churches, or
religious institutions.
For those groups that suffer from discrimination on cultural grounds and socioeconomic poverty as well, special temporary measures may be taken to offset situ-
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ations ofhindrances to equal opportunity. An example ofthis is affirmative action,
which aims at establishing a more level playing field iii the general society for
those concerned. Here, the state may intervene temporarily and complement what
is already defended in the civil society.
Thirdly, the state is to make sure that citizens and their organisations respect each
other's spheres of responsibility and underline these by maintaining the legal
order and creating the infrastructure and social insurances. Activities of one
should not encroach on the sphere ofothers.55
Steering activities in the civil society can be seen as synonymous to what Etzioni
calls "normative pre-empting". Etzioni discusses the "framing" ofvalues, either
by a constitution, by overarching social values, or by long standing legal traditions. In his opinion, a set of universal laws or values supersedes others ofa more
limited sphere ofaction. In this sense, the values that are upheld in communities
-local laws, customs, and traditions - are affirmed within a higher order of legitimacy.56 Based on this assumption, he finds there are cases where the state must
intervene whenever human dignity is at stake, such as the protection of physical
integrity ofthe person, discrimination, exploitation of-employees, etc.57
There is much to be said in favour ofthis reasoning of Etzioni. However, the hierarchical order he is proposing leads to the assumption that the framework ofthe
state is ofa higher order than communities in the civil society. There are some diffculties with that. The love, mutual loyalty and shared destiny in the family can
never be replaced or superseded by relationships that are held in the framework of
the state. The same holds for the bonds that hold members ofa religious community together. The values upheld in communities are different from those upheld
in the framework of the state: different, but not of lesser worth.

The dignity of the human person is the central value that lays the ground for
autonomy and responsibility in the civil society, but is at the same time the founding principle for defining limitations to this autonomy and responsibility. This
should not necessarily mean that the organisations and communities in society are
to be considered as subordinate to the state in a hierarchical position (see chapter
5). In many cases, the civil society was the place where human dignity was better
defended than the state or the market. On the contrary, as is argued by Charles
Taylor, who says that freedom in the Western tradition was partially based on the
developments of social forms in which the society as a whole could function outside the sphere of influence of the state.58 Communities are more than just intermediary structures between the state and the individual.
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Conclusions

The politics of respect for civil society, autonomy and responsibility make up a
deepened kind of democratic politics. This leads to a political life in which freedom and self-rule can be developed and fostered under conditions ofequality.
A good democracy needs a vibrant civil society. The culture of participation and
responsibility, which is supported by and fostered in a civil society, is of importance to the state and its government. The extent to which civil society communities and organisations support democratic development depends upon whether
they are internally accountable and democratic and open to grass roots empowerment. In this way the civil society is supportive ofthe democratic way oflife in the
public sphere as well.
The principle of the dignity of the human person is the central value that lays the
ground for autonomy and responsibility in the civil society. At the same time it is
the founding principle for defining limitations to the civil society. It is also helpful
in raising the awareness ofthe fact that people do not belong to one organization
or community only. A strong and diverse civil society means that citizens have a
broad range of-differentiated loyalties, which prevents them from throwing their
lot into one type of loyalty, e.g. that of the national or ethnic group. The values
adhered to in some, affect the values adhered to in others. People transfer experiences from some over to others. This whole promotes the existence ofa social tissue ofties and networks that helps keep the body politic together.
Such politics starts from the basis of recognition that the "nation" or the cultural
community may be important, but that it is not the only consideration. The family, the church, the economy make up other spheres oflife with their own reasons
for existence. The state is not the puppet ofany of these groups, nor is it the representation in politics of one big national community with familial traits or kinship ties. Nation, culture and state should not, therefore, be treated as one and the
same.

The government should not take control over activities that would offer chances
for action by communities and organisations. Some functions may need to be
restored to society. Within the context ofthe rule oflaw, societal organisations and
religious, cultural and linguistic communities need autonomy. The state should
respect this autonomy and should not enforce one particular religion, culture, language or ethnic characteristic on the whole ofthe body politic.
Thirdly, this requires ofthe state to guarantee and promote equal opportunities for
each group to exist according to its own identity, within the general framework of
the law. This entails the upkeep ofthe legal order, the promotion ofsocial services, the existence of a physical infrastructure in a country, or subsidies and tax
deductions that enable persons to participate in a variety of communities and
organisations. For groups that suffer from discrimination on cultural grounds and
socio-economic poverty as well special measures may be taken to offset situations,
where equal opportunity is hindered.

4.

THE CONSTITUTIONAL PERSPECTIVE
The previous chapter dealt with the importance ofdefending and promoting cultural, religious and linguistic identity via communities and organisations in the
civil society. Itwas seen that these communities and organisations need the framework ofthe state in order to function properly. Government policies and decisions
directly and indirectly affect the needs and identities ofnational groups. Directly,
when policies in the field ofculture, religion and language are at stake; indirectly,
when minorities suffer the consequences ofbroader political and economic policies. When policies affect groups, they also affect the persons belonging to these

groups.

This chapter investigates the constitutional perspective of identity and pluralism;
with the way government and other public institutions deal with cultural, religious, linguistic and national pluralism; and thus, with the politics ofrecognition
(chapter 2). This relationship is generally defined in terms of human rights and
freedoms and o f constitutional safeguards. What is discussed in this chapter are
the rights that allow members ofcommunities defined by linguistic, cultural and
or religious characteristics to preserve and develop their identity. With these
rights, it is hoped to protect certain essential aspects ofhuman dignity. Respecting
identities is not a matter of blindly following the interests ofnational minorities,
but it is to be seen within the context ofbuilding a body politic in which the citizens are respected as responsible persons, who relate to their neighbours and to
the transcendent.
In order to survive as a political whole, a body politic needs a freely accepted common civic ideal, of which the protection o f internal pluralism is an essential element. Persons belonging to communities, which are defined by identity, and their
communities as such generally benefit from the security that "traditional" civil and
political rights and freedoms are protected. In the second place they are protected
by legal prohibition ofdiscrimination.
The questions dealt with in this chapter revolve around the two basic requirements
a state must meet, according to Hirsch Ballin: First, is the unalienable dignity of
each human being respected? Second, is the state helpful to the freedom and
ideals ofthe communities that live in it?I To be more specific: How can the government itselfmake room for pluralism by guaranteeing rights and freedoms on the
one hand and participation in government structures on the other? What may be
the limitations to minority rights? How do such rights relate to the right to national self-determination?
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An attempt to answer such questions from a liberal perspective was undertaken by
Will Kymlicka. The thesis in his work "Multicultural Citizenship; A Liberal Theory
ofMinority Rights" is that recognition ofgroup rights for minorities is consistent
with liberal theory. In short, his reasoning is as follows: The liberal value offreedom of choice is based on certain cultural assumptions. Culture cannot be
detached from liberal principles. Men and women need to be able to live their lives
in accordance with their views on what gives their life meaning. For this they obviously need certain guarantees, such as security and basic living conditions. But
what they also need is a cultural context that gives the options for a meaningful
choice, and that provides for the background for a whole range ofactivities in the
private and in the public sphere as well: culture, territory, language, institutions
and customs, mutual solidarity and a feeling oftogetherness.2
In Kymlicka's view, in order to be free, individuals not only need access to information, but they need access to their national culture as well. The freedom that liberals want in the first place, says Kymlicka, is not the freedom to step out ofone's
own language and history, but the freedom to move freely within one's own culture.3 For most people, the nation is the relevant community to experience freedom and exert their freedom of choice. Therefore, in liberal philosophy as
described by Kymlicka, nations or national cultures implicitly make up the basic
units of political theory.4 He argues that national minorities resist being integrated into the dominant culture and strive at protection oftheir own culture. Just as
"nation-states", which had come into being out ofnational cultures, were recognized as independent entities among other states, cultural groups within states
should be recognised by attributing group differentiated rights to them as national minorities at the sub-state level.5

4.1

Human rights and respect for identity

Before attention is paid to constitutional safeguards that are specifically designed
to protect the identity ofcommunities or minorities, it should be made clear that
persons sharing this identity are and ought to be protected by human rights in
general. This is the first step towards guaranteeing the dignity ofthe human person.

For the past hundred years, rights aimed at protection of identity have had
increased attention in international legal development. After the First World War,
minorities were protected in treaties pertaining to the specific situation in certain
designated countries in Central and Eastern Europe. These treaties did not have a
universal scope. The rise of fascism and National Socialism in the nineteen thirties and the outbreak ofthe Second World War brought an end to those arrangements. After the Second World War and under Stalinist dictatorship of Central
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European countries and the Soviet Union, there was no place for serious consideration of human rights in general, let alone rights protecting cultural, religious and
linguistic aspirations of minority groups.
At the same time, on a global level, the Organisation of the United Nations developed a human rights system based on universal rights and liberties and the prohibition of discrimination. This started with the Universal Declaration of Human
Rights of I948. Basic human rights protection was later put down in the
International Covenant on Civil and Political Rights (I967) and the International
Covenant on Economic, Social and Cultural Rights (I967)·
In the International Covenant of Civil and Political Rights and Freedoms (I967)
article 27 was dedicated to the rights of people belonging to national minorities.
The article is as follows: "In those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall not be denied the
right, in community with the other members oftheir group, to enjoy their own culture, to profess and practise their own religion, or to use their own language."6 In
I992 the United Nations Declaration on the IUghts of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities was adopted. This declaration was intended to be an interpretation of article 27. The Declaration is not
legally binding, but can be seen as a document with authority, which is derived
from the fact that it is a statement ofthe General Assembly ofthe United Nations.
a United Nations Sub-Commission on Prevention of Discrimination and
Protection ofMinorities was installed as a sub-commission ofthe United Nations
Commission on Human Rights. In Iggg it came to be called Sub-Commission on
the Promotion and Protection ofHuman Rights. One ofits main tasks is to undertake studies and to make recommendations concerning the prevention ofdiscrimination relating to human rights and fundamental freedoms and the protection of
racial, national, religious and linguistic minorities. In 1995 the United Nations
started the Decade ofIndigenous Peoples.
The ILO Convention no. I69 of I989 defined indigenous peoples as (a) "tribal peoples in independent countries whose social, cultural and economic conditions distinguish them from other sections ofthe national community, and whose status is
regulated wholly or partially by their own customs or traditions or by special laws
or regulations; and (b) "peoples in independent countries who are regarded as
indigenous on account oftheir descent from the populations which inhabited the
country, or a geographical region to which the country belongs, at the time ofconquest or colonisation or the establishment of present state boundaries and who,
irrespective of their legal status, retain some or all of their own social, economic,
cultural and political institutions."7
National minorities were defined by M. Desch6nes before the UN SubCommission on the Prevention ofDiscrimination and Protection ofMinorities in
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I985:"A group of citizens of a state, constituting a numerical minority and in a

non-dominant position in that state, endowed with ethnic, religious or linguistic
characteristics which differ from those ofthe majority ofthe population, having a
sense of solidarity with one another, motivated, if only implicitly, by a collective
will to survive and whose aim it is to achieve equality with the majority in fact and
in law."8 Rights for minorities are still debated. There is no internationally agreed
definition of national minority, although there is a degree of consensus on the
essential elements ofsuch a definition. According to Kristin Henrard, the problem
is that the broader the extent ofthe rights granted to minorities, the narrower the
definition of minorities used by governments will be.9 In this way, many governments expect, the chances that a certain government will be called upon are diminished. The discussion on minority rights will be treated below.
Here, it needs to be said that human rights in general are intended as unalienable,
universal and indispensable standards aiming to guarantee the dignity of the
human person. They hold true independently of the political system, the country
or the social group a person belongs to. They are not granted benevolently by the
government to its subjects, but they are derived from human dignity itself. They
intend to show that the person is not the servant of the state, but that the state is
the servant ofthe person. Both civil and political rights and economic, social and
cultural rights are necessary in this regard as a minimum package that makes pos-

sible a life ofdignity.
Human rights are standards that precede the powers of the state. They not only
prevent totalitarianism, but act as guarantee against arbitrary rule of democratic
state power as well. This means that no majority is free to limit others in enjoying
their rights and freedoms, when the latter remain within the general framework of
the rule oflaw. Human rights indicate areas from which the state has to hold back,
such as when dealingwith freedom ofopinion, freedom ofassociation or freedom
of religion, or non-discrimination by public institutions, where immediate application may be demanded. There, they lead to constitutional safeguards, such as a
Bill of Rights that restrict overextension ofstate power.
Human rights also need to be translated into positive law and call for social and
political change, to improve on and correct existing conditions and enable people
to enjoy a life in dignity and responsibility. Therefore, human rights imply active
state policies as well. In this sense, they call for an active role on the part ofthe state
in the field of protection against poverty, underdevelopment or in the field of the
maintenance of peace and security. Therefore, full respect for human rights does
not come automatically, but has to be politically willed and implemented in policy.
Wherever active state intervention is needed, the implementation of human rights
takes more time than where human rights require the state to limit its outreach.

8 Cited in: Marianne van den Bosch. Marianne and Willem van Genugten, International Legal
Protection of migrant workers, national minorities and indigenous people; comparing underlying
9

concepts, The International Journal on Minority and Group Rights (2002 nr. 9) I95-233·
Kristin Henrard, Devising an Adequate System qf Minority Protection; Individual Human Rights, Minority
Rights and the Right ofself-determination (The Hague l Boston

1

London 2000) 23
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Finally, human rights have horizontal implications in the sense that they aim to
influence relationships between citizens and communities in such a way that
human dignity is respected. Apart from elementary rights such as the right to life,
the protection ofphysical integrity and security and the prohibition oftorture, certain categories ofrights are specifically relevant to national minorities and identity: (I) the prohibition ofdiscrimination, (2) civil and political rights and freedoms,
and (3) group rights.

4.1.1 Equality and the prohibition ofdiscrimination
On numerous occasions, the General Assembly of the United Nations has condemned the "evil policy" ofapartheid as "a crime against the conscience and dignity of mankind and, like nazism, is contrary to the principles of the Charter ...„10
Ofprime importance to the position ofpersons belonging to cultural, religious, or
linguistic minorities as well as racial, ethnic, gender and other differences, is the
certainty that they will be treated equally when compared to those who do not
belong to a minority in equal circumstances. There is a limited view ofthe principle ofequality, which guarantees formal equality before the law. For this reason,
the prohibition ofdiscrimination figures prominently in constitutional provisions

regarding minorities.
Equality, however, may also be seen as more than equal treatment. To many the
principle ofequality entails that it is ensured that "difference does not lead to disadvantage".Il Equal justice is justice that is not blind to difference and identity.
The broadened version of the principle of equality adds to the idea that differentiated treatment ofpersons belonging to certain minorities, may be necessary with
an eye to reaching an outcome of substantial equality. Kristin Henrard contends
that the limited interpretation ofthe prohibition ofdiscrimination does not guarantee achieving substantial equality. She finds that a broader view of substantial
equality is needed, which includes active state intervention and positive action in
order to help protect and develop an identity ofa minority.12 This may imply, for
instance, affirmative action, which includes the attribution ofgroup rights to persons belonging to a minority as an instrument in reaching substantial equality.r3
Such measures are to bring a minority in a substantially equal position compared
to the majority in fields such as education or language. Therefore, it is not necessary that all groups have exactly the same rights. In a country where there are linguistic minorities and indigenous people, such as in South Africa, the result may
be what is called "asymmetrical federalism':4

Io General Assembly Resolution 2627 00(V) of 27 October 1970, Declaration on the Occasion of the 25 th
Anniversanj Ofthe United Nations.

Christina Murray, "Respondent: Constitutionalising equalityand diversity for the nation", Maharaj
(ed.) Unity and Diversity, 284.
Il Henrard, Devising an Adequate System of Minority Protection, I42
I3 Henrard, Devising an Adequate System OfMinority Protection, 59·
14 Charles Taylor, cited in: Walzer, On Toleration, 46
II
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4.1.2 Civil and political rights and freedoms
"
Respect for traditional" civil and political rights and freedoms protect persons
belonging to national minorities as well as other people living in a given society.
The freedom ofpeaceful assembly and association and the freedom ofopinion and
expression not only benefit individuals, but are protective of people acting and
expressing themselves in community with others, including members ofnational
minorities. Persons belonging to a minority especially need the protection oftraditional human rights and freedoms because of their non-dominant position in
society and because ofthe fact that they are a minority in the political sense as well,
needing certainties in view ofa dominant political majority. I5
In article 27 ofthe International Covenant on Civil and Political Rights "persons
belonging to [...] minorities" are mentioned. It is still questioned whether the
bearers of these rights are individuals only. 16 There is an intense debate on the
question whether respect for civil and political rights and freedoms to individuals
in themselves provide for adequate protection for cultural, religious, linguistic,
and national identity. This is dealt with in the following section.

4.1.3 Group rights
The question whether human rights are accorded to individual persons only or to
a community as well is strongly debated. For some, a community needs rights and
freedoms as a collectivity. For others group rights are protected, ifthere is a juristic personality, which is appointed to speak and act on behalf of the community.
And there is an approach that claims that on the one hand policies may be developed and statements made, which relate to a certain group, but that legal claims
can only be made by individual persons. What is recognised in international law as
a collective right is the right ofself-determination (see chapter 4.3)· Where indigenous peoples are concerned, international legal documents accord collective
rights to indigenous peoples. I7 Governments, however, have not been prepared
yet to give these documents a legally binding status (see chapter I.2.3).
The following section will concentrate on the debate on rights for individuals,
rights for groups and individual rights enjoyed in community. As was explained in
Part I, this study does not deal with the position ofimmigrants. There is a fundamental difference between persons belonging to national minorities and immigrants. The first have lived for generations on the territory where the state was
formed. The latter have deliberately chosen to live in a specific country, together
with all the characteristics that bind its body politic.
of Minority Protection, 57·

I5

Henrard, Devising

I6

Henrard, Devising an Adequate System Of Minority Protection, I72

I7

an Adequate System

For instance: Article 3, Draft Declaration ofthe Rights of Indigenous Peoples: "Indigenous peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.", and Article 8 ofthe
same Declaration: "Indigenous peoples have the collective and individual right to maintain and
develop their distinct identities and characteristics ..."
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This study is based on the assumption that people live in relation with others. A
person needs others in order to be truly free. As was mentioned above, according
to Charles Taylor, part ofa person's individual identity stems from the way he or
she takes up, weighs and values his or her own cultural inheritance and that ofthe
people he or she is in touch with. For this reason public recognition of identity
should allow for room for citizens to express themselves publicly in those aspects
ofidentity that they share with others. This not only means the protection of individual rights and freedoms, but includes the recognition and protection of the
needs ofindividuals as members ofa specific cultural community as well. I 8
Traditional individual human rights and freedoms do not deal with the language
spoken in public institutions or schools, or with the degree of decentralization of
government policy. In a multinational state, the dominant nation/cultural group
may be privileged thanks to the language spoken at schools, in courts oflaw, or in
other public institutions, or in the division ofpower between central and local governments. The future chances ofa minority culture can be undermined by political and economic decisions of the majority, while keeping in line with human
rights and freedoms interpreted as individual rights only. But ifsomeone belongs
to a group of people, who cannot determine their political fate, a part of their
human dignity is violated. Therefore, more is needed to strengthen individual civil
and political rights and freedoms.
The freedom of association is an example of a fundamental right, which only
makes sense when more than one person is involved. Rights relating to voluntary
association, religious worship, cultural expression or communal self-government
are, in the view of Michael Walzer, usually practised in common. And, furthermore, dissidence is much more sensitive and relevant ifvoiced by a group than by
an individual.Ig The freedom of speech will become more sensitive, for instance,
when an opinion is expressed in the form ofan editorial ofa major newspaper. It
may be an individual voice, but it assumes public relevance because it is printed on
the pages ofa newspaper and the community it represents. Reversibly, individual
persons may exercise group rights, for instance when a person uses a minority
language in a court oflaw.
Will Kymlicka is a proponent of the recognition ofgroup or collective rights. He
defends the view that it is not just individuals who need to benefit from the guarantee of human rights, but groups as well, for instance regarding measures to
combat discrimination. He supports the above mentioned argument. To this he
adds that some individual rights can only be practised by groups, such as the right
to freedom ofassociation, and some rights are specifically connected to membership ofcertain groups, such as the rights ofmembers oflinguistic communities.
Some rights need the intervention of the collective in order to be implemented,
such as economic and social rights. Kymlicka concludes, that it is increasingly
accepted that some forms ofcultural difference can only be accommodated by special measures above and beyond the common rights of citizenship.20

IB Gutman, "Introduction", Gutman (ed.) Multiculturalism, 7-8.
I9 Walzer, On Toleration, g

20 Kymlicka, Multicultural citizenship, 26.
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Strong objections against allocating human rights to groupS have been made by
Jack Donelly. In his view, human rights are individual rights only, be they civil and
political rights and freedoms or economic, social and cultural rights. Groups
ought never to be bearers ofrights, as this would curb the rights ofthe individual
members ofthese groups. Donelly argues that human rights are explicitly intended to protect the individual as part of a greater community.2I Human rights are
based upon respect for the individual and intend to give priority to the individual
above the society as a whole and above social groups. If, in the view ofDonelly, this
were to lead to subversion ofthe character ofthe group, this would be acceptable
and desirable.22 According to Donelly, even the right of self-determination is
dependent on respect for individual human rights. Ifthese are respected, the right
of self-determination will be fulfilled as well. In his view, the right ofself-determination is a collective expression ofalready established individual rights.23
In Donelly's view, cultural identity cannot be seen as a kind of service delivery by
the government. Cultural identity must come from the people themselves.
Wherever it emerges, it must be protected from the state but not by any group right
to cultural identity. Cultural identity is already adequately protected by individual
human rights.24 Jurgen Habermas follows a similar reasoning: group rights overstrain the framework that was geared to individual juristic persons, he argues. In
a democratic constitutional state, group rights are unnecessary and ethically questionable, because the protection of customs and usages and traditions in which
identities are formed is meant to serve the members. It is not meant to protect certain cultural species through public and administrative means thereby fixing
them. The constitutional state can make the continued existence of cultures possible, but cannot guarantee it. Furthermore, the constitutional state should allow
citizens the freedom to distance them from that culture or to criticize it. 25
According to Donelly, even indigenous peoples are served best by concentrating
on the abidance ofindividual human rights and freedoms. According to him, the
main threat to indigenous cultures does not come from the treatment of human
rights as individual rights, but from the modern state and the economic system.
This he explains as follows: Human rights not only offer the best hope for the protection of indigenous peoples, as they protect their position as individuals against
the state, but even allow them to choose for themselves to see themselves not as
individuals but as members ofa traditional community. And this is how they see
themselves: as members ofa group with a determined social role.26 Finally, critics
like Donelly who defend the primacy of individual rights, add the argument that
the problem is not that there are too few human rights, butthat the existing- individual - human rights are still inadequately respected. The addition of further cat-

Donelly, Human Rights, 43-44
Donelly, Human Rights, 50.
23 Donelly, Human Rights, 46.
24 Donelly, Human Rights, 58.
(ed.)
25 Habermas, "Struggles for Recognition in the Democratic Constitutional State", Gutman
Multiculturalism, I30-IBI
26 Donelly, Human Rights, 52-53
2I
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egories of human rights will lead to proliferation of human rights and more misunderstanding. 27
Donelly does not deny the importance of cultural identity. Nor does Habermas,
who is also critical ofrecognition ofgroup rights. Habermas favours a politics of
recognition, which protects the integrity ofthe individual in the context in which
his or her identity is shaped. Persons will only be able to enjoy individual freedom,
he argues, if the legal system has taken account of social circumstances or cultural differences.28 But he goes on to say that public recognition ofspecific features
of cultural groups as if they were endangered species willlead to robbing them of
their vitality. He adds that they will withhold individual persons from changing or
rejecting inherited cultural identities. According to him, guaranteeing rights
regarding the freedom ofassociation and non-discrimination ofindividuals ought
to suffice. Group rights entrench and freeze the differences in society.29

In reaction to this argument, Kymlicka argues that special rights accorded to
groups can compensate for inequalities that put a minority at a disadvantage visA-vis the majority. 30 Kristin Henrard concurs and says that neglecting the rights of
minority groups would increase the risk of discrimination. 3I In the South African
context, group rights are often perceived as little disguised attempts to defend the
powers and privileges ofone group over the other.32 In the view of Kymlicka, the
interpretation of using group rights as compensatory measures for inequalities
would make group rights fundamentally different from the debate on veto rights
for privileged groups, such as whites in South Africa, who are in a minority position.33
The International Convention on the Elimination ofall Forms ofDiscrimination
provides that positive action to the benefit ofcertain racial or ethnic groups is not
considered as discrimination on condition that it does not lead to separate rights
for different groups and that they are withdrawn when the purposes for which
measures have been installed are achieved.34 Henrard considers this as a step in

27

Donelly, Human Rights, 59

28 Habermas, "Struggles for Recognition in the Democratic Constitutional State", Multiculturalism,
II3.

29 "Preface", Multiculturalism, X.
30 Kymlicka, Multicultural Citizenship, I09-IIO.
3I

Henrard, Devising an Adequate System of Minority Protection, I3 ·

in South Africa,
Kristina A. Bentley, Whose Right is it Anyway? Equality, Culture and Conflict Of Rights
Human Sciences Research Council (ed.) (Cape Town 2003) 2
33 Kymlicka, Multicultural Citizenship, IIo.
securing adequate
34 Article I(4) is as follows: "Special measures taken for the sole purpose of
advancement of certain racial or ethnic groups or individuals requiring such protection as may be
equal enjoyment or exercise of human
necessary in order to ensure such groups or individuals
rights and fundamental freedoms shall not be deemed racial discrimination, provided, however,
that such measures do not, as a consequence, lead to the maintenance ofseparate rights for different racial groups and that they shall not be continued after the objectives for which they were taken
have been achieved." International Convention on the Elimination Of All Forms Of Racial Discrimination,
Adopted by General Assembly Resolution 2I06 (XX) of zi December I965·
32
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the direction ofgroup rights.35 According to her, the purpose ofgranting rights to
minorities is to achieve substantial equality.36 This purpose justifies a differentiated treatment for people in different circumstances. Special rights ought not to
serve privileges that would benefit one group at the expense of the other.
When dealing with the rights of minorities, most governments will only allow for
protection of rights of individuals instead ofprotection of collective rights. Still,
some fundamental rights in the Universal Declaration of Human Rights have a
clear group dimension, such as family rights, in which in Article 16(3) the family
as such is defined as entitled to protection by society and the State.37 Or, for
instance, the right offreedom ofreligion, which includes the freedom to manifest
one's religion or belief in teaching, practice, worship and observance, "either
alone or in community with others and in public or private:38 A comparable
example can be seen in Article 27 of the International Covenant on Civil and
Political Rights (I967), where rights are granted to persons, but with the possibility to exercise these rights "in community with other members of their group".
According to Bosch and Van Genugten such examples show that there is in fact a
category of "the right to collectively make use of individual human rights", or "in
community rights". They are convinced that governments will have to accept that
group rights are not incompatible with the intellectual history ofhuman rights.39

In this study, "group" rights are seen as rights that (legal representatives of) a
community of persons may legitimately claim against the state. For this, a group
needs to have grown from an undeveloped community to a community with
organisation, representation and internal accountability. As such, when acting in
the public sphere, they get juristic personality as a function ofthe rights and interests ofthe members ofthe organisation involved. The right to freedom ofassociation, for instance, is not just the right to join or leave an association, but also to
found one and to act on behalf of one. The right to freedom of association is,
therefore, enjoyed by the association in question as a juristic personality. This way,
businesses, broadcasters, schools, churches, political parties, or minority organisations, may invoke fundamental rights and freedoms as juristic persons.40
This does not imply that group rights take precedence over individual rights.
Supporting the well-being of the group in the end is a means of contributing to
supporting the dignity ofthe persons in question, ofwhich their identity is an inte-

35 Henrard, Devising an Adequate System of Minority Protection, I49·
36 Henrard, Devising an Adequate System of Minority Protection, 3I9
37 Article I6(3) reads as follows: "The family is the natural and fundamental group unit ofsociety and
is entitled to protection by society and the State." Universal Declaration OfHuman Rights, Adopted and
proclaimed by General Assembly resolution zI7 A (III) of Io
December I948.

38 Article I8, Universal Declaration OfHuman Rights, Adopted and proclaimed by General Assembly resOlution 277 A (III) of Io December I948.
39 Marianne van den Bosch and Willem van Genugten, International Legal Protection of migrant
workers, national minorities and indigenous people; comparing underlying concepts, The
International Journal on Minority and Group Rights (2002 nr. g) I95-233·
40 Alis Koekkoek, 'Pluralisme en grondrechten van sociale organisaties', H.R.B.M. Kummeling en
S.C. van Bilsterveld (eds.), Grondrechten en zelfreguiering
(Deventer 1997) 58-62.
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gral part. Group rights are useful and necessary for strengthening the effectiveness
ofindividual human rights.41 Ofthis, Kymlicka is well aware. Rights can only be
allocated to minorities insofar as they are consistent with respect for the freedom
and the autonomy ofthe individual, he argues.42 Equal rights should be granted to
each citizen. The group ought not to be placed above the individual and group
rights cannot run contrary to individual rights. According to Kymlicka there ought
to be no hierarchy ofcollective over individual rights or vice versa in the assessment
of group-differentiated rights. From the liberal starting point of Kymlicka there
can be no internal restriction to individual rights, and, secondly there can be no
rights for national minorities, which allow one group to oppress another.43
Another limitation to recognition ofgroup rights is found in the question whether
a democratic constitutional state should respect those identities that are hostile to
other identities, for instance in an attitude of ethnic superiority?44 In addressing
this question it should be noted that both individual rights and freedoms and
respect for identity find their roots in respecting the dignity ofthe human person.
The one cannot and should not be used against the other. Kymlicka points at the
analogy with the liberal principle of separation ofchurch and state. The origin of
this principle lies in respect for individual freedom ofconscience. Religious autonomy is no license for religious organisations to restrict the freedom ofits members.
In dealing with the rights ofjuristic personalities, Koekkoek adds that the freedom
ofjuristic personalities lies in conformity with the demands ofthe democratic rule
oflaw and the constitution and must be open to control by a court oflaw.45
Therefore, according to Kymlicka, respect for individual and group rights restricts
the power ofilliberal states to curtail the freedom ofworship ofgroups, but it also
limits the power ofilliberal groups and national minorities to restrict the rights of
their members ("internal restrictions").46 As a matter of fact, the same thing is
happening in international society. Despite the fact that national independence is
considered by many as the ultimate form of self-government, even the rulers of
sovereign states risk international persecution or foreign intervention, if they
commit crimes against humanity. Gross and systematic violation of human rights
are sometimes interpreted by the Security Council ofthe United Nations as a threat
to international peace and security, although this does not automatically lead to
diplomatic, economic, or even military intervention.

The aim of interference with the internal affairs of national minorities - and the
same applies to indigenous peoples should not be to do away with a specific culture or nation, but in the words ofKymlicka, to liberalise it.47 In other words: to
-

4I Henrard, Devising an adequate System Of Minority Protection. 237-139·
42 Kymlicka, Multicultural Citizenship, 75·
43 Kymlicka, Multicultural Citizenship, 152-I53·
44 Gutman, "Introduction", Gutman (ed.), Multiculturalism, 5
organisaties", Kummeling en Van
45 Alis Koekkoek, "Pluralisme en grondrechten van sociale
Bijsterveld (eds.), Grondrechten en zelfregulering, 68.

46 Kymlicka, Multicultural Citizenship, 157-I58.
47 Kymlicka, Multicultural Citizenship, 94
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make a specific culture comply with the general constitutional character of the
body politic. As Michael Walzer sees it, this way, a double approach to tolerance
comes about. Firstly, there is recognition ofindividual rights and the freedom of
choice of the individual person, and secondly, there is recognition of the group
with a certain degree of self-rule. These two approaches may sometimes complement each other; sometimes there will be tensions between the two. This Walzer
expects to be a lasting feature ofthe modern era.48

One official language?
Does the body politic, in order to prevent fragmentation, need one public language? In a country such as South Africa, where there are no fewer than eleven
official languages, practical problems with translations and interpreters exist. The
South African Constitution has laid down the basis for the consideration ofeleven
different languages as equal and simultaneously adopted the approach ofgiving
preferential treatment ofspeakers ofpreviously disadvantaged languages.
The advantage of having a common language for the body politic is that it facilitates public dialogue. Most societies have a standard language. Speaking for his
own country, the United States ofAmerica, Etzioni says: «The notion ofa community ofcommunities in general, and that oflayered communities in particular, suggests that command of English should be promoted as the language of the
community ofcommunities, while other languages should be learned for several
reasons, including maintaining the subcultures and the constituting communities."49 Kristin Henrard adds that languages are all worth protecting, but that does
not mean that they are suitable as instruments of inter-group communication or
communication in the economy.5° She adds more practical considerations, such
as demographic relevance, territorial concentration of language groups, human
and financial resources ofthe state, and related social, cultural and religious considerations, redress ofpast injustices and proportionality in language policies. 5 I
It is important to note that there is a fundamental difference between an immigrant society, such as the United States, and a country where minority languages
are spoken by indigenous communities. In an immigrant society, it is important
that newcomers, who have deliberately chosen to come to that particular country,
learn to participate effectively in its body politic. But this does not necessarily hold
for a country where the existing languages are indigenous. As was indicated
before, this study deals with minorities that have lived in a given political territory
before the state was founded.

It may be helpful to take a look at a comparable question and the way it was dealt
with in the past. The question whether the body politic needs one religion in order
48 Walzer, On Toleration, 84-87.
49 Etzioni, The New Golden Rule, 2II.
50 Henrard, Devising an adequate System of Minority Protection, 2 32.
SI Henrard, Devising an adequate System OfMinority Protection, 248-249
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to be cohesive, was answered by the distinction between responsibilities ofchurch
and state. It turned out that cohesion ofthe body politic was not threatened by religious pluralism. Furthermore, it had a liberating effect on the church, which was
able to develop without taking political concerns into its considerations. A similar
approach towards national or ethnic identity may be considered. The state and its
institutions do not need to identify with one specific national or ethnic culture. It
has to follow its own specific responsibility, which is not the same as the interests

ofthe dominant national or ethnic community.
Although it is surely highly practical ifwithin the body politic one language is spoken, a comparable approach would be relevant when dealing with language.
Benedict Anderson noted: "In a world in which the national state is the overwhelming norm, [...] nations [his definition, ThB] can now be imagined without
linguistic commonality."52 Thanks to modern communication technology, this
imagined community can be communicated in several languages. Secondly,
according to Anderson, modern "nationalism" has at its disposal a whole range of
models and examples of almost two centuries in which the idea of national unity
has become self-evident for political awareness. Many other instruments have
been developed for "nation"-building, such as education, elections and political
parties, or cultural celebrations. A country such as Switzerland is a living proofof
the viability ofa multilingual state.53
Therefore, respect for linguistic pluralism does not necessarily have to stand in the
way of social cohesion. The latter may even be promoted, when speakers of all
indigenous languages get access to and are addressed in their own tongue, when
participating in public affairs. This way, they feel accepted as members ofthe body
politic with their linguistic identity. Finally, more important than a uniform official language is what is actually meant by the words and concepts, which are
expressed in the different languages. The process of "nation"-building (see chapter 5) will need to focus on what is contained in the words ofthe language(s) ofa
country.

4.2

Group rights categories

In the debate on how to deal with cultural, religious, or linguistic pluralism, it is
relevant to distinguish between national minorities, whose members lived in a territory before the modern state structure was formed, and, on the other hand,
immigrants, who chose to emigrate to and find a new destination in another country. The former usually resist being forced to take over the identity ofthe majority.
In case of the latter, the understanding of the official language, or one of the official languages, of their new state is one of the crucial steps towards integration in
their new state ofchoice.

52 Anderson, Imagined Communities, 135·
53 Anderson, Imagined Communities, I35-I37·
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Kymlicka distinguishes three categories ofgroup rights: self-government rights,
poly-ethnic rights and special representative rights. Self-government rights are
meant to prevent national minorities and indigenous peoples being structurally
overruled by the majority in areas that are central to their culture. Self-government
rights are relevant to a "multinational" state, where citizens belong to different
nations and where this fact is an important aspect of identity and political life.
Poly-ethnic rights regard immigrants who need to integrate into their new state of
choice. Poly-ethnic rights aim at the integration ofdisadvantaged groups in public institutions by adapting legislation that unjustly discriminates against minorities. Special representative rights are meant to enable minorities and indigenous
peoples to get themselves heard in legislative bodies. This category of rights is
meant to ensure that every citizen can take part in the conduct ofpublic affairs.

4.2.1 Self-government rights
Self-government rights aim to protect the rights ofnational minorities and indigenous peoples that have lived on a territory for a long period oftime, at least before
the modern state was formed. The purpose ofself-government rights is to prevent
these groups from being structurally overruled by the majority in those areas that
are of central interest to the preservation of the identity of the minority group in
question. As was mentioned above, this is done not as a way ofcontinuing a privileged position in society but as an instrument to bring about substantial equality
for a minority with the rest of the population.
In the theory ofKymlicka, self-government rights mainly consist ofpolitical autonomy through territorial jurisdiction.54 This means that public tasks are implemented by public institutions in certain specified territories. The territories are those,
where groups, who are a minority in the general body politic, have a majority position. This may be the purpose ofa kind offederalism, through which special powers are assigned to areas where a particular national minority makes up the majority
ofthe population. Such territories become regions with extended powers.
These powers rnay relate to those characteristics, which are essential to the identity ofthe national minority, such as for instance language rights (road signs in the
vernacular), cultural policies, education, local radio and television. Of course
regional authorities should be democratically elected and controlled.
Decentralisation is only useful, if it accommodates the need for self-government
ofnational minorities in the sense that it puts national minorities on a more equal
footing with the dominant national group. This also holds for indigenous peoples. An example of self-government rights are the special powers that exist in
reservations for Native Americans in the field ofcare, education, family law, jurisdiction and the control over resources.55

54 Kymlicka, Multicultural Citizenship, 27.
55 Kymlicka, Multicultural Citizenship, 30.
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region ofSpain with extended powers. In the eyes

an interesting example, because as a nation without a state, the Catalan nationalist movement sees its identity mainly in terms of

of Castells, Catalonia provides

language and culture and not of ethnicity or religion. In the view of the Catalan
nationalist movement, everybody who speaks the language and who wants to be a
Catalan is welcome as a Catalan. This is interesting, because non-Catalans in
Catalonia are given the opportunity to learn Catalan and thereby have the chance
to participate in the Catalan community as equal members.56
It is also interesting to look at Belgium, which must find ways to accommodate the
existence of three official languages, Dutch, French and German, and three different indigenous national groups, Flemish, Walloon and German, in one country.
Belgium has a federal state structure, with elements of both regional autonomy
and personal autonomy (see below). Belgium is divided into three regions with
extended powers: the Flanders Region (Dutch speaking), the Walloon Region
(French and German speaking) and the Brussels Capital Region (Dutch and
French speaking). Where questions ofpersonal identity are concerned (education,
culture, language), there are three communities: the Flemish Community, the
Walloon Community and the German-speaking Community. The administrative
functions ofcommunities and regions mostly overlap, with exceptions mainly for
the Brussels Capital Region and the German-speaking Community, which is relatively small.

The communitarian approach of Amitai Etzioni puts emphasis on the local level.
Etzioni considers the local community the actual place where people with the
same sub-cultural background (this may include both national minorities and
indigenous peoples) live together. The local community may thus become a source
of identity, of a feeling of sharing and encouraging the articulation of the moral
voice. Schools, church buildings, museums could function as centres of such
communities.57 In this view, smaller social groups or cultural or national minorities may have access to power on the lower levels in the regions where they live.
When there are several regions, which vary in the cultural composition of their
population, power alliances can be differentiated. Local and regional social
alliances will be ad hoc arrangements around local leadership. Local and regional
governments will not just be expressions of decentralised state power, but also a
point ofclose contact between state and civil society and an expression of cultural
identity that would otherwise not be able to penetrate the national level.58 The
result could be "a-symmetrical federalism".
Etzioni recognises that problems might result from promoting the existence of
neighbourhoods for people sharing the same subculture, such as the use ofthese
ties for economic and other advantages.59 Even more problematic would be the de

56 Castells, The Power of Identity, 47-48.
57 Etzioni, Amitai, The Spirit OfCommunity, I35·
58 Castells, The Power OfIdentity, 270-27I.
59 Etzioni, The New Golden Rule, 216.
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facto territorial distribution ofpeople on cultural (national) grounds, which could
in practice amount to ghettoisation. From a South African perspective, such proposals reek of forced identification under the ancient Group Areas Act and the socalled homelands policies, under which the state first forced a specific identity on

people and then made them live in specific areas.
Apart from the advantages, the granting of self-government rights to territories
where a specific national minority or indigenous people may be concentrated has
some risks as well. For example, regions with enlarged powers may cause the
appearance of new (sub) minorities whose rights are more difficult to protect.
Also, these territories may put their own self-interest first and try to shut themselves offfrom the broader state they are part ofand withhold revenues that would
benefit other parts of the country. The result of such a process would be a further
breakdown ofthe feelings ofattachment of the region to the state and encouragement ofseparatism.6° The risk offragmentation ofstate unity will be dealt with in
the next chapter. There is an interesting alternative to the territorial implementation of self-government rights, which is the concept of cultural autonomy (developed early twentieth century by Karl Renner, the first chancellor of the Austrian
Republic, and practised after I925 in for instance Estonia), which confers public
tasks onto institutions oflinguistic communities in fields that are ofrelevance to
identity, such as education or culture. Irrespective ofthe area where he or she lives,
each citizen would be able to declare to which national minority he or she would
like to belong and to participate in its relevant institutions.
Cultural autonomy can, for instance, be implemented by treating the right offreedom ofeducation as a type ofgroup rights.61 Education in the culture, religion and
language of the group in question is important to national minorities. This
includes the organisation ofeducation by civil society organisations. The principle
of equality means that everyone has the right to the same quality of education,
both in order to be close to the group to which one belongs and in order to gain
access to general society. In general, public education should either attempt to be
neutral and balanced in its treatment of different religions, cultures and languages, or the state should allow for financial support for educational institutions
stemming from civil society initiatives. This would mean that the accommodation
ofthe existence ofdifferent schools, for example, would not have to imply adaptation to the prevailing culture, language or religion of their immediate territorial
surroundings only, but that it could also entail a connection with a broader constituency.
Similarly, the right offreedom of religion can be treated as a type ofgroup rights.
The separation ofchurch and state is necessary to protect religious freedom. But
active state involvement can also be necessary, when a minority religion - i.e. the

juristic person by which it is represented - needs financial support in order to sur-

60 Castells, The Power Of Identity, 275
See, for instance, article 4 (3) ofthe United Nations Declaration ofthe Rights ofPersons Belonging
to National Minorities which provides that "States should take appropriate measures so that,
wherever possible, persons belonging to minorities may have adequate opportunities to learn their
mother tongue or to have instruction in their mother tongue."

6I

The constitutional perspective

I05

vive against dominant religious views. Sometimes, support by the state can be necessary.

The right of freedom of expression includes access to media for the representatives of minorities. Radio and television are especially important as a means of
communication for and between members of minorities that do not live in one
specific area in a country, but are dispersed over several areas. Presence in national media shows that they are included and respected in the body politic and thus
helps prevent alienation from the general society. From a perspective of substantial equality the least that should be guaranteed according to Henrard is access to
the media or the possibility of getting state support for the start and the upkeep of
media institutions oftheir own.62

Apart from the consideration of the desirability of self-government rights, it
should be noted that the unaltered continuation of a certain way of life can't be
guaranteed by constitutional safeguards only. The latter can protect the chances of
survival, but ultimately continuation is dependent on the deliberate will of the
community involved. Ifthis will is absent, assimilation with the dominant culture
will be inevitable. Furthermore, there can and ought not be any restriction on
those members of national minorities or indigenous peoples who, for instance,
want to break away from their community and join mainstream society. This is an
indispensable implication ofthe same respect for the human rights and freedoms
that protect communities.
Secondly, it is important to note that, when a certain culture is defined within the
framework of constitutional guarantees, it will undergo the influence of the constitutional values underlying this framework. This is relevant for instance to the
position ofwomen in traditional communities. In traditional societies, women are
seen as the most reliable agents ofcultural and religious upbringing. A traditional community may have an interest in keeping women in the household, because
it is thought this way the continuation ofthe common heritage is safeguarded.63
When the rights of women as individual citizens are respected, the character o f
national minorities will change. Indigenous cultures will adapt to an existence
within the framework ofthe rule oflaw, the very framework that serves to protect
the essential features ofhuman dignity, ofwhich traditional culture is an expression. According to Michael Walzer, one of the reasons why religious diversity
works in a country such as the United States, is that all religions have become
"Americanised".64 This is not a negative development. It means that these religions (or mutatis mutandis cultures, or languages) have become relevant to the body
politic they are situated in. They have become relevant to the context the belong to.

62 Henrard, Devising an Adequate System of Minority Protection, 268-269

63 Walzer, On Toleration, 64-65·
64 Walzer, On Toleration, 67.
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4.2.2 Poly-ethnic rights
The main motive behind Kymlicka's category ofpoly-ethnic rights is to promote
integration ofnew immigrants and to help remove obstacles and overcome disadvantages.65 Most immigrants want to integrate in their new society, Kymlicka
argues. The recognition of the differences resulting from their cultural or ethnic
background is a necessary instrument in a policy that is oriented to their experiencing partnership in the general society. But the issue is broader than just integrating immigrants. Kymlicka also considers minority groups such as blacks,
women, religious minorities, gays and Lesbians, and immigrants with different
cultural backgrounds, who, despite having citizenship rights, may feel discriminated against. For them, poly-ethnic rights may be relevant.66
Examples of the objects of such rights are: public subsidies of cultural customs
(subsidies for libraries, ethnic organisations); education in the language oforigin;
special consideration of ethnic minorities in the application of laws and regulations, which may directly or indirectly put religious groups at a disadvantage (ceremonial slaughter, closing hours for shops). However, Kymlicka stresses that the
granting ofpoly-ethnic rights for the groups in question is intended to serve their
integration into the wider society, and not of establishing self-government.67
Integration into the body politic is the prime focus ofpoly-ethnic rights.

4.2.3 Special representative rights
When dealing with constitutional safeguards for persons belonging to national
minorities and indigenous peoples, it is important to prevent the feeling and the
fact that a national or cultural minority is neglected in public decision-making
process and to ensure that citizens belonging to minority groups get involved in
the political decision-making process. Political participation is mentioned as a
human right in article 2I ofthe Universal Declaration ofHuman Rights and article
25 ofthe International Convention on Civil and Political Rights.68 Article 2 (para65 Kymlicka, Multicultural Citizenship, 176.
66 Kymlicke, Multicultural Citizenship, I78-IBI.
67 Kymlicka, Multicultural Citizenship, 3I
68 Article 2I ofthe Universal Declaration reads as follows: "(I) Everyone has the right to take part in
the government of his country, directly or through freely chosen representatives. (2) Everyone has
the right ofequal access to public service in his country. (3) The will ofthe people shall be the basis
of the authority ofgovernment; this shall be expressed in periodic and genuine elections, which
shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures." Universal Declaration ofHuman Rights Adopted and proclaimed by General Assembly
resolution 217 A (III) of 10 December 1948. Article 25 of the International Covenant on Civil and
Political Rights is as follows: "Every citizen shall have the right and the opportunity, without any
ofthe distinctions mentioned in article 2 and without unreasonable restrictions: (a) To take part in
the conduct of public affairs, directly or through freely chosen representatives; (b) To vote and to
be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be
held by secret ballot, guaranteeing the free expression ofthe will ofthe electors; (c) To have access,
on general terms of equality, to public service in his country." International Covenant on Civil and
Political Rights. United Nations General Assembly Resolution 2200A [XXI]. 16 December I966.
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graphs 2 and 3) of the UN Declaration on Minorities specifically mentions the
right for persons belonging to national minorities to "participate effectively in cultural, religious, social, economic and public life"(paragraph 2) and "to participate
effectively in decisions on the national and, where appropriate, regional level concerning the minority to which they belong or the regions in which they live, in a
manner not inconsistent with national legislation" (paragraph 3).69
Kymlicka proposes a refinement of the representative character of the legislative
institutions and a way of achieving the conditions for improvement of political
participation for alI groups in the body politic. 7° The attempt to guarantee that the
interests and perspectives of a national minority are taken into account requires
more than standard instruments ofpolitical participation, such as active and passive suffrage or the right of political association. It has to do with the question of
making voting rights and legislation more representative, in order that they reflect
the diversity ofthe population, minorities included. One may find that this entails
more than just a simple winner-takes-all parliamentary system.
The subjects o f these special representative rights would in the eyes of Kymlicka
be persons belonging to national minorities and members ofgroups who are systematically discriminated against, such as members of indigenous peoples. As
fully equal citizens ofthe state they must be able to feel represented in the constitutional bodies, such as parliament, government, the civil service, the police, the
legal administration and the army. This also holds for the representation of
minorities in parliaments, by allocating a certain number of seats in legislative
councils and parliaments to representatives from minorities or marginalized
groups.
Kymlicka underscores his view with a list ofpossible measures implementing special representative rights that are practised widely within liberal societies:
·
electoral districts designated in such a way as to represent unity in economic, ethnic, religious, historical or geographic sense; this in itselfwould affirm
that people vote not as individuals, but as members of groups with certain
interests;

representation ofregions in a Senate within a federal state-structure;
the attempt by political parties to be more representative ofthe general composition of the population, by making easier access to leadership functions
for minorities and by ensuring that their lists o candidates are representa-

f

tive;7I

representation in the state body that has the power to interpret and change
the powers ofself-government, such as a Constitutional Court.72
This way, representative rights complement self-government rights, in which case
they get a more permanent character. To these points, the following considerations can be added:

69 Dedaration on the Rights Of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities,
Adopted by General Assembly resolution 47/135 of I8 December I992.

Kymlicka, Multicultural Citizenship, 37·
7I Kymlicka, Multicultural Citizenship, IJI-I33.
72 Kymlicka, Multicultural Citizenship, I43·
70
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the assignment, in decentralised states, to regions ofa minimum amount of
seats in the national parliament (in federations there is usually a special legislative house in which the member states are represented; see above);
a system ofproportional representation, in states where national minorities
or indigenous peoples do not live together in distinct areas, offering the best
guarantee for rewarding the political involvement of minorities;
temporary measures, ifthere is reason to redress systematic backlogs, such
as affirmative action; especially in cases where national minorities or indigenous peoples are economically disadvantaged and where they in fact make up
an ethnically marked underclass.73 There, according to Michael Walzer, programmes of affirmative action can aim at breaking the connection between
minority identity and economic disadvantage. 74

According to Kymlicka the elected representatives do not necessarily have the
same personal, cultural, religious or linguistic characteristics as the voters they
represent.75 The idea of special representative rights has been worked out in the
consociational democracy model and its more moderate offspring, the idea of
power sharing. Power sharing means that all relevant minority groups are able to
share in the execution of power in the executive branch ofgovernment. At least no
group ought to be permanently excluded from the legislative and executive
process. Both consociational democracy and power sharing have been considered
in chapter 2.

4.3

Secession

Opening up the political institutions for participation by representatives ofnational minorities or indigenous peoples is the opposite ofisolation and marginalisation. Isolation and marginalisation are factors that encourage secessionist
aspirations. Pleas for giving rights to national minorities or indigenous peoples
have always been complicated by the suspicion ofseparatism. This may be caused
by these groups themselves, who may try to bolster their claim by appealing to the
right of self-determination. This may also be caused by governments that fear that
giving in to claims of national minorities may be a step towards secession. This
paragraph is written on the basis of the aspirations of national minorities or
indigenous peoples to live according to their cultural, religious and linguistic
identity; in other words to recognise pluralism within a context of "nation"-build-

ing.
There are three main ways in which this aspirations of national minorities or
indigenous peoples can be accommodated. The first example is the rise oforganisations in the sphere ofthe civil society, as was dealt with in chapter 3. In religion,
73 Walzer, On Toleration, 57·
74 Walzer, On Toleration, 59
75 Kymlicka, Multicultural Citizenship, I35-138.
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in education, in language and culture national minorities and indigenous peoples
can on their own initiatives, organise themselves and in this way take up the

responsibilities for the well being of the members of their national group. This
requires of the state to guarantee equal rights for each community to exist according to its own identity, within the general framework ofthe law. This is especially
relevant for those sectors that are of importance to the national identity: education, mass media, cultural organisations, churches, or religious institutions. This
example has led to models of cultural or personal autonomy, or special representative rights, such as those mentioned above.
Secondly, in cases in which there are apparent regional concentrations of specific
national minorities or indigenous peoples, the desire to live according to cultural,

religious and linguistic identities may be implemented by establishing a region
with extended powers. This is analogous to the proposals of Kymlicka regarding
self-government rights on a territorial basis. The powers for such regions may
especially concern those topics that are essential for the identity of the national
group, such as education, local radio and television. Of course, regional authorities should be democratically elected and controlled. They should not promote
their economic interests at the expense ofothers, but be prepared to support poorer regions of the same state. They should not close themselves offto newcomers,
but be open towards anyone who wishes to share in their culture. The territorial
approach supposes that nations and national groups can be separated geographically. This is often not the case. "Ethnic cleansing" was used as a method ofrealising this, for instance by the Serb leaders in Bosnia-Herzegovina in the nineties

during the break-up offormer Yugoslavia.
The third and most radical example is secession. This is a sensitive issue. The possibility of secession by a certain minority may hold back state governments in
granting special rights to this minority or may seriously hinder the finding of
peaceful solutions to ethnic problems, as is the case with the Albanians in Kosovo
and their relationship with Serbia. Therefore, it is important to stress that the
desire ofnational minorities and indigenous peoples to live according to their cultural, religious and linguistic identities must not automatically imply secession.
Kymlicka takes a rather casual view on secession. Building on the liberal premise
that only a state with a unitary national culture can be a stable liberal democracy,
he sees no reason why liberals would reject secession, when circumstances would
arise, that make the formation of a new state unavoidable. In his view, the only
objections to secession are in the field ofthe economic viability ofthe new state or
the need to reach durable peaceful solutions.76
The question whether secession is or is not necessary will be answered in the first
place by those most concerned. Nevertheless, it is important to have certain standards that may be of help in evaluating what to think ofa particular claim to independence. The formation of a new state is at stake here, for which reason this
process should be subject to the same principles to which state behaviour is sub-

76 Kymlicka, Multicultural Citizenship, I86.
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jected. From the tradition of the just war, a doctrine ofjustified secession may be
derived.77 This doctrine could contain the following criteria:
I. Secession has to serve a just cause: The leading motive should be the redress
ofinjustice. This could be the case when a national minority, which has been
a part ofa larger state and that lives on a clearly definable piece ofterritory,
is the victim of systematic repression because of its being different. The
motive should be to repair a situation of injustice and not to pursue selfish
nationalist interests.
2. Secession has to be motivated by the right intention: The movement for
national independence should itselfbe guided by the objective to restore or
install democracy and the rule oflaw. Repression by the group in question
can never be an instrument to gain independence, nor can ethnic cleansing
in order to achieve an ethnically homogeneous territorial entity. The character of the state it hopes to establish can be measured by the policies of the
resistance movement. It should be prepared to state its own case in the
broader perspective ofthe promotion ofthe international legal order. And it
should itself respect the principles of international law, like for instance the
Geneva Convention on the prohibition of torture or the respect for human
rights and the rights ofminorities in particular.
3.
Secession has to be brought about by the right authority: The movement for
national independence must have the democratic support ofthe people concerned. Referenda, elections or shadow-polls may help determine the
amount of support.
4.
Secession is a last resort: All other means, like the building up ofinstitutions
in the civil society or of regional autonomy, must have been seriously tried
and proved to be not working.
s.
Secession must have a just result: The aim of political independence must
have a reasonable chance ofsuccess. The risks and gains must have been well
thought of. The economic chances ofsurvival for the new state must be taken
into account, as well as the consequences ofsecession for neighbouring peoples.

6.

7.

The process of secession must be conducted justly: The instruments used in
the struggle for independence must be proportionate to the end. They must
be targeted against the repressive state and not against civilians.
Finally, the process ofgaining independence needs international ratification.
Nowadays this means that international negotiations should accompany the
process and put down the results in internationally recognised agreements.

The aspirations ofnational minorities and indigenous peoples to live according to
their cultural, religious and linguistic identity are dealt with in international law.
As was seen above, respect for human rights is an essential element in dealing
with cultural, religious and linguistic pluralism. Nations, national minorities and
77

Paulus Engelhardt. "Die Lehre vom 'gerechten Krieg' in der vorreformatorischen und kstholischen
Tradition; Herkunft Wandlungen Krise", Reiner Steinweg (ed.) Der gerechte KrieR Christentum,
islam, Maixismus (Frankfurt am Main I 980) IOI.
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indigenous peoples generally benefit from the assurance that civil and political
rights and freedoms are protected. In the second place they are protected by the
prohibition of discrimination and the right of equality. Thirdly, they are dealt with
by the protection ofthe rights ofpersons belonging to national minorities, by the
rights ofindigenous peoples and by the right of self-determination.
The right of self-determination is a principle of international law and a legitimate
subject matter in international relations, as it is mentioned in the articles I ofboth
the Convention on Civil and Political Rights and Freedoms and the Convention on
Economic, Social and Cultural Rights.78 In the implementation ofthe right ofselfdetermination, two dimensions must be distinguished. The first is called the internal dimension ofself-determination. The internal dimension regards the rights of
the population of independent states to determine their own political development as well as the rights of indigenous peoples and peoples that are recognised
as such by their government to territorial self-government. An example may be
autonomy for indigenous peoples in their local and internal affairs.79
Governments seem to be willing to accept the right of self-determination in its
internal dimension, on condition that the political, constitutional and territorial
integrity ofthe democratic state is kept in tact. According to Casese, article I ofthe
above mentioned human rights conventions "... essentially confers on the peoples
ofall contracting parties the right to internal self-determination."80
The implementation ofthe right of self-determination in its external dimension is
more limited and exceptional. There is no right to secession in international law.
The right of self-determination, according to Casese, is blind to the demands of
national, cultural, religious and linguistic minorities. States are more concerned
by the risk offragmentation.81 The territorial integrity of the state is considered as
an essential aspect ofthe relations between states. The external dimension of the
right of self-determination is relevant when there is a change in the international
status of a territory. This may be the emergence of a sovereign and independent
state, the free association with an independent state, or integration with an independent state, on the basis ofthe free consent ofthe people concerned. 82
During the time when former colonies in Asia and Africa became independent, the
right of self-determination was implemented on the basis of recognition of preexisting administrative borders, as they had been drawn by the former colonial
rulers. Self-determination was therefore not considered as a right ofethnic communities. For Africa this was confirmed during a meeting of heads of state of the

78

These articles read as follows: "All people have the right ofself-determination. By virtue of that
right they freely determine their political status and freely pursue their economic, social and cul-

tural development.

79 Willem van Genugten and Camilo Perez-Bustillo, The Emerging International Architecture of
Indigenous Rights: the Interaction between Global, Regional, and National Dimensions, The
80
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Organisation ofAfrican Unity in Cairo in I964· There, it was stated that self-determination was limited to the "nation" in the sense of the body politic, and not for
minorities in those countries. The separation of Katanga from Congo or Biafra
from Nigeria was not accepted.83 In the last decade of the twentieth century, the
right ofself-determination was invoked again in the former Yugoslavia (Slovenia,
Croatia, Macedonia, etc.), the former Soviet Union (Latvia, Ukraine, Georgia,
etc.),in Africa (Eritrea), and Asia (East Timor). There as well, the new states were
demarcated by former administrative borders. In the context ofthe external implementation ofthe right ofself-determination people were defined by political territory and not by ethnical, religious or linguistic identities.
The subject of the right of self-determination is the "people". In the international
debate there is no consensus yet of the definition of"people" being entitled to the
right of self-determination. Some argue that there is a difference between people
who are entitled to the right of self-determination on the one hand and national
minorities on the other, whose members are treated in article 27 ofthe International
Covenant on Civil and Political Rights. Others do not make such a distinction
between people and national minority. According to Kristin Henrard, the right of
self-determination is not irrelevant to minorities. She argues that minority protection
is a component ofthe right ofself-determination, although in her opinion invocation
ofthe right ofself-determination by a minority not necessarily means political independence, i.e. secession.84 This leaves open the question how the accommodation of
pluralism can be combined with the promotion ofsocial cohesion in the body politic,
in other words: the politics of "nation"-building. This will be treated in chapter 5.

4.4 Conclusion
The central question in this chapter was how the government can itselfmake room
for pluralism by guaranteeing rights and freedoms on the one hand and participation in government structures on the other. It has been made clear in this chapter
that national minorities and indigenous peoples are and ought to be protected by
human rights in general. Public recognition ofidentity should allow room for citizens to express themselves publicly in those aspects of identity that they share
with others. This not only means the protection ofindividual rights and freedoms,
but includes the recognition and protection o f the needs of individuals as members ofa specific national minority ofindigenous community as well.

Therefore, ways must be found to accommodate the aspirations of national
minorities and indigenous people to live according to their cultural, religious and
linguistic identity. It was seen this can be realised in three ways.

83 Thomas M. Franck, "Fairness to 'Peoples', and their Right to Self-Determination", Thomas M.
Franck, Fairness in International Law and Institutions (Oxford I995) I52-I53·
84 Henrard, Dmsing an Adequate System Of Minority Protemon, 295-297
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Firstly by what has been called cultural autonomy as practised mainly in communities and organisations of the civil society, as was dealt with in chapter 3. This
requires ofthe state to guarantee equal opportunities for each national minority or
indigenous people to live according to its own identity, within the general framework ofthe law. This is the preferable solution.
The second way regards the territorial approach in cases in which there are apparent regional concentrations of specific national minorities or indigenous people.
This way, the aspirations ofthe groups concerned may be implemented by establishing a region with extended powers. This is analogous to the proposals of
Kymlicka mentioned in this chapter regarding self-government rights.
The third and most far reaching measure is the establishment ofa separate state.
This is only a last resort solution. The first and second instruments serve to prevent the need for secession.
The recognition of the difference resulting from cultural, linguistic, or religious
identities is a necessary instrument in a policy that is oriented at partnership of
members of national minorities and indigenous peoples in the general society. In
order to guarantee that their interests and perspectives are heard, more is required
than the standard rights ofpolitical participation, such as active and passive suffrage or the right to political association. It has to do with the question of making
the electoral system and legislation more representative, in order that they reflect
the diversity ofthe population, minorities included.
As far as limitations to minorities' and indigenous peoples' rights are concerned,
rights can only be allocated insofar as they are consistent with respect for the freedom and the autonomy ofthe individual person. There can and ought not to be any
restriction on those members of national minorities or indigenous peoples who,
for instance, want to break away from their community and join "mainstream"
society. Autonomy and freedom both have their roots in respect for human dignity. The one cannot and should not be used against the other.
Ways must be found to ensure that identities and institutions of national minorities and indigenous peoples, which are entrenched in (constitutional) law and
recognised as "official", allow for dynamic development and change. Identity
must come from the groups themselves; from the bottom upwards. The granting
ofrights to national minorities and indigenous peoples should be demand driven
and adapted to the specific requirements ofthe group in question.

5.

66NATION"-BUILDING
Up till now, most attention has been paid to the accommodation ofdifference and
pluralism. This chapter will concentrate on the question ofhow the identities that
are shaped and experienced in national minorities and indigenous people contribute to the coming about of values that bind society together as a whole. The
basic issue here is whether it is possible to develop a meaningful order, in which
they can be different culturally, linguistically and religiously, while at the same
time they are - and feel to be connected to each other in the body politic.
-

In chapter 3, it was shown how identity is not necessarily protected by public
arrangements only, but by the civil society as well. Chapter 4 dealt with constitutional safeguards for national minorities. This chapter will deal with the following
questions: Ifa pluralist society grants rights to minorities, how can fragmentation
ofthe general society be avoided? How can divisions, on the grounds of ideology,
race, religion, ethnicity, or culture be overcome? Respect and tolerance are crucial.
But should they ofnecessity imply relativism, and should, in their names, all reference to common moral sources be discouraged? And if this is felt to be the case,

will common bonds to the body politic as a whole then not altogether disappear;
values ofdemocracy and freedom included?
The more heterogeneous a society is, the more important it will be to bind minorities within the broader framework ofvalues and identity. Can a common binding
factor be found? Would it be possible to define a common goal - a common civic
ideal - that underlies both the cohesion within the body politic and the autonomy
and pluralism ofthe minorities and institutions ofits founding members?
The basic approach in this chapter is that pluralism exists and that pluralism is
desirable, but that the key to limiting the risk of fragmentation may be found by
recognising the phenomenon that loyalties of people are not wholly consumed by

one identity or one community. People's loyalties ought to be seen as layered and
differentiated. Not one group, network, community or organisation can or should
claim Ioo% of its members' loyalty. If and when that happens, fragmentation apart from other negative development - will be a serious threat.

5.1

The danger of fragmentation

It is not self-evident that differences between human beings - such as those stemming from race, language, culture, gender, and religion - must always lead to conflict and violence. People are generally able to live together peacefully in a common
body politic. Identities may mix, develop, and change. Within a shared environment, they may come to look more alike, or may at least be focused on a common
frame ofreference. But, as Michael Ignatieff describes, once one group starts to
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assert its particular identity, it will activate slumbering identities in others. Identity
is relational; it is relevant in comparison with other identities. National pride may
be asserted in combination with territorial claims, with the revival of old grievances, with demands for self-determination, and antagonism may come up.
Differences that used to be irrelevant may then be exaggerated until they become
unsurpassable.I This would, in the view ofEtzioni, be strengthened by the fact that
conflicts of such a nature are not founded on rational arguments, but on emotions.2 The example of former Yugoslavia may help to show how religious differences that had been in the background for a long time, suddenly became of a
fundamental significance.3

There is, then, a risk that accommodation of minority identity will result in fragmentation of society or even in the end of the existing state formation as a result
of secession (see chapter 4). Group differentiated rights and strong civil organisations based on ethnic, cultural or other primary identities may help put forward
the case of minorities within the general body politic. But they may also serve to
undermine common identities and common values that had held the general society together. There is ample evidence in the world for showing that differences in
ethnic and national identity act as a barrier to social cohesion. Adherents ofmajority rule or adherents of minority rights could attack the unity that is required to
keep a society together from both sides.
Furthermore, differences in identity may be enhanced by parallel socio-economic
inequalities, when a minority is discriminated against in the field ofculture as well
as in the economy.

Kymlicka admits that his model of self-government rights (see chapter 4) entails
risks for state unity. When claims are made for self-government, he explains, there
is a desire to loosen the ties with the broader political framework. This desire
stems from the principle being put forward by national minorities or indigenous
peoples that they make up a distinct national community with an inherent right to
self-government.4 This Kymlicka bases on the premise that the minority abandoned its competence of self-government to the broader political unity at a time
when this political unity was established, on the condition that the minority could
keep its identity intact. This assumption implies that the authority ofthe broader
political community does not supersede the authority of the constituent national
minority, minorities, or indigenous peoples. If democracy is defined as government by the people, then for the national minority (or minorities, or indigenous

peoples) there is more than one people who have the right to govern themselves.5
The critique against this assumption might be that, in this view, the granting of
self-government rights can hardly be considered as a contribution to social cohesion in the framework ofthe state.
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The threat of fragmentation is even stronger in theories and practices where a
shared vision of the good society, which would explicitly or implicitly serve as a
source ofreference, is absent, evaded, or denied as a possibility. Within liberal circles there is strong support for the view that upholding individual freedom does
not allow for the existence ofmoral claims by the community as a whole. There is
also the view that the basic drive for people is the maximum satisfaction of individual needs. In this view, moral claims are accepted only if they combine with
self-fulfilment. All moral considerations are seen as a mask that hides the basic
drive of utilitarian motives. As a consequence distinctions between moral and
non-moral values disappear, and priority is given to the right ofeach individual to
choose his or her own life-style. In chapter 2 this view was described as thin public morality.
Etzioni argues that sociological facts show that thin public morality is insufficient
in order to serve as a basis for keeping a society together. There are no common
substantive values to turn to in order to find a new direction, ifpeople want to turn
away from procedural ethics for pragmatic or tactical purposes.6 The public discourse will be based on the defence ofindividual rights and will take the format of
legal disputes, and the political debate will be dominated by pressure groups and
lobbies.7 Ifcompetition between partial interests is increasing and the possibility
of identification with the community as a whole is diminishing, fragmentation
will be encouraged even further.8 According to Fukuyama, ifthe view is held that
all values are relative and all opinions and philosophies are questioned, the values
ofdemocracy and tolerance will eventually be questioned as well.9
The state itself may also contribute to undermining social cohesion. Fukuyama
notes that "... state power can effectively undermine civil society by uprooting
neighbourhoods, abolishing communities, and creating perverse incentives that
destabilize two-parent families", whereas, "...it is much less able to promote
strong bonds ofspecial solidarity or the moral fabric that underlies community.„Io
Therefore, if the principles of individual freedom and equality are not set within
the context ofcommon values and if they are founded on the assumption ofselfinterest and contract relations instead of solidarity, social cohesion will be easily
undermined. Thus, it may be concluded that communities and organisations, as
well as the state, need bonds and loyalties that are stronger than contract based
self-interest only.II
The accumulated effects of globalisation may further support fragmentation. In
an age, where national borders are increasingly permeable, it is harder for state
governments to build up a feeling ofcommonality for its citizens. This holds especially for developing countries, which are very dependent on the whims of the
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global market. The global pressure towards homogenisation, consumer culture
and secularisation will encourage groups and communities at the sub-state level
to react to stress their identity. Differences between ethnic groups may exacerbate
if, for instance, one group profits more than the other, or if "ethnic fantasies"
appear to offer security in times ofchange.I2 In order to acquire more popular support, national identity may be stressed by those claiming to represent the majority, alternative identities by those seeking support among minorities. Thanks to
modern media, national minorities and indigenous peoples may get an international audience and seek support in staking claims against their national government.I3
Divided societies display many problems. They suffer from what Etzioni calls community self-centeredness, in which case communities prefer to take care of their
own interests at the expense of solidarity towards others.I4 Further examples are
the extremes ofviolence between communities. High crime rates are an indication
that social cohesion is low. In reaction, the state may take its resort to coercion. A
great number of controlling agencies - from tax inspectors to security forces to
prisons - may be an indication ofa low level ofsocial cohesion.I5 Present-day South
Africa displays many features ofsuch a divided society: with extremely high crime
rates, the frequent use of civil litigation and a lack of shared values. I6
Totalitarianism as a remedy for a divided society is neither attractive nor effective.
Totalitarian systems rely on force and control to keep the society together, but they
are not able to find a real solution to diversity. This was seen in former communist
countries, where after liberation the first thing that was stressed was exactly that
kind of identity that had been oppressed under the former regime. Force will not
lead to durable "nation"-building; cohesion cannot be enforced from above. But
unity will not be durable if it is dependent on the self-interest ofits member communities only. The basis for social cohesion must be sought in stronger factors.
Etzioni proposes to seek the remedy for fragmentation in the "golden rule" of
keeping the right balance between order and autonomy. Order should preferably
come about from within the communities and organisations of the citizens
through education, moral leadership, consensus building, peer pressure, etc.I7
Etzioni: "In short, for a good society to maintain order, without drifting in the
direction ofan authoritarian state, most members, maybe as many as g8 percent,
most of the time, must abide voluntarily by the mores. Law enforcement then can
step in to deal with, at most, the remaining 296. "18
In the following paragraphs, a theoretical approach is sought which may be helpful in thinking about measures to recognise diversity, while at the same time fos-
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tering social cohesion within the framework of the body politic. That approach
be based on the idea that identities are mains through which to establish contact with truth, and that values are intended to progress in the direction ofwhat is
perceived as truth. These attempts take place in various ways: in the different
spheres of society, from families to churches; in the various cultures, religions,
languages and national communities; in the various levels oforganisation, from
the smallest unit to broader organisations. The basic reason for the appreciation
of identities and values and for the recognition of diversity must, therefore, be
found in the fact that they are attempts to experience and express universal truth,
and as such are essential elements ofhuman dignity.
In "Sources of the Self", Charles Taylor describes how in the modern debate he
misses the possibility that there can be real dilemmas, where life-goods have to be
weighed against higher moral values ("hyper-goods", as Taylor calls them). The
attainment ofone life-good may have fatal consequences, because there are other
goods that cannot be sacrificed without causing harm.Ig A way to evade the problem is stressing the right procedures for arriving at conclusions (see chapter 2).
This way, any reference to a good ofa higher order is neatly avoided. Any reference
to hyper-goods can then be denounced as hypocritical and a form of dominadon.20 However, without any relation to deeper moral sources, it is very difficult to
weigh conflicting life goods, such as tensions between individual freedom and
autonomy for communities.2I According to Taylor, the use of procedural ethics
leads to a rationality, which says that whatever causes an unjust action must be
wrong itself, for example, nationalism is wrong because it gave birth to Hitler.
However, as Taylor believes, there are goods that do not depend on the satisfaction
of the immediate needs ofman. There are goods that are incompatible with utilitarian motives ofthe individual. Charles Taylor notices that there may on the one
hand be strong convictions about what he calls "life-goods", such as beneficence,
equality, freedom, or self-determination. But on the other hand, there is deep division as to the moral sources, or "hyper-goods" as Taylor calls them, which underlie these life goods.22 Without these hyper-goods it will be impossible to judge the
moral quality of the needs of the individual. It will even be impossible to find
grounds on which to base the tenet that universal and impartial benevolence is a
good to be pursued.23
Relativism as to values is present in some communitarian theories as well. There
is a stream within communitarianism that thinks values upheld in a community
are worthwhile only, because they are an integrated part ofthat community and its
history, identity and culture. In this type of thinking ethical consensus emerges
within the confines of historically and culturally well-defined groups. Following
this "community-based relativism", as Etzioni calls it, such values are deemed
legitimate, because they come up in communities. Ifthese values come about in a
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democratic process built upon social consensus, there is a good chance that they
may be superior to what would be imposed by force or pressure. But this can never
be ensured.24 But in his view, they should not be subjected to legitimisation by universal values (in Taylor's words: hyper-goods), or to criteria, which are not rooted
in these communities themselves.25
What then is the moral ground for pursuing life-goods? What is the basis on which
to find out what is right or wrong for a society? Etzioni's solution is to put the values
that came about in communities in the context ofa "higher order oflegitimacy:26 In
his view, normative commitments in a community take precedence as long as they do
not conflict with normative goods ofa higher order, to be specific: the context o f the
constitution and the rights and freedoms as laid down in a Bill ofRights. This way a
double legitimating layer comes about: firstly the one ofthe community as normative
arbiter, secondly the context ofcommon values in the body politic as a whole. 27
Ifone wishes to judge the validity ofamendments to a Constitution, according to
Etzioni, a further layer ofcontextualisation is necessary. Then, a broad dialogue in
the body politic as a whole comes up, as well as contextualisation ofthe national
moral dialogue in a global framework.28 A moral ideal that is supported globally
is stronger than one that is valid in one culture only. Therefore, a global moral dialogue is necessary as well as the emergence of a set of global values that could
serve as a framework for social values in communities and societies.
And even then, in the outlook ofEtzioni, there will still need to be a higher criterion to measure whether the outcome ofa global dialogue is in itselfjust. Etzioni
finds such an ultimate criterion in his observation that "certain concepts present
themselves to us as morally compelling in and of themselves". 29 These "certain
concepts", to Etzioni, are equal to what is called "Revelation" in religions. To be
more specific: order and autonomy. These are the final substantive criteria; the
communitarian paradigm. The body politic is in the right shape, when these two,
order and autonomy, are in balance.30 Etzioni is convinced that both those who
are inspired by religious sources and those who are inspired by secular inspiration
share this same communitarian position.3I
That concepts may present themselves as morally compelling, and that, when dealing with hyper-goods or basic values, there is a certain amount of experiencing
meaning at stake is confirmed by the view of Charles Taylor. According to him,
when hyper-goods are indeed complied with, there usually is an instinctive feeling,
a "personal resonance", that it is satisfactory, and a feeling ofdiscomfort when this
is not the case. According to Taylor, people are truly moved by getting into contact
with moral sources, such as, respecting the dignity of the person, solidarity;
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Christian notions of neighbourly love and with secular versions thereof.32 In other
words, people can experience a source of meaning beyond the actual time and
place, a source ofa transcendent nature, a source that may also be called "truth".

In the modern age, Taylor sees three ways through which people seek meaning.
Firstly, there are those who seek meaning in the ability ofthe individual for rational order and control. In history this led to the idea of freeing the individual from
God.33 This way ofthinking came up in the Enlightenment. It upholds concepts
ofthe nation as a contract between individuals (see chapter 3). This way ofthinking suffers from the inability to formulate the hyper-good on which individual
freedom is fundamentally grounded, and which may bind or orientate individual
freedom. Secondly, there are the inheritors ofRomanticism, who seek meaning in
nature as it deeply influences the soul, the character and the desires ofthe individual. This stream ofthought sees nature in its own worth, independent from any
Godly purpose. 34 It has been the source ofthe romantic type of nationalism (see
chapter 3), which founds the character ofthe nation in the appreciation ofculture,
blood, a mystical homeland and deep mystical roots in history. In this type of
thought, as well, it is impossible to be able to articulate the hyper-good that binds
and directs natural instincts.
The third type ofthought, to which Taylor himselfadheres, is the Christian, or in
a broader sense, the theistic, tradition, which sees the Creator as the ultimate
source ofmeaning.35 Taylor thinks it impossible to explain meaning in a non-theistic and purely immanent human way, because, in his opinion, the sources of
morality cannot be found outside God.36 To be more specific: Each human being
is made in the image of God. This feature not only refers to the unique worth of
each individual, but also points to "our standing among others in a stream of
love".37 The essence ofthis way of thinking is that there is a source of meaning
beyond the individual or beyond the communities and organisations of human
society. All are equally bound and directed by this source.
If the source for moral goods is sought outside particular concerns of this time
and this place, itcan be seen as equally bindingto all, to oneself, and to one's community and organisation, to those who happen to hold political power. Such a
position is defended by Ernest Gellner who wrote in his study on civil society: "I
am not a relativist - the existence ofa culture-transcending truth seems to me the
most important single fact about the human condition, and indeed one of the
basics ofCivil Society, for it made possible that cognitive growth and the denial of
absolutism on which it is based."38
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This is where difference and pluralism may find their moral foundation. In the
words of Taylor: The universal basis for recognition of pluralism is found in the
possibility for a person to develop and to define his or her own identity. This possibility must be open to everybody equally, and, in the inter-cultural context, to
each existing cultural community.39 This is not just the simple implementation of
the equality principle, which is blind to social and cultural difference because it
does not want to recognise and foster those differences and wants to force them
into a universal straitjacket.40
Following this argument, one can agree with Etzioni that values emerge in the
commitments, loyalties and solidarity of people living in their communities.4I
But, in line with the reasoning made above, there is no ground for setting these
values in a hierarchical structure, wherein the higher levels frame the smaller
ones. All communities and organisations, each in accordance with their specific
character and position, ought to be recognised in principle as potentially authentic ways to experience truth. This is the way to ensure that all power is related to
truth and therefore subject to values that reflect it. No institution, be it the church,
the nation, the party or the state, can claim total subordination ofits members, as
each institution is itselfsubordinated to a higher source ofauthority and meaning.
Above self-interest, then, stands the challenge ofdevelopment ofuniversal principles and rules, which are binding to all actors in the global body politic.42
As communities and organisations are constantly attempting to express the significance oftruth in particular circumstances, a broader dialogue, for instance on
the level of the society as a whole, is important. Only by exchanging views and
experiences will it be possible to improve on the articulation of moral values and
identities.

The way to

5.2

social cohesion

When preparing the ground for a debate on solutions to the problem offragmentation, Kymlicka, Etzioni and Taylor agree that procedural ethics - and democracy
seen as a procedure through which the conflicts caused by diversity can be confronted - do not suffice. A body politic needs to have a substantive view on what is
considered to be a good society. Without it, social order cannot be maintained.
In his discussion of social order, Etzioni describes several - and hierarchical steps towards an ever higher overarching moral framework. In his view, this moral
framework consists ofthe following elements, in order ofincreasing intensity: (I)
democracy, constitution and bill ofrights (together: constitutional patriotism); (2)
layered loyalties; (3) respect and tolerance towards other communities; (4) selfrestraint in the politics of identity; (5) dialogue in society as a whole; and (6) rec39 Taylor, "The Politics ofRecognition", Gutman (ed.) Multialituralism, 42
40 Taylor, "The Politics ofRecognition", Gutman (ed.) Multiculturalism, 43·
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onciliation.43 In search ofsocial cohesion, this study will consider a comparable
structure, consisting of several dimensions of social cohesion: (I) constitutional
patriotism; (2) differentiated loyalties; (3) shared identity; (4) megalogue and reconciliation; and (5) a common civic ideal. As was noted in chapter 4, more important than a uniform official language is what is actually meant by the words and
concepts, which are expressed in the different languages. The process of"nation"building will need to concentrate on the content ofwhat is said in the language (s)
ofa country.

5.2.1 The first dimension: constitutional patriotism
Constitutional patriotism (Velfassungspatriotismus) is generally seen as loyalty to a
shared view of constitutional unity and integrity in the sense ofa source of social
cohesion within the framework ofthe state. Constitutional patriotism focuses on
the Constitution and the Bill of Rights as the heart ofwhat holds the body politic
together. The Constitution expresses the conditions for living together, legitimises state authority and state intervention and in this sense directs and limits government action. Furthermore, the Constitution contains a guide to the
relationships between citizens, minorities and the body politic. It is an expression
of the identity and central values of the body politic. They describe the way the
body politic intends to develop in the future, and provide the framework and the

mutual recognition of different cultural or national minorities within the body
politic. Constitutional principles differ from and do not necessarily coincide with
linguistic, religious or cultural identities.
Constitutional loyalty is important, because a stable state, based on democracy
and the rule of law, enables citizens to establish civic identities that are strong
enough to overcome ethnic, cultural, religious or linguistic differences. The
Constitution can then be experienced by all groups as legitimate and show inclusiveness in the way it has come about, but also in the way it is functioning as a living document in a country's history. When this is the case, it will not be necessary
to seek refuge in ethnic or nationalistic identities with an absolute character.
Ethnic fragmentation and war, according to Ignatieff, are a consequence ofweak
government, not of strong government.44
In chapter I it was explained that this study is based on the idea that there is a difference between the concepts ofstate and nation. As a consequence, there is - or
ought to be - an essential difference between constitutional patriotism and
nationalism, the latter being an expression of loyalty to the nation, i.e. to the
national minority or ethnic identity, which must be distinguished from loyalty to
the state community, e.g. the body politic.
Constitutional patriotism can be broader than loyalty to the Constitution only. It
may also include loyalty to a common political culture. This common political cul-
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ture consists of the interpretation of constitutional rights and principles on the
basis of the historical perspective of the body politic. According to Habermas,
within this orientation on the common constitutional order, all citizens must be
respected as members of ethical communities that may have various interpretations ofthe good life.45 Therefore, the interpretation ofthe good life falls outside
the scope ofconstitutional patriotic unity.
Constitutional patriotism is an indispensable element ofbuilding social cohesion.
It will create a common point of reference in the sense ofa "thin" communal identity for people with different backgrounds. More is needed, for instance, a common basis, which a body politic can turn to when considering amendments to the
Constitution. And a broader culture of tolerance and trust is needed in order to
accept difference and dissent, because it ought to be possible even to debate
Constitutional values.
According to Etzioni, liberal democracies normally require a reasonably high level
of self-restraint and mutual solidarity from their citizens. Laws are an essential
instrument with which to regulate relationships in society. But where social order
weakens, laws are not effective anymore.46 Kymlicka doubts whether citizenship
within a democratic liberal constitution may provide a strong enough bond, ifethnic or national differences are politicised.47 Therefore, more than this is needed in
order to prevent a pluralist society from falling apart.

5.2.2 The second dimension: differentiated loyalties
In search for factors that may help prevent a pluralist society from falling apart, it
is necessary to start from the bottom upward: in the communities that people
form, in identities and values, in the relations between the various communities.
The moral ties that bind people in communities can also be the building bricks of
the values that keep together the society as a whole. The idea that communities
and organisations can experience the universal within their own value orientation,
and the realisation that people divide their loyalties over different communities
and organisations can be seen as important tools for the coming about of social
cohesion. This will be explained below.
The differentiation of loyalties results from the appreciation ofautonomy and the
possibility of experiencing universal values within communities and organisations. As was described in chapters 3 and 4, civil society organisations and constitutional safeguards for identity are ways of enabling people to engage in their
loyalties and ties over a whole range ofcommunities and organisations. This can
be in the development ofterritorial units (federalism), or in civil society organisations on religious, cultural or linguistic grounds.
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Where such a differentiation ofloyalties exists, single communities and organisations do not have a total hold over their members; they are limited in range and
intensity; they are different in character; and the character of the bonds between
the members differs as well. Each separate community or organisation opens
itself to experiencing universal values. Thus, they are to be seen as closed units,
but related to others and to the society as a whole. The dialogue in the society as a
whole is important, because, thanks to the contribution from different talents and
experiences, it can bring about a better understanding of the moral values that
inform society as a whole. This will be dealt with in paragraph 5.2.4.
This is an alternative to the monolithic orientation ofpeople to the characteristics
o f one community in particular, which is a denial o f the fact that the loyalties of
people are differentiated and that all are members ofa single body politic. Identity
should not be reduced to a single status, be it the atomistic individual, social class,
national identity, political ideology, or race. No group can or should claim total
loyalty or obedience ofits members.

The appreciation of difference should not only work within the relationship
between the body politic and the communities and organisations, but also
between the members of these communities and organisations and between the
different communities and organisations themselves. Accentuating differences
between communities and denying the differences within communities has a centrifugal effect. In order to be sustainable, this appreciation ofdifference needs not
only the recognition of the body politic, but of the citizens and the communities
and organisations in society as well.
Communities in the field of civil society are largely able to answer the need for
identity and values oftheir members. In stressing the role ofcivil society, attention
has already been paid to the existence of differentiated loyalties. Amitai Etzioni
has described society as a "mosaic".48 Such a description of the role of
autonomous communities in the general society implies on the one hand that they
maintain their cultural particularities, pride, traditions, but on the other hand that
they simultaneously recognise that they are integrally part ofa greater encompassing whole.49 In the words of Etzioni, the mosaic is held together within a solid
frame ofthe "community ofcommunities", with "room for pluralism as a permanent feature ofa diverse yet united society."50
In order to keep a balance between smaller communities and the overall "community of communities", the body politic, Etzioni suggests that loyalties should be
layered between different communities, from the smallest to larger ones, to the
body politic.5r The community can be contextualised by placing the values ofthat
community within the broader framework of "a higher order of legitimacy".52
Etzioni takes a hierarchical view ofdifferentiated - in his own words "layered" -
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loyalties.53 He stresses that autonomy has to be "corrected" by a "moral community ofa higher level", leading up to the "community ofcommunities". All members of the society should feel bound to the common values of higher order, the
values upheld in the society as a whole.54 The higher level frames, directs and limits the options ofthe lower level.55
There is a difference between seeing loyalties as "layered" and seeing them as "differentiated". The question is whether the body politic is seen as being ofa hierarchically "higher" order than communities and organisations, or whether the latter are
seen as "equal but ofa different quality". Take the case of the church for instance.
There, value orientation is directed at universal values that are in no way subordinated to those of the body politic. Religious values have a different quality, lay different
emphases than political values, but they are not subordinated to the latter. Different
spheres in society - the family, social security, education, and health-care - have
their own mission and mandate. These cannot be deduced from the responsibility of
the state, even iforganisations working within these spheres provide services, which

are postulated by economic and social human rights as public tasks.
A society in which loyalties are differentiated encourages a general attitude among
people that is oriented towards commitment to common purposes, be it in a specific community or in a broader framework. Members ofcommunities or organisations should combine commitment to their own values with respect and
tolerance towards those ofothers. Tolerance is not so much accepting the views of
others as equally true as one's own views, but is more like learning to live peacefully with those with whom one disagrees.
If identity is seen as an attempt to express universal truth - in recognition of the
dignity ofthe person - this would imply an appreciation for others who seek their
own attempt to interpret these same truths. Tolerance is the inclination to see
expressions ofidentity and values in their relation to universal truths. This is also
the moral ground for limiting expressions of identity and values. For this, the
broader social order, the general climate in the body politic, needs to reflect the
same general approach. Tension between internalised tolerance in communities
and organisations and the external climate in the whole ofsociety needs to be prevented. If outside forces suppress tolerance, the effects o internalisation will be
disconnected.56
When all types of autonomous communities and organisations are compared, it
shows that definitions ofthe good life among them differ. In the field ofthe market, other values are stressed than in the fields ofthe family, ofeducation, the faith
community, or the state. In each sphere, there may be leading principles (common
values) ofa specific kind, without any one in particular having to express a universal definition ofthe good life as such. What may arise are overlapping concepts of
the good life, such as the appreciation ofautonomy and pluralism.
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The interesting thing, however, is that the universal can only be voiced in the particular: in a given language, a specific culture, an existing religion, a specific
undertaking in society. Ifthe particular is silenced, a way to experiencing the universal is closed offas well.57 Diversity and pluralism should not be upheld because
diversity and pluralism are fundamental values in themselves, but because diversity improves the chances ofexperiencing the universal. So, in accommodating the
particular, the universal is being given a chance of being heard as well; thus
enhancing human dignity.

In the experiences of social organisations and communities the universal may
become manifest. There is no reason to suppose that this will happen sooner or
more profoundly in a larger community than in a smaller one, or within the framework ofthe state rather than in a private organisation. The values experienced in
the different spheres of society should in principle be recognised as of equal
worth. All are potential venues for experiencing truth and universal values. The
values upheld in the different spheres ofsociety may and will overlap and lead to
an appreciation ofa common moral ground, ofwhich appreciation ofpluralism is
one. This should be the tool with which to encourage appreciation of difference
and tolerance towards other communities in the body politic.

5.2.3 The third dimension: shared identity
Differentiated loyalties foster a general attitude that is oriented at commitment to
common purposes. A shared identity would be the next step in creating a feeling
of community that is more than just an accidental collection of individuals. In the
view of Kymlicka, this has to be a feeling of having common roots, the ability to
work together and live together, and a deliberate wish to be community.58 In this
respect, Taylor thinks ofcommon ties with a specific historical unit, in which people are able to consider themselves as a meaningful community.59 The stronger
this common identity is, the smaller will be the risk of fragmentation whenever
partial identities are stressed.
Awareness ofcommonality can be based on shared historical experiences or on a
shared project for the future. The former comes about by identity, aspects ofwhich
are language, culture, religion, ethnicity, nationality, and which is delivered over
time and memory. Membership in this sense is not so much a matter ofdeliberate
choice but something one is born into or called upon to join. Identity then is a
founding principle of the characteristics of communities and organisations. At a
later age, a person may decide to continue membership or to criticise it, to break
away or to change allegiance.
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Values relate to awareness of commonality in the sense o f a shared project, which
lies in the future. Values serve as a framework for evaluating existing circumstances,
aspects ofwhich are present in faith, culture, organisations, or state institutions.
The vision ofthe common good is an example of an ideal that has to be constantly
kept in mind. The work of a community towards implementation of the values it
upholds over the years will become elements ofits identity. Membership ofa valuebased community can be a matter of deliberate choice. Entry into communities
determined by identity is more difficult than joining value-based organisations;
sometimes entering or leaving identity-based communities is made impossible, for

instance when these communities are based on racial or ethnic identity.
This paragraph is dedicated to shared identity. As far as the shared identity ofthe
body politic is concerned, there is difference of opinion on the relation between
identity and state unity. Kymlicka keeps in line with liberal theories that treat
nations or national cultures as the basic units ofpolitical theory. In this theory, the
nation is the relevant community for most people within which to experience freedom and to make their choices. This does not hold for the smaller communities of
communitarians, nor for a world without borders, which may threaten national
culture.6° He argues that freedom needs a national context ofmeaningful choices,
a context provided by the history and the language of that culture.6x National culture is the context in which individual choices are made. The existence ofseparate
states is derived from the existence of separate national cultures. Similarly, the
existence ofgroup-differentiated rights within states is derived from the existence
ofdifferent national cultures within states. 62

Kymlicka takes the view that national minorities and indigenous peoples resist
being integrated in the dominant culture and seek to protect their own societal
culture. For this reason, he disagrees with the opinion that what are called national minorities and indigenous peoples can be treated as mere ethnic groups or as
social movements that need specific rights within the body politic. He believes
they need rights as separate and self-governing units distinct from the mainstream
society.63 Given this position Kymlicka is able to offer but few guarantees against
the threat of fragmentation. When he discusses promotion of social cohesion,
Kymlicka sees three possibilities.64 The first one is the establishment ofcommon
values, in the sense ofa shared vision ofjustice.
However, Kymlicka argues, countries such as Sweden and Norway have the same
values, but this does not appear to be a reason for both countries to unite. In
Canada on the other hand, citizens share the same values, but this does not stop
the Quebecois to strive for more self-government. Therefore, he claims, shared
values are insufficient ground for social cohesion.65 The second possible view
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Kymlicka mentions is that social cohesion may come about as a result of a common identity that rises above rivalling national identities. The problem here,
according to Kymlicka, is that factors determining identity, such as history, language or religion, are in themselves sources ofdivision. The absence ofa common
identity in this respect is the very problem. 66
Thus, Kymlicka takes a third view, which holds that social cohesion can only come
about asa result ofa common appreciation ofdiversity itself. People from different minorities within one country will only remain loyal to a broader political
unity, ifthey perceive this unity as the context in which their own national identity
is nourished instead of being made subservient. The example of Switzerland
comes to mind. Therefore, the only way fragmentation can be prevented is to
accommodate the desire to be different and to build the confidence among the
minorities that agreements made in this respect will be maintained. Diversity has
to be seen and defended as a common good. And this has to be supported by tolerance and mutual respect. Even then, according to Kymlicka, arrangements for
self-government may reduce the risks ofseparatism, but there is no guarantee that
solidarity with the broader society will be strengthened. 67 So, identity may have

centrifugal effects.
But identities are not fixed forever, nor are they immutable. They are shaped and
influenced by people living and working together. Furthermore, identity has been
shaped by economic development, war, geographical circumstances, and other
factors. Over the years, citizens have gradually come to appreciate their belonging
to a specific body politic with a distinctive identity. The same is happening in all
modern societies, where loyalties of people are differentiated among various communities and institutions. They work together at the work place, they spend free
time together at other places, they experience what other people find important
through means of mass communication. The same factors that worked in the past
are still at work today. All this is of influence to identities, both within sub-groups
and in the broader whole ofthe body politic.
Such a process of developing identity can be supported by the use of collective
commemorative days, monuments, and public symbols.68 In a way, a Constitution
also articulates the common identity and memory within the framework of the
state and, the people ("we, the people") who make up the body politic. A
Constitution is part of a common identity and integrates all citizens in the public
sphere on an equal basis. But the identity written down in the Constitution as such
is not enough, as was seen. More is needed to keep a pluralist society from falling
apart. In a process through which people belonging to different identities may
come to appreciate a common civic ideal, a «megalogue", as it has been called by

Etzioni, may be necessary.
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5.2.4 The fourth dimension: megalogue and reconciliation
As communities and organisations are constantly attempting to express the significance oftruth in particular circumstances, a broader dialogue, for instance on
the level of the society as a whole, is important. Only by exchanging views and
experiences will it be possible to improve on the articulation of moral values and
identities. A "megalogue", as it has been called by Etzioni, is a permanent debate
on values on the level ofthe society as a whole that helps shape a normative moral
order.69 To him, such a moral order is important, because it enables most members of a Society to believe in belonging together out of inner conviction rather
than being pressed to do so from outside.70 In Etzioni's view, the moral order has
to account for about 70% ofthe unity, and the law for 300/0.7I
Thanks to a "megalogue" distant persons can be united in a debating space within a single general framework, which can, in the view ofTaylor, be part ofa broader whole ofcommon actions.72 On this basis, the citizens can make a meaningful
unity together rather than an accidental collection of individuals. Through the
"megalogue" a debate takes place, where every citizen may join in, so that the body
politic as a whole may develop a public opinion on important issues, with a normative status in the sense that the government takes note of it.73 Such a communication, which steers the debate or excludes certain options, helps to balance
values. It fosters the awareness ofthe body politic being a community.74
In order to get to know a common moral ground the megalogue ought to be taking place on the level of the whole ofthe body politic. The common space where
the members ofthe community ofthe state meet through all kinds of media and
discuss matters ofcommon interest and shape common ideas about these issues
is called public domain.75 In families, bars, neighbourhoods, meeting points, and
churches, millions of local conversations get connected with the general society,
with broader networks in political parties, trade unions, and social organisations
thanks to the modern instruments ofcommunication, such as internet, radio and
television.76

Reconciliation may be seen as an intensified form ofmegalogue. As it is seen here,
it is a broader concept than just mediation and conflict settlement. It is a process,
which tries to penetrate emotional aspects as well, such as resentment and hatred.
These may be overcome by the attempt to come to an expression oftruth which is
felt as common by the communities involved and which may come to serve as a
context in which partial identities can be observed.
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In the study ofhistory, generally two methods may be distinguished in the attempt
to understand the past. This may either be done through story telling (history as
"art"), or through the scientific interpretation ofstructural developments (history
as "social science"). Furthermore, each generation of historians will have their
perspective and their particular interest in the study ofthe past, and new insights
and theories will be added, but they can all only be appreciated as methods aimed
at finding out what really happened. History has a serious impact on the selfunderstanding ofcommunities with a certain identity and thus on the relationship
between different communities as well.
Reconciliation should be based on the recognition that identities are serious ways
ofattempting to come into contact with truth. New insights and ensuing changes
are always possible. For this to happen, more is needed than just two parties sitting together and formulating truth as a negotiated compromise. When national
or ethnic identities have been mobilised politically, deeply felt myths, symbols and
emotions have been roused, which are very hard to subdue by rational means. In
order to surpass myths of the past, conflicting groups must be willing to relate a
part of their identity to a common truth and a common responsibility.
The result of the process of reconciliation ought to be new and enriched ways of
expressing truth. In a way, reconciliation is a process ofconnecting identities that
determined the past with values that are meant to determine the future. According
to Ignatieff, such an expression ofthe truth is not the whole truth, nor does it need
to be wholly accepted by those against whom it is directed. But the least that can
be achieved is on the one hand a curtailment ofthe number oflies that go around
unattested and on the other influence on the framework within which public dialogue takes place.77 On the basis ofthe South African experience, Tom Lodge sees
three ways in which truth and reconciliation processes can help a society. Firstly,
they give comfort to the victims ofoppression and restore trust in the body politic.
Secondly, they can contribute to reconciliation between formerly divided communities. Thirdly, they can encourage the coming about of moral reconstruction, ofa
sense of commitment and citizenship around common political ideals.78
According to Ignatieff, as far as the relation between national identity and truth is
concerned, national identity is not just an attempt to express aspects of truth, but
it is also about forgetting and/or constructing myths of unity and being different.
National identity is as much a social construction as it is inherited. This should not
come as a surprise. In chapter I it was stated that national identity not only has
"objective" components, such as ethnic, religious and linguistic characteristics,
but "subjective" components as well; in the sense that objective components are
instrumentalised in order to achieve political goals. This makes possible the realisation, as expressed by Ignatieff, that nobody needs to be a prisoner ofthe past.79
Collective myths or collective forgetting - paranoia, desire, longing - ought not to
stand in the way oftruth.
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of course, a limit to changing identity. Objective components, such as
religious, cultural or linguistic characteristics, ought not to be changed by force or
outside pressure. Where one or more of these "objective" aspects of identity are
oppressed, people are damaged in their dignity. On the other hand, identity is not
immutable. It should be subject to the criticism of future oriented values, among
which the dignity ofthe person stands central. This should be restored in the reconciliation process.
There is,

A government is not entirely powerless to encourage the coming about ofa common vision ofthe good society. It can influence moral beliefs in general by following a policy of promoting justice and keeping law and order and by strengthening
the framework within which the good life can be pursued by the various actors in
society each in their own way.8° This has to be articulated clearly and in such a way,
that those who do not share the definition of the good life are not depreciated. For
this, dialogue with others is necessary. A society with strong substantive ethics can
be liberal, ifit accepts diversity.81
Ideally, democracy is representative ofthe moral dialogue in society and the different groups and their culture, religion and language, as long as the focus in parliament is on the shaping ofpublic policies for the body politic as a whole. In order
to both strengthen the collective focus on the public domain and therefore build a
sense of unity, and respect pluralism, the public dialogue - i.e. the dialogue that
has the body politic as its forum - must be varied, demand driven, representative,
and aware ofits own perspective.
Firstly, the public dialogue must be varied and allow for differentiated loyalties in
society. The debate within the public domain is not necessarily directed at the politics ofthe state only, but also at the dialogue between civil society organisations
and business, where government may not be directly involved. Religiously identifiable groups may, for instance, direct their activities at the re-moralisation ofthe
whole society. National minorities may want to contribute to an enrichment ofthe
body politic as a whole. The aim of strengthening a common moral ground in the
body politic must not discard the importance of the moral voice emerging from
within communities and organisations in society. The state should develop policies that support the internalisation of values. Intervention in moral dialogue
development within communities and organisations in society must be limited
and take place only ifhuman dignity is threatened.
Secondly, the public dialogue must be demand driven. The voices that are heard
must not be imposed by the government from above, but stem from the communities in society. The specific kinds ofaccommodation ofgroup identities will differ according to the specific characteristics ofthe groups in question. Indigenous
peoples will have other interests than linguistic minorities. It is up to them, in the
first place, to express their concerns and ideals within the framework of the rule
oflaw and the dignity ofthe human person.

80 Maritain, Man and the State, I73 b.
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Thirdly, the public dialogue must be representative, in the sense that local, regional and minority debates have access to the public domain and are able to penetrate
the broader moral dialogue, for instance via political parties, mass media or interest groups. The issues at stake within or ofinterest to minority groups may then
be put on the national agenda. Exclusion ofminorities must be prevented, or else
they might turn away from the dialogue within the body politic and close themselves offfrom the general society.82 If, on the other hand, they have access to the
public domain, this may also have strengthening effects on social cohesion. Mass
media in the public domain can exert power, but also co-determine the quality and
the outreach ofthe debate.

And, fourthly, the public domain is not wholly encompassed by the institutions of
the state. It is of a different and wider order. But it is politically relevant in the
sense that the state has an interest in closely following what is taking place, and
when the outcome of the public dialogue is expressed in national elections and
representative assemblies, the state has to follow it. A representative democracy
will reflect the moral dialogue in the debate and the ways common policies are
found.83 The public dialogue, where it is relevant to the body politic, must orientate itself on its particular perspective, which is the building of a common civic
ideal. Democratic politics must not only be a forum where people from various
backgrounds meet and discuss, but where agreement is reached as well.84

5.2.5 The fifth dimension: a common civic ideal
A successful megalogue or process of reconciliation makes possible the coming
about ofa common civic ideal in a body politic. Values in the sense ofa common
civic ideal are forward looking and are aimed at assessing the existing circumstances and of improving on them. Values are the expression of fundamental
ideals, which hold a message for the future. The determination to live together can
be deliberately chosen on the basis of shared values. What remains is the question
whether values within the broader society can be upheld without suppressing
identities in communities that have their own right to existence.
Is it possible to imagine a common civic ideal or a common moral ground that

allows for differentiation in not only religion, economic class, but in national
identity as well? In previous paragraphs it was defended that a well-functioning
democracy presupposes a common orientation to the body politic. Citizens must
feel that together they are citizens ofthe state and constituents ofthe body politic.
The purpose ofa common civic ideal is to give a basis of values to this feeling of
belonging together within the state.
What may come about thanks to megalogue or reconciliation is what Maritain
calls "civic devotion", which includes love of the fatherland, its history and an

82 Taylor, De politieke cultuur van de modernittit, IIg-I22.
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understanding of the various traditions that together contribute to its character
and unity and which is oriented at a common civic ideal.85 Where it exists, such a
common civic ideal encourages participation in the institutions o fthe body politic.
This common civic ideal is fed by shared identity and common history, but it holds
values that are future oriented. In the view ofCharles Taylor, it includes a shared
vision ofthe good life. The core ofthis shared vision ofthe good life, as confirmed
and endorsed by the body politic as a whole, is a meaningful freedom that recognises the dignity ofthe citizens.86 To be more specific: it should in fact meet two
criteria: (I) Is the unalienable dignity of each human being respected? (2) Is it
helpful to the freedom and ideals ofthe communities that live in it?
What is the role ofvalues in the search for a meaningful order, where people can
be different from each other, while at the same time staying connected in a certain
way?87 The common civic ideal is not all encompassing (see the paragraph on differentiated loyalties), but it is related to the function o f the body politic. Nor is it
ofa higher or more perfect order than in other spheres of society. It deals with the
relation between the state, the citizens and their communities and organisations
as far as is relevant to their relationships within the public framework. On the one
hand, this "megalogue" is more "thicker" - than just constitutional patriotism.
On the other hand it is narrow, because it has to be distinguished from the
attempts to articulate truth in communities in the civil society.
Citizens must feel that they are citizens ofthe state, members of the state community, and constituents ofthe body politic. This is a quality, which is important, but
it does notper se compete with their other memberships. None of these should be
all embracing. In Kymlicka's opinion, cultural and national identity has to be distinguished from loyalty towards the state. The latter he defines as patriotism,
which is not necessarily synonymous to belonging to the same national commu-

nity.88

A society that values pluralism positively should support formations and processes that support loyalties in society and common values. Not with the aim of suppressing difference, but of strengthening loyalties and ofencouraging the search
for values. This is in support of "nation-building". A body politic where strong
and differentiated loyalties exist, and where activities ofits members are related to
values, is a cohesive one. Such a body politic is open to cultural, linguistic and religious diversity, while on the other hand it provides a space where differences can
be overcome, a space, which is founded on the presumption that cultures, languages and religions are, not closed systems, but dynamic vehicles ofhuman dignity. An open and pluralist society is a source of mutual enrichment for all
communities and organisations, which are part of it. Therefore, toleration and
peaceful coexistence should be part ofthe common moral ground.89
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Values do not stand by themselves, but have a common cause. In respecting the
dignity of the human person, as a transcendent value, the ultimate ground, the
"hyper-good", for recognition ofpluralism can be found. This way, an alternative
can be offered to both imposed uniformity and relativism that denies the possibility of social cohesion on the basis of common values. As was indicated above,
identity relates to uniqueness and particularity, whereas values are embedded in

universality.
Autonomy therefore is not an absolute right, but should be seen as an essential
instrument to respecting the dignity of the human person. Kymlicka argues that
national minorities have the right to protect their own culture, but only on condition that they let themselves be guided by liberal principles. Which means that,
firstly, these minorities themselves ought not to impose restrictions on individual
rights, and, secondly, no rights ought to be granted that enable a specific group to
oppress another.90 But that does not mean, in his opinion, that liberals should
impose their convictions on groups that do not share them. If these principles are
enforced on groups from outside, this will be seen as paternalism and will be
doomed to fail. What is needed is internalisation ofliberal principles by the members ofthese self-governing groups themselves.9I
As was stated in the introduction, the values and principles, on which the rule of
law and more specifically the constitution is grounded, inform the way institu-

tions will develop according to their identity. And, vice versa, institutions contribute to cultural and values development and inform the values and principles by
which the national community in the framework ofthe state is guided.
Etzioni calls for equilibrium between order and autonomy. This balance is ideal in
a society where every sub-community is able to do justice to its special tradition
and subculture, to attend to its interests and at the same time to co-operate with
other communities and keep alive a core of common values.92 Autonomy would
therefore have to be a constitutive value in the body politic; a characteristic of a
society, that provides for structured possibilities and legitimation ofexpression of
values, needs and preferences, both by individual persons and by communities
and organisations.93 Autonomy is a function ofthe dignity ofthe person. The limits ofautonomy are to be found in the same principles that are the foundations of
it, the dignity ofthe person. To give an example where these limits lie: a religious
community ought not to be allowed to deny its members the right to change their

religion.
There are several instruments that come to the fore when thinking about building
and strengthening a common civic ideal:

Kymlicka, Multicultural Citizenship, I52-I53·
gI Kymlicka, Multicultural Citizenship, I67.
90

92 Etzioni, The New Golden Rule, IgI.

93 Etzioni, The New Golden Rule, 23

II Theoretical framework

I36

Symbols of unity that reflect the content ofthe common civic ideal are important
instruments. One may think of collective holidays and days of remembrance in
order to remind people oftheir commitment to the body politic; monuments and
memorials, moral leadership, that lives in these common values.
Consensus seeking is an instrument: the setting ofcommon standards by as much
dialogue and consensus as possible with minorities. The best way to promote this
is dialogue and negotiations between majority and minority, a public debate,
preferably by members of the minority themselves. As was seen in chapter 4,
respect for linguistic pluralism then does not necessarily have to stand in the way
ofsocial cohesion. The latter may even be promoted, when speakers ofall indigenous languages get access to and are addressed in their own tongue, when participating in public affairs. What is much more important than a uniform official
language is what is actually meant by the words and concepts, which are expressed
in the different languages. Even in the European Union with its increasing number of official languages a common political argot is coming into being, which is
understood by those who are using it.
A further instrument is to minimise measures that limit the freedom and responsibilities ofcommunities and organisations or that encroach on the way in which values are made relevant to the social activities that are undertaken in the civil society.
Next, economic incentives, such as subsidies, may be used. This also entails affirmative action, not only directed at combating disadvantages for individuals, but at
promoting a level playing field for civil society organisations representing disadvantaged minority groups in the public dialogue.
Education should not be seen as preparation for an active life at the work place
only, but also as a means for participation in organisations and communities and
the institutions of the state. Education is a positive instrument to promote civic
devotion. Education in civic devotion ought not to be used to support one culture,
one religion, but the common civic ideal including principles and values that relate
to the body politic.94 This would leave scope for the accommodation of specific
cultural and religious input in religiously based schools. Education in citizenship
should be a subject, both in public and in private schools.
Finally, there needs to be a sense of solidarity between weaker and stronger communities and civil society organisations. Stronger minorities can help less developed ones financially and by exchanging experience and know-how.

5.3

Conclusions

The basic issue in this chapter was to see whether it would be possible to develop
a meaningful order, in which people can be different culturally, linguistically and
religiously, while at the same time being connected to each other in the body
politic. Three elements may be seen as essential to such an order. The first is
recognition ofthe fact that the universal is expressed in the particular. The second
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element is recognition ofdifferentiated loyalties. The third is the meaningful order
of the body politic that takes these two into account.
The universal will only be voiced in the particular: the language, the culture, the
religion. So, in accommodating the particular, the universal is given a chance of
being heard as well. And, vice versa, ifthe particular is silenced, the way oflearning the universal is closed offas well. Within the broad range ofautonomous communities and organisations definitions of the good life differ. In the field of the
market, different values are stressed than in the field of the family, of education,
the faith community, or the state. In each sphere, there may be common values of
a specific kind, without any one in particular expressing a universal definition of
the good life as such. But what may arise are overlapping concepts ofthe good life,
such as the appreciation ofautonomy and pluralism.
If the source for moral goods is sought outside particular concerns of this time
and place, it can be seen as equally binding to all, to oneself, to one's community
and organisation, to those who happen to hold political power. This is where
being different as an alternative way to experience universal truth, and where pluralism itself finds its moral foundation. Diversity and pluralism should not be
upheld because they are fundamental values in themselves, but because diversity
improves the chances ofexperiencing the universal.
Where differentiated loyalties are accepted, single communities and organisations
do not have a total hold or a total moral grip over their members; they are limited
in range and intensity; they are different in character; and the character of the
bonds between the members differs as well. In order to be sustainable, this appreciation of difference needs not only the recognition of the body politic, but also
that of the citizens and the communities and organisations in society. Tension
between internalised tolerance in communities and organisations and the external
climate in the whole of society needs to be prevented. If outside forces suppress
tolerance, the effects ofinternalisation will be disconnected.
Social cohesion needs the existence ofcommon civic ideals, ofwhich the protection ofpluralism is one. In a way, a Constitution articulates the common identity
and memory within the framework ofthe state and, "we, the people", who make
up the body politic. A Constitution integrates all citizens politically on an equal
basis. But constitutional patriotism does not make up a bond strong enough to
keep a pluralist society together.
Fragmentation can be prevented by accommodating the desire to be different and
by nourishing the confidence among the minorities that agreements made in this
respect will be maintained. Diversity has to be seen and defended as a common
good and this has to be supported by tolerance and mutual respect. The overall
result ought to be that the character of the body politic and the common moral
ground on which it is based is open to the input of minorities. But minorities will
change as well. They will be oriented towards the common civic ideal and
undoubtedly become minorities within the broader context ofthe body politic they
are part of. Difference will be difference within a specific context.
In respecting the dignity of the human person, as a transcendent value, the ultimate ground, the "hyper-good", for recognition ofpluralism can be found. This
way, an alternative can be offered to both an imposed uniformity and a kind ofrel-
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ativism that denies the possibility ofsocial cohesion on the basis ofcommon values. Elements of respect for the dignity of the human person are freedom and
responsibility, openness for transcendence ("truth") and openness for relations
with others.

PART 111

66NATION"-BUILDING AND
PLURALISM IN SOUTH AFRICA

1.

ID ENTITY
The problem with South African identity is that many factors that make up a feeling ofbelonging to a common community, did not exist in South African history.
In a way, the official shared history ofthe South African body politic started on 27
April I994. At that time, all inhabitants ofthe country were officially recognised gis
equal citizens ofthe state. There have ofcourse been many intensive interactions
between the peoples and the groups that inhabited the geographical entity that
today is known as the Republic of South Africa. Before I994 the majority ofthese
persons had not been recognised, however, as full and equal citizens because of
the colour of their skin.

This chapter will deal with cultural, religious and linguistic aspects of identity in
South Africa. The problematic issue of national identity, in the sense of a feeling
ofbelonging together in the body politic, in South Africa will be raised. Is there a
national identity in South Africa? If so, how did it come about? In what way does
national identity relate to the state?
In part 2 three components of national identity were distinguished: objective components, such as ethnic, religious and linguistic characteristics; subjective components, with which objective components are used as instruments in order to
achieve political goals; and reactive components, in the sense that national awareness is raised and fostered in reaction to outside developments that are seen as
threatening, such as colonial oppression or the effects ofglobalisation.
In the following paragraphs, elements of South African history, relevant to the
subject ofthis study, will be presented. First, the coming about of merging histories will be presented. After that an attempt will be made to show the various cultural, linguistic and religious minorities in relation to the objective components of
national identity.

1.1

Merging histories

At the beginning of the Christian era the territory that is today South Africa was
sparsely inhabited by nomadic groups ofhunter/gatherers, the San, and herders,
the Khoikhoi. The San were later called "Bushmen" by European settlers and
adventurers. After the arrival of settlers from Europe, the San were practically
exterminated. Today, isolated groups survive on the fringes ofthe Kalahari Desert
and in Namibia and Botswana. Their way oflife still is under constant pressure. By
international standards, today they are considered to be indigenous peoples.
Then there were the Khoikhoi. They were herders of sheep and cattle, who lived in
more or less permanent settlements. They mainly lived in the Western Cape and
along the Eastern Coastal belt. After I652 they came under the rule of the Dutch
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East India Company and were gradually forced into a subservient position. They
learned to speak Dutch and were converted to the Dutch Reformed religion.
Furthermore, the East India Company imported slaves, mainly from its Asian
colonies and from nearby coastal regions in tropical Africa. The slaves imported
from Java managed to keep their specific identity, based on the Islamic faith and
written Arabic language. Today about I70.000 of these Cape Malay live in South
Africa. In I828 Khoikhoi and freed slaves were given equal status before the law in
the Cape Colony. In I834, slavery was abolished. For the former slaves, this freedom was relative, as they did not own land or have any possessions and were totally dependent on white employers for their work and income. In the nineteenth
century the descendants of San, Khoikhoi and Malay and other slaves came to be

categorised as "Coloureds".

Black African populations lived in the summer-rainfall regions in the interior of
today's South Africa. These peoples could be distinguished in two main groups,
differing in language and culture. The first lived in the high veld of the interior,
North ofthe Cape Colony. They were sedentary peoples who had no unified power
structures or language. They spoke various dialects and were collectively called
Bechuana (later: Tswana and Sotho). The Northern Sotho (Pedi) were incorporated in the Transvaal Republic. The Southern Sotho, were unified under king
Moshoeshoe. He brought different peoples, who roamed about in the interior,
under his protection. Those who accepted him as their paramount chief were
given protection in a relatively safe area, on the mountains in present-day Lesotho.
The dialect of the people in the mountainous areas, a dialect ofTswana, became
the standard language, seSotho. Catholic and Anglican missionaries baptised the
baSotho, codified traditional law and studied the language. Further North in the
interior lived the Venda. They formed towns which numbered 2000 to 3000 inhabitants, who were engaged in crafts such as metallurgy and leather production. On
the East Coast lived the Tsonga, a people which mainly lived on fishing.
The other main group established themselves on the Southern coastal regions, living in today's KwaZulu-Natal and the Eastern Cape. Later they came to be called
"Nguni". They were cattle keepers, using more or less permanentgrazinggrounds
and using milk as the basic source ofnutrition. In the eighteenth and early nineteenth centuries, the Nguni chiefdoms grew into larger and more centralised
political entities. This process was intensified under tile pressure of the British
Empire, which established itselfin South Africa in 1806. As they did elsewhere in
Africa, the British used the indirect rule of traditional leadership to keep Africans
under control. This undermined the authority of traditional leaders, who for their
power became dependent on the colonisers instead ofthe population.I
In ISI6, in today's KwaZulu-Natal, Shaka took over power and transformed the
Zulu into a highly centralised kingdom of over 2 million people. Shaka beat his
rival Ndwandwe and drove him and his people away northwards. Under their new
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leader Mzilikazi, they would position themselves on the high veld along the Marico
River and would later be known as Ndebele. Eventually most of the Ndebele
migrated to present Zimbabwe. The other people that had been driven away were
the Ngwane, who withdrew to the land that today is called Swaziland, where they
formed an independent kingdom. In I887 Zululand became a British colony under
the authority of the governor of Natal. In 1897 Zululand was incorporated into
Natal. The wars and the British rule only led to stronger awareness ofZulu national identity. As late as I906 and I907, there were major uprisings of Zulu against

British rule.
In what is now the Eastern Cape, centralised authority did not develop, but the
people that made up the Xhosa were differentiated among several larger chiefdoms. These Xhosa-speaking communities lived on the limits ofthe summer rainfall areas, along the Kei, the Keiskamma, and the Great Fish Rjvers. Three main
groups evolved, the Pondo, the Thembu and the Xhosa proper. Xhosa identity
emerged in the Frontier Wars between 834 and 878 fought between the colony
and the Xhosa, mostly about cattle thefts and British reprisals, which provoked the
outbreak of new wars. In I878 all of the lands belonging to the different Xhosa
tribes came under direct or indirect British rule.

In the seventeenth century, Europeans, mainly from Dutch ancestry, began to settle at the Southern tip of the African continent. They founded Cape Town as a victualling station on the sea-route between the Netherlands and East Asia. They
gradually spread out to the North, conquering Khoikhoi captaincies and taking
Khoikhoi people as servants on their farms. For about I5O years, the Cape was
ruled by the Dutch East India Company (VOC). The only language allowed was
Dutch and the Dutch Reformed church was the one official religion. Many
colonists, however, went inland, out ofreach ofthe VOC administration, living on
isolated farms or leading a semi nomadic life with their cattle. The farther away
they went from Cape Town, the more distanced they got from the sources of Dutch
culture. The descendants ofthe Dutch colonists became, what has been called, a
white tribe of Africa.2 A new vernacular developed, that at the end of the nineteenth century came to be seen as a separate language called Afrikaans.
After a short interval, the British took power over the Cape in I806. Fifteen years
later British subjects settled in greater numbers. The colony and its inhabitants felt
the political, military, economic and cultural impact ofthe British Empire. Within
a few generations traditional African relations, cultures and values were under
pressure and for many Africans traditional life disintegrated. Economically, many
black men were pressed to make their labour available in the greater market economy. Those pieces of land that were left out of direct annexation were treated as
"native reserves". Chiefs were either deposed or subjected to British rule.
Language not only leads to a feeling ofunity between those who share in that language, but to a distinction between groups ofdifferent languages as well. British

2

Andrd Brink, The Afrikaners, National Geographic Magazine (October I988) 556-58,t.

I4

III

"Nation"-building

and pluralism

in

South Africa

rule was felt by the descendants of the Dutch colonists, who became aware oftheir
distinct national identity, with their own language Afrikaans - and Calvinist religion. The British colonial rulers considered Afrikaans speaking people inferior
Boers. In the colonial era, English became the official language of the colonies. In
reaction, the awareness ofthe value ofDutch and later Afrikaans increased. At the
end ofthe nineteenth century, several associations and movements were founded
to defend the Dutch and later the Afrikaans languages.
Language played a part in attempts to bring order to the peoples of Southern
Africa. Language was used to differentiate between different black peoples. As
missionaries wanted to translate the Bible in the vernacular, they studied the languages ofthe people they worked with. On this basis they constructed grammars
and dictionaries. A pioneer of German linguistics was Wilhelm Bleeck (I8271875)·He worked the last I4 years of his life in South Africa.3 What happened was
in many ways comparable to developments in nineteenth century Europe. Oral
languages, histories and customs were codified. Dictionaries and grammars were
made for languages and books especially the Bible - were translated. This confirmed and codified linguistic distinctions and made them more durable for the
future. Distinctions between Xhosa, Zulu, Sotho and Tswana were now made
"official". For instance, in I838 the first translation of the New Testament was
published in Setswana. The first grammar of Zulu was written by John Colenso,
who in 853 became bishop of Natal. He saw understanding of Zulu culture and
beliefs as a precondition for successful conversion.
-

-

In I869 diamonds were found at Kimberley, and in I886 gold was discovered in the
area that rapidly developed into the city ofjohannesburg. Both finds gave rise to
South Africa's industrial revolution, introducing railway connections, communication by telegraph and the inclusion in the economy of the British colonial
empire. Wine, wool and grain were exported tO, consumer goods were imported
from, the mother country. White and black migrants started to live in densely populated settlements in and around Johannesburg. As the native areas were too poor
to feed their inhabitants adequately, many blacks were forced to offer their labour
to white employers, especially as unskilled cheap labour. A black urban working
class emerged. At the end ofthe nineteenth centur 45·000 mineworkers worked
in the diamond industry along the Vaal River and I00.000 worked in the gold
mines around Johannesburg.
The practice was established whereby African areas served as sources of cheap
labour. In order to promote the continuing supply ofcheap black labour, the Land
Act of IgI3 blocked opportunities for the acquisition ofland by Africans for agriculture outside the reserves. The Act also ended economic opportunities for the
educated and westernised elite of Africans. Thus, although the country was divided on an ethnic and political basis, in the field ofthe economy the country developed more unity. But economic modernisation was never meant to serve the
development ofthe population as a whole. When the effects ofeconomic develop-
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ment and industrialisation broadened, mainly the

white part of the population
benefited. On the other hand, thanks to the influence ofChristianity, ofthe cash
economy and of education in townships such as Soweto, Alexandra, Sharpeville
and Crossroads, new black communities developed, with their own multi-ethnic
and often multilingual cultures.4
During the second half of the nineteenth century the search for cheap labour led
to large scale immigration ofIndians as indentured labourers. They had a five year
contract after which they could either return to India or sign on for another five
year period after which they would be eligible for permanent settlement in Natal.
These indentured labourers were the founders of the large Indian community in
South Africa.

1.2

Components of national identity

As was seen in part II, objective, subjective and reactive components of national
identity may lead to the emergence of a nation, or a national community, as a
group ofhuman beings with a common history, a shared value-system, and usually a distinct language. Here, it will be discussed whether in South African history
these objective components exist. The latest figures on the composition of the

population are as follows:5

Population category
Black African
Coloured
Indian
White
Total

Numbers

% of total population

37.205.700
4.148.800
1.153.900

79,4

4.379.800
46.888.200

9,3

8,8
2,5

100,0

The South African population was, and still is, very diverse. In October Iggg, it
consisted of44,8 million people. Of these, 79,0% was black, g,6% white, 8,g%
coloured and 2,5% Indian. The population had grown from 40,6 million in I995·
Since I995, the proportion of black people in the total population has increased
from 77,I tO 79,0%, the proportion ofwhites has decreased from II,2% in 1995 to

8,9% in 200I.6
Blacks constitute the majority of the population in all provinces except in the
Western Cape and Northern Cape. Coloured people are mainly found in the
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Northern Cape (0,4 million), Western Cape (2,4 million) and Eastern Cape (0,4
million). Most Indian people live in the province of KwaZulu-Natal (0,8 mln). The
largest numbers ofwhites are found in Gauteng (I,8 million), Western Cape (0,8
million) and KwaZulu-Natal (0,5 million).7 It must be noted that, when the survey
on which these figures are based was made, it was left to the people themselves to
indicate to which ethnic group they belonged. People might have indicated that
they were coloured when in fact they were black, or vice versa. In a way, this is no
problem, as people ought to be free to decide which community they want to
belong to.
The group ofcoloured people consists ofpeople with San or Khoi ancestors, people of mixed ancestry (European, African, Asian), and people who descend from
Malay slaves. According to Nigel Crawhall the definition of "coloured" is problematic. Most people who have been categorised as coloured are from direct Khoi
or San descent and can be considered as indigenous as black Africans in South
Africa. Crawhall contends that the idea that most coloureds are of mixed race is a
myth that was introduced by the apartheid system. It implied that coloured people,
such as the Nama, could not claim their own homeland.8 The possibility for
coloured people to debate and develop their identity is one ofthe questions ofthe
new dispensation in South Africa. Among the coloureds the total number ofpeople who today consider themselves Khoikhoi, Griqua or Nama amounts to about
3I0.000. The total number of San and of those of San ancestry is about 6000.9
They mostly live in or near the Kalahari Desert.IO
Traditional communities exist among blacks, especially in rural areas.
Characteristic of traditional African culture is a strong emphasis on social cornmunity over individual identity. The person is seen as part of their community,
where they find security and develop their talents as part of a larger whole. The
basic social unit used to be the kraal, consisting ofa cluster of four to five households ofextended families each with their own huts. Villages or kraals consists of
I5 to 50 huts. The land is for common use for grazing and hunting. Kinship relations ranging from the family to the tribe are the bonds that tie people together.
This whole includes the common ancestors, who are held in honour and whose
spirits are believed to be constantly present among the living, taking serious interest in what is happening to the community. In traditional communities land is
owned by the chief. The chief is a symbol of unity, the father over large related
groups, personalising continuity with the ancestors.
South Africa is a multilingual country. There are four main groups ofAfrican languages in South Africa: Nguni (isiZulu, isiXhosa, siSwati, isiNdebele), SothoTswana, Tsonga and Venda. The support for the official languages as first home
language in South Africa is as follows (as of October Iggg): isiZulu 23,8%;
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isiXhosa I7,6°/0; Afrikaans I3,396; Sepedi 9,490; English 8,290; Setswana 8,296;
Sesotho 7,996; Xitsonga 4,496; Tshivenda 1,396; SiSWati 2,790; isiNdebele I,690.Ir
IsiZulu is the dominant language in KwaZul-Natal (spoken by 79% ofthe population in that province) and the largest language in Gauteng (2I% ofthe population
in that province), Afrikaans is the major home language in the Northern Cape
(6g%) and the Western Cape (59%).I2
Coloureds generally speak Afrikaans and adhere to the Dutch Reformed religion.
With a few exceptions most Khoi and San languages have become extinct. But the
original languages have left their marks on Xhosa, Zulu and Afrikaans. There are
between roughly 5000 and Io.000 Nama speaking people. Of the San languages
today, an estimated 3500 people speak !Xu, IIOO Khwe, about 500 adults speak
+Khomani, 30-Ioo adults 1/Xegwi and 70 adults !Kung. An unknown number of
people probably thousands - are descendants of the /Xam. Most of them live in
the Northern Cape Province. 13 Khoi and San languages are under constant pressure
of "non-linguistic variables", such as social-economic factors (poverty) and socialpsychological factors that induce speakers of Khoi and San languages to give up
their mother tongue. This is the case when the language impacts negatively on
chances in the labour market or when it is not part of the curriculum at school.I4
According to the Pan South African Language Board (PANSALB) most people in
South Africa are able to speak and understand more than one language. Most of
those who are multilingual, speak languages which are indigenous to the country at
home and in their immediate community. The same holds for the rest ofthe African
continent. State borders do not necessarily define the limits of the zones in which
specific languages are spoken. People are usually motivated to learn other languages
when they need to communicate for reasons, which relate to trade and economic
activities. Some languages are used as "link languages or lingua francas".15
IsiNdebele, for example, is widely spoken in Zimbabwe and the northern parts of
South Africa, and is understood by speakers ofother Nguni languages (isiZulu is
probably used as a common language in South Africa by 70% of the population
although its home language speakers Constitute 22%). Setswana predominates in
Botswana. It is also being spoken widely in at least two provinces of South Africa
(the North West and the Free State). Xitsonga is spoken in Mozambique as well as
in South Africa. Afrikaans is de facto the common language of Namibia and the
Northern Cape, and it functions similarly in several other provinces.I6
-

In terms ofreligion, South Africa is a pluralist country. Religion followed missionary activities. At the end ofthe eighteenth century European missionaries, such as
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those of the London Missionary Society, sided with the development ofthe indigenous population, the combat ofpoverty and the foundation ofnew communities.
Because of this attitude they were considered with distrust by the colonial government and the white settlers. Prominent among the early missionaries were
Johannes van der Kemp, a Dutch-born minister of the Church of Scotland, John
Philip, Robert Moffat and his son-in-law David Livingstone. They also took part in
the British movement to abolish slavery.

Religions in South Africa: 2001 I7
Religion
African traditional beliefs

Numbers

Percentage of the total population

125.898

0,3

Anglican churches
Apostolic Faith Mission
Bandla Lama Nazaretha

1.722.076
246.193
248.825

0,5

Baptist Churches
Congregational Churches
Dutch Reformed Churches

691.235
508.826
3.005.697
1.150.102
551.668
654.064
75.549

1,5
1,1

Ethiopian type churches
Hinduism
Islam

Judaism
Lutheran Churches

1.130.983

Methodist churches
No religion
Orthodox churches
Other African

3.035.719
6.767.165

Independent Churches
Apostolic Churches

Other
Other
Other
Other
Other

Beliefs

Christian Churches
Reformed Churches
Zionist Churches

Pentecostal /
Charismatic Churches
Presbyterian Churches
Roman Catholic Church
Undetermined
Zion Christian Church

I7

42.253

656.644
5.627.320
283.815
2.890.151

3,8

0,5

6,7

2,6
1,2
1,5
0,2
2,5

6,8

15,1

0,1

1,5
12,6
0,6

6,4

226.499

0,5

1.887.147

4,2

3.695.211
832.497
3.181.332
610.974
4.971.931

Source: South Africa Survey 2003/2004,28.

8,2
1,9
7,1
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11,1
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In the early nineteenth century, other religious denominations, such as the
Moravian, the Anglican, and the Roman Catholic Church started their own missionary activities as well. Conversion led to the introduction ofa Christian workethic, the assignment o f the man to till the soil (instead of taking care of cattle)
and the woman to household tasks, the building of square houses instead of
round huts and the introduction of the general schedule of six days ofwork and
Sunday as a day of rest and prayer. Missionary institutions for advanced African
education, such as Lovedale, educated generations in Christian and Western values.

Black students became journalists and editors, teachers, political leaders, ministers. They were, however, never accepted as equal citizens, neither by the colonial
powers nor by the South African government after IgIO. This contributed to the
emergence of so-called African independent churches. Those can be distinguished in tWO groups: Ethiopian Churches and Zionist or Apostolic Churches.
The first category developed at the end ofthe nineteenth century out of the drive to
establish churches for and by black Africans. Theologically they remained close to
the Protestant mission churches. The Zionist or Apostolic Churches were closer to
traditional African cultures. The can be seen as part ofPentecostal, charismatic or
millenarian movements. The largest of them is the Zion Christian Church.
Later, many missionaries were used by the colonial government as "agents in conquest" and thus played an important role in the creation ofidentities.IB According
to Bettina Schmidt, after IgIO the role ofshaping culture by the missionaries was
replaced by civil servants of the Department of Native Affairs.I9
I,5% ofthe population is Muslim. Starting in I658, the first cohort ofMuslims was
transported by the Dutch East India Company as slaves from the Indonesian and
Malay islands. A second cohort came after I860 from India as indentured labourers. In addition, blacks converted to Islam as a token ofresistance in the nineteen
seventies. Muslims are mainly concentrated in the Western Cape and KwaZuluNatal. A prominent Muslim is Ebrahim Rasool, who has been president of the
ANC in the Western Cape province and who since April 2004 is premier of the
same province.

Economically, South Africa has grown into a single space, highly urbanised and
industrialised compared to other African countries. The economic development of
South Africa brought together people from different national identities within one
broad capitalist economic framework. At the same time, economic development
kept black people apart in different territories. These territories
called
"Bantustans" or homelands - served as pools ofcheap labour for the white economy, especially in the mining industry. Migrant workers used to live in black designated areas and work in the "white" economy. Until the seventies of the
twentieth century, skilled jobs were reserved for white workers only.
-
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Economic interests got precedence over apartheid ideology. In the seventies and
eighties, the economy needed ever more skilled labour and capital, both ofwhich
were hindered by the apartheid system (the colour bar that excluded blacks from
skilled jobs) and its isolation from the world economy. Today relatively many people are still employed as migrant workers. A migrant worker is defined as a person
who is absent from home for more than a month each year to work or to seek
workpo In Iggg 15,4% of-African men aged I 5 years or more were migrant workers, and 6,g% ofAfrican women.
As a result ofthe apartheid policies, there still is a huge gap between a small prosperous minority, which is mainly white, and a large poor majority, which is mainly black. According to Sampie Terreblanche, the South African population of
roughlY 45 million people can be divided in three segments:
the top I5 million belonging to the multiracial middle class (consisting of
about 4 million whites and II million blacks) who together earn 85% ofthe
total private income in South Africa;
Is million people belonging to the working class, who together earn IO% of
the total income;
I5 million non-working underclass, who together have to make do with 596
ofthe total income.21
The gap between developed and underdeveloped parts ofthe country more or less
runs parallel to the distinction between rural areas and cities, or between former
white lands and former so-called black homelands. In the last ten years, however,
a growing number ofblacks have made their way up to the richer part ofthe population. As ofOctober I999,53,9% ofthe population was estimated to be living in
urban, and 46,I% in rural areas.22 Over 9496 ofthe children aged between seven to
fifteen years attended school in October Iggg. Still, in that year, I 60/0 of South
Africans aged 20 years or more said they could not read or write in at least one Ianguage. 23 In 1996 24,390 ofthe African population had no education, compared to
Io,2% ofcoloured people, 6,5% of Indians and I,290 ofwhites.24 According to the
South African Institute of Race Relations in 2002 99% ofwhites were literate and
66% of Africans.25
In October Iggg the population ofworking age (between I5 and 65 years old) was
about 26,3 million strong. Ofthese about Ii,8 million were economically inactive,
3,2 million were unemployed (in I995: I,8 million) and Io,4 million were
employed in both the formal and the informal sectors (I995: II,4 million).26 The
official unemployment rate for Iggg was 23,396 overall. For African men the per-
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centage is 24,596, for African women 35,096, for white men 4,496 and for white
women 5,I%.27 The highest percentage of unemployed people is found in the
Eastern Cape Province (49% of the economically active population), the lowest in
the Western Cape (I896).28
The number ofnew entrants to the labour market increases more rapidly than the
number of new jobs. Even the most optimistic scenario for economic growth is
not high enough in order to absorb the entrants to the labour market into the
economy and / or help the already jobless with a paid job. In October Iggg there
were 6,6 million people employed in formal jobs excluding agriculture, I,g million
in informal jobs, o,g million in domestic service and I,0 million in agriculture.29
In I994 2,3 million South Africans suffered from malnutrition, I3% ofthe population in rural areas did not have running water in their house and 25% ofthe black
population in the province ofGauteng lived in shacks.3° 6I90 ofAfricans and 38%
of coloured people were poor, compared to 5% of Indians and I% of whites.3I
Statistics South Africa found the following trends in housing: Between I995 and
Iggg households living in formal dwelling increased from 65,896 to 6g,g96 ofthe
total number of households. Households living in informal dwellings increased
from 7,5% tO I2,3% ofthe total. The proportion ofhouseholds living in traditional dwellings decreased from I5,3% to Io,9%.32 The proportion ofthe number of
households having access to clean water (piped water inside the dwelling or on

site, communal tap or public tanker) increased from 78,5% in I995 to 83,4% in
Iggg. There was an increase in the use of electricity for lighting from 63,5% in
I995 to 69,8% in Iggg.33 Finally, it is relevant to mention that as a result of the
HIV/AIDS epidemic that affected South Africa, average life expectancy has
decreased from 65 to 56 years in I998.34 Statistics South Africa has recently estimated that life expectancy has further declined from 53 in 2000 to 47 in 2005.35 It
was estimated that by the end of I998 3,6 million people in South Africa were HIV
positive.36
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Human Development Index by Race37
The human development index measures socio-economic development according to
life expectancy at birth, per capita income, and level of adult education
Race

1980

1991

1996

African
Coloured
Indian

0,394
0,532
0,655
0,739
0,557

0,500

0,630

59,9%

0,663

0,698

31,2%

0,836

0,778

18,8%

0,901

0,858
0,688

16,1%
23,5%

White
Total

0,677

Change 1980-1996

The objective components ofnational identity, such as language, culture and religion and the economic factors show that South Africa is a very diverse country.
Many inequalities that resulted from the apartheid system still exist, although they
are gradually losing the racial character. As a result of the inheritance ofits difficult past the relation between nation and state in South Africa is problematic.
Neither on the basis of language, culture or religion, and hardly on the basis ofa
shared history can a common basis be found for unity in the body politic.

1.3

Nation and state

There is difference of opinion about whether African civilizations would have
developed modern state-like institutions, ifthere had been no European colonial
rule. Basil Davidson argues that African peoples did not have nation-states in the
European sense of the word. But they were indeed political entities, maybe without clear external borders, but with an inner core ofvalues, customs and traditional authority. Differences did exist in culture, socio-political organisation and
language. 38

On the other hand, Bettina Schmidt defends the notion that national identity is
more ofa construction than an authentic phenomenon. She argues that the construction ofnational identity did not take place until after the destruction or reconstruction ofpre-colonial units, the dominance ofwhite politics and as a function
of colonialism and missionary activities.39 Schmidt may be right in stressing the
importance o f the effects of the linguistic works of missionaries on the development ofidentities in South Africa. On the other hand, her analysis does not do adequate justice to the power ofAfrican societies developing into larger political units
with an identifiable core ofculture, customs, language and loyalties. As elsewhere,
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objective and subjective components fostered the emergence ofa national identity, as they did in Europe.
The following chapter willlook into the ways in which relevant political philosophies in South Africa see the relation between nation and state. In this paragraph
some ofthe reasons for this difficulty will be presented. In part II, it was seen that
in general, the nation may serve as the ground upon which a formal political
organization, e.g. the state, and its counterpart the "body politic" can be built.
State frameworks and constitutions did reflect values and ideals that were shaped
in the nation. Most societies learned that the presence of a common language
strengthens the cohesion and functioning ofthe society. This, however, was hardly the case in South Africa.

From I908 to I909, a National Convention prepared a draft constitution for a unified South Africa. A solution ofthe native question had to be found which would
not stand in the way of reconciliation of Boers and Britons. The result was a compromise that entailed that blacks could not vote for the Houses of parliament of
the Union and that further solutions would be left to the new institutions ofthe
Union. On 3I May IgIo South Africa was officially unified as one state at the foundation ofthe Union ofSouth Africa. It was a Union ofthe four former colonies: the
Cape Colony, Natal, the Orange Free State and the Transvaal. The latter two had
been conquered by the British forces in the Anglo-Boer War of I89g-Ig02. It got a
Westminster type ofdemocracy, where elections were held on the basis ofa constituency system. There was to be no membership for blacks in either of the two
Houses ofParliament. Blacks had no voting rights in the Transvaal and the Orange
Free State. There were practically no voting rights for blacks and Indians in Natal.

The franchise in the Cape Province was limited as well. Mainline politics was
aimed at reconciliation between the two white groups of Afrikaners and British.
From IgIO on, Afrikaner nationalist politics were able to use the platform of the
state institutions to further their interests. In Ig25 Afrikaans replaced Dutch as
one ofthe two official languages ofthe Union ofSouth Africa.
Three territories that had been involved in the merging histories of South Africa
during the nineteenth century, e.g. Bechuanaland, Basutholand and Swaziland,
were left out of the Union of South Africa. They remained British protectorates.
Bechuanaland became independent in Ig66 under the name of Botswana,
Basutholand in I966 as Lesotho and Swaziland in I968. The I,5 million Basotho
living on the territory of South Africa were treated as the other South African
blacks. In I974 they were assigned to the homeland ofQwaqwa, although most of
them lived in townships and other homelands in South Africa. The Tswana in
South Africa were made part of the homeland Bophutatswana, the Swazi to the
homeland ofKaNgwane.
After the establishment of the Union of South Africa, segregation became
entrenched in the law. Instead of building a unified body politic, accessible to all
inhabitants, the "nation" was being "un-built". The inhabitants were not only differentiated between whites and blacks, but Africans were divided and subdivided
into tribal Units. I 3% ofthe total territory was reserved for "natives". Black reservations served as pools of cheap labour in the white economy. The Native
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Administration Act (no. 38 of I927) was enacted in order to streamline traditional
leadership over the African population ofthe former four colonies in one structure.
In this structure, the governor general was the supreme chiefofall Africans, having
the power to install and depose chiefs, or to split up or merge tribal communities.
This structure was built upon the practice, established in the nineteenth century,
of indirect rule, in which blacks were divided into chiefdoms and placed in native
reserves. According to Bettina Schmidt, the identity of the African population of

South African was strongly influenced by the civil servants of the Department of
Native Affairs.4° This government department had the task of upholding the
authority ofthe traditionalleaders and traditional law. The tribe was "... a community or collection ofnatives forming a political and social organisation under the
government control and leadership ofa Chiefwho is the centre ofthe national or
tribal life. Each member ofthe tribe owes him personal allegiance and services, to
be performed gratuitously when called upon, in the interests of the Chief or the
tribe. Each member has the right to maintenance from the land ofthe tribe."41

In I948 the implementation ofapartheid ideology began, building on the foundation ofsegregation that already existed. Apartheid was a political system in which
races were separated systematically and forcefully under the hegemony and
oppression by the white minority. It meant that the black majority was systematically kept out of the body politic of South Africa. In I96I South Africa left the
Commonwealth and founded the Republic of South Africa. Except for the introduction of a ceremonial presidency, the state institutions remained mostly
unchanged until I983· In that year a new tri-cameral constitution was introduced,
in which political participation was reserved for whites, coloureds and Indians in
separate legislative chambers. Black South Africans were stillleft outside the body
politic. Indians and coloureds were co-opted into the political system, while the
white minority remained firmly in control. Blacks were still excluded from representation in the national Parliament.
Resistance - the struggle against apartheid contributed heavily to the loss of
credibility of the state institutions. The I983 Constitution introduced black local
authorities. They were never accepted by the majority of the black population.
Resistance was organised in the framework ofthe United Democratic Front. This
was an umbrella-organisation, based on the Freedom Charter of the ANC, ofall
kinds of resistance organisations and in fact served as an attempt to build up an
alternative state / civil society, which boycotted "official" education, enterprise,
order, and housing. The intensification of repression by a continuous state of
emergency, mass detentions and political oppression, torture, killings and attacks
on political targets ended what credibility remained of the apartheid system and
the political elite that functioned within it.
There were mass-actions, stay-aways, rent boycotts, and the black townships were
virtually ungovernable. Capital fled away from the country. Business in South
-
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Africa urged for change and recovery of stability. Foreign investments halted. In
international relations, distrust in the apartheid regime was such that the government became unable to pay for its foreign debts. It was hard to gain access to the
international capital market. The foreign debt increased from I6,9 billion dollar in
Ig80 to 24,3 billion dollar in I984· As a percentage ofthe gross domestic product
that was 20,390 in I980 and 45,7% in I984· Internationally the country was isolated by economic, cultural and diplomatic sanctions.
It was not until the Interim Constitution of 994 came into force that the whole
adult South African population was accorded full political and civil rights and freedoms. With this, a single body politic had been born. It was not yet certain, however, ifa broadly shared identification with the institutions ofthe state existed as well.
As was seen in part 2, for national identity to be politically relevant there must be a
conscious awareness ofthe existence ofthe community. Usually this comes about
by a process of "national awakening". Here, the subjective component plays a role.
This is the element ofconscious and deliberate organisation and action; the emergence of national identity as a purposeful project and the emergence of persons,
social groups and organisations that use the material supplied by objective components in order to arrange their meaning and shape collective identity.
After 1994, much work had to be done to install a sense of belonging among the
collection of citizens making up the body politic of South Africa. Non-racialism
was one ofthe central themes, after the system ofapartheid and its state supported racism had been done away with. The Truth and Reconciliation Commission
was instituted as a mechanism not only to come to terms with recent experiences
of oppression and discrimination and achieve reconciliation but also to formulate
a common interpretation of South African history as well.
In the post-apartheid era, the African National Congress became the dominant
political party, gaining at over two thirds ofthe votes at the national Parliamentary
elections of I994, Iggg and 2004· The ANC had its own history of stressing and
promoting national unity and non-racialism. The African nationalism of the ANC,
which became dominant in South Africa, had its roots in missionary schools. It
had tried to strike a balance between traditional African identity and Western concepts ofthe modern state. Blacks adapted to modern times, although many traditional elements remained. These continued in the formation ofnew communities
and associations meeting with the demands of urban society and market economy: other relations between men and women, communities setting on a Western
basis, civic associations, trade unions, etc.
National unity was stressed by the then vice-president Thabo Mbeki in I996 at the
debate on the adoption of the final Constitution of South Africa. In his speech,
titled "I am an African", he defined an Aftican as someone who lived in the land
and was part of its many histories and cultures.42 The study ofhistory played an
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important part in the emergence of the awareness ofnational identity, both for the
groups that were interested in their own history and for those who used history to
create or strengthen national unity. In these studies there was a reappraisal of
Southern African rulers, such as king Moshoeshoe, Mzilikazi and Shaka. The culture of the San is often idealised as the original African way of life, as is said of
other traditional African cultures.
Values were "discovered" in ancient cultures that are seen to be relevant to the orientation o f the South African body politic of today. Nowadays, these cultures are
described as being inclusive, participatory and consensus seeking; an attitude
which is expressed in the Nguni word ubuntu.
Before I994 labour relations had been tense, as employers generally were white
and trade unions represented black workers. An important institution meant to
overcome socio-economic differences is the National Economic Development and
Labour Council, NEDLAC. NEDLAC started in February I995· It is a quadripartite
body aimed at building consensus between organised business (BSA, NAFCOC),
labour (COSATU, NACTU, FEDUSA), civil society organisations and government.
In IggS registered union membership as a proportion ofthe economically active
population was 2690.43 Each year, NEDLAC organises a large conference which is
presided over by the president or the deputy president. NEDLAC was founded as
the organisation for social partnership serving as an instrument of"nation"-build-

ing.
In its economic policies, after 1994 the ANC government focussed on privatising
state companies, supporting medium and small businesses and promoting
exports by strengthening the competitiveness ofthe South African economy. In so
doing, the ANC had moved away from a more traditional socialist inspired
approach of nationalising the economy and stressing government control, which
it had held in its years as resistance movement. The policies were worked out in
the so-called "Growth, Employment and Redistribution Strategy" (GEAR), which
took offin Igg6. This mid-term strategy aimed at a tight budgetary discipline and
balanced monetary policies, which gained the approval of the IMF and World
Bank. It hoped to create a stable financial and social environment. The expectation
was that employment would be created through growing trade and exports and the
attraction ofdirect foreign investments. As a result ofother developments, such as
the rise in crime, a large increase in direct foreign investments did not materialise.
Politically, South Africa has turned out to be a dominant party democracy. There
are close connections between the administration and the ruling party. Among the
poorest parts o f the population there is a growing feeling of dissatis faction with
the service delivery by the government. Early in 2005 there were local street
protests in places such as Harrismith or Gugulethu sometimes with a violent character. Within the ANC alliance the trade union movement COSATU is raising its
criticism against the government policies. The debate within the governing ANC
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is fierce enough for the minister ofArts and Culture, Pallo Jordan, to declare that
nothing is the matter. He is quoted in the Mail and Guardian saying:
"Subterranean shifts like this might, over time, bring about wide divergences and

lead to a split, which is what eventually happened to the Congress Party in India.
But the hope ofan ANC split in the immediate future is the worst kind ofwishful

thinking."44
The second Mbeki government, installed after the elections of-2004, has changed
the course of the socio-economic policies. The government is spending a larger
amount of money on the development of the infrastructure and the fight against
poverty and income inequality. Furthermore, the president appears to be increasing his powers over the government. The policy unit ofthe office ofthe president
is enlarged and the budget for Mbeki's cabinet is increased.45 According to Tom
Lodge, there may be a low degree ofsocial trust in South Africa, yet there is confidence in public institutions. First, the government is visibly busy with improving
material circumstances. Second, the memory of the political leadership of the
ANC during the struggle against the apartheid regime is still strongly present.46

1.4

Conclusions

This chapter dealt with cultural, religious and linguistic aspects of identity in
South Africa. The country has come a long way since the demise ofapartheid. All
citizens are equal before the law, there is democratic majority rule and the territorial integrity ofthe land has been restored. But the issue of national identity, in the
sense of a feeling of belonging together in the body politic, in South Africa
remains. Is there a national identity in South Africa? If so, how did it come about?
In what way does national identity relate to the state?
On first sight, the cultural, linguistic, and religious factors hardly contribute to
making South Africa a single body politic. There have been different histories,
which have gradually been brought together. Economically, the same development
can be seen: over the years the country grew into one economic entity. The irony is
that for a long period oftime, the state institutions were working in the opposite
direction, e.g. keeping the various population groups apart. The attempt to build
a single body politic ("nation"-building) while at the same time dealing with religious, linguistic and cultural differences is a difficult task for the democratic institutions of South Africa. The next chapter will deal with some approaches with
which this problem has been tackled.

44 Mail & Guardian Online, 30 June 1005·

45 Mail & Guardian Online, 27 May 2005·
46 Lodge, Politics in South Africa, 225·

2.

THE POLITICS OF IDENTITY:
FOUR SCENARIOS
Dealing with the relation between identity and state has been

a

problematic fea-

ture ofSouth African history. It still is a heavy task for South Africa today. There is

a history of political manipulation ofdifference. In the struggle against apartheid,
values such as universalism, equality and unity dominated. According to Firoz
Cachalia there was an "anti-difference orientation" in the anti-apartheid movement. I This chapter will delve deeper into the political theories concerning the
relation between state and identity that were and are being developed in South
Africa.

As in part II, this chapter identifies four scenarios in the politics of identity. The
first scenario attaches greater importance to the framework ofthe state than to the
nation. This implies referring identities that differ from the general rule, to the
private sphere. The second scenario puts the community ofthe nation before the
organisation of the state. This scenario is open to the possibility of denying or
oppressing identities that differ from that ofthe dominant nation. The process of
separation from the former Soviet Union and Yugoslavia was mainly characterised
by this type ofnation-before-state nationalism.
The third model considered in this chapter is forced identification of people
according to ethnic, linguistic or cultural criteria. This was the policy of the government in South Africa before I994· The fourth alternative is public recognition
and protection ofminority identities, accompanied by granting constitutional and
legal rights to minorities and/or by recognizing and empowering institutions of
minorities in the field ofcivil society.
Two questions will be decisive for judging the legitimacy ofany ofthese scenarios.
The first is whether the unalienable dignity ofeach person is respected in the scenario described. The second deals with the question ofwhether the state framework serves the autonomy and ideals ofthe communities that live within it.

2.1

State

first,

nation second

The first scenario attaches greater importance to the framework ofthe state than
to the community ofthe nation. The implication ofthis view is that identities that
difFer from the general rule ought to be referred to the private sphere. Two schools
of thinking can be distinguished in this view: (I) the "thin ethos" approach, in
which the state is seen as neutral; and (2) the "thick ethos" approach, which is

I Firoz Cachalia, "Constitutionalism and Belonging", Andrews and Ellman (eds.),
Constitutions, 361.
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aimed at acquiring a maximum degree ofconsensus in the framework ofthe state.
The "thin ethos" approach to "state first, nation second" sees the body politic as a
collection of individuals who each have their own individual view ofthe good life.
Society must give as much freedom as possible to these views on the basis of the
principle of equality. The central ethos ofthis liberal society is an ethos of rights,
not ofa publicly held vision of the good life, and a neutral state. Freedom is primarily a freedom ofchoice. The only limit to this freedom is the condition that the
fteedom of the one does not hurt the freedom of the other. The result is "thin
assimilationism".

2.1.1

non-racialism and unity: the ANC

In the post I994 debate on national identity in South Africa, this view ("thin public ethos") holds that the state is a relatively neutral administrator, which implements the social contract ofrights and duties with the citizens. In this conviction,
it is undesirable to hold a substantive common view ofthe common good or ofthe
identity ofthe state. The ruling political party in South Africa, the ANC, is a representative ofthe position that state unity takes precedence over linguistic, religious
or cultural identities. From its foundation in Ig12, the ANC has stood in the tradition ofan anti-colonial nationalism, which rejected discrimination on the basis of
race. The Freedom Charter stipulated that South Africa belongs to all who live in
it.

In the Constitutional Guidelines of Ig88 the ANC prepared for negotiations on a
post-apartheid South African constitution. The discussion paper was based on the
Freedom Charter. The Freedom Charter had not ruled out federalism, but the
Constitutional Guidelines explicitly asked for a centralised unitary state. Local
government was seen as delegated powers from the central government instead of
having its own independent source ofauthority. The ANC strongly opposed federalism, because it thought that the enormous task of transformation to a more just
and equal society needed a strong government that would be able to take the necessary measures effectively. The ANC rejected minority vetoes, group rights and
minority rights as well, that reeked ofprolonging privileges ofthe former dispensation, e.g. white interests. Group rights were seen as a disguised form of
apartheid.
Instead, the Constitutional Guidelines envisaged constitutional entrenchment of
individual rights within a democratic system in combination with an independent
judiciary. The ANC supported multi-party democracy, but preferred an electoral
system that would result in a clear parliamentary majority. Unitary and centralised
government was stressed, not only in reaction to the homeland policies of the
apartheid system, but also because devolution of power weakens the power ofa
government to implement change. Central government was also seen as an alternative to the homeland policies ofthe former system.
The Constitutional Guidelines wanted both the promotion of national identity,
loyalty and the recognition of linguistic and cultural diversity. In the Guidelines,
the ANC proclaimed its adherence to multiracialism, which in the ANC included
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whites. A new constitution would have to guarantee equality of all citizens, irrespective of race, colour, sex, or background and the state would have the duty to
combat all forms ofracial discrimination. The state was to respect the cultural and
linguistic diversity of the people and provide facilities for free linguistic and cultural development, whereas, on the other hand, "nation"-building had to be promoted. But the Constitutional Guidelines were quite explicit about putting down
minority rights in the Constitution: "What the new Constitution should avoid atall
costs is vesting political rights in different linguistic, cultural, ethnic or religious
groups."2
The position of the ANC was made clear during the negotiations on the Interim
Constitution (Igg2-Ig94) and in works of the Constitutional Assembly, which
drafted the final Constitution (I994-I996). According to its tradition, the ANC
defended the making ofa non-racial South Africa and a single nation and rejected
ethnic identification. This conviction also influenced the ANC stance on traditional customs and leadership. ANC leadership was predominantly urban. It distrusted traditional leadership because of the role it had played during the apartheid era
and because ofthe fact that ethnic and tribal differences had been used to support
the divide and rule tactics of the former regime.3 Instead, the ANC stressed the
need to overcome tribal differences and to strive for political unity. In the view of
the ANC the African majority had to take a leading role in "nation"-building. This
could only be done on the basis ofAfrican unity. This was a rejection oftribalism,
but it was a rejection of a "narrow, chauvinistic form ofAfricanism which denies
the rights ofminorities" as well.4
In general, the ANC perceives itselfas a broad "church" that bridges differences in
a divided society and that thus contributes to stability. Despite this, since I994
there have been internal divisions within the party between the left-wing oriented
COSATU and SACP partners and others with more social-democratic affiliations.
Furthermore, there have been outbursts of dissatisfaction with what is perceived
as Xhosa dominance in the ANC leadership. As far as language is concerned, in the
ANC English is seen and used as an instrument in "nation"-building and a symbol
ofunity. In the words ofthe PANSALB, "... the language policies have succumbed
to the monolingual temptations of western development models and aid packages".5
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2.1.2 Africanism and Black Consciousness
Within the discussion on identity, putting the state first and nation second and
referring identity to the private sphere produces a "thick" kind ofassimilationism.
In African countries such a line was followed after colonial rule as part ofa policy
to consolidate the newly gained national sovereignty. As an authoritarian
approach to "nation"-building it was tried in order to create strong bonds between
the citizens and the state. National identitywas stressed and used as an instrument
to legitimize the power ofthe new regime. European nationalism was adopted in
the struggle for independence, but it was combined with values that are attributed
to pre-colonial African society. In this study, this is called a "thick public ethos".
African one-party systems reflect this. They are based on the desire to maximise
consensus instead ofallowing for public political discussion and dissent. Ifpolitical pluralism is accepted, it is dealt with within the dominant unitary party under
the ideology ofnationalism or Pan-Africanism.6
The risk of state collapse was often used in defence of "thick" assimiliationist
"nation"-building policies. State collapse in post-colonial Africa did take place in
two consecutive phases. The first wave happened after the end of the second decade
after independence, when the original nationalist generation was replaced and the
structure ofthe state fell into a vacuum. Usually a military regime took over, which
amassed power but did not use it effectively or legitimately. The second wave came in
the following decade. Authoritarian successors to the first generation ofnationalists
were overthrown and replaced by a new regime that can overthrow but not replace,
such as in Somalia, Liberia, Rwanda, Burundi.7 In South Africa, between I990 and
I994 there was a threat ofstate collapse, stemming from right-wing security forces,
groups in society and homeland leaders who wanted to remain in power. It was this
threat that was an important factor in keeping the negotiation-process going.
Some critics have warned against tendencies within the ruling ANC that support
"thick" assimilationism, with all the risks involved. They have argued, for
instance, that in I998 the National Executive Committee of the ANC announced
that it would choose the premiers of the provincial governments in those
provinces where the ANC was the majority party. This it would do, in spite of the
fact that according to the Constitution, the premiers would have to be elected by
the provincial legislatures. In the eyes ofthe ANC, the defence of some Afrikaners
to protect minority rights is seen as the continuation ofwhite privileges. In a paper
for a conference on minority rights the thesis was defended that white Afrikaners
are not to be granted special recognition or protection of their minority rights
because they are still economically advantaged.8

A relevant example of "thick" assimilationism is the ideology of Africanism.
Africanism combines European inspired nationalism with a modern interpreta-
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tion of traditional African values of communality. It is based on the theory that
man is not justan economic being, but also a holistic unityofbody, mind and spirit. It is an attempt to get close to religious and cultural expressions of traditional
Africa.9 It takes for granted that there is a special mission for Africa; that Africa
belongs to the African, and that whites are guests. Economically the objective is an
African interpretation of socialism and democracy. In South Africa, it was represented by the Pan Africanist Congress, an offshoot ofthe ANC, founded in I959 by
Kobert Sobukwe. The Pan Africanist Congress (PAC) was a reaction to the multicultural approach ofthe ANC and the Freedom Charter.
Closely related to Africanism was the Black Consciousness Movement, which arose
in the seventies of the twentieth century as a liberation movement for blacks, of
blacks and by blacks. In contrast with the PAC, the Black Consciousness Movement
defined "Black" in such a way, that coloureds and Indians were included as well.
The Movement was inspired by the American Black Power movement and had a
charismatic leader in South Africa in Steve Biko, who was tortured to death in I977·
Blacks were called upon not to take over western liberal values, but to develop their
own values and to rediscover their African cultural roots. Education, self-help, initiative and mutual solidarity were key words in the strategy of the black consciousness movement. Blacks should found their own organisations in order to fight for
their own liberation, free from the tutelage ofwhite liberals. Biko: "Not only have
the whites been guilty of being in the offensive but, by some skilful manoeuvres,
they have managed to control the responses ofthe blacks to the provocation."10
The Black Consciousness Movement was based on four principles: anti-racism,
anti-imperialism, non-collaboration with oppressors and their political instruments, and opposition towards all parties of the ruling class. The Black
Consciousness Movement supported the class analysis ofthe South African past,
which stated that the basic problem ofSouth Africa was not race, but racial capitalism. Economically links were established with traditional African culture, communal possession ofland and an egalitarian view of society. For some the liberal
denial of"thick" ethics neglects the fact that public ethics and individual citizenship are still defined according to normative morality of "whiteness", a set of
white privileged attitudes and positions, unmarked but universalised and presented as democratic principles and behaviour.II Steve Biko was quite clear in his views
on minority rights. He wrote that there would not be any minorities in a Free South
Africa, nor a majority, but "... just the people".12 Today, the Black Consciousness
Movement is represented in the South African Parliament by the Azanian People's

Organisation (AZAPO).
There are many examples on the African continent ofgovernment promotion for
a "thick" type ofassimilationism. In many African countries the states and their
institutions are too weak to perform their basic functions, such as the safeguard9
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ing ofpublic order and the protection ofthe basic dignity ofthe citizens. The state
is put before the nation. There is a risk that policies of "nation"-building and
"thick" assimilationism evolve into political nationalism. "nation"-building
would then be an instrument for stressing a prescribed "national" culture, a
homogeneous life-style and an ideal of"national" uniformity.I3 The state is then
seen as the cardinal instrument of active promotion of the interests of the dominant group and its identity. The result is the identification of the interests of the
new black elite with the interests ofthe people.I4

Case: The politics

of identity Africanist versus liberal
-

"Wrath of dethroned white males"

To give an example of how debates on reconciliation and race may go in
South Africa, the following may be interesting. In a recent article in the Mail
and Guardian Malegapuru Makgoba, vice-chancellor of the University of
KwaZulu-Natal, compared South African white males with dethroned dominant baboons or bonobo's.IS After being removed from power by younger
and fitter males, they live in frustration and are isolated from the community. Makgoba, who adheres to the Africanist school ofthought, wrote: "As the
transformation of our society deepens, like the peeling of an onion, more
racist white males are being caught, fingered out and revealed. Surely we
must now recognise and respect that Africans who have been victims of
racism over centuries and generations understand better than the perpetrators about what racism is, means and feels. .

Makgoba: "Similar symptoms of the dethroned are evident in the caustic,
negative terms in which the debate about black economic empowerment is
framed; in the ways in which black executives are vilified; and in the way in
which employment equity is always viewed through the prism of its impact on
the longevity and well-being of the (dethroned) white male." He finds that
these white males have an adaptation problem. Africans are dominant now.
Makgoba: "When the English were dominant we were anglicised, when the
Afrikaners were dominant we were Europeanised, now that Africans are dom-

inant we must Africanise and not apologise for our Africanness." And the
white male should look forward to imitating Africans.
Makgoba expresses his Africanism as follows: "When we say 'Mayibuye
iAfrika' we mean it and mean business. Democratic governments are repre-
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sentative of the will, values and aspirations of the majority and not the will
and aspirations of a whingeing white male minority. [...] All modern democratic societies celebrate diversity around a common vision, in our case an
African vision. It should therefore become common sense that the white male
soon learns to speak, write and spell in an African language. [...] He should
learn kwaito, dance like Lebo, dress like Madiba, enjoy eating 'smiley and
walkies' and attend 'lekgotla' and socialise at our taverns." This can be seen
as an example of "thick" assimilationism.
"White, male, democrat, African"

This article led to a typiCa| reaction of a white liberal South African, Robert
Morell, who is a professor at the faculty of education at the University of
KwaZulu-Natal. He replied I6: "I write this article as a white man. I write also
as a South African and a democrat. These are identities that are important to
me and many other South Africans. They cut across race, gender and generation. Indeed, these were the goals of Congress (ANC, ThB) supporters in the
19505 and these have been the messages of nation-builders in the postapartheid period." Morell is worried by the definition of African identity of
Makgoba: "At the heart of Makgoba's article is a highly prescriptive but contradictory vision of what it means to be an 'African'. While saying that diversity should be celebrated, Makgoba immediately goes on to hector white men
about the need to 'speak, write and spell in an African language', to learn
.
kwaito and dance like Lebo. There is no appreciation here of diversity at all.
At his university and in the broader South African society, Makgoba can do
much harm, according to Morell. "He has the institutional power to limit
debate at one university and the media profile to disseminate what borders
on a racially divisive doctrine around the country. [...] Unfortunately his
recent Mail & Guardian article gives little reason for optimism. His claim that
more and more white males are 'being caught, fingered and revealed' as
being racist is likely to encourage others to pursue a witch-hunt: under the
guise of executive authorisation. If white males are called pejorative names
and made to feel that they are obstacles, then they will quite rightfully interpret this as bullying managerial practise.

.

Then comes Morell's liberal argument, that "... individuals be evaluated without reference to race, class, gender, religion and so on. Yet we now have a system emerging where such evaluations are occurring that are predicated on
the view that white men have something to answer for and are an obstacle to
transformation."

I6 Robert Morell, White, male, democrat, African, Mail&Guardian Online, I April 2005,

http://www.mg.co.zalarticlePage.aspx?articleid=200687&area=/insight/insight_comment.
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2.1.3 Socialism, state first and nation second
In socialist countries national identity is seen as irrelevant when compared to the
need to solve socio-economic inequalities. "Thick" assimilationism is strongly
supported by those of socialist orientation, who are motivated by the need to overcome the great social divide in South Africa between rich and poor, as part of a
strategy to make a unified people. Since the sixties the South African Communist
Party (SACP) has been part ofthe ANC coalition, although the organisations kept
their own identities. The SACP stressed non-racialism and class solidarity. In
Marxist analyses ofSouth African history, racism is closely connected with capitalism. Racial discrimination was and is a cover up for class exploitation. The primary chasm in South African society was a divide between social classes. On the
exploiters' side stood white colonialism and capital, which was integrated in the
western economic system. The exploited class was black. In the Marxist view, race
and culture were and are still used to keep the working class divided.17 The abolition of apartheid was the result of the struggle of the oppressed black working
class.18 Against this view, the counterargument was raised that apartheid did not
automatically serve the interests ofcapital; and political parties and social actors
were guided by more than class interests only.Ig
The socialist interpretation of "state first, nation second" in modern South
African political philosophy amounts to the promotion of substantive equality,
keeping up existing labour standards and creating jobs by investments in the public sector, redistributive fiscal policies, and a 40 hour working week. Public investments by government and semi state companies and growing exports would take
care ofeconomic growth and the creation of jobs.20
This policy may be characterised as "thick" assimilationism, because it is to lead
to "national" unity and to tie the destinies of its citizens together to the sources of
economic and political survival.2I In socialist reasoning accommodating differences are just divide and rule tactics ofthe bourgeoisie, which must be opposed by
a socialist government. This way, centripetal forces are said to be strengthened
and fragmentation, such as happened in former Yugoslavia, will be prevented.
According to socialist arguments, the Commission for the Protection ofthe Rights
ofCultural, Religious and Linguistic Communities and the Sections I85, I86 and
235 ofthe Constitution are an invitation to ethnic politics.22

I7 Saunders, The making Ofthe South African Past, I79·
I8 0'Meara, Forty Lost Years, 424.
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20 Nicoli Natrass, "Gambling on investment: Competing economic strategies in South Africa",
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Nation first, state second

The "nation first, state second" type ofnationalism was characterised in part II as
a policy ofgiving precedence to national identity over the state framework. In this
kind of thinking, the right of self-determination is primarily seen as the right of
the nation as a collectivity ofdefine its future in a state framework ofits own preference. It was political nationalism ofthe romantic type, which asserted that political and national unity should converge and that the nation was the ultimate and
overarching social unity.
National identity, language, culture and religion, can be used as part ofan emancipation process from the bottom upwards. But it can be used as a top-down
instrument of imposing and maintaining social order as well. National identity
can be a powerful source ofsocial order. This is indeed the track that was followed
by Afrikaner nationalism. A modern expression of putting nation first and state
second is political mobilisation of ethnic identity. This is a systematic attempt to
take one dimension of a complex of social identities as the guiding principle of
society. Ethnicity had been used under apartheid as an instrument ofwhite rule,
but, according to Ottoway, ethnicity can still be used as an instrument of organisations and parties that are afraid ofdoing badly during elections.23 Such attempts
are repeatedly undertaken and may gain support in circumstances of uncertainty
and social changes.

2.2.1 Afrikaner nationalism
Afrikaner nationalism had ideological roots in nineteenth century German nationalism, such as the philosophy ofHerder. In this philosophy, the basic unit ofsocial
organisation is the volk, a divine institution that was supposed to take precedence
over the individual. To this was added the beliefthat God had willed the nations to
be separate and distinctive and this distinctiveness was to remain in tact. Each volk
had the right to the preservation ofthe volkseie, the distinct character of the nation.
National unity was more important than religious orthodoxy. This was to be guaranteed in the coming about ofa Christian-national republic founded on specific
religious principles.24
Afrikaner nationalism emerged in the nineteenth century and was mainly directed
against British cultural and economic dominance on the one hand and against the
black majority (die swan gevaar: "the black danger") on the other. In its choice of
policy, Afrikaner nationalism followed the example of the emancipatory movement among neo-Calvinists in the Netherlands, i.e. the founding of its own civil
society institutions. Despite superficial similarities, however, Gerrit Schutte has
argued that there were fundamental differences between Afrikaner nationalism

Marina Ottaway, "Democratization in Collapsed States", 1. William Zartman (ed.),
(Boulder / London I995) 24I
24 O'Meara, Forty Lost Years, 4I.
23
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and Dutch neo-Calvinism. For the latter, according to Schutte, the starting point
was not the nation that was to rule the country, but a religious group that wanted
equal rights in a plural society.25
Afrikaner nationalism was represented in politics by the National Party; in religion
by the Dutch Reformed Church; in the economy there were co-operative organisations such as investment and insurance companies; in the press there were
Afrikaans newspapers. There was a semi-secret organisation called the Afrikaner
Broederbond. The Broederbond has been the core of the nationalist emancipation
movement for a long time. It defended the idea of mutual solidarity, education,
and beliefin the divine destination of the volk, the education ofan Afrikaner elite,
the control over white Afrikaans speaking section of the population and promotion of the interests of the Afrikaner part of the population. In the early nineteen
eighties the Broederbond had almost I2.000 members, most ofthem active as teachers, preachers, academics, journalists and other opinion leaders in the Afrikaner

community.
Over the years, Afrikaner nationalism sought not just to gain an equal position for
the group it represented. The Afrikaner volk was seen by its own ideologists as having a God given calling to play a leading role in South Africa.26 The state had to be
reformed to serve Afrikaner interests and to prevent access of blacks to political
and economic power. Dan O'Meara takes the position that Afrikaner nationalism
was not a closed ideological system, but an instrument to pursue political interests, e.g. a weapon to sharpen conflicts between persons and powers and in later
years to cover up the growing corruption within the apartheid government and the
Nadonal

Party. 27

In the end the success of the Afrikaner emancipation movement undermined the
credibility of the nationalist philosophy on which it was based. The social stratification ofthe Afrikaner population diversified. Successful Afrikaner entrepreneurs
began to see social, geographic and other kinds ofsegregation as obstacles to the
development of the economy. The ideology retreated to the background and what
remained was a white group that wanted to defend its privileged position against
the black majority through the use and manipulation of law and order. There was
a fear that in 994 nationalist Afrikaners would endanger the democratic transition. But the police and the army proved to be loyal to the political transformation
process. Afrikaner nationalism gradually lost its political strength and spread
between various political parties and splinter groups.
The democratic transformation of South Africa brought about dramatic changes
in the position of the Afrikaners. According to Hermann Giliomee, four fifths of
the Afrikaner population was unhappy about the way their language and culture
were treated in the new South Africa.28 In reaction many Afrikaners turned their

25 Gerrit Schutte, Nederland en de Ajtikaners; Adhesie
26 Contending Ideologies in South Africa, 66 / 67.

27 0'Meara, Forty Lost Years, Io.
28 Giliomee, The A.Itikaners, 663.
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backs on the body politic and sought refuge in isolation. Others emigrated. Apart
from positive action to the benefit of black South Africans, the argument most
used for emigration is the high crime rate in the country.
In Afrikaner nationalist circles there have been attempts to start a Volkstaat and
have it recognised by the state. Negotiations started. There was a Volkstaat Council
that was to prepare arrangements with the government structures. However, nothing came of that. The government was not willing to co-operate in a meaningful
way and the party that had promoted the Volkstaat politically, the Freedom Front,
was not willing to fully back the process. Today there is an isolated rural community, called Orania, which considers itself an exclusive white Afrikaner affair. The
ideal ofthe Volkstaat had only marginal support, even within the Afrikaans speak-

ing community.
Many other Afrikaners accepted the new dispensation and sought to defend their
identity within the new framework that was offered to them and which they had
helped to formulate during the constitutional negotiations. Their initiatives are
considered in paragraph 2.4.2 as part of the politics ofrecognition.

2.2.2 Zulu nationalism
The major political factor in South Africa that puts the nation before the state is the
Inkatha Freedom Party. In the colony and later the province ofNatal, nation first,
state second nationalism developed around Zulu identity. It was centred on the
Zulu king as a symbol of national unity. In I926 the cultural movement Inkatha
was founded in support ofrestoring Solomon kaDinizulu as king ofall Zulu, unity
among the Zulu people and equal justice for the Zulu among other peoples in
South Africa. When king Solomon died in I933, the movement disintegrated, but
the ideology ofZulu nationalism remained.
In the eighties, Inkatha returned as a political and cultural movement. It had its
power base in the former homeland ofKwaZulu and stood under the leadership of
prince Mangosuthu Buthelezi. Inkatha stressed the value of regional autonomy
and traditional Zulu interests. Inkatha dominated the KwaZulu Legislative
Assembly during the eighties, being able to control the rural population and being

supported by the amakhosi (the Zulu traditional leaders) and the Zulu monarch.
Mangosuthu Buthelezi himselfis a traditionalleader. The support base ofInkatha
is mainly found among traditional voters in rural areas ofKwaZulu-Natal. The IFP
is strongly in favour of broad autonomous powers for the provinces, of recognition ofthe rights ofthe amakhosi and ofrecognition ofthe position ofthe monarchy. The ideas of the IFP differed strongly from those that were put down in the
Interim and the final Constitution. This did not prevent the IFP from taking part
in government, both nationally and in the province ofKwaZulu-Natal.
In the struggle against apartheid Buthelezi had been a member of the ANC Youth
League. With the support ofthe ANC he started the Inkatha cultural movement in
I975 in order to gain support for the struggle and undermine apartheid from within in the homeland ofKwaZulu. At that time Inkatha occupied almost all seats in
the KwaZulu legislative assembly and governed the homeland. Buthelezi remained
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loyal to the struggle in the sense that he never would allow KwaZulu to become
politically independent (as happened to Transkei, Ciskei, Bophuthatswana and
Venda) in the way the other homelands were made independent. Also he continued to plea for the release ofANC leader Nelson Mandela.
Differences over the tactics ofthe struggle and the ways ofco-operation with the
apartheid regime led to a break in I979· The actual cause ofthe break was a difference ofopinion on the use ofviolence. Clashes started as a result ofdifferences
between the United Democratic Front and Inkatha and affiliated groups and
organisations. Generally speaking UDF affiliated groups were urban and Inkatha
aligned groups predominantly rural. Buthelezi was chief minister and minister of
Police in the KwaZulu homeland. In the years between I987 and I990 4000 people
were killed in political violence in Natal and KwaZulu. The ANC and its affiliated
organisations chose the strategy ofmaking South Africa ungovernable and ofraising alternative structures in society. The Inkatha movement concentrated on Zulu
nationalism and used the homeland ofKwaZulu as its power base in order to work
through the system and promote gradual changes. There were also differences of
strategy between IFP and ANC on the use ofinternational sanctions against South
Africa. In the eyes ofthe IFR the ANC leadership is dominated by Xhosa and urban
blacks. The ANC and UDF rejected ethnic nationalism, which was used under the
apartheid system by the government in Pretoria to divide and rule. Both organisations saw the recognition of ethnic identity as an instrument to keep the opposition and the black majority in the country divided.
Buthelezi became a conservative, anti-communist alternative to the ANC. In Natal
he won the support of the white minority and business interests. There were violent clashes between members ofANC and IFP, which reached their height in the
years preceding the first democratic elections of April I994· These clashes were
not just limited to the province of KwaZulu-Natal, but also took place in the

province ofGauteng.
According to the Truth and Reconciliation Commission, Inkatha was responsible
for arming its supporters, aiming mass attacks at communities that supported the
ANC alliance and for killing ANC leaders and establishing a paramilitary force and
hot squads within the KwaZulu Police.29 The ANC was also seen as having established self-defence units that took the law into their own hands and committed
gross violations of human rights.3° This also held for the ANC affiliated United
Democratic Front.3I In recent years in the province of KwaZulu-Natal, the clashes
between members of the IFP and members ofthe ANC have lost much oftheir violent character. Conciliatory gestures resulted in the signing ofa code ofconduct by
both parties in May Iggg in an effort to eliminate intimidation and violence in the
run-up to the I999 elections. The IFP took part in the second democratic government ofSouth Africa after the elections ofIggg, Buthelezi became minister ofthe
Interior. But there still are many differences that remain to be solved.
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Today, differences between the parties are focused on the constitutional position
ofthe province: the IFP (strongest in the province of KwaZulu-Natal), is in favour
of strong provincial powers on such areas as policing and security forces. In the
vision ofthe IFP the national level would get limited and circumscribed powers, as

a function ofprovincial powers. South Africa should be a confederation instead of
a federation. The ANC is more centralist and wants to invest mainly in the national level. In 996 a draft constitution for the province of KwaZulu-Natal was disqualified by the Constitutional Court, because it attributed too much power to the
province. In I998 the IFP came to the conclusion that the national Constitution did
not offer the scope to make a constitution for the province in the way the IFP envisaged. In Iggg Mangosuthu Buthelezi declared that provinces needed more powers
in order to strengthen the diverse customs, traditions, and the way of life of communities.32 In 2004 and 2005 new attempts were made to make a constitution for
the province of KwaZulu-Natal (see chapter 4).
There are also strong differences between ANC and IFP regarding the position of
traditional leadership: the IFP is in favour of giving the province the responsibility of paying the salaries of traditional leaders instead of the national government.
The ANC wants to give this task to the national government. Most chiefs keep on
supporting the IFR In the case ofthe IFP, there is a clear overlap ofcultural and linguistic identity and geographic space, i.e. the province ofKwaZulu-Natal.33 The
political aim of IFP leader Buthelezi is still the ideal that "... the Zulu nation wants
to live in a country that will enable them to be Zulus to the fullest extent possible,
and they are not willing to relinquish being Zulus in order to be South Africans."34

2.3

Forced identity

A particular type ofpolitical nationalism is the politics offorced identification. In
this paragraph three types of forced identity are discussed. These are on the one
hand racism and apartheid, which are extreme forms offorcing people into a certain identity from which they cannot escape. On the other hand is the political
instrument ofconsociation, which presupposes the official division ofthe popuIation into various groups. When this division is made on biological grounds
(such as race), it is inescapable as well. Therefore consociation is treated in this
paragraph on forced identity as well.

2.3.1 Racism
Racism is the most radical kind of forced identification, as there is no way in
which a person may change his or her race. The origins ofracism have been traced
32 South A.frica Survey 199912000, ed. South African Institute ofRace Relations (Johannesburg 2000) 338.
33 Gerhard Mard, Ethnicity, regionalism and conflict in a democratic South Africa, South African
journal ofinternational A#airs (Vol. III, 1995 no. I) I.
34 Mail&Guadrian Online 2I May 2005, www. mg.co.za.
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back several centuries. For instance, according to Basil Davidson, racism is a relatively late invention and a product ofthe expansion ofslave trade and slavery in the
Atlantic Ocean which started in the seventeenth century. Slaves had to be dehumanised into trade commodities. This was the basis for seeing Africans as inferior beings.35 And this view sees apartheid as the culmination ofcolonial racism.36
In the political sense, it is relevant to note that at the end ofthe nineteenth century, nationalist ideologies began to use ethnic and racial criteria for distinguishing
between human beings and peoples.

Early in the twentieth century, there was widespread consensus that held that evolutionary biology "proved" that differences between individuals, nations and races
were inescapable facts. This racism was adhered to in both English and Afrikaans
speaking communities in South Africa. Darwin's concept of survival ofthe fittest
was used as the moral basis for white supremacy.37 This lead to social-Darwinism,
which stated that physical type and blood relations were directly related to culture
and that history was decided by race and culture.
The historian George McCall Theal defended this theory in his studies on South
Africa. He claimed that humanity was divided in different racial groups, who were
in different stages of evolution. In these racial groups the San were at the bottom,
barely considered as human, then the Khoikhoi, capable of some development but
not much. Then came the black Africans, who were, according to Theal "capable
of improvement" but subject to historical laws of social development. Maybe in a
distant future a decisive break with their "barbarian" culture would be possible.
For whites, purity ofrace was essential. Miscegenation would bring social degradation.38 Theal also popularised the myth that, apart from the San, all others
groups in South Africa blacks and whites - were immigrants.39 This supported
claims that whites were just as indigenous as black inhabitants of South Africa.
According to Dubow, in South Africa, the combination of ethnology and history
promoted the establishment of the idea ofa linear evolutionary development starting with the "Bushman" as the most primitive of human beings, to the
"Hottentot", the "Bantu" and the white man, with the concept of the survival of
the fittest as the legitimacy ofwhite power.40 South Africa was a fertile ground for
the assumption that physical differences between blacks and whites included difference in intellectual capabilities. The white South Africans considered themselves patrons over what was seen as the inferior black peoples. Out of it grew the
adaptation ofpolicies offorced identification.
-

35 Davidson, The Search jor Afhica, II.
36 Davidson, The Search jor Altica, I29
37 Dubow, Scientific Racism, II7-II8.
38 Saunders, The Making Of South Aftica's Past, 30-34·
39 Saunders, The Making Of South Africa's Past, 39
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2.3.2 Apartheid
Forced identification was a typical characteristic ofthe apartheid state system. The
apartheid system was developed in order to combine white political dominance in
a country where blacks were in the majority, with preventing biological, economic and political assimilation and integration. Anthropological studies defended
separate tribal natives' authorities instead ofintegration in the political, economic and cultural system ofwhite society. Segregation was seen as being in the interest of black culture. Culture was considered to be a stable structural balanced
system based on fundamental human needs that needed to be preserved. There
was no eye for cultural change as a result ofinteraction between peoples.4I
To this was added the fear of racial mixing. The danger of "racial degeneration" urbanised blacks mixing with impoverished whites - was a strong motivating force
behind the policies of segregation.42 The majority ofthe poor whites were Afrikaans
speaking. It was felt that they needed to be protected from racial mixing and degeneration. The ideology of-apartheid was influenced by German theories ofnationalism
and racism. The Afrikaner nation was identified as a new and distinctive biological
type. The pure blood of the boerevolk had to be kept pure. That required total
apartheid.43 It was a form offorced identification, because a black person could not
freely choose to which group he or she would prefer to belong. Afrikaner nationalism, as described above, needed control of the state. Equal rights to blacks would
imply the end ofthe Afrikaner state as imagined by the Afrikaner intellectuals.
In apartheid thinking racial and political theories were supported by theological
theories that justified distinction between races and political dominance of the
Afrikaner minority. The Dutch Reformed Church took over racist thinking.
Humanity was differentiated in groups, in races, nations and societies. Proofwas
sought in the Bible: Joshua 23: I2-I3 (Israel is forbidden to mix with other cultures),
Acts 2 (each heard the apostles in his own language); Acts I7: 26 (converted heathens would not have to adopt Jewish culture). The Afrikaner nation was believed
to have a special calling to remain white and Christian. Racial diversity needed to be
respected politically and translated into self-determination for each nation.44 God
was said to have wanted difference instead ofuniformity between nations. Dutch
Reformed concepts ofpluralism - acknowledging the specific characteristics ofthe
different spheres in society - were identified with the plurality ofnations and races.
At the Afrikaner Volkskongres of I944 in Bloemfontein, the general principles of
racial policy were formulated. Among these were the following: apartheid was in
the mutual interest ofwhites and coloured; each group should be given the possibility to develop in its own areas; whites had the Christian duty to act as custodians ofblacks; mixture ofblood should not be allowed anymore; each person must
develop within their own group, nation or tribe.45

4I Schmidt,

Creating Order, 193, I95·
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With the coming to power ofthe National Party in I948, apartheid was introduced
as a systematic attempt to divide the population into different categories ofwhich
race was a central constitutive element. Apartheid was implemented as a large
scheme of re-administrating the country with the intention of separate development: to grant each group its own territory and chances for development and taking charge of their own affairs. There was a special South African Bureau of Racial
Affairs (SABRA) which played a role in developing the apartheid theory.
In I950 the government started the "Commission for the Socio-Economic
Development of the Bantu Areas within the Union of South Africa" (Tomlinson
Commission). Its objective was to investigate the possibilities for development of
the native areas in line with the specific cultural characteristics and the possibility
of socio-economic development of these areas. In 1955, a report over 3000 pages
thick was published.46 The thesis ofthe report was that without adequate separation ofthe races, cultural assimilation would undoubtedly be followed by economic assimilation, thereafter social assimilation accompanied by political
assimilation and finally biological assimilation.47
The name most associated with the implementation of apartheid is that of H.F.
Verwoerd, who was minister for Native Affairs from I950 and prime minister from
I958. As minister he was responsible for an enormous stream oflegislation. Most
important was the Population Registration Act of I9 50, which divided the population into four racial categories ofblacks, Indians, coloureds and whites; the Group
Areas Act of I950, which assigned separate and exclusive living areas to these categories; and the Promotion of Bantu Self-Government Act of I959, which divided
blacks into national groups, each with the right to pursue their national aspirations in their own homeland. The Immorality Act and the Mixed Marriages Act forbade alI forms ofinterracial sex.
The black population was concentrated within the homelands as a reservoir of
cheap labour. Blacks were only allowed in the cities ifthey could show special permits. Failure to do so meant imprisonment or fines. The number of blacks living
permanently in urbanised areas was to remain as low as possible. Those who were
"superfluous", e. g. without work, were returned to the rural reserves. Between
I950 and I980 over 2 million people were deported. After I948 the reserves were
turned into self-governing homelands. Four of them were made independent:
Transkei in 976, Bophuthatswana in I977, Venda in 1979 and Ciskei in 198I. This
independence was not recognised internationally, nor were the governments of
these homelands able in any way to practise their sovereignty. Family life was
undermined as a consequence of migratory labour and the need for men and
women to work and spend long hours travelling between home and work-place.
"Bantu Education" was inferior to education for whites. At primary schools black
children were educated in the African language of the region they lived in.
Secondary schools taught in English.

46 Schmidt, Creating Order, 279-280.
47 ln: Dubow, Scientijic Racism, 279-280.
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As far as the coloured population was concerned, they were not assigned to Specific homelands and were allowed to own private property in the Cape Province.
There were no self-governing homelands for coloureds, although for certain
San and Khoi groups six coloured reserves were set aside. The minister of
Coloured Affairs held the ownership of the reserves. It was generally held that
coloureds were of mixed origin. Like blacks, coloureds were forced to use their
own facilities, such as education, health care, etc., which were somewhat better
than those of blacks, but far worse than those for the white section of the population. Education for coloured and Indian children was either in English or
Afrikaans. There was no education for Khoi or San communities in their own
language.

Apartheid has been much analysed by historians and political scientists.
According to Patti Waldmeir, apartheid was not really an attempt to promote separate and equal development of different cultures, but was primarily about race.
The case of the "coloureds" - the "moral Achilles heel ofapartheid" - was proof
of this. This group, which was no different from the white Afrikaner community
in cultural, linguistic and religious respects, was treated separately from them.48
Saul Dubow holds the same opinion. Afrikaner nationalism urged for white racial
solidarity in view ofthe force ofAfrican nationalism. The distinction between race,
volk, nation and group was vague and amounted for most people to a natural situation, "... where outward physical characteristics largely coincided with social categories."49 Anyway, the main distinction was between white - and supposedly
western culture and institutions - and black - and supposedly traditional culture
and tribal institutions. Crossing the line was impossible, because ofthe inevitability of racial and ethnic features.
The apartheid system became untenable because ofeconomic developments and
because of the steadily decreasing credibility of the ideology. Total economic
exclusion ofblacks soon proved to be impossible. Blacks had become part ofthe
South African economic system, thanks to industrialisation, cash economy and
the demand for cheap labour. Economic progress within the Afrikaner population
group had also led to a preference among whites for the defence of their economic interests above the politics of identity. During the sixties it became clear that
white power had to be de fended with ever stronger policies of law en forcement:
detention without trial, house arrest, banning oforganisations and persons, torture ofpolitical prisoners and the denial ofpolitical rights to the black majority. In
Sharpeville, on 21 March I960 a march organised by the PAC resulted in 6g people
being shot dead by the police. Shortly thereafter both PAC and ANC were banned.
RW. Botha took the leadership in I978. His prime concern was order and control.
The implementation ofapartheid and later the defence ofthe system against growing resistance made stronger centralisation and control necessary. The absolute
priority for security stood in the way of genuine reforms that would bring an end
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to apartheid or ofcredibility ofthe government. The control ofthe state was in the
hands of the security establishment. During the eighties it became indefensible
even within National Party ranks to exclude the black majority from participation
in politics. In I986 a permanent State of Emergency was instituted. Apartheid had
become a dead-end street. After Ig8g, when FW. de Klerk was elected president,
he took the first steps towards ending apartheid and starting the transformation
to a democratic society.

According to Giliomee, apartheid was not a goal in itself, but political survival of
the Afrikaner nation was. Survival as a nation became, however, inseparable from
racial exclusivity.5° As any system of forced identification, apartheid is radically
opposed to respecting the dignity ofthe person. This is even more so, because distinction between people on the basis ofrace is inescapable. There is no free choice
in being allocated to a racial category.

2.3.3 Consociation
In the last decade before the end of apartheid there was much discussion on the
theory ofconsociation. In the eighties the ruling National Party came to embrace
this idea, concentrating on such elements as minority vetoes and inserting ethnic
identities in the Constitution. Arend Lijphart, who studied consociational democracies, expected that a democratic post-apartheid South Africa would remain a
plural society. The political system would have to allow for room for the different
segments ofthe population.
In I987 Lijphart suggested four basic principles of consociational democracy in
South Africa: (I) power sharing in government by representatives ofall major population groups; (2) a large degree ofautonomy for those groups that so desire; (3)
proportional representation of voters in the parliament and proportional representation ofthe population groups in state and bureaucracy functions and proportional allocation of subsidies; (4) minority vetoes on questions that affect the vital
interests of minorities.51 If the segments of the population were allowed to come
up spontaneously on the basis offree political association and free affiliation, he
expected that three political streams would emerge; a predominantly black group
including some whites and coloureds, a current consisting ofcoloured and white
Afrikaans speakers, and a predominantly English speaking current consisting of
white English speakers, Indians, coloureds and blacks.52
During the eighties there was a brief flirtation with the consociational model in
the province of Natal and the KwaZulu homeland. It was called the KwaNatal
Indab, a regional option on the basis of cultural federalism where representatives
of the KwaZulu homeland and the province of Natal meet in peace talks about

50 Giliomee, The Afrikaners, 470·
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black majority rule. This would be made possible via a bicameral system. The first
chamber would be composed on the basis of proportional representation and districts on the basis ofone man one vote. It would consist of I00 members o fwhom
at least 80% were expected to be black. A second chamber would be added as a representative organ where group rights were to be represented: IO blacks, IO
Indians, IO Afrikaners, IO English and IO representatives for those who did not
want to be represented in any one ofthe other groups. Decisions would be taken
by ordinary majority. Legislation affecting religion, language or cultural rights of
a certain group would need the support ofat least 6 members ofthat group. This
proposal was meant as an experiment, but it was rejected by both the government
and the UDF. For the government it went too far, for the UDF it was not far-reach-

ing enough.
A residue ofthe consociation model did enter the Constitution: power sharing in
the sense of having a government of national unity. But nothing much came of it,
as the ANC, with almost two-thirds of the votes, was a government of national

unity by itself.
The problem with consociation theories in South Africa was the fact that race was
still included as a distinctive element in the system. On the one hand the proposals rejected a predetermined position ofthe segments ofthe South African population, resulting in group based franchise and over-representation of the white
electorate and pleaded for the removal ofall racial criteria from the Constitution.
On the other hand, however, the idea still included minority vetoes for racial
groups where vital interests were concerned. The idea never gained any broad support outside traditional white constituencies. During the negotiations on the new
democratic dispensation (Iggo-Ig94), it was unacceptable to the ANC, because it
entailed too many similarities with the practice of «separate development" as
enforced during the apartheid regime.

2.4

Recognition as part of a common civic ideal

The fourth scenario in the relationship between state and national identity is
found in attempts at public recognition of diversity and protection of minority
identities, on the basis of empowering institutions of minorities in the field of
civil society and accompanying constitutional and legal rights to minorities. This
scenario is a form of"thick ethos" in the body politic, a common moral orientation that is characterized as an expression of the cornmon good. A crucial element of this public ethos is the recognition of diversity in identities. Those who
advocate public recognition of diversity defend the idea that the aspects of religious, linguistic, cultural identity and national identity are all relevant to the possibility of people to experience truth. Diversity can be an aspect of common

identity.
Voices in this sphere in the South African political debate say that the government
should search for a strategy that on the one hand incorporates legitimate wishes
for democratic decentralisation and recognition ofdifferences in ethnicity, and on
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the other hand denies the legitimacy of the political mobilisation ofethnicity and
confrontation politics.53
An example of thinking in this line was presented by the Pan South African
Language Board. In a study paper on language policy, it sought to deal with linguistic diversity within a common political framework. In its proposals, language policy means that alllanguages should be treated equally, for instance as an instrument
of empowerment. All people should be able to have access to their language of
choice. At the same time, what has to be prevented is "linguistic competition, division or separatism."54 PANSALB raised criticism against what it called "the monolingual habitus in which the general, Western perception about language resides".
About this it states: "The political, economic and military success ofthe West has
resulted in a superimposing of the monolingual habitus upon the multilingual
countries it subjugated. The multilingual reality which PANSALB iS tasked with
addressing needs to be understood against the overwhelming drive towards the
monolingual habitus, and the dynamics oflinguicism (linguistic racism)."55

2.4.1 Identity among the coloured population
The way the preservation of the identity of smaller minorities in South Africa is
defended is mentioned here. San interests, for instance, can never be made part of
a policy of nation before state nationalism. Their numbers are too few. As of
necessity, they have to plea for public recognition ofthe specific characteristics of
their culture, language and religion as integral part of the constitutional framework and the public ethos underlying it. Since I994 there has been a tendency
among coloureds to raise the awareness of their identity as opposed to whites and
blacks with whom they have to compete for jobs, houses and other facilities.
Coloureds have started to stress their ties with the original inhabitants ofSouthern
Africa, the Khoikhoi and the San.56
The concept of "indigenous peoples" is controversial. In principle all peoples that
suffered under colonialism, black, Khoikhoi and San, are indigenous and comply
with the definition of the ILO Convention I6g. What distinguishes the Khoi and
San peoples from the Africans is their marginal position in South African society.
What they have in common with other indigenous peoples in the world is that they
want to continue their traditional way ofliving, which is closely connected to the
preservation of the integrity of their lands. There is constant pressure on lands
available for foraging. 57 Furthermore, they are not only small in numbers, they are
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among the poorest groups in the country and have the least access to land and natural resources, are faced with the decline in the use of their languages; they lack
political organisation and representation in government structures and the continued existence as a distinct people is under threat. 58
Impoverishment can hasten extinction, but other factors may contribute to this,
such as the expectation that command ofEnglish promotes the chances ofgetting
a paid job. Furthermore, Khoi and San speakers fear violent reactions if they use
their languages publicly. It is felt that traditional San culture is still eroding under
the pressure ofwestern consumer culture and the attraction ofcity life for younger
generations.59 If the languages disappear, according to the SASI (South African
San Institute), traditional stories, veldkennis, and an intellectual attitude which has
shaped people for centuries will be lost forever. 60
The South African Constitution grants population groups that want to express
their identity the right to do so (see chapter 4). International Law and human rights
organisations support their causes as well. Khoi and San are catching up with
international awareness ofthe rights ofindigenous peoples and state their claims
as "original" inhabitants of South Africa. They defend the strong impact of Khoi
and San languages on both African and Afrikaans languages. Almost all population groups in South Africa are linked genetically with the San. The Khoi and San
inheritance includes unique material for a future - common but diverse - national
identity. 6I Between I652 and the beginning ofthe nineteenth century, according to
Crawhall, a "type of holocaust" took place, as a result of which the numbers of
Khoikhoi and San reduced drastically. Their languages and cultures, however, were
integrated in Xhosa, Sotho, Tswana and Swazi cultures and Afrikaans.62
Economic developments encouraged people to rediscover their ethnic identity.
Stressing their identity as descendants from original inhabitants of South Africa
supposedly helped their cause and supported their view that they are entitled to
land.63 Indigenous people are bound to the land they live on, whereas capital is no
longer dependent on land. Ifcapital shifts to more profitable places, indigenous
people are left behind. In reaction, for them, the land is getting more meaningful.
Under apartheid, all those registered as "coloureds" were deemed to be ofmixed
origin. According to Crawhall, it is a myth that most coloureds consider themselves as being a people of mixed race.64 Instead, most coloureds are of direct
Khoikhoi and San ancestry, contrary to what apartheid suggested by the term
"coloureds". The identity of being coloured is problematic, as it was shaped and
instituted by the apartheid system.
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The Nama, for instance, were categorised as coloureds, because this way they were
unable to claim their own homeland. The language (in its own terms
Khoikhoigowap) is the only remaining Khoi language in South Africa. The Nama
partly live as herders or combine wage labour with subsistence farming.65 The
Griqua have been restoring the awareness oftheir common identity. Ofthe indigenous peoples in South Africa, they have moved farthest away from their traditional way of life. They speak Afrikaans. There are estimated to be around 300.000
Griqua. In 1998 the Griqua National Forum, defending the interests ofthis population group, was founded.66
Objections against land grants to Khoi and San peoples have been raised by those
who argue that the only legitimate reason why someone would want to belong to
a minority is that ofindividual and free choice. Supporters ofthe rights ofindigenous peoples claim that land is a precondition for the survival ofKhoi and San cultures. Those who criticise this say that this way, characteristics of identity are
fossilised, as if present-day speakers of Khoi are the same as those in the nineteenth century. Furthermore, it is objected that those who do not speak Khoi anymore but descend from the historic Khoikhoi have no valid claim to those lands or
have no historic continuity with the past.67

2.4.2

Maintaining Afrikaner identity in a democratic context

In the nineties, there was much debate about Afrikaner public identity and the
position ofthe Afrikaners in post apartheid South Africa. Politically, the Afrikaner
vote was dispersed over different parties, such as the New National Party, the
Freedom Front, and the Democratic Party. The New National Party tried to Combine its forces with the liberal Democratic Party in the Democratic Alliance, a combination that did not work out. A large group of former NNP-members in the
Democratic Party, among whom the NNP leader Marthinus van Schalkwyk, joined
the ANC in 2004· Apparently mainstream Afrikaners decided not to seek a separate political party.
In a much debated pamphlet, Willem de Klerk - brother of former president F.W.
de Klerk wrote that the guilt ofapartheid was guilt in solidarity: a nation is guilty
and each member of that nation is guilty, even though he or she did not actively
take part.68 Willem de Klerk got a strong reaction from a younger generation
Afrikaans speakers, such as the journalist Chris Louw, who reproached the older
-

generation of"ooms" for having dreamt nationalist constructions that held no connection with political and social realities. The younger generation of Afrikaners
were forced to do the dirty work for them as army-conscripts in the townships and
in Angola and Namibia. And the generation ofDe Klerk still claims to know what

Lehmann, SAIDC Report South Africa, 7
Lehmann, SAIDC Report South Affica, 6.
67 Sharp, "Respondent: Culture, identity and nation in South Africa", Maharaj (ed.),
65
66

Between

unity and

diversity, 60.

68 Willem de Klerk, Afrikaners:

Kroes, kras, kordaat

(Kaapstad / Pretoria / Johannesburg 2000) 34

The politics ofidentity: four scenarios

18I

is best for Louw's generation.69 According to Louw, young Afrikaners are doomed
to be part of a "guilty majority": "We are being judged by what our former leaders
made up in our name and most ofthe time in secrecy."70
The older generation claims to have realised that they do not want to be considered
as a special nation that needs special status anymore. According to Willem de
Klerk their becoming more of an African people is in the interest of Afrikaner
identity.7I But he still is convinced that the ordering of the international community is based on identities that have gained their own profile by common ties. He
defends the right of Afrikaners to their culture, language, their own history and
their indigenousness in South Africa. They should be aware oftheir ethnic identity, although this does not mean, according to De Klerk, that this identity must be
politically mobilised.72 Within the broader context of loyalty to the South African
state, Afrikaner unity should focus on language and culture.73 It should be open
to all who have Afrikaans as their mother language, without distinction as to race,
religion and history.74 Afrikaans interests should be identified, initiated, co-ordinated and voiced by a Council ofAfrikaans Representatives.75
The former conservative white mineworkers union, which is now operating under
the name of MWU-Solidarity (120.000 members, of whom 87·000 Afrikaners)
defends members who find themselves disadvantaged as a result of affirmation
action.76 Initiatives from a younger generation ofAfrikaans speakers also seek to
defend the interests of their language mainly through civil society institutions.
There have been initiatives such as the "Pro Afl'ikaanse Aksiegroep", PRAAG, tile
"Ajtikanerraad" (Afrikaner Council) and LITNET, which are mainly active on the
internet. The aim ofPRAAG is to defend the interests ofethnic Afrikaners and of
the language and culture ofAfrikaans speakers.77 The Aftikanerraad is an initiative
to found a unified political body with the power to negotiate with the ANC government in defending Afrikaner interests.78 LITNET is an independent web-journal
on Afrikaans language and literature.79
The Broederbond transformed into the Aftikanerbond, the number of its members
decreasing from I2.000 to between 6000 and 8000. Today, the organisation is
looking for a new position in South Africa without any political alignments. The
Ajhkanerbond is open for women and black members. It has committed itself to "a
healthy nation-building", but it raises its concern about the way the government is
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implementing the accepted principles of cultural diversity.80 According to
Giliomee, the government was prepared to accept the Aftikanerbond as the
Afrikaner organisation with which to cooperate. 8I
All these initiatives take place in the context ofacceptance of the new political dispensation in South Africa. Whether they may indeed serve the purposes for which
they were founded remains to be seen in practice. Giliomee, who wrote a comprehensive history of the Afrikaner people, sums it up as follows: Afrikaners do not
see themselves as a separate nation anymore, but they accept a common South
African identity. They do not, however, feel attracted to the nation-building creed
of one history - one language - one party. They are without strong leaders, but
they rediscovered their identity, the love of their language and of the land where
they lived.82 Apparently this was recognised by others. In a discussion paper presented to the ANC National General Council ofJune 2005, the following was stated: "It is becoming clearer and clearer that white Afrikaners have a different
emotional, psychological and material relationship to Africa and South Africa
when compared to other whites. There are many signs indicating that Afrikaners
are embracing the new South Africa and an Africanism more readily than English
speaking whites. [...] And Afrikaners ask the valid question: how many hundred
years more do they need to live here before they can be called Africans?"83

2.5 Conclusions
When dealing with the politics of identity, it is important to be reminded of the
idea that the state has a special role. The state can be seen as an institution of
authority that will establish the rule of law and good relations in society according
to the principle of public justice. The state, therefore, is more than a function of
national identity or the interests ofnational minorities. The role ofthe state has to
be distinguished from the role ofthe nation.
In this chapter, various approaches for dealing with the relation between state and
identity in South Africa have been presented. The first policy was the state before
nation approach. The implication ofthis view is that identities that differ from the
general rule ought to be referred to the private sphere. Two schools ofthinking can
be distinguished in this view: (I) the "thin ethos" approach, in which the state is
seen as neutral; and (2) the "thick ethos" approach, which is aimed at acquiring a
maximum degree ofconsensus in the framework ofthe state. There is a risk that
policies of "nation"-building and "thick" assimilationism evolve into political
nationalism. The "nation first, state second" type of nationalism is a policy that
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gives precedence to national identity over the state framework. Nineteenth and
twentieth century Afrikaner nationalism was an example. Today Afrikaners do not
see themselves as a separate nation anymore, but they accept a common South
African body politic. Most members ofthe Afrikaans community are willing to put
the state framework before their national identity. Up till now, attempts to create a
separate Afrikaner political body - such as a Volkstaat or an Afrikaner Council have not had lasting results. The major political factor in South Africa that puts the
nation before the state is the Inkatha Freedom Party.
Policies of forced identification imply a denial or a suppression of basic human
rights. Apartheid was a well known example. Today, there is no political support
base in South Africa for such policies. This study will delve deeper into the concept
ofpublic recognition of diversity. It is, ofcourse, highly dependent on initiatives
in the civil society, which show that there is a real need for recognition ofa specific identity. The next chapter will look into the position of civil society in South
Africa. Then, public recognition will have to be reflected in the constitution.
Therefore, chapter 4 will study the provisions of the Constitution of South Africa

regarding public recognition ofdiversity.

3.

IDENTITY IN THE CIVIL SOCIETY
The public recognition ofdiversity is dependent on the need and the will in society to live according to a specific identity and to organise itself. This need is most
clearly expressed by organisations in the sphere ofthe civil society. It is, therefore,
interesting to have a better look at the state ofcivil society in South Africa.
This chapter deals with the role of community and organizations in the field of
civil society in defending and promoting pluralism in South Africa. How do they
relate to the government? If institutions representing communities of national
minorities and indigenous peoples are given public support, how do you prevent
tendencies within institutions orientating themselves mainly towards what the
government expects of them, for example trying to get government subsidies, and
thereby neglecting the interests oftheir constituencies?

3.1

Civil society in South Africa

If human dignity is to be respected and advanced in a meaningful way, it will need
to flourish in a society in which freedom is given significance and expressed in certain common practices and institutions. Civil society is the opposite of "social
engineering". Seeking reform through civic institutions working with voluntary
inputs has been called "associative democracy", as an alternative to liberal individualism and socialist collectivism. A minimal description of civil society would
relate to all those free communities and organizations that are not under state control. In a broader sense, in the definition ofAmitai Etzioni, the civil society is seen
as a community of communities that is able to shape itself and co-ordinate its
actions through these free institutions and either is an alternative or a complement
to government.
In South Africa a vibrant civil society came about. The struggle against apartheid
encouraged a strong culture ofparticipatory democracy. There was a whole range
of associations and groups that performed roles that governmental institutions
would otherwise have played. This is a tradition ofcivil society organisations as a
type ofmobilisation against the state and as an alternative for official institutions
where blacks could only participate on the conditions of the regime. So-called
civic organisations took care ofaspects oflocal government, such as social services or the maintenance of public order, when official local government structures

were boycotted. Many were part of the "modern" nationalist type of urbanised
intellectual elites, others had their roots in more reactive nationalism, taking
inspiration in what was interpreted as pre-colonial African culture.
Examples of the modern nationalist type of organisations are the Detainees'
Parents Support Committee, which supported families of political prisoners, or
the National Education Crisis Committee, which took care of alternative educa-
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tion, when official education was boycotted in the struggle against apartheid institutions. The NECC changed its name into the National Education Co-ordinating
Committee and in the years I990 to I 992 started studies for policy options in education. In the eighties, over 50·000 such civil society organisations existed. At the
beginning of the eighties many of those civic associations, youth organisations
and other movements together made up the United Democratic Front. The UDF,
founded in 983, was a coalition oflabour, religious, students' and civic organisations. They were united on the basis of the Freedom Charter of the ANC. There
were also more authoritarian and traditional organisations, headed by charismatic leaders. The historian Tom Lodge sees Winnie Madikizela-Mandela and her following as a present-day example of such communities.I The Inkatha movement
has already been mentioned, as well as the Black Consciousness Movement in the
early seventies.
As happened in Central Europe under communism, apartheid rule implied a subversion of fundamental human values. The freedom of speech was denied, the
truth was suppressed, the rule oflaw was undermined, the integrity of the family
was ruined and a person's life was valueless. The system fostered manipulation,
corruption and nepotism. Civil society organisations became safe zones where
values could be upheld and truth could be truth. For democratic transformation to
succeed, civil society organisations, which had upheld values and integrity, were
seen as indispensable, without their being dominated by either the government or
the market. 2
Apart from these organisations directly associated with the liberation struggle,
there were also so-called pure survival organisations, such as burial societies,
hawkers associations, and so-called "stokvels". The 800.000 stokvels were, and still
are, a type of co-operative micro-finance enterprises such as savings clubs.
Through the pooling of money, interest-free loans and payments are given out to
members for a limited period oftime. This way, they are enabled to invest in private initiatives. On the side ofthe Afrikaner communities, there were a large number of civil society organisations as well, as was mentioned in chapter 2.
South Africa has had a tradition oflabour relations that was comparable to that of
western countries, with the right to strike and a sector based system of collective
bargaining. However, blacks were excluded from this system. Yet, in the seventies
and eighties, trade unionism among black Africans gained ground. A strong
example of a Freedom Charter based organisation is the trade union COSATU
(Congress of South African Trade Unions), which was founded in I985. In 200I it
had I,8 million members. Other trade unions are the National Council of Trade
Unions and the Federation of Unions of South Africa with one million members.
The employers felt they had an interest in stable labour relations and supported
this process.3
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The UDF later transformed into the South African National Civic Organisation
(SANCO). SANCO was founded in I992 with 2500 affiliated organisations. It had
its origins in the struggle and had to adapt to new circumstances. It started to
consider itselfas "key agency in development projects" and an investment organisation. It failed in these roles and its moral position declined. SANCO also
aligned itself to the ANC. There are large differences between SANCO affiliated
activities. Some branches take care ofsocial housing, others are involved in community safety projects.4 Other organisations left the SANCO umbrella. The role
and function ofSANCO has been described as "hardly independent" and the relation with the ANC "although strained at times, is on occasion too close to be

comfortable".5
More problematic is the organisation called People Against Gangsterism and
Drugs (PAGAD). It started as a civil initiative ofMuslims in the Western Cape and
developed in reaction to drugs related violence and to the inadequacy of police
action. PAGAD is said to be financially supported by Hezbollah and the Hamas
Movement in the Near East and is suspected of wanting to establish a Muslim
theocracy in South Africa. PAGAD became typical for South African organisations
that take the law in their own hands. PAGAD on its own kills drugs bosses and
gradually became involved in the organised criminal scene itself.6 In I998, I88
bomb blasts took place which police suspected were connected to PAGAD.7
Another organisation, founded due to the inadequacy ofthe combat against crime
is Mapogo-a-Mathamaga. It took off in I996 in Limpopo province and now
extends over 5 provinces with 70.000 members paying for its services. Mapogo
protects people and their possessions and takes revenge on criminals.8

After I994, many civil society organisations fell into a crisis. They lost leaders to
the new democratic government. Local, provincial and national parliaments and
executives were in great need ofleaders. For an important part, these were recruited from the civil society organisations. Under apartheid the social role ofcivil society organisations on the one hand and the political orientation as part of the
struggle for political liberation were not clearly distinguished. Now, these two
functions had to be separated.
Civil society organisations began to suffer from lack offinancial resources. There is
no philanthropic tradition such as in the United States or in Europe, nor is there a
broad basis ofwealth in society in South Africa. The market does not substitute foreign or private subsidies, as it tends to neglect projects aimed at the poor and disadvantaged communities. For this reason, civil society organisations look towards
government and foreign donors. After apartheid ended, financial support from
abroad came to an end as well. In order to get subsidies from foreign donors or the
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South African government, nongovernmental organisations tried to take over the
dominant discourse and learn how to make tailor made project proposals that fitted the expectations and priorities ofthe donors. This threatened their independence, which should be one ofthe fundamental characteristics ofthe civil society.9
The agendas of the former anti-apartheid organisations were almost completely
absorbed by the new government policy ofreconstruction and development.
There are examples, such as in the province ofKwaZulu-Natal, where associations
that are politically independent are seen as a threat, or they have been colonised by
political parties. As a result ofoutbursts ofviolence or intimidation, membership
of people to such organisations was obstructed.10 The coming about ofa strong
civil society in South Africa is hindered further by the high level ofcrime and violence and the continuation ofthe habit ofcorruption and politics and government.
To this may be added the enormous amount ofunemployment, which can rise up
to 60% among young men in the townships, and the AIDS epidemic in South
Africa, which apart from many other problems, undermines the vitality ofcommunities.II
According to Allister Sparks, despite the poverty and the high crime rate in South
Africa there is still a remarkable spirit of communal life in the townships.
Religious groups, often connected with former village or tribal ties, help keep up
social cohesion.I2 There are still self-help groups in squatter settlements and there
is a lot oforganisational activity around rents and cheap housing.I3 Other organisations that can be mentioned are the Soweto Electricity Crisis Committee, the
Western Cape Anti Eviction Campaign or the Landless People Movement. There
has recently been an increase - especially in smaller circles - in participation in
women's organisations, youth organisations and civic organisations. The amount
oftrust in civil society organisations is generally high.I4 One successful civil society organisation is the Treatment Action Campaign, which pressures government
to make antiretroviral medicines available in the struggle against HIV/AIDS.

3.2

Values and identity in the civil society

People want ideals to live for. Apart from the necessary outlets in politics or economy, people find them in the "associational life below the level of the nation" as
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well. There, in such communities and organizations, participation is much more
personal and may be closer to a person's interests, values, beliefs, language, culturaI background, etc, than in the framework of the state. Fukuyama argues that
communities sharing "languages of good and evil" are more likely to be bound
together by stronger glue than those based on mere self-interest. 15
The articulation of the moral voice or the attempt to live in truth is a function of
identity; something which cannot take place without language, culture or religion.
When civil society organisations in South Africa got into difficulty after I994, the
churches as weII as the South African Council of Churches had the same problems. They were no longer able to continue the relevant position they had had during the apartheid era. As it happened in other civil society organisations, many
church leaders were co-opted into the government. They lost their critical independence.

I6

For the purposes ofthis study it is important to note that some aspects ofidentity
may be seen as something which is transferred over time and through memory and
into which a person is born and raised without first making a deliberate choice.
This holds for language, culture, ethnicity, nationality and - in certain respects for religion. When these aspects ofidentity are taken up within an organisation it
may get a defensive character. On the other hand, aspects linked with values serve
as a frame of reference which put the existing circumstances under scrutiny.
Values are future oriented and enable members to relate their communities and
organisations to other frameworks they are part of.
Government cannot make culture creative, useful and indispensable for society
through legislation. This is a process that can only take place in communities and
organizations in society itself. For instance, language is a living thing. The state
can guarantee the conditions under which language may be used, but the activities
oflinguistic associations and fellowships, the flourishing of literature and lyrics,
the presence of media in the popular language: these are indicators of the conditions in which a language may find itself. These activities mainly belong to the civil
society. For example, the Pan South African Language Board (see chapter 4) recognises the important function of civil society structures in developing interlinguistic skills.I7
Recently, many organisations have been founded in support of cultural, linguistic
or religious identities. In the Indian community organisations are defending
recognition ofHindi and Gujarati languages. Representatives ofthe Griqua community have asked government for recognition oftheir traditional leaders and for

protection of their culture. There is

a

Committee of Marginalised African

Languages (i.e. Tsonga, Venda, Ndebele and SiSwati), which lobbies for a fairer

IS Fukuyama, The End OfHistory and the Last Man, 325·
I6 De Gruchy, Christianity and Democracy, 223·

I7

PANSALB's position on the promotion Of multilingualism in South Africa: A draft discussion document, Board

Notice 54

ofiggg, Government Gazette, Vol. 407, No. 20098,28 May Iggg

IgO

III

"Nation"-building and pluralism in South Africa

share of time for these languages on state television and for support for mother
tongue education in these languages.I8
After a period ofgetting used to the new context, new organisations were formed
in Afrikaner circles in defence ofthe interests ofthe language community. Protests
have been raised against the alleged pro-English policy ofthe South African Broadcasting Corporation. Other emancipatory organisations looked across ethnic borders. Today, Volkskas sponsors the ANC. SANLAM sells more insurance policies
to blacks than to whites. NASPERS is the only company that regularly sponsors
Afrikaner arts festivals.I9 The nongovernmental Taaisekretariaatwas formed, which
wrote a submission to the government in the debate on the institution ofa Cultural
Affairs Commission (see chapter 4). The Secretariat defends the status and constitutional rights ofindigenous languages.
The I996 Constitution allowed for San and Khoikhoi to found their civil society
organisations, both within South Africa and in the Southern African region. The
rights accorded to minorities in the new South African Constitution led to debate
among Khoi and San communities about the realisation of these rights. They are
faced with the threat of extinction of their languages and culture. It was not
expected that the South African government would grant special autonomy to
Khoikhoi and San communities. But it was hoped that the promotion of language
together with support for the local social infrastructures would give eco-tourism a
chance.

Their main problems stem from lack of funds and relative isolation, due to small
numbers of people and large distances between communities. Their plans were
put before the Pan South African Language Board, the national Department of
Arts, Science and Technology and the Northern Cape Cabinet.
They got international support from the Working Group for Indigenous Populations
ofthe United Nations, which recognised the Khoi, San and Griqua as "first nations"
ofSouthern Africa. The Working Group is inspired by among others the example of
the Pan Scandinavian Saami Council. It supports communities to start democratic
representations on village and district level and to have them send delegations to
regional gatherings and to co-operate in solving problems at the grass-roots levels.20
What is important is that the youth are especially convinced of the communicative
and economic value oftheir indigenous language. For this, a supportive educational
system is needed, as well as an economic climate that does not undermine the language. The latter includes access to, ifnot complete ownership oftraditionalland and
the deliberate policy to combine land-based income with cultural survival.2I
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Traditional leaders in South Africa have founded their own interest group. It is
called CONTRALESA (Congress of Traditional Leaders of South Africa). CONTRALESA has been highly politicised. Pathekile Holomisa, brother ofUDM-leader
and former Transkei general Bantu Holomisa, is chairperson and Winnie
Madikizela-Mandela, the controversial leader of the ANC Women's League, is
treasurer. At some local elections, CONTRALESA showed up as a separate party.
The accommodation of traditional law and traditional leadership in the South
African constitutional order will be considered in chapter 4.

3.3

The role of government

As was seen above, activities undertaken in communities and organisations ofthe
civil society have a public dimension: they fulfil roles that foster social cohesion.
This way, the government has a strong interest in the existence of a vibrant civil
society. The culture of participation and responsibility which is supported and
encouraged in a civil society is ofimportance to the state and its government. First,
values of trust and interdependence are supported this way. Second, a strong and
diverse civil society means that citizens are embedded in a broad range ofdifferentiated loyalties, which prevents people from seeking their whole future within one
type ofloyalty, e.g. the national or ethnic group. Values are even more helpful in
this as they enable communities and organisations to relate their interests and
ideals better to broader goals. Therefore the state would do well to protect the ability ofcivil society institutions to keep up their value orientations.

As far as organisations and communities in the sphere ofidentity are concerned,
such as minority groups, it is not the task ofthe government to make them come
about. But communities and organisations in the field ofcivil society cannot function properly without there being some basic guarantees by the state concerning
public order, infrastructure and peaceful relations between different actors. This
is done first of all by protecting rights and freedoms essential to civil society
organisations and furthermore by supportive instruments such as subsidies and
tax exemptions for membership fees. On the other hand, the state can never
abstain from protecting those groups and interests that are left unattended by
communities and organisations in the civil society.
In young democracies a strong civil society may be perceived as a threat to the
capacity of the government to make transformation happen. This also held for
South Africa, where the role ofcivil society was seen as instrumental to government
policies in the first years after I994·22 This led to a loss ofinitiative and momentum
in the development and transformation. Bureaucracies were insensitive to existing
and working local development initiatives. In a country with a dominant party
democracy, such as South Africa, the important political decisions are taken in the
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ANC party structures. The political opposition parties are hardly effective in having
alternatives seriously discussed. According to Steven Friedman, the largest pressure on the government to account for its policies comes from the civil society.
Therefore, civil society will remain the chief source of countervailing power.23
In order to involve the civil society in public policies, NEDLAC was given a fourth
chamber - besides government, labour and business - where civil society organisations are represented. However, decisions reached in this fourth chamber are not
binding for the constituencies of the civil society organisations involved. The fourth
chamber seems not to function as well in the interest of rent-payers organisations,
consumers' organisations or associations ofelderly, as it does for business organisations, trade unions and professional organisations.24 According to Kotze, in practice
not much has come about from this development chamber. It has "serious problems
of representativity and tends to act as a rather weak add on".25 The organisations of
the poorest groups in South African society are not represented in the fourth chamber.
There is a tendency in South African government policy to call for participation of
the civil society in order to legitimise government policy and to co-opt and use selected organs of the civil society as instruments of government policy. That risk was
present in the RDP to use the civil society from the top down and closely following
the preferences ofthe ANC party. The RDP mentions the empowerment ofthe civil
society and proposes to foster a wide range of institutions ofparticipatory democracy in partnership with civil society.26 This way, the distinction between state, ruling
party and civil society gets blurred and civil society organisations are incorporated in
decision-making and executive tasks ofgovernment policies. The organisations of
the civil society then run the risk ofbeing estranged from their constituencies.
Political parties are more or less situated between civil society and the government. On the one hand, they stem from private initiatives, on the other hand their
range ofactivities is oriented towards the public sphere. They are channels ofcommunication between society and political authorities. In the South African parties
there are elements of a clientele system with a charismatic leadership as well as
elements ofprofessional politicians and modern organisational structures.

3.4

Conclusions

The politics ofrespect for civil society, autonomy and responsibility is a deepened
kind ofdemocratic politics. In the words of Charles Taylor, it leads to a political
life in which freedom and self-rule can be developed and encouraged under conditions of equality. There is a long-standing tradition of starting civil society
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organisations for initiatives that go from the bottom upwards. Even in the poorest
communities many groups are active, helping people to empower themselves.
In South Africa there is a tendency to stress the orientation ofcivil society organisanon towards the government. Civil society organisations are more or less seen as
operative instruments ofgovernment policies, such as in RDP programmes. On the
other hand, they are used as sources of input for policy development and lobbies.
The dominance of government and politics by the ANC has led to the situation
whereby civil society organisations have become the chiefcountervailing powers.

4.

THE CONSTITUTIONAL
PERSPECTIVE
The Constitution of the Republic of South Africa (hereafter: the Constitution)
came into effect on 4 February 1997· Until I994, South Africa followed the
Westminster tradition, in which Parliament was deemed sovereign. The Interim
Constitution of I994 introduced constitutional democracy, which was continued
under the final Constitution of I997. In the debate on the rights of cultural, linguistic and religious minorities, the Constitution plays a central role. The
Constitution not only describes the way the state should either withhold or intervene, but also suggests that values put down in the Bill ofIUghts regulate relations
in society as well.

Compared to the former apartheid system, the Constitution unifies all South
African citizens into a political community of equals. The preamble states that
South Africa "belongs to all who live in it, united in our diversity". The South
African coat ofarms was introduced on 27 April 2000. Its motto is written in the
now extinct /Xam language: !ke e:ixarra like, which means "unity in diversity". None
ofthe eleven official languages were chosen for this motto, so in the South African
motto no language was placed above any ofthe other languages. Cultural, ethnic,
racial or religious background is irrelevant for the relation ofcitizens vis-0-vis the
state and their political rights. The Constitution does not put people into racial,
ethnic or other categories. Membership ofnational minorities or indigenous peoples is respected but based on free consent and not made dependent on factors
that cannot be the result offree choice ofthe person in question, such as biology
and race.

Respecting identities is part ofa broader question of respect for human rights and
fundamental freedoms. A constitutional democracy based on the rule of law is in
the interest of the citizens and the state community in general. Fundamental
rights and freedoms must be respected in their own right. In this they are much
more than just a function ofthe interests ofnational minorities. But as far as rights
are concerned national minorities and indigenous people generally benefit from
the assurance that civil and political rights and freedoms are protected. In the sec-

ond place they are protected by legal prohibition ofdiscrimination.
Central to this chapter stand questions such as: How can the government make
room for pluralism by guaranteeing rights and freedoms on the one hand and participation in government structures on the other? What may be the limitations to
minority rights? How do you allow for dynamic development and change, ifidentities and institutions of minorities are to be entrenched in (constitutional) law
and recognised as "official"? How do such rights relate to the right of self-determination?
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Human rights and respect for identity

4.1

According to Francois Venter human dignity is the most important value
expressed in the South African Constitution. Section Io ofthe Constitution states
that everyone has inherent dignity and the right to have their dignity respected and
protected. It is worded in such a way, that human dignity is not introduced by the
Constitution but that it is recognised as pre-existing.I
The rights ofcitizens and ofcultural, religious and linguistic communities generally benefit from the protection of the classical civil and political rights and freedoms. The Constitution of the Republic of South Africa recognises cultural
diversity in several ways. First and foremost is the guarantee ofequality ofall people before the law. Secondly, the Constitution recognises II official languages.
Individual persons are guaranteed the right to use the language oftheir choice, to
participate in the cultural life of their choice, and to enjoy their right to education
in the language of their choice, whenever practicable. Collective rights are recognised in the field of traditional authority and traditional law and the rights of a
community sharing a common culture or language.
Before attention is paid to special protective rights for national minorities and
indigenous peoples as communities, it should be made clear that they are and
ought to be protected by classical political rights and freedoms in general and by
the prohibition ofdiscrimination in particular.

4.1.1

Equality and the prohibition of discrimination

Given the history of apartheid it is understandable that the principle of equality
stands at the centre ofthe South African constitutional protection of human rights
culture. Equal citizenship is ofcrucial importance not only to individual citizens
but to members of minorities as well. Citizenship does not depend on membership ofan ethnic, racial, cultural or religious category. All citizens are equally protected by the law. They may join or leave a cultural group without consequences for

their legal position.
The South African Constitution states that everyone "... is equal before the law and
has the right to equal protection and benefit ofthe law" (section g(I)). The state is
directly addressed in section g(3): "The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender,
sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience, belief, culture, language and birth." But private persons are addressed as well: "No person may unfairly discriminate directly
or indirectly against anyone on one or more grounds in terms of subsection (3).
National legislation must be enacted to prevent or prohibit unfair discrimination. .
(Section g(4)).
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According to the Constitution equality includes the full and equal enjoyment ofall
rights and freedoms. To promote the achievement of equality, legislative and other
measures designed to protect or advance persons or categories of persons, disadvantaged by unfair discrimination may be taken (section 9(2)). Equality may mean
that people belonging to disadvantaged groups get compensated for their position. Section g (2) introduces the possibility of affirmative action to protect or
advance persons or categories ofpersons, disadvantaged by unfair discrimination.
In practice, this provision is specifically aimed at supporting those who had been
set back as a consequence ofthe former apartheid system.
In theory, however, the prohibition of discrimination should also benefit those
belonging to certain cultural groups that are disadvantaged as a result of unfair
discrimination. In this sense, a subsection (5) states that discrimination on one or
more grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair. Section g (4) asks for further legislation, which lead to the
endorsement by Parliament of the Promotion of Equality and Prevention of
Discrimination Act 4 of 2000. Act came into force in 2003. According to the
Constitutional Court, it is the intention ofthe equality principle to achieve a society in which "all human beings will be accorded equal dignity and respect regardless of their membership of a particular group."2 Equality may therefore entail
differential treatment, for instance when special measures are necessary in order
to let deaf people participate on an equal level with others.
The Employment Equity Act of I998 compelled employers to implement affirmative action programmes and to "promote equal opportunity in the workplace by
eliminating unfair discrimination in any employment policy or practice". The Act
was aimed at employers with more than 50 employees or with an annual turnover
above a certain threshold. The Act required ofthe employer to prove that he or she
did not discriminate, if he or she was accused of unfair discrimination.
Furthermore, plans had to be made that showed numerical goals for categories
such as blacks, women, disabled, and time frames in which these goats would be
realised. Compliance with the Act was made a precondition for securing government contracts. Implementation of the Act was controlled by the Commission for
Employment Equity under the chair of professor Mapule Ramashala.3
The government itselfacts as employer as well. The implementation ofaffirmative
action policies led to a situation in 998 whereby the demographic profile of the
people in government service broadly reflected that of the population in general.
At the end of I998 about 70% of the employees in public service were Africans,
8,5% coloured, 3.596 Indian, and I8% white.4 In I994 the percentage ofwhites
employed in the public sector was still 44%.5 In March 2003 60,8% of the mem
bers ofthe South African Police Service were black African, Io,3% coloured, 3,I9O
Indian and 25,2% were white.6
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4.1.2 Civil and political rights and freedoms
In chapter 2 ofthe South African Constitution, civil and political rights and freedoms are described in the Bill ofIUghts. There, the usual universally accepted civil
and political rights and liberties are guaranteed; such as for instance equality, the
right to human dignity, to life, to freedom and security ofthe person, to privacy, to
freedom ofexpression, demonstration and association, etc.
These are considered the cornerstone of democracy in South Africa (section 7).
According to the Constitution, the state must respect, protect, promote and fulfil
the rights in the Bill of Rights (Section I(2)). The Bill ofRights is binding for alllegislation and for the legislature, the executive, the judiciary and all organs of state
(Section 8(I)). The articles in the Bill ofRights in the Constitution are more stringently protected than the other provisions. Any amendment in Chapter 2 of the
Constitution (the Bill of Rights) must be passed by the National Assembly, with a
supporting vote ofat least two-thirds of its members, and the National Council of
Provinces, with a supporting vote ofat least six provinces (section 74(2)).
No law may limit any right entrenched in the Bill ofR.ights, says section 36(2) ofthe
Constitution, except as provided in subsection 36(I) or in any other provision ofthe
Constitution. Section 36(I) reads: "The rights in the Bill ofRights may be limited
only in terms oflaw of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity,
equality and freedom, taking into account all relevant factors, including (a) the
nature of the right; (b) the importance of the purpose of the limitation; (c) the
nature and extent of the limitation; (d) the relation between the limitation and its
purpose; and (e) less restrictive means to achieve the purpose." In case ofalleged
infringement or threat to a right in the Bill ofIUghts, redress may be sought by turning to a competent court, according to section 38 ofthe Constitution.
As far as indigenous peoples are concerned, the Constitution does not mention or
recognise these groups as such or their specific rights as defined in international
law. Ofcourse, rights mentioned in the Bill ofRights, such as the right to education, the right to culture, language rights and land rights as well as provisions
regarding traditional leadership and the right to self-determination are relevant to
indigenous peoples as well. For the purposes ofthis study, most attention will be
given to those fundamental rights which are most relevant to religious, linguistic
and cultural minorities that obviously include indigenous peoples.

In order to strengthen democracy and a human rights culture, the Constitution
calls into being six independent state institutions, which are subject only to the
Constitution and the Iaw. These institutions are accountable to the National
Assembly. According to the Constitution, they must be impartial and must exercise their powers and perform their functions without " fear, favour or prejudice".7
They are:

7
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the Public Protector, who has the power to investigate, report and recommend on conduct in state affairs and public administration;
the Human Rights Commission, which has the task to promote respect for
human rights through investigation, research, policy recommendation and
to take steps for redress when rights have been violated;
the Commission for the Promotion and Protection ofthe Rights ofCultural,
Religious and Linguistic Communities, which is to promote respect for the
rights of cultural, religious and linguistic communities and mutual tolerance;

the Commission for Gender Equality, whose task it is to promote respect for
gender equality and the protection, development and attainment of gender
equality;
the Auditor General, who is to audit and report on the financial affairs of the
state and its institutions;
the Electoral Commission, which is to ensure that free and fair elections can
be held.

Further on, more attention will be paid to the Commission for the Promotion and
Protection of the Rjghts of Cultural, Religious and Linguistic Communities. It is
worth saying a few more things about the South African Human Rights
Commission. Its task is to promote respect for human rights and a culture of
human rights, to promote the protection, development and attainment of human
rights, and to monitor and assess the observance ofhuman rights in the Republic.
The Human Rights Commission has the power to investigate and to report on the
observance of human rights, to take Steps to secure appropriate redress where
human rights have been violated, to carry out research and to educate. Members of
the Human Rights Commission have to be representative of the South African
community as a whole. They are appointed by the President on recommendation
of the National Assembly. The Human Rights Commission is accountable to the
National Assembly.
During I998 the Human Rights Commission dealt with 300 complaints ofunfair
discrimination from citizens. Ofthese complaints more than a quarter related to
the right to equality, 12% to the right to education, 8% to fair administrative action
and 8% to fair labour practices.8 The Commission had a budget ofI6 million Rand
in I999/2000. In Iggg the Commission started an inquiry into racism in the media.
The Black Lawyers' Association and the Black Accountants of South Africa, for
instance, accused the Mail and Guardian newspaper of violations of the fun(lamental rights ofblack people.9

8

9

South Africa Survey 1999/2000, 346.
South Africa Survey 1999/2000, 347·

200

III

"Nation"-building and pluralism in South Africa

4.1.3 Identity related rights
The South African Constitution is very careful when considering rights ofcommunities. Rights are not accorded to groups, but to persons belonging to certain
communities. The Constitution, however, acknowledges that juristic persons can
enjoy civil and political rights and freedoms. Section 8(4) reads: "A juristic person
is entitled to the rights in the Bill of R.ights to the extent required by the nature of
the rights and the nature of that juristic person." This section is relevant in the
debate whether groups enjoy fundamental rights and freedoms.IO
In its certification of the draft final Constitution, the Constitutional Court
approved ofthis provision, arguing that "many 'universally accepted fundamental
rights' will be fully recognised only ifafforded to juristic persons as well as natural persons. For example, freedom of speech, to be given proper effect, must be
afforded to the media, which are often owned or controlled by juristic persons.
While it is true that some rights are not appropriate to enjoyment by juristic persons, the text of NT [New Text, e.g. the draft final Constitution, ThB] 8(4) specifically recognises this. The text also recognises that the nature of a juristic person
may be taken into account by a court in determining whether a particular right is
available to such person or not."II
Religious and cultural rights
Religion and therefore the protection ofthe freedom ofreligion are essential to the
identity of cultural communities. Section I5(I) states: "Everyone has the right to

freedom ofconscience, religion, thought, beliefand opinion." Implicitly, the public importance of-religion is recognised. This can be seen in section I 5(2), which
rules: "Religious observances may be conducted at state or state-aided institutions, provided that (a) those observances follow rules made by the appropriate
public authorities; (b) they are conducted on an equitable basis; and (c) attendance
at them is free and voluntary." When religious rights are concerned, however, the
Constitutional Court is influenced by opinions of the US Supreme Court on strict
separation ofchurch and state.12
The Constitution takes account of the multi-cultural situation in South Africa,
because it authorises legislation aimed at recognition of marriages concluded
under any tradition or a system of religious, personal or family law. Such recognition must, however, be in accordance with the general provisions of the
Constitution. The Constitution opens the opportunity of legislation recognising
marriages concluded under any tradition, or a system of religious, personal or
family law, or systems ofpersonal and family law under any tradition, or adhered
to by persons professing a particular religion. I3 This recognition must be consistent with the other provisions of the Constitution.14
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This section I5(3) caused debate on the rights ofthe family in relation to customs
of cultural and religious communities. It was felt by some objectors that the
Constitution unjustly omitted provisions concerning the protection of the family
as the basic unit ofsociety or the protection ofthe right to marry and to establish
family life. This omission was said to be in violation ofConstitutional Principle II:
"Everyone shall enjoy all universally accepted fundamental rights, freedoms and
civil liberties, which shall be provided for and protected by entrenched and justiciable provisions in the Constitution, which shall be drafted after having given due
consideration to inter alia the fundamental rights contained in [...] this

Constitution."
A comparison with constitutions ofother countries has shown the Constitutional
Court that there is no universal acceptance ofthe need to protect the rights ofthe
family constitutionally.I5 Because ofthe multi-cultural and multi-religious character ofAfrican and Asian countries, there are no provisions on this issue in the constitutions of these countries. The Constitutional Court concluded: "Families are
constituted, function and dissolved in such a variety ofways, and the possible outcomes of constitutionalising family rights are so uncertain, that constitutionmakers appear frequently to prefer not to regard the right to marry or to pursue
family life as a fundamental right that is appropriate for definition in constitutionalised terms." Universal solutions are impossible, according to the Constitutional
Court. What the Constitution does rule out, according to the Constitutional Court,
are forced marriages, or prohibition o f marriages or of the choice of spouses by
other than the happy couple itself. What is also clear is that the Constitution forbids the kind ofviolation offamily life as a consequence ofthe pass laws, the institutionalisation of migrant labour or the Prohibition of Mixed Marriages Act of
I949

I6

Language rights

Section 6 of the Constitution, dealing with languages, is part of the first chapter
on the Founding Provisions ofthe Constitution. It sums up the languages in South
Africa that have been given official status. "The official languages ofthe Republic
are Sepedi, Sesotho, Setswana, siSwati, Tshivenda, Xitsonga, Afrikaans, English,
isiNdebele, isixhosa and isiZulu.„I7
In the Interim Constitution (I994) there still was special concern for the status of
Afrikaans, as can be seen in section 3(2) ofthat text: "Rights relating to language
and the status of languages existing at the commencement of this Constitution
shall not be diminished, and provision shall be made by an Act of Parliament for
rights relating to language and the status of languages existing only at regional
level, to be extended nationally in accordance with the principles set out in subsection (9)." The final Constitution deals with the other indigenous African lan-
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guages. Section 6(2): "Recognising the diminished use and status ofthe indigenous languages ofour people, the state must take practical and positive measures
to elevate the status and advance the use of these languages." This was the first
time in South African history that the languages of the Khoikhoi and San were
implicitly mentioned in a Constitution. It is remarkable, however, that these languages were not defined as official languages, but as languages that deserve extra
care and attention.

The national government and the provincial governments do not need to use ali
official languages. They may use "any particular official languages for the purposes ofgovernment". They must take into account the "usage, practicality expense,
regional circumstances and the balance ofthe needs and preferences ofthe population as a whole or in the province concerned". And the national government and
each provincial government must use at least two official languages.
Municipalities must take into account the language usage and preference oftheir
residents. 18
By legislative and other measures, the national government and provincial governments must regulate and monitor their use of official languages. All official languages must enjoy parity of esteem and must be treated equitably, without
detracting from the measure designed to promote the use of indigenous languages.I9 Language rights are also treated further on in the Bill oflUghts, where
section 35 gives every accused person in South Africa the right to a fair trial, which
includes the right "... to be tried in a language that the accused person understands or, ifthat is not practicable, to have the proceedings interpreted in that language".20
Section 6 expresses the intention of the Constitution that the state wants to
include speakers of-all languages. This reflects the inclusive approach sought for
in the South African debate. The South African Constitution has laid down the
basis for the consideration of eleven different languages as equal and simultaneously adopted the approach of giving preferential treatment of speakers ofpreviously disadvantaged languages. The drafters of the Constitution, however, have
been criticised for using the assumptions and ethnic categories of the former
apartheid system, when they took over the languages of the former homelands.
They excluded languages not recognised under apartheid (North Ndebele) as well
as languages of immigrants from other countries in Africa, even iftheir numbers
were greater. 2I The Pan South African Language Board (see below) confirmed the
uneasiness over this aspect ofthe recognition ofthese II languages and takes the
position that, nevertheless, alllanguages ought to be used and developed further
and that they should get a kind ofpractical recognition and promotion.22
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In practice it proves to be much more difficult to regulate the equal treatment of
eleven official languages than of English and Afrikaans only. As a result, English
is becoming the lingua.ftanca of the country. The PANSALB said in Iggg that there
was a tendency in national and provincial legislatures and governments to use
English only. That was an erosion of the constitutional provisions concerning language, according to the Board.23 The use ofEnglish will exclude many from deciSion making processes. According to Neville Alexander, English oriented
language politics are "in fact a policy of middle class advancement".24 Ifall languages are to be treated equally, given the intention of Section (...) on equality,
temporary preferential treatment of formerly disadvantaged languages is necessary. The Khoi, Nama and San languages deserve special protection because they
are not spoken and are not protected in any other country and because they risk
extinction. Further standardisation of African languages in South Africa is also
necessary. This is the task ofthe Pan South African Language Board.
Identity and education
The right to receive education, as well as the right to offer education is essential to
the possibilities for development of linguistic, cultural and religious communities. In South Africa, everyone has the right "(a) to a basic education, including
adult basic education; and (b) to further education, which the state, through rea-

sonable measures, must make progressively available and accessible."25
Subsection 29(2) deals with linguistic rights in education. First the perspective
chosen in the Constitution is with the person receiving education, the client. The
state is considered in its responsibility to make sure his or her right can be exercised: "Everyone has the right to receive education in the official language or languages of their choice in public educational institutions where that education is
reasonably practicable. In order to ensure the effective access to, and implementation of, this right, the state must consider all reasonable educational alternatives,
including single medium institutions, taking into account (a) equity; (b) practicability; and (c) the need to redress the result of past racially discriminatory laws and
practices.

"26

Under specific conditions, the state is therefore constitutionally obliged to offer
education in any of the official South African languages. The condition ofpracticability, for instance, could mean that in a certain area, there would have to be
enough persons belonging to one of the linguistic communities to make a single
medium school financially feasible. Section 29 had been the object of intense
debate within the Constitutional Assembly between the ANC and the National
Party. The latter wanted to entrench the right to receive state financed education in
single language (Afrikaans) schools. The ANC wanted a paragraph that would
enable the state to transform the school system. In the eyes of the ANC the NP

23
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wanted to continue racial differences in schools. The compromise was achieved at
the eleventh hour and shows a bias towards the ANC view, given the conditions to
which the right to single language schools is subjected. The Constitution has thus
come to express the view that it is more important to increase access to education
to previously disadvantaged groups than to recognise language rights.

In subsection 29(3) the perspective shifts to the right to supply education:
"Everyone has the right to establish and maintain, at their own expense, independent educational institutions that (a) do not discriminate on the basis of race; (b)
are registered with the state; and (c) maintain standards that are not inferior to
standards at comparable public educational institutions." These independent private - educational institutions may qualify for state subsidies, as is confirmed
by subsection 29(4): "Subsection (3) does not preclude state subsidies for independent educational institutions."27
According to Neville Alexander, all public and private schools ought to educate in
at least two languages. Ideally, South Africans should be able to speak at least
three languages. Single medium schools ought to be the exception.28 In the early
nineties there were i8oo single medium Afrikaans schools visited by whites only.
In 2002 there were 300 single medium Afrikaans schools left and most of them
were racially inclusive. According to Hermann Giliomee three historically

Afrikaans universities (Pretoria, Rand Afrikaans University and Free State
University) set up parallel courses in Afrikaans and English. Potchefstroom and
Stellenbosch remained predominantly Afrikaans. At all these universities, over
half the students were not white and followed courses in English.29
It may be noted that in 997 72% ofthe schools were uni-racial, while 28% ofthe
schools were multiracial. About 95% of the uni-racial schools had African pupils
Only. 30 From the side of indigenous peoples it is noted that the Department of
Education applies Section 29 in the sense that the language ofinstruction of pubtic schools is to be an official language. That would mean that Khoi and San communities will have to establish independent schools (Section 29(3)), for which
theylack the financial means. It is said that indigenous people's organisations will
have to lobby the government to have Section 29(4) implemented, allowing for
state subsidies to indigenous people's schools. They would then need to engage
the Pan South African Language Board to gather the supporting evidence. 3I
Identity and land rights
Land rights are treated in the Constitution under the heading of property rights. It
remains a sensitive issue, given the history ofdispossession under apartheid on the
one hand and the recent developments in neighbouring Zimbabwe on the other.
There, President Robert Mugabe embarked on a programme of forced land reform,

Constitution, Section 29(3) and 29(41
28 Alexander, "Language and the national question", Maharaj (ed.), Between unity and diversity, 24
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29 Giliomee, The Afrikaners, 658.
30 South Africa Survey 199912000, I2g
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whereby white commercial farmers were driven offtheir land, which was then redistributed to Mugabe's cronies. The results were disastrous. The economy of
Zimbabwe, which had been one of the more promising economies in Southern
Africa has collapsed and the overwhelming majority of the population is suffering
from extreme food shortages. Mugabe is continuing his rule with oppressive means.
This example is 211 the more worrying given the lack ofinitiatives from the side ofthe
South African government to support the Zimbabwean population in its plight.

During the negotiations in the Constitutional Assembly the ANC won the argument that land and property rights should not stand in the way of redistribution of
land in order to redress injustices of the past. According to Section 25(4)(a) the
public interest "includes that nation's commitment to land reform, and to reforms
to bring about equitable access to all South Africa's natural resources". Section
25(7) rules: "A person or community dispossessed of property after I9 June IgI3
as a result ofpast racially discriminatory laws or practices is entitled, to the extent
provided by an Act ofParliament, either to restitution of that property or to comparable redress."32
The Constitution mandates the South African government to follow a policy of
restitution ofland to (the inheritors of) those who lost their land as a result ofthe
Natives Land Act of IgI3 and the Natives Trust and Land Act of I936. As a consequence of these laws, in the years after Ig I 3 some I42OOO households had been
forcibly removed from their land.33 In order to redress this, the Restitution ofLand
Rights Act of I994 came into being. In this Act, provisions were made for the resolution of land claims against the state, where possible through negotiations and
settlements. The state would restore the original inhabitants to their land as far as
possible. Where this was not possible, the state would provide just and equitable
compensation. There was a special Land Claims Court for solving disputes as a
result ofclaims. In 2003 in the Restitution ofLand Rights Amendment Act the powers ofthe minister to acquire or expropriate land for land reforms were increased.
In 2005 over 60.000 of78.000 restitution claims had been solved. What remains are
the hardest cases, where the instrument ofexpropriation has to be used.
Furthermore, in order to provide the poor with access to land for residential and
agricultural purposes, the government assists in the buying ofland by providing a
settlement grant to willing sellers (including the state). This land redistribution
programme was intended for people who did not qualify for restitution. Also plans
were introduced to give rural people enhanced property and tenure rights whereas nominal ownership would stay in the hand ofthe minister ofland affairs or the
South African Rural Development Trust - on the land they were occupying. This
pertained to tribal lands in former homelands.34
The circumstances here were complicated because ofthe position ofthe traditional leaders. In the former homelands, land is held in communal property, which is
-
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often held in trust by the government, which in turn gave traditional leaders and
their headmen the right to distribute land among their subjects.35 1f restitution of
land is to take place, the question is to whom the land should be restituted: to the
chiefs, the rural community or to individual persons. Although communal forms
of land ownership have been made possible in the Communal Property
Associations Act 28 of I996, this question has not been settled yet. 36

Land restitution is also complicated in the case ofthose communities, which had
been deprived of their land before IgI3· Under the apartheid system, the Nama
and San were defined as coloured, which made it impossible for them to claim
their own homeland. Apartheid created the myth that blacks were natives and peoples such as the Nama were ofmixed origin. It is very questionable ifand how the
Nama, on the basis of the Constitution, will be able to claim land as a group in
order to continue their pastoral way ofliving.37 Apart from that, most land dispossession of Khoikhoi and San took place before IgI3. The Restitution of Land
Rights Act of 1994 and amendments of I996 limit the responsibility of the state for
land restitution to the period from IgI3 - the startofthe Native Land Act- to I994·
This leaves most Khoikhoi and San without legal basis to reclaim their lands.38
They will have to turn to the land redistribution schemes.
There are, however, other problems related to returning land to cultural communities. Land claims by groups such as the Khoikhoi or Nama may conflict with the
interests of other poor and equally indigenous peoples of South Africans. This
may lead to conflict and resentment. For this reason the Constitution distinguishes between land rights and cultural rights. Otherwise, identities would be recognised that would be "at least potentially, a source of competition for the
contemporary nation-state project."39
In the meantime, some land claims of indigenous peoples have been settled. !Xu
and Khwe communities were granted land in ownership in Igg6 on a farm. This
was not done because they were indigenous to South Africa, but as part ofa promise of the South African Defence Force. The +Khomani San were given 6 farms
(36.000 hectares) in ownership together with the hunting rights on 25.000
hectares in the Kgalagadi Transfrontier Park, which had been their original land
before they had been expelled from it in I93I. Other land claims, such as that of
the Nama in the IUchtersveld, which were contested because it would threaten

mining interests, have been solved recently.40

Barbara Oomen, Tradition on the move; Chi*, democracy and change in rural South Africa. ed. NIZA
(Amsterdam 2000) 13
36 Lehmann, SAIDC Report South Afrim, 32.
37 Crawhall, "San and Khoe rights, identity and language survival in South Africa", Maharaj (ed.)
Between unity and diversity, 42,44
38 Crawhall. "San and Khoe rights, identity and language survival in South Africa", Maharaj (ed.)
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39 Sharp, "Respondent: Culture, identity and language survival in South Africa", Maharaj (ed.),
Between unity and diversity, 67.
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Group rights categories

4.2.1 Non-territorial self-government rights
The rights of cultural, religious and linguistic communities
Section 3I(I) ofthe Constitution deals with cultural, religious and linguistic communities: "Persons belonging to a cultural, religious or linguistic community may not
be denied the right, with other members of that community - (a) to enjoy their cul-

ture, practise their religion and use their language; and - (b) to form, join and maintain cultural, religious and linguistic associations and other organs ofcivil society."
Section BI(I) on the one hand gives the impression of dealing with individual

rights (because "persons" are indicated), but on the other hand stresses that the
rights in question are enjoyed by the persons belonging to a community "with
other members of that community". Thus, groups are implicitly granted certain
rights, although the communities in question are not treated as having a reason
for existence over and above the needs of the people who are members of these
communities. The individual persons are addressed, not the communities. This is
relevant, when seen in the light of South African history. Identities are publicly
recognised. But they are not enforced upon persons, nor are they defined from
above. Individual freedom ofchoice and equal citizenship prevail.4I
Section BI(I) is formulated in a negative way. This seems to signify that, according to
the makers ofthe Constitution there is no duty to an active policy on the part ofthe
state as far as communities ofminorities are concerned, but that it merely provides for
state abstention. The explanation has to be sought against the background ofthe past,
in which people were forced by the government to be member ofone ofthe different
racial and ethnic groups in the countries. Firoz Cachalia explains it thus: "Under secdon BI [...] members ofall cultural communities, irrespective oftheir size and location, in the political process, are entitled to protection, even though the application of
this principle may vary in the light ofthe community's power or powerlessness."42
Section 3 I(2) states that the rights in subsection (I) may not be exercised in a manner inconsistent with any provision ofthe Bill of-Rights. This way, the Constitution
does not allow the curtailment of individual rights and freedoms by cultural, linguistic and religious communities.
The Constitution called for the installation of a Commission for the Promotion
and Protection ofthe Rights ofCultural, Religious and Linguistic Communities.43
In 200I, a Bill proposing the establishment ofthe Commission for the Promotion
and Protection of the Rights of Cultural, Religious and Linguistic Communities
was tabled in Parliament under the responsibility ofthe Minister for Provincial and
Local Government. In the preamble it is made clear that the intention is to accept
the diversity ofcultural, religious and linguistic communities as a fact and to stress
4I Firoz Cachalia, "Constitutionalism and Belonging", Andrews and Ellman (eds.),

Post-Apartheid
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42 Cachalia, "Constitutionalism and Belonging", Andrews and Ellman (eds.), Post-Apartheid
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that the Constitution seeks to "heal these divisions of the past; establish a nonracial and non-sexist society based on democratic values, social justice and fundamental human rights; promote equality; and achieve unity in our diversity."
Furthermore, the Commission should play "a key role in assisting with the building ofa truly united South African nation bound by a common loyalty to our country and all our people". The objects ofthe Commission are mentioned in article 4
(I). They differ somewhat from those objectives mentioned in the Constitution: to
promote respect for and further the protection ofthe rights of cultural, religious
and linguistic communities; to promote and develop peace, friendship, humanity,
tolerance and national unity among and within cultural, religious and linguistic
communities, on the basis ofequality, non-discrimination and free association; to
foster mutual respect among cultural, religious and linguistic communities; and
to recommend the establishment or recognition ofcultural or other councils for a
community or communities in South Africa.44
The Commission was installed in 2003. The chairperson was appointed by the
President. It is composed ofbetween I8 members, who are "broadly representative ofthe main cultural, religious and linguistic communities in South Africa; and
broadly reflect[s] the gender composition of South Africa" (article 5(3 a and b).
Members cannot be persons who amongst others have convicted a crime or an
offence in which hatred based on race, ethnicity, gender or religion played a role
(article 6(2)(c)). The term ofoffice ofthe Commission members is five years. The
members ofthe Commission must perform their office (II(I)(a)(i) "in the spirit of
furthering peace, friendship, humanity, tolerance and national unity among and
within cultural, religious and linguistic communities, on the basis of equality,
non-discrimination and free association". Decisions will be taken by majority
votes ofthe total number ofthe members ofthe Commission (Article I7).45
44 Commissionfor the Promotion Ofthe Rights ofCultural, Religious and Linguistic Communities Act, Act No. Ig
of 2002.

45

The Commission consists ofi M.D. Guma (chairperson), executive director of the Ecumenical
Service for Socio-Economic Transformation of the Anglican Church; M. Bethlehem (deputy chairperson), president of the SA Jewish Board of Deputies, B.B. Mgcina, a traditional healer of the
Zifozonke Traditional Healers Association; O.N. Mndende, a researcher on African traditional reli
gion at the Icamagu Institute. MD Iobson, training co-ordinator in gender and human rights for All
Africa Women for Peace: M.K.S. Ntlha, general secretary of the Evangelical Alliance of SA; M. Soni
Amin, an adherent ofthe Hindu Vedanta Ramakrishna Mission ofSA. S Dangor, lecturer in Islamic
studies at the University of Durban-Westville; M.A.E. Dockrat, lecturer in Arabic and Islamic studies at Rand Afrikaans University: J.C.H. Landman, part-time lecturer in philosophy and ethics and
member of the Aftikaner Alliance, as well as a director for the Foundation for National Minorities:
T.S.C. Magwaza, programme director ofgender studies at the University of Natal and a researcher
on Zulu culture and the Shembe religion, as well as general secretary of the Southern African
Folklore Society; S.E. Ngubane, professor ofisiZulu at the University of Natal. LP Boshego, lecturer in African languages at the University of South Africa and chairman of the Sesotho sa Leboa
National Language Body; D.K.K. Mboweni-Marais, language practitioner and provider of professionallanguage services; M. Le Roux, director ofperforming arts development and education at the
Artscape Theatre Centre, and chairperson ofthe Western Cape Cultural Commission; H. Gouvelis,
businessman and member of the Federation of Hellenic Communities of SA; WA. Boezak, minister of religion and member ofthe National Council of Khoi Chiefs of SA. WRJ Langeveldt, project
manager of the Barendse Griqua Trust, chairman of the Khoi-San National Trust, and member of
the National Khoi-San Language Board.
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The Commission has the following powers (Article 22 (I)):
initiate and conduct information programmes to assist cultural, religious
and linguistic communities and to promote public understanding of the
objects, role and activities ofthe Commission;
assist in the development of strategies that facilitate the full and active participation of cultural, religious and linguistic communities in "nation"building in South Africa;
monitor, investigate, research, educate, lobby, advise and report on any issue
concerning the rights ofcultural, religious and linguistic communities;
establish, compile and maintain databases of persons, organisations and
institutions relating to cultural, religious and linguistic communities; and
bring any relevant matter to the attention of the appropriate authority or
organ ofstate.

The Commission may conduct investigations and must report annually to the
National Assembly on its activities and the performance of its functions. The
Commission may hold a national consultative conference with the concurrence of
the Minister. The purpose ofsuch a conference is to provide a forum for the consideration ofreports or recommendations ofthe Commission (Article 25(a)(I)(ii);
the evaluation ofprogress in the field ofthe promotion ofrespect for the rights of
the communities in question and the furthering of peace, friendship, humanity,
tolerance and national unity among and within these communities (Article
25(b)(i)(ii); and the discussion and formulation ofrequests and recommendations
to the Commission (Article 25(c)).
The Commission may also recommend to a cultural or other community that such
a community initiates and establishes a cultural or other council at a provincial or
national level, if "the establishment of such a council would be conducive of
peace, friendship, humanity, tolerance and national unity among and within the
different communities in South Africa" (Article 36). There is no mention of the
idea that such councils ought to be conducive to the substantial equality of the
community in question. These councils are to serve the Commission in achieving
its objects and need the recognition in writing ofthe Commission (Article 37(I)
This latter Article opened the way for the Cultural Rights Commission to take over
the role originally intended for the Volkstaat Council. As it turned out that the
Volkstaat Council failed and ended in 200I (see below), the introduction of the
Cultural Rights Commission showed a shift away from a territorially based kind of
self-government to a culturally based sort of self-government.
It was hoped that the Commission would strengthen and not undermine "nation"building.46 It was apparently the intention of the government that the
Commission and the Cultural Councils should work within the context of fostering national unity. Diversity is seen as a function of "nation"-building. This is a
way to avoid the risk that Cultural Councils encourage ethnic communities to pursue isolationist tendencies. Also, according to the text ofthe Bill, there are to be no

46 Carrim, "Advancing nation-building: The Cultural Rights Commission", Maharaj (ed.),
unity and diversity, 259·
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racially defined councils. The fact that the Commission had not been installed
Until 2003 shows how little priority it was given by the government. Critics assert
that the South African government took a very long time for the installation ofthe
Commission. And the Commission has been described as "... toothless body
whose primary functions are to oversee and monitor the promotion and protection
ofsuch [cultural, religious and linguistic, ThB] rights".47

The rights o f cultural, religious and linguistic communities are formulated in a
very careful way. The rights are accorded to individual persons and not to communities as such. Their rights are formulated negatively (persons ... may not be
denied). And these rights may not be exercised in a manner inconsistent with any
provision ofthe Bill ofRights. Will there be a Council for "conservative retrograde,
previously advantaged communities"?48 The introduction of the Cultural Rights
Commission was defended by Afrikaners. It would be ironic, according to
Christina Murray, that the Commission would mainly serve these and black ethnic
groups whose identity was forced upon them as a result ofapartheid.49 Are these
cultural councils not a way to restore apartheid?50 The answers to these questions
can only be given in practise, but from the present state ofaffairs it seems more
likely that "nation"-building is given more priority than the protection ofdiversity.

What will be the relation between the Cultural Rights Commission and the Pan
South African Language Board (see below)7 The latter is situated in the non-racial
ethos ofthe beginningofthe Constitution, having as a task the promotion of multilingualism as part of the strategy to build national unity. The orientation ofthe
Language Board is to treat language as a resource, whereas the orientation ofthe
Cultural Rights Commission is to treat language as a right. 51 There may be tensions between the two, when linguistic communities may "shop" between these
institutions in order to serve their interests best. At the time ofwriting, however,
the Commission is playing a very modest role in South African public life.
The Pan South African Language Board
The Constitution called for the establishment of a Pan South African Language
Board (PANSALB). Its task is to promote and create conditions for the development and the use of all official languages, the Khoi, Nama and San languages,
sign language and to promote and ensure respect for all languages commonly
used by communities in South Africa, including German, Greek, Gujarati, Hindi,
Portuguese, Tamil, Telegu and Urdu; and Arabic, Hebrew, Sanskrit and other lan-

Katherine Savage, "Negotiating South Africa's New Constjtution: An Overview ofthe Key Players
and the Negotiation Process, Andrews and Ellman (eds.), The Post-Apartheid Constitutions, Igo.
48 Carrim. "Advancing nation-building: The Cultural Rights Commission", Maharaj (ed.), Between
unity and diversig, 263.
47

49 Murray, "Respondent: Constitutionalising equality and diversity for the nation", Maharaj (ed.),
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guages used for religious purposes in South Africa.52 It may be noted here that is
a historic omission that the Dutch language was not included in these languages,
given the fact that Dutch has been an official language for centuries in South Africa
and that many historic sources are written in the Dutch language. For the fiscal
year Iggg/2000, the Language Board had a budget ofi I million Rand. In Iggg the

Pan South African Language Board Amendment Act required the Board to establish dictionary making bodies for all eleven official languages.
In a discussion document ofthe Pan South African Language Board, the Board stated that its mission is to promote multilingualism in South Africa by: (I) creating the
conditions for the development of and the equal use of all official languages; (2)

fostering respect for and encouraging the use ofother languages in the country and
(3) encouraging the best use ofthe country's linguistic resources in order to enable
South Africans to free themselves from all forms oflinguistic discrimination, domination and division; and to enable them to exercise appropriate linguistic choices
for their own well being as well as for national development. PANSALB's explicit
role is to create the conditions for the development ofand equal use ofall official
languages, both within state structures and civil society. PANSALB must promote
and create the positive environment for multilingualism in general.53
The Board proposed an inclusivist approach: on the one hand "to recover and
build on the existing functional use ofAfrican (including Afrikaans, Khoi and San
and South African Sign) languages", and on the other "to ensure that maximum
advantage is taken of what English and possibly other international languages
have to offer". Furthermore, the Board proposed to stress interlinguistic communication instead of increasing language barriers amongst people and rejected a
role of "fostering linguistic competition, division or separatism".54 This it hopes
to achieve by stressing the capacity of language as a "resource", which, it says,
includes the notion oflanguage as a right, but stresses the view that each language
is a resource to the nation as a whole as well.55
The general outline ofthe language policy as discussed by the Pan South African
Language Board is informed by two orientations: language as a right and language
as a resource. There is acknowledgement that there are sources ofknowledge and
expertise which speakers of all languages possess. The language policy furthermore consists ofthe following elements:

ofcertification ofthe draft final Constitution, there was
an attempt by the group Concerned South African Indians to include the Indian languages
Gujarati, Hindi, Tamil, Telegu and Urdu in the list ofofficial languages. The Constitutional Court
rejected this proposal on the grounds that South African indigenous languages risked extinction if
they were not spoken :inymore in South Africa, whereas the Indian languages would still be spoken in India and would therefore not risk extinction. But it acknowledged that both categories
were the languages of former victims ofapartheid. See: Carmel Rickard, "The Certification ofthe
Constitution of South Africa", Andrews and Ellman (eds.), Post-Apartheid Constitutions, 384.
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assume that effective measures will be taken to access and harness this
knowledge for the maximum advantage ofsociety;
use the potential ofexisting patterns oflocal and regional multilingual com-

munication systems;
use international systems for communication across linguistic boundaries;
build a flexible network of multilingual communication systems to suit the
domestic and international requirements ofa national plan for development. 56

of PANSALB this must be supported by a functional approach to multilingualism: people use different languages in different parts of the country.
Therefore, it makes sense to identify the appropriate medium ofcommunication,
depending on who the audience happens to be. It does not mean that government
should Use all II languages each time it communicates with the public. [...] In so
doing, it builds on the instrumental value of language, which is the best guarantee that the linguistic rights ofcommunities are protected in an empowering manner,57 In this functional approach, importance is attached to civil society
organisations and the promotion of civil society structures which support the
development of interlinguistic/multilingual skills and unleashing and maximising
the human resources ofthose who speak languages other than English.
Furthermore, PANSALB installed provincial language committees that advise the
Board on language matters in the provinces. In the Western Cape Provincial
Language Committee one representative ofthe San is included. PANSALB is also
installing national language bodies that advise the Board on specific languages. In
Iggg the Khoi and San National Language Body was inaugurated, the members of
which belong to the San and Khoi communities. The Body is responsible for promoting, developing and extending the use of the Khoi and San languages. The
Board lobbies for restoration ofindigenous local names, education in Nama language and the development ofa special alphabet for San languages.58
In the view

Traditional communities, traditional law and traditional leadership
A special and interesting form ofcultural autonomy is the accommodation oftraditional African authority within a western Constitutional system. Traditional leadership is part of the identity and feeling of belonging to a community for many especially rural people in South Africa. It is an instrument for achieving improve-

ment of living conditions for many people as well. In a changing society with
increasing freedoms and a changing world, people stress their cultural roots and
seek security in it. In many provinces and rural areas, traditional African culture with
its strong emphasis on social community over individual identity, is still present.
Under apartheid traditional leaders had been integrated in the system of indirect
rule. They were in fact the local government. They were given broad powers in
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order to gain their loyalty to the apartheid regime. These powers were in the field
of distribution and the sale of (traditionally common) land, population registration, help with pensions and other contacts with the government and presiding
over courts of-customary law. For this reason traditional leaders have been seen as
collaborators with apartheid and tribalism, because the black homelands were
ruled on the basis of traditional legal systems. According to Penelope Andrews the
interests oftraditional leaders had been neglected until late in the negotiations on
the new Constitution.59 In her view, they can function as a bridge between the precolonial African past and contemporary South Africa. 60
Today there are about 20 kings and Paramount Chiefs, 800 chiefs and 2000 headmen in South Africa. Around 28 million people in South Africa live as members of
traditional communities, mainly women and elderly as the men tend to be
employed in the urban areas.61 They all live in the former homelands. Since the
first local elections under the new Constitution in 1995, the municipal councils
became responsible for local development, service delivery and housing, powers
that traditionally belonged to the local chief. All traditional rulers receive a state or
provincial salary. In total about go million Rand is paid yearly for their salaries.
The group of traditional leaders is highly diverse: most lack higher education,
some are trained lawyers, and some rule over vast kingdoms, others are poor and
practically landless.
The position oftraditional authority in South Africa is still important. Ideally, traditional leaders are the upholders ofthe unity and moral integrity ofthe local community. They hold authority over health services, population registration and the
distribution of common land. They are the symbol of the traditional communal
African way oflife. They have time to settle disputes and offer "cheap" and easily
accessible services. The chiefs have the right to take part in municipal council
meetings. The political allegiance of the chief influences the voting behaviour of
their "subjects". For their part, the local councils lack the experience, facilities and
time the traditional authorities have.
There has been much criticism ofthe position of traditional leadership. Some see
traditional authority as an awkward relic of the past that stands in the way of
progress and that will disappear in the modern democracy.61 For instance, when
dealing with the right ofauthority over distribution ofcommon land. This right is
strongly defended by traditional leaders. The usual procedure is that those interested in a piece ofland first turn to the local chief. Ifhe gives his consent, then the
applicants turn to the local magistrate who may grant them a permission to occu-

Penelope Andrews, "The Stepchild of National Liberation: Women and Rights in The New South
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This title allows people to occupy the land for generations, but they are not
granted a property title. This way, there still is much room for arbitrariness and
corruption.63 This can sometimes be complicated by the presence of two rival
chiefs in one area, where one chiefhad been installed by the apartheid regime and
the other is functioning on the basis of traditional lineage.64
Critics fear that land in communal property is not very attractive to potential
investors. In the province of KwaZulu-Natal the problems are mixed with the retations between the ANC and the IFP. The political issue at stake is the political
access to rural areas. The traditional leaders provide the key to this access. For this
reason, many within the ANC-coalition (SACR COSATU} look with suspicion at
the institution of traditional leadership.65 The IFP, on the other hand, was in
favour of officially declaring the province of KwaZulu-Natal a Kingdom. For this
party, the monarchy and traditional leadership is an important aspect of ethnic
mobilisation.66
Nevertheless, the position oftraditional communities, its customs and laws and its
leadership has been considered as relevant enough for South African public life to
be dealt with in a specific section of the Constitution and in special legislation.
Section 2I2 of the Constitution regards traditional leadership. Section 2II considers traditional law, which has been treated above. Section 2I 2 asks for national legislation to provide for a role for traditional leadership as an institution at local level
on matters affecting local communities.67 The section furthermore states that, "to
deal with matters relating to traditional leadership, the role oftraditional leaders,
customary law and the customs ofcommunities observing a system ofcustomary
law (a) national or provincial legislation may provide for the establishment of
houses of traditional leaders; and (b) national legislation may establish a council
oftraditionalleaders."68 Finally, there is a section relating to the possibility ofdealing with a traditional monarch: "A provincial constitution may provide for the
institution, role authority and status ofa traditional monarch, where applicable."69
During the process offinalising the Constitution, the provisions concerning traditional leadership were intensely debated. The Constitutional Court gave its opinion on the relation between traditional authority and indigenous law and a modern
constitution. On the one hand, the Court noted, the phenomenon of traditional
leadership and its institution, status and role, is strengthened by the references to
the framework of national legislation. According to the Court, in a constitutional
state, no one exercises power outside the Constitution. And, vice versa: "Traditional
leadership is protected by and finds its place under the wide umbrella of the
Constitution."70 On the other hand, however, the Constitution does not want to
py.
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guarantee and require institutionalisation ofgovernment powers and functions of
traditional leaders.71 According to the Constitutional Court, the Constitutional
Principles demand recognition ofa degree ofcultural pluralism with legal and cultural, but not necessarily governmental, consequences. This is necessary, because
within the broader framework ofrepublican democracy there normally is no room
for official recognition oftraditional authority, let alone a monarch. 72
The Constitutional Court reasoned that the principle ofrepresentative democracy
makes room for participation of traditional leaders in democratic government.
Constitutional Principle XVII has to be seen as authorising, though not requiring,
national legislature to make institutional arrangements in the new text.73 Power is
now vested in the national government to qualify the democratic principle at local
government level by infusing an element of traditional leadership into the democratic local structures (section 2I2(I)).74

In 2003, with respect to the African communities the Traditional Leadership and
Governance Framework Act was passed. The purpose of the Act is to regulate the
place oftraditionalleadership within the framework ofa democratic Constitution.
The Act defined a community as a traditional community ifit is subject to a system
oftraditionalleadership in terms ofthat community's customs and observes a system ofcustomary law. The law states that the community is recognised as such by
the premier ofa province. He or she does so in accordance with provincial legislation and after consultation with the house of traditional leaders in the province,
the community concerned and, if applicable, the king or queen under whose
authority that community would fall.75
Once a traditional community is recognised, it must establish a traditional council. At least a third of the members must be women. A traditional council is to
administer the affairs of the traditional community, assist the traditional leaders,
support municipalities in the identification of community needs, contribute to
development and service delivery and promote indigenous knowledge systems for
sustainable development.76 They may receive support from the national government or the provincial government.77 This way, a traditional community must
transform and adapt customary law and customs so as to comply with the relevant
principles in the Bill ofRights.78

Traditional law is applied in customary courts. These courts may consist of a collection of a few families, a group of village elders or of larger institutions.
Deliberations take a long time, because the main purpose is to restore consensus
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within the local community. Sections 2II and 2I2 ofthe Constitution relate to customary, or indigenous, law. Section 2II(3) states that the courts must apply customary law when that law is applicable, subject to the Constitution and any
legislation that specifically deals with customary law. And Section 2I 2 sums up the
reasons for legislation relating to the houses of traditional leaders and the council
of traditional leaders, e.g. "to deal with matters relating to traditional leadership,
the role of traditional leaders, customary law and the customs of communities
observing a system of customary law".
Section I66 of the Constitution describes the judicial system in general.
Subsection (e) makes way for recognition of traditional courts, stating that these
are, among others "... any other court established or recognised in terms ofan Act
of Parliament, including any court ofa status similar to either the High Courts or
the Magistrates' Courts".79 According to the Constitutional Court, the continuing
application by courts ofjustice ofindigenous laws has to be subjected to fundamental rights and legislation.80 Reasoning further along this line was a discussion
paper presented by the South African Law Commission in Iggg On "Traditional
Courts and the Judicial Function ofTraditional Leaders". It recommended that traditional courts should be seen as courts oflaw giving them the status as such; to
continue to recognise them where they are already established in rural areas under
chiefs; to establish community courts in urban areas where there are no chiefs,
with the possibility to appeal to magistrate's courts; and to exclude matters relating to civil marriages from the jurisdiction of civil courts. It was also recommended that the traditional courts have jurisdiction over minor criminal matters only
and that a monetary ceiling be introduced on jurisdiction in civil matters.81
One of the problems of bringing traditional law in line with a western constitutional system is that traditional law and its application may differ from area to
area, that it is conservative and patriarchal.82 This criticism was brought forward
when defenders ofindigenous law objected to the idea of horizontal application of
fundamental rights in relation to traditional customs. They argued that traditional law had been oppressed for a long period of time, for instance because of the
dominance of Roman-Dutch law. This was said to frustrate attempts at restoring
or modernising the authority of indigenous law for those who wanted to be governed by it. According to their arguments, indigenous law is based on custom and
tradition. Custom was the source of indigenous law; tradition was the basis for its
ethics. Both tradition and custom came together in the implementation and deve-

lopment of indigenous law.
These critics feared that the horizontal application

of fundamental rights would
undermine patriarchal principles in indigenous law, which are its nucleus.
Horizontal application could mean the end to institutions such as lobola and
enable women to take functions in the monarchy, which are traditionally reserved
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for men. Such undermining of indigenous law by horizontal application would,
according to these critics, violate Constitutional Principle XIII, which said, in
XIII.I: "The institution, status and role of traditional leadership, according to
indigenous law, shall be recognised and protected in the Constitution. Indigenous
law, like common law, shall be recognised and applied by the courts, subject to the
fundamental rights contained in the Constitution and to legislation dealing
specifically therewith." And in XIII.2: "Provisions in a provincial constitution
relating to the institution, role, authority and status ofa traditional monarch shall
be recognised and protected in the Constitution."
Against these objections, the Constitutional Court argued that in the second sentence Constitutional Principle XIII expressly rules that indigenous law shall be
recognised and applied. This is almost literally repeated in section 2II(3) of the
final Constitution. Furthermore, the Constitutional Court ruled, the horizontal
application offundamental rights is subjected to certain qualifications, particularly in the sentence in section 8(2) which states: "...if, and to the extend that, it is
applicable, taking into account the nature ofthe right and ofany duty imposed by
the right." Secondly, section 39(2) of the Constitution ruled that, in dealing with
the development of customary law, every court "... must promote the spirit, purport and objects of the Bill ofRights".83
The Constitution wants to combine African traditional values with universal
human rights. Bringing traditional law in line with the Bill of Rights is especially
relevant to marriage and the rights of women. When a man wants to marry a
woman in traditional African cultures, he is supposed to pay a dowry (lobola) to the
family of his future wife, usually in the form of cattle. The cattle is then usually
held in trust by the male relatives ofthe bride on behalfofthe bride and her children as a kind of insurance against divorce or maltreatment. Traditional African
societies are polygamous, but only wealthy men can afford more than one wife.
Wealthy men, such as chiefs, may have several wives. Polygamy means that no single woman will be living alone and that children will be taken care of by their families, ifthey have no parents.
In I998 the Recognition ofCustomary Marriages Act was passed, which takes care
of the regulation and recognition of marriages under traditional law. The act
recognised polygamy in traditional marriages. It was stipulated that after the commencement ofthe act customary marriages were supposed to be in community of
property, unless an ante-nuptial contract was made beforehand. This would
strengthen the position of women. Before the act a woman would only get any
possessions if the former husband surrendered these voluntarily.84 This is an
example of the way customary law is brought in line with the constitutional state
that guarantees the equality of men and women. This process shows that it is
indeed feasible to respect cultural differences on the one hand, whilst bringing
this diversity in line with the framework ofthe rule oflaw.

83 Certification, par. [200-2021.
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4.2.2 Territorial self-government rights
In the view ofKymlicka, territorial self-government rights means either a kind of
federalism or the assignment of special powers to certain regions, which will then
have more powers than others in the same country. Such territories become
regions with extended powers. These powers may especially concern those characteristics that are essential to the identity of the national group, such as for
instance language rights (road signs in the vernacular), cultural policies, education, local radio and television. Of course regional authorities should be democratically chosen and controlled. Decentralisation is useful only, if it
accommodates the need for self-government ofnational minorities. The purpose
is to put national minorities on a more equal footing with the dominant national
group. This also holds for indigenous peoples. Otherwise it will only lead to Continuation of the dominance ofthe majority at a lower level ofgovernment.
Et:zioni considers the local community the actual place where people with the
same sub-cultural background live together and thus become a source ofidentity,
of a feeling of sharing and encouraging the articulation of the moral voice.
Schools could function as centres of such communities. Etzioni recognizes that
problems might result from promoting the existence ofneighbourhoods for peopie sharing the same subculture, such as the use of these ties for economic and
other advantages.85 From a South African perspective, such proposals are
reminders ofthe homelands and group areas ofthe apartheid system, under which
the state first forced a specific identity on people and then forced them to live in
specific areas. This has led to a Situation today in which there still is an unequal
distribution ofwelfare between former white and former black areas. As will be
seen, the tendency in South African policies is not to seek a territorial solution to
recognising identities.
In South Africa territorial rights are vested in the provinces. Before April I994,
South Africa consisted of four provinces, six so-called self-governing territories
and four so-called independent homelands. Today the country has nine provinces:
Eastern Cape, Free State, Gauteng, KwaZulu-Natal, Mpumalanga, Northern Cape,
Limpopo (Northern Province), North West, and Western Cape. In the Constitution
of Igg6 South Africa did not become a federation, but neither did the provinces get
subordinated to the national government. The source ofauthority ofthe provinces
lies in the Constitution, as is the source ofauthority of the national government.
According to the Constitutional Court, the Constitutional Principles "do not contemplate the creation of sovereign and independent provinces; on the contrary,
they contemplate the creation of one sovereign state in which the provinces will
have only those powers and functions allocated to them by the NT [New Text,
ThB]."86

85 Etzioni, The New Golden Rule, 2I6.
86 Certification, par. [259]
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Changes in the powers, boundaries, functions or institutions ofprovinces require
the approval ofa two-thirds majority in the National Assembly and of two-thirds
ofthe provinces in the National Council ofProvinces. Changes concerning one or
a few provinces need that approval of the relevant legislature(s) of the province(s)
involved.
According to the national Constitution, each province has its own provincial legislature, which is bound only by the provisions of the Constitution and, where
applicable, by the provincial constitution. The number ofmembers ofa provincial
legislature may vary between 30 and 80. Members ofthe provincial legislatures are
elected for a period offive years, unless the legislature is dissolved earlier. The legislative process deals with provincial Bills, which after adoption and after being
signed by the premier ofthe province, become provincial Acts.
The executive authority ofa province is vested in the premier ofthat province. He
or she exercises the executive authority together with the other members of the
Executive Council. The premier is elected by and from amongst the members of
the provincial legislature. He or she will then designate the other members of the
Executive Council, assigns their powers and functions and may dismiss them.
They are also elected from amongst the members of the provincial legislature.
Their number may vary between five and ten. They are individually and collectively responsible to the provincial legislature for the exercise of their powers and the
performance oftheir functions. The provincial level ofgovernment is heavily dominated by the ANC. The party composition of the provincial executives is as follows: Eastern Cape: ANC I premier, Io ministers; Free State; ANC I premier, Io
ministers; Gauteng: ANC I premier, IO ministers; KwaZulu-Natal: ANC I premier,
6 ministers, IFP 3 ministers, Minority Front I minister; Limpopo: ANC I premier,

ministers; Mpumalanga: ANC I premier, Io ministers; North West: ANC I premier, g ministers; Northern Cape: ANC I premier, g ministers, NNP I minister;
Western Cape: ANC I premier, 8 ministers, NNP 2 ministers.
g

Provincial constitutions

Provincial legislatures are empowered by the Constitution to adopt a constitution
for the province. For enactment, a two-thirds majority of all members of the
provincial legislature is necessary. Before such a provincial constitution may come
into effect, the approval of the Constitutional Court is necessary. The
Constitutional Court checks if the provincial draft is in accordance with the
national Constitution and the Constitutional Principles.
According to the national Constitution, provincial constitutions "...may provide
for provincial legislative or executive structures and procedures that differ from
those provided for in this Chapter; or the institution, role, authority and status of
a traditional monarch, where applicable."87 They may not, however, confer upon
the province any power or function that falls outside the powers and functions
conferred on the province by other sections ofthe national Constitution. In writing its own constitution, a provincial legislature does not manifestly have the
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power to alter the power relationship between itself and the national level of government or to usurp powers.88 Also, according to the Constitutional Court, the
general framework within which a provincial constitution must be understood is
given by the principles ofco-operative government, the values that have been mentioned in Chapter I ofthe Constitution and its founding provisions.89 Up till now,
two provinces have been engaged in writing their own constitution: the Western
Cape and KwaZulu-Natal.

In I997 the Western Cape succeeded in establishing its own Constitutional basis.
The Constitutional Court agreed that the provincial Constitution was in line with
the national Constitution. In the Western Cape Constitution, the prevalence ofthe
national Constitution was explicitly and repeatedly recognised.90 Article 4 provides: "This Constitution applies to the Western Cape. Subject to the national
Constitution, it is the highest law in the Western Cape " In the Western Cape,
Afrikaans, English and isiXhosa are mentioned as the official languages for the
purposes of provincial government and they are to enjoy equal status.91
Furthermore, the Constitution asks of the provincial government to elevate the
status and advance the use of the indigenous languages of the people of the
province whose status and use have been historically diminished.92
Finally, the Western Cape Constitution asks ofthe province to establish and fund
a cultural council or cultural councils for a community or communities that share
a common cultural and language heritage.93 And in Article 8I the Western Cape
government is given the task of promoting respect for the rights of religious and
linguistic communities in the Western Cape.94 At the time ofwriting the provincial Constitution, the New National Party was the largest party in the legislative
assembly. This must have been an important reason for the fact that in the latter
Article the rights of communities as such were mentioned, instead of individual
...

persons belonging to

a

community.

In I996 the first draft Constitution of KwaZulu-Natal was rejected by the
Constitutional Court because it granted more powers to itself than the national
Constitution allowed. In its verdict of 6 September I996 the Constitutional Court
concluded that the draft Constitution for KwaZulu-Natal was "fatally flawed".95
The Court found that in a number ofcases the provincial Constitution usurps powers and functions that belong to the national government. It took the first clause

88 Certification. par.[349]
89 Certification, par. [347]
go See for instance Article 3 on the adoption, status and interpretation of the provincial
Constitution, Constitution qfthe Western Cape 1997.
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of the provincial Constitution that said: "The Province of KwaZulu-Natal is a self
governing Province within the Republic of South Africa." In its reaction the
Constitutional Court stated the following: "Unlike their counterparts in the United
States of America, the provinces in South Africa are not sovereign states. They
were created by the Constitution and have only those powers that are specifically
conferred on them under the Constitution."96 Furthermore, provisions in the
KwaZulu-Natal Constitution were inconsistent with the national Constitution. It is
presented as the supreme law recognising what is or is not valid in the national
Constitution.97
At the end of 2004 another attempt was made to draw up a constitution for
KwaZulu-Natal. The IFP put much effort into getting its convictions across. In
2005 they proposed their own draft, in which the position of the province as
against the powers of the national government was raised again. This time the
draft takes into account that the province and its boundaries are established by the
Constitution ofthe Republic of South Africa. The provincial Constitution is considered as being adopted in terms ofthe national Constitution and must not be
interpreted as being inconsistent with the national text.98 On the other hand, the
draft states that KwaZulu-Natal is autonomous.99
As a fundamental principle the cultural diversity ofthe people ofthe province and
the protection of minority rights and the institutions for their protection are
acknowledged in the draft. Io° The draft asks for the recognition and protection of
the cultural, religious and linguistic rights of communities and other forms of
social pluralism.IOI The official languages the Constitution recognises for the
province are isiZulu, English and Afrikaans. The province is said to protect, where
practicable, the use of-languages other than the official ones.I02 In municipalities
where considerable portions of the population speak a language other than the
official three, additional languages may be used for additional purposes.103 The
provincial draft also recognises the rights of communities as such. This is the
right to promote their language and its religious use. These communities can
count on the province for assistance in this respect. I04
The draft Constitution asks for the recognition and protection of the status, institution and role of traditional leadership and for recognition and protection of the
Monarchy ofKwaZulu-Natal.105 According to article 60 there must be a Monarch for
the Province of KwaZulu-Natal, carrying the title of "His Majesty the King of
KwaZulu-Natal". The current king ofthe Zulu nation, Goodwill Zwelithini, shall be

96 Certijication Ofthe KwaZulu-Natal Constitution par. 14.
97 Certification ofthe KwaZulu-Natal Constitution par. 27·
98 Inkatha Freedom Party Drajl Constitution Ofthe Province of KwaZulu-Natal, Article 2.(I) and 2.(3)·
99 Drajl Constitution KwaZulu-Natal, Article I.(2).

Ioo Draft Constitution KwaZulu-Natal, Article I.(3)(d).
IOI Draft Constitution KwaZulu-Natal, Article I.(9)
Iol Dra.ft Constitution KwaZulu-Natal, Article I4.(I) en I4.(2).
I03 Draft Constitution KwaZulu-Natal, Article 14·(7)
I04 Draj Constitution KwaZulu-Natal, Article I4·(5)·
I05 Draji Constitution KwaZulu-Natal, Articles I.(g) and I.(Io).
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the Monarch of the province. The Monarch must uphold the Constitution of the
republic of South Africa, the Constitution of the province and the laws of the
province must recognise the heritage and culture of KwaZulu-Natal and strive to be
symbol ofunity and promote peace, stability and "nation"-building. The Monarch
is inviolable and actions ofthe Monarch in terms ofthe Constitution and the law of
the province shall be countersigned by the Premier or the competent minister. I06 In
the draft Constitution there is a Traditional Prime Minister who is to advise the
Monarch and who would serve as the liaison between the Monarch and the nation.107
Article I6.(2) sees an active role for the province in safeguarding the integrity of
the legal system of traditional and customary law. The application of traditional
and customary law is to be recognised and protected by the province in the territory of traditional communities. And it is to be recognised :ind protected outside
such communities as well. This should be done with respect to all matters left to
the autonomy of individuals and to social and traditional formations to which
individuals belong on a voluntary basis or from which they have not dissociated
themselves in a manner prescribed by the law ofthe province. I08 There will be a
House of Traditional Leaders in the province, consisting of 80 members.
Traditional leaders are seen as the symbol of unity of their respective communities, executive head ofa traditional council and primary point ofreference for the
governance ofa traditional community.109
Finally, it may be worthwhile to point to quite a unique feature of the IFP draft
Constitution ofKwaZulu-Natal. It foresees a corporatist chamber in its legislative
authority. The draft states that the legislative authority ofthe province is to ConSiSt
of two houses, the Assembly and the House of Representatives. The Assembly
should have 80 members, elected on the basis of a proportional system. The
House of Representatives should also have 80 members, but these are appointed
from various sections ofsociety. For instance 20 from municipal councils, 20 from
the House ofTraditional Leaders, 5 from the Chamber ofCommerce and Industry,
5 from the Consumer Protection Commission, from cultural councils, trade
unions, arts or cultural organisations, youth organisations, etc. Ilo The Assembly
is to sit in Pietermaritzburg, the House ofRepresentatives in Ulundi. Both houses
take part in the legislative process, although the Assembly shall exclusively have
the functions and powers that are mentioned in sections 75 and 76 of the national Constitution. In order to become law ofthe province, a Bill shall be adopted in
identical form by both houses.III
a

Co-operative government
Each level of government has to respect the competencies and functions of the
others. The relation between the powers ofthe national and ofthe provincial gov-

06 Drajt Constitution KwaZulu-Natal, Article 63.
107 Draji Constitution KwaZulu-Natal, Article 66.

I08 Draft Constitution KwaZulu-Natal, Article I6.(I).
Iog Draft Constitution KwaZuiu-Natal, Article 65.
IIo Draft Constitution KwaZulu-Natal, Article 25
III Draft Constitution KwaZulu-Natal, Article 39·(6).
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ernments is supposed to be

guided by what is called "co-operative government".II2 The Constitution makes specific mention of the obligation for the different levels of government to work together instead of competing with each
other. This obligation is a reaction to the politics ofdivision under apartheid. The
Constitution specifically states: "...all spheres of government and all organs of
state within each sphere must reserve the peace, national unity and indivisibility of
the Republic".113 The Constitution explicitly states that all spheres ofgovernment
must also co-operate with each other "in mutual trust and good faith by fostering
friendly relations, assisting and supporting one another, informing one another
of, and consulting with one another on, matters ofcommon interest, co-ordinating their actions and legislation with one another, adhering to agreed procedures
and avoiding legal proceedings against one another."II4
In order to prevent intergovernmental disputes, the Constitution makes distinction between exclusive provincial legislative competencies and concurrent national and provincial legislative competencies. In some areas, provinces have exclusive

competencies. As far as the subject ofthis study is concerned, the area ofprovincial cultural matters can be mentioned as one of the exclusive provincial competencies. Still, the national parliament has the right to intervene, if such
intervention is deemed necessary in order to "...maintain national security, economic unity, essential national standards, to establish minimum standards
required for the rendering of services, or to prevent unreasonable action taken by
a province which is prejudicial to the interest ofanother province or to the country as a whole".1IL
Most other areas, which are important to the position of cultural, linguistic and
religious communities, indigenous peoples and traditional law and leadership in
South Africa, have apparently been considered as having a nation-wide dimension.
They were seen as concurrent national and provincial legislative competencies.
Bills falling under this category should at the level of the national Parliament be
referred to both the National Assembly and the National Council of Provinces.116
These fields include, among others: cultural matters; education at alllevels, excluding tertiary education; indigenous law and customary law; traditional leadership;
language policy and the regulation of official languages to the extent that the provisions of Section 6 ofthe Constitution expressly confer upon the provincial legislature legislative competence; media services, controlled or provided by the
provincial government; police, to the extent that the provisions ofChapter II ofthe
Constitution confer upon the provincial legislature legislative competence.
Laws, belonging to the areas of concurrent powers of provincial and national legislators, may conflict. This could for instance happen in the sensitive area of edu-

II2

"Co-operative Government" is the title ofChapter 3 of the Constitution ofthe Republic of South
Africa on the relations between the national, provincial and local spheres ofgovertiment

II3 Constitution, Section 4I(I)(a).
II4 Constitution, Section 41(I)(h).
II5 Constitution, Section 44(2).
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cation. According to Section 46, national legislation prevails over provincial legislation, ifany ofthe following conditions is met: if national legislation deals with a
matter that cannot be regulated effectively by individual provinces, if the matter
requires uniformity across the nation, if national legislation is necessary, such as
in the areas ofthe maintenance ofnational security, the maintenance of economic unity, the protection of the common market in respect ofthe mobility ofgoods,
services, capital and labour, the promotion of economic activities across provincial boundaries, the promotion of equal opportunity or equal access to government services, or the protection of the environment. In practice, co-operative
government means that provincial governments are involved in legislation on the
national level via the National Council of Provinces (see below).
The federal element in the South African state structure is offset by the growing
tendency within the ruling ANC to centralise decision-making and keep the election ofsenior provincial and local functionaries under firm control. The selection
of candidates for provincial and local government is done by the national party
leadership in stead of provincial and local state institutions. According to Steven
Friedman: "Party discipline has largely ensured that sub-national governments act
as implementing agents for national government."II7

4.2.3 Special representative rights
In Kymlicka's model, the purpose of special representative rights is to prevent a
national or cultural minority being neglected in public decision-making and to
ensure that citizens belonging to minority groups get involved in the political decision-making process. The framers of the South African political system had
indeed been concerned about the need for a democratic system which would do
justice to political pluralism in such a way that minority groups would be able to
have their voice heard in the public arena.
Representation in Parliament
The system ofproportional representation at parliamentary elections is generally
seen as an instrument to achieve this goal. Minorities are not represented on a territorial basis, but by a nation-wide electoral system. In the Constitution, the principle of proportional representation is applied to the National Assembly and the
provincial legislatures (section Io5(I)(d)).IIS To a lesser extent, it also applies to
the NCOP and municipal councils. Also, the Constitution requires ofthe National
Assembly and ofprovincial legislatures to make arrangements in its proceedings

allowing for the participation of minority parties in
democracy (section 57(2)(b) and section II6(2)(b)).

Friedman, Steven, A voice for some: South Africa's Ten
Studies (ed.), (Johannesburg, without year), 8.

117 Steven

II8 Constitution, Sections 46(I)(d) and I05(I)(d)

a

manner consistent with

Years

of Democracy, Centre for Policy
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One ofthe functions ofpolitical parties is to operate as mediators between citizens
and their communities in society and decision-making in the framework of the
state. This mediation-process also includes consideration ofpolitical ways ofdealing with linguistic, cultural and religious minorities. For this reason, the position
of political parties in the South African constitutional dispensation is considered
here. Ifproportionality is guaranteed in the political system, there is a strong role
for political parties. Although there is some movement within the party system, at
present, South Africans mainly vote along ethnic lines. Most blacks vote for the
ANC. Ethnic minorities mostly vote for other, smaller, parties.
The total number of seats in the National Assembly is 400. After the elections of
April 2004 the composition ofthe National Assembly is as follows (results of the
Iggg and I994 elections in brackets):
African Christian Democratic Party 6 (I999: 6, I994: 2)
African National Congress 279 (Iggg: 266, I994: 252)
Azanian People's Organisation 2 (Iggg: I, I994: 0)
Democratic Alliance 50 (I999 as Democratic Party: 38, I994: 7)
Freedom

Front Plus: 4 (I999: 3, I994: 9)

Independent Democrats 7 (I999: 0)

•

Inkatha Freedom Party 28 (Iggg: 34, I994: 43)
Minority Front 2 (Iggg: I, Ig94: 0)
New National Party 7 (I999: 28, I994: 82}

Pan Afticanist Congress 3 (I999: 3, I994: 5)
United Christian Democratic Partly 3 (I999: 3, I994: 0)
United Democratic Movement g (Iggg: I4, I994: 0).Irg

The National Council ofProvinces provides for the representation ofregions at the
national level. After the provincial elections in 2004 the premiers ofall provinces
were ANC-members. The following parties are represented in the NCOP (after the

2004 elections): ANC 65, DA I2, IFP 5, NNP 2, UDM I, FF I, UCDP I, ID 2, ACDP
I. With the NCOP the Constitution shows elements of a federal system, because
the provinces vote as provinces and their delegates not as individual MP's. Under
the Constitution provincial legislatures each send ten delegates to the NCOR Four
ofthese ten delegates, the so-called special delegates, consist ofthe premier ofthe
province (or his or her designated representative) and three special representatives
delegated by the provincial government. The other six are permanent delegates of
a province. They represent the different political parties in the provincial legislatures.

According to the Constitutional Court the purpose ofthe NCOP..."is to involve the
provinces in the enactment ofcertain legislation and to provide a forum in which
provincial interest can be advanced." In the German Bundesrat, on which the NCOP
appears to have been modelled, according to the Constitutional Court, the votes of
each Land may be cast only as a block vote, and there is nothing to suggest that the

II9 Election resources on the Internet: Republic Of South Africa General Election Results Lookup, http://electionre-

sources.orgiza/provinces.phpielection=2004
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German system has proved unsatisfactory or undemocratic."120 Members of the
NCOP are in direct contact with the governments oftheir province. The permanent
delegates of the NCOP, once elected, cease to be members of the provincial legislature. They are, however, entitled to attend and speak in sittings ofthe provincial
legislature and its committees, but they cannot vote. The provincial delegations
are headed by the premier ofthe province or his or her special designate. A maximum often part-time representatives oforganised local government may also join
sessions ofthe NCOP and speak there, but they may not take part in the voting.
The involvement ofthe NCOP in the voting in Parliament depends on the subject
at issue. Three categories ofsubjects may be distinguished. The first (section 74 of
the Constitution) deals with bills aiming at amending the Constitution on subjects
that affect the NCOP itselfalter provincial boundaries, powers, functions or institutions or amend a provision of the Constitution, dealing specifically with a
provincial matter. Under this heading, a procedure is required, whereby each
province has one vote in the NCOP and the approval of at least six of the nine
provinces is necessary. Other amendments to the Constitution, not relating to the
provinces, only need the approval ofa two-thirds majority ofthe members of the
National Assembly.
The second category deals with "ordinary bills not affecting provinces" (section 75
of the Constitution). Voting takes place on the basis ofan ordinary majority and of
one vote for each delegate. This procedure leaves room for voting according to
party preferences, including minority parties. Ifthe NCOP fails to pass a bill under
section 75, its decision can be overridden by a simple majority in the National
Assembly. The third category deals with cases relating to ordinary bills affecting
provinces, treated in section 79 ofthe Constitution, voting in the NCOP is done in
such a way that each provincial delegation has one vote. For approval ofsuch a bill,
the consent of at least five provinces is required. When the NCOP rejects a bill
already adopted by the National Assembly, in these cases the decision of the former can be overridden by a two-thirds majority in the National Assembly.
The Constitution ofSouth Africa does include some federal elements, such as the
provision of the powers of the provinces in the Constitution and not in ordinary
national legislation, the voting on the basis ofprovincial delegates in the NCOR
On the other hand, these elements are offset by the repeated urging in the same
Constitution for national unity and by the centralised decision making within the
ANC party organisation of provincial government positions, the ANC being the
dominant party in all provinces.
Representativeness ofpublic institutions
In the Constitution representativeness of public institutions is dealt with in the
paragraphs on the ethics of public administration. It is stated that public administration must be broadly representative ofthe South African people, with employment and personnel management practices based on ability, objectivity, fairness,

I2O Certijication, par. [227].
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and the need to redress the imbalances ofthe past to achieve broad representation.
Here, as elsewhere, the aim ofachieving broad representativeness is related to the
need to redress the imbalances ofthe past. 121
Section I96 of the Constitution calls for the establishment ofan independent and
impartial Public Service Commission. The Commission is accountable to the
National Assembly. It can investigate and evaluate practices, investigate grievances
of employees in the public service and recommend remedies, monitor adherence
to applicable procedures in the public service, and advise national and provincial
organs of-state regarding personnel practices in the public service.
As far as the judicial system is concerned, there is now a fifty-fifty balance between
black and white persons in the juristic functions. According to Christina Murray,
diversity among the members of the judicial power is desirable, because this supports democracy; it enhances the legitimacy of the courts and promotes a more
equitable legal development. The more representative the judiciary is, the broader
and better will be the understanding for its rulings.I22
Special representative rights for traditional authorities: Houses of Traditional Leaders
Traditional leaders are brought into the democratic constitutional system through
local, provincial and the national houses of traditional leaders. The National
House may advise the national government investigate and disseminate information and it must submit an annual report to Parliament.I23 According to the
Traditional Leadership and Governance Framework Act local houses of traditional leaders must be established in accordance with provincial legislation. Members
are elected by an electoral college consisting of alI kings or queens or their representatives and senior traditional leaders residing in the district municipality or the
metropolitan municipality in question. The functions of a local House of traditional leaders are to advise local government on matters pertaining to customary
laws, traditional leadership and traditional communities.I24 Any national bill pertaining to customary law or customs of traditional communities must be referred
to the National House ofTraditional Leaders before it is passed by the House of
Parliament.I25
The National House of Traditional Leaders was established in April I997· There
are I8 members. Each Provincial House can nominate 3 of their members to be
members ofthe National House for a period of 5 years. Only members ofprovincial houses can be elected for membership in the National House of Traditional
Leaders. The National House meets in Pretoria. Members ofthe National House of
Traditional Leaders cannot be members of the national Parliament or of the
provincial legislatures. The Khoikhoi or San are not represented in the House.
Currently they seem to prefer the use of civil society organisations in order to

IzI Consutution, Section I95(I)(i); see also Section 9(2)
I22 Murray, "Respondent: Constitutionalising equality and diversity for the nation", Maharaj (ed.),
Unity and Diversity, 288.
I23 See: National House ofTraditional Leaders Act Io of I997·

I24 Traditional Leadership and
I25 Traditional Leadership and

Governance Framework Act,
Governance Framework Act,

Article I7·
Article I8.

228

III

"Nation"-building and pluralism in South Africa

defend their interests. The Directorate: Traditional Leadership and Institutions of
the Department of Provincial and Local Government established the National
Griqua Forum and the National Khoisan Council in order to advise government on
constitutional issues relating to Khoikhoi and San communities.

All provinces except Western Cape, Gauteng and the Northern Cape now have
established Houses ofTraditional Leaders. The composition differs from province
to province. The Eastern Cape House has 23 members, the Free State House IS,
the KwaZulu-Natal House 76, the Mpumalanga House 2I, the Limpopo House 36
and the North West House ofTraditional Leaders has 24 members. The functions
differ as well, although all obviously possess at least the functions mentioned in
the Constitution. Generally the Provincial Houses are said to be suffering from
lack of financial means, infrastructure and expertise. In some provinces there are
still disputes with regard to the "legitimacy" of certain traditional leaders.
The relations between provincial Houses and the national House, between the former and provincial legislatures and the national Parliament are still unsettled. This
also holds for their relations with executive department offices.I26 In some
provinces these houses hardly ever meet. On the local level, traditional leaders
have the right to participate in the municipal councils in rural areas. Since 2000,
traditional leaders are represented in the municipal councils by 20%. There, they
have the possibility ofgiving their view on matters "directly affecting the area ofa
traditional authority".i27 Usually, traditional leaders continue their social roles
without paying much attention to elected bodies.
The Traditional Leadership and Governance Framework Act defines three levels of
traditional leadership: kingship, senior traditional leadership and headmanship. I28 According to article g of this act the king or queen is recognised by the
President. Senior traditional leaders and headmen or headwomen are recognised
by the premier ofa province. Traditional leaders and traditional councils may have
a role in arts and culture, land administration, agriculture, health, welfare, the
administration of justice, safety and security, registration of births, deaths and
customary marriages, economic development, environment, tourism, disaster
management, the management of natural resources, the dissemination ofinformation relating to government policies and programmes.I2Q
With all this, traditional authority and its legal powers are still not completely sorted out or brought into line with the Constitution, the Bill ofRights and the values
upon which it is based. Traditional authority has to be made compatible with equal
rights for all and democratic participation. They are not an elected kind ofauthority, but hereditary. Social development, legislative deliberation and judicial interpretation will decide in what way traditional leadership and customary law will

126 Willemien du Plessis and Theo Scheepers, Provincial
Leaders: Role, problems and

Houses OfTraditional Leaders: House OfTraditional
future, Paper delivered at the Colloquium: Constitution and the Law 111

(Potchefstroom, november I999, www.puk.ac.zallawper/zooo-I) 4
I27 SEE: Local Government: Municipal Structures Act II17 of I998
I 28 Traditional Leadership and Governance Framework Ad, Article 8.
129 Traditional Leadership and Governance Framework Act, Article 20.
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function within the broader framework of a democratic society, said the
Constitutional Court. The specifics of this are deemed complicated, varied and
ever developing, the Court concluded.130

4.3 Secession
There are three main ways in which the aspirations of national minorities and
indigenous peoples to live according to their cultural, religious and linguistic
identities can be accommodated. The first example ofthis is self-regulation in the
civil society. This was treated in chapter 3. Secondly, in cases in which there are
apparent regional concentrations ofspecific national groups, the aspirations may
be accommodated by establishing a region with extended powers (see this chapter above). As far as these options are concerned, the South African Constitution
has made ample provision for the de facto recognition ofthe right ofself-determination.

The constitutional implications of the right of self-determination were discussed
in the context of the longing for a Volkstaat by the Freedom Front and the need to
involve its constituencies in the democratic transformation. At first, the negotiating parties found that the right of self-determination had been dealt with adequately in Constitutional Principle XII. It reads: "Collective rights of
self-determination in forming, joining and maintaining organs of civil society,
including linguistic, cultural and religious associations, shall, on the basis ofnondiscrimination and free association, be recognised and protected." This principle
gave rise to section 3I of the Constitution (see above), which aims at protecting
cultural, religious and linguistic rights.
But, as part ofthe compromise to ensure the participation ofthe Freedom Front led
by general Constand Viljoen in the democratic transition of South Africa in I994,
on March 3, the Freedom Front got an amendment to the Interim Constitution and
an additional Constitutional Principle. This was put down in the Constitution of
the Republic of South Africa Amendment Act ofMarch 3, I994 and Constitutional
Principle XXXIV. The new Constitutional Principle opened the possibility ofcreating a Volkstaat and stipulated the conditions under which this would be possible.

Constitutional Principle XXXIV reads

as

follows:

I. This Schedule [Schedule 4 of the Interim Constitution containing the
Constitutional Principles, ThB] and the recognition therein ofthe right ofthe
South African people as a whole to self-determination, shall not be construed
precluding, within the framework of the said right, constitutional provision for a notion of the right to self-determination by any community sharing a common cultural and language heritage, whether in a territorial entity
within the Republic or in any other recognised way.
as

I30 Certijication, par. [I97]
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The Constitution may give expression to any particular form of self-determination provided there is substantial proven support within the community
concerned for such a form ofself-determination.
Ifa territorial entity referred to in paragraph I is established in terms ofthis
Constitution before the new constitutional text is adopted, the new
Constitution shall entrench the continuation ofsuch territorial entity, including its structures, powers and functions.

The Constitution ofthe Republic ofSouth Africa Amendment Act ofMarch 3, I994
worked out in detail the "Provisions for establishmentofa Volkstaat Council". The
Interim Constitution now included provisions for the establishment of a Volkstaat
Council. which was to study the possibilities of creating a Volkstaat. Section 184·A
of the Interim Constitution was as follows: "(I) The establishment of a Volkstaat
Council is hereby authorised. (2) The Council shall consist of 20 members elected
by members of Parliament who support the establishment of a Volkstaat for those
who want it. (3) The Council shall conduct its affairs according to rules made by
the Council." This way, in the words of the Constitutional Court, the door to a
Volkstaat "is kept ajar".I 31
The final Constitution confines the issue ofthe Volkstaat to the provisions of section 235: "The right ofthe South African people as a whole ofself-determination,
as manifested in this Constitution, does not preclude, within the framework of
this right, recognition ofthe notion ofthe right ofself-determination ofany community sharing a common cultural and language heritage, within a territorial entity in the Republic or in any other way, determined by national legislation."
Compared with the provisions of section I84 ofthe Interim Constitution, the possibility ofestablishing a territorial entity has been generalised: from the adherents
of a Volkstaat only to "any community sharing a common cultural and language
heritage". The right of self-determination, however, is accorded to the South
African people as a whole first. Through the framework of the Constitution, the
people as a whole determine the scope ofthe rights of national minorities, not the
minorities themselves.
According to the Constitutional Court, the basic aim of the Constitutional
Principle is to stipulate that the right to self-determination will not be withheld
from any community with a common cultural and language heritage.I 32 This
implies, that the right ofself-determination ofa particular community can be exercised, although it has to be understood within the framework ofthe "recognition
[...] of the right of the South African people as a whole to self-determination"
(Constitutional Principle XXXIV. I). Also, provincial boundaries and any changes
therein as a result of the foundation of a Volkstaat will have to be arranged under
the terms ofthe Constitution"I33

IBI Certijication, par. [2Ig]
I32 Certijication, par. [2181.

I33 Certification, par. [2Ig]
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In the end, nothing much came ofthe implementation ofthe Volkstaat. Restoration
of homelands or the foundation ofan autarchic Volkstaat turned out to be unfeasible. The whole o f South Africa had become economically integrated. The cultural
communities in South Africa are and have been mutually interdependent.134 The
Volkstaat Council was disbanded. The Repeal ofVolkstaat Council Provisions Bill was
tabled in the National Assembly in 2OOI. It proposed to repeal Sections I84·A and
I848(I)(a), (b) and (d)of the Constitution of the Republic of South Africa, I993·
Proclamation No. R.25 ofjo March 2OOI issued by the President under Section 7 of
the Volkstaat Council Act (1994) stated that the Volkstaat Council Act of 994 lapsed.

The question did also arise whether the protection oftraditional African communities, living according to traditional customs and traditional leadership, could
also be considered as belonging to the right of self-determination. This would
mean that Constitutional Principle XXXIV (referring to "constitutional provision
for a notion of the right to self-determination by any community sharing a common cultural and language heritage, whether in a territorial entity within the
Republic or in any other recognised way") and the corresponding section in the

Constitution (section 235) would also be applicable in this context. The
Constitutional Court decided this would not be so. It ruled: "In our view CP
[Constitutional Principle, ThB] XXXIV is not intended to entrench the status of traditional authorities. Their role and status is expressly dealt with in CP XIII and CP
XVII. Their continued existence under IC [Interim Constitution, ThB] ISI en NT
[New Text: the draft of the final Constitution, ThB] 2I2 iS not entrenched but is
subject to amendment and repeal. CP XXXIV cannot be relied upon to entrench the
existence of traditional authorities. "I35

4.4 Conclusions
The citizens ofSouth Africa make up a single political community. Ifconstitutional patriotism is to be evoked or basic loyalty to the common political culture, the
Constitution then has to be experienced by all groups as legitimate and it has to
show inclusiveness. The Constitution does not categorise people in ethnic or
racial groups, but guarantees the freedom and equality ofeach citizen. Democratic
government majority rule - is bound within the limits of the separation of powers, the supremacy of the Constitution and the participatory rights ofall citizens
in the political system. A bicameral Parliament and the demand for qualified
majorities ask in many instances for broadly based compromises and will therefore foster a broad support among the diverse population.
-

The general approach in the South African Constitution and the ensuing policies
of the government reflects the idea that diversity is recognised, but subject to the

I34 Sparks, Tomorrow is Another Country, 23I
I35 Certijication, par. [22I].
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task of "nation"-building, which is seen as being of a higher order. South Africa
did not take a territorial Solution to guaranteeing identity rights. As was seen in
Part 2, self-government rights serve to protect the rights ofnational minorities and
indigenous peoples and to prevent the structural overruling ofnational minorities
and indigenous peoples by the majority in those areas that are ofcentral interest to
the preservation oftheir culture. In the theory ofKymlicka, self-government rights
mainly consist of political autonomy through territorial jurisdiction.I36 But they
may also be implemented through cultural autonomy, as foreseen in the Cultural
Rights Commission's role (see above). The Constitution distinguishes between
land rights and cultural rights. Otherwise, identities would be recognised that
would be "at least potentially, a source of competition for the contemporary
nation-state project."I37 As it turned out the Volkstaat Council failed and ended in
200I. In the present state ofaffairs it seems more likely that "nation"-building will
get much more priority than the protection ofdiversity.
South Africa has made a western Constitution, which complies with universal
standards of human rights and the rule of law. Traditional law and traditional
leadership had to adapt and still is being adapted to this general framework. This
way traditional law and traditional leadership are being integrated into the western Constitutional system and gradually modernised.
Finally, having eleven official languages means that English is accepted and promoted as the lingualtanca. It remains to be seen ifthe other languages are strong
enough to survive and flourish on their own. The work of PANSALB is ofeminent
importance.

I36 Kymlicka, Multicultural Citizenship, 27.
I37 Sharp, "Respondent: Culture, identity and the nation in South Africa", Maharai (ed.), Unity and
Diversity, 67

5.

6<NATION"-BUILDING
This chapter will concentrate on the question how the varying identities that are
shaped and experienced in communities contribute to the coming about ofvalues
that bind society as a whole. The basic issue here is whether it is possible to develop a meaningful order in South Africa, in which people can be different culturally,
linguistically and religiously, while at the same time being connected to each other
in the body politic.
More specifically, this chapter will deal with the following questions: How is the
danger of fragmentation dealt with in South Africa? Does constitutional patriotism support social cohesion? Is there a shared identity of the body politic as a
whole and what does it consist of? Is there a megalogue and is the policy of reconciliation leading to a stronger cohesion in the body politic? And finally, is there a
common civic ideal? In the search for the answers to these questions, important
information can be found in the Reconciliation Barometer, a publication of the
Institute for justice and Reconciliation. This barometer is an attempt to get a better understanding of the degree of reconciliation in South Africa. Four nationwide investigations have been held in 2003 and 2004 on the basis of several
relevant indicators. The most recent results ofthis research have, where relevant,
been used in the following paragraphs.

5.1

The danger

of fragmentation

in South Africa

As an African country, South Africa shares problems with most states on the continent that influence the quality of state unity. It is understandable that a diverse
country such as South Africa puts so much emphasis on "nation"-building. The
experiences of state disintegration in the African continent are worrisome and in
many countries disastrous. But the risks of "strong" governments are clear as well,
such as the example ofthe leadership ofpresident Robert Mugabe of Zimbabwe
shows. He is ruining not just the Zimbabwean democracy and rule oflaw, but the
economy and the social tissue as well.
The first problem is the post-colonial status of most African countries. This
means that there is a problematic relationship between the ethnic composition of
the population and the territorial jurisdiction. The states are relatively new and the
borders have been drawn by European colonisers. The nationalist or independence movement - in the case of South Africa first the National Party and later the
ANC - took over the borders ofthe colonisers and showed strong political tendencies of centralisation. The resulting top-down approach is not in line with tradi-

tional African societies and has been called the "curse of the African
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nation-state".I In South Africa the ANC has been intensely involved in the shaping

of the Constitution including its relatively decentralised character. However, centralisation does take place within the structures of the party itsel f, which continues to dominate the political landscape.
The second major problem in Africa is economic underdevelopment. There is a
strong migration from rural areas to the big cities. South Africa shares these phenomena. Compared to other African states the country is prosperous, but there is
a sharp division in wealth between the poor two-thirds of the population and the
richer one third. This richer part of the population used to be overwhelmingly
white, but nowadays a growing number of black, coloured and Indian people
share in this prosperity. The gap between the rich and the poor and the high unemployment rate among the latter are still enormous, however, and create a risk that
might endanger the task of "nation"-building. In the background, the memory of
racial segregation and the advantages it brought to the white minority still is present and still leads to outbursts ofindignation and reproaches.
One of the specific problems South Africa has to deal with, and which seriously
affects the quality of society, is its high crime rate. One household in 200 experienced at least one incidence of murder in I997 and 3,8 million South Africans over
the age of I6 were the victim ofat least one individual crime such as assault. One
in every 250 was a victim ofa sexual offence. Between I995 and I998 an average of
226 police officials a year were murdered.2 In 1996 the rape rate in South Africa
was over three times higher than that of the United States.3 The crime rate is partially influenced by two decades oflow intensity civil war as a result ofthe imposition ofthe apartheid system.4 The continuation ofhigh crime levels has a negative
influence on public life and hampers the trust needed to build a strong civil society.

of crime are concerned, the attacks on farmers must be
mentioned. In I998,775 attacks took place on farms and smallholdings, during
which I 34 farmers were murdered.5 According to the South African Institute of
Race Relations in 200I 61,690 ofthe victims of farm attacks or 86I persons were
white, 33,390 or 466 were black (African), 0,7% (Io) coloured and 4,490 (or 6I persons) belonged to the Indian community. 8g% ofthe attacks were robberies, only
2% were politically motivated.6
Trust is further affected negatively by corruption in the state bureaucracy.
Corruption is an inheritance ofthe former regime and the political culture in the
homelands, but it has apparently not been combated effectively enough.
Corruption engenders distrust towards politics and government and other
"nation"-building institutions. Itmustbe noted that the years ofapartheid and the
As far as racial aspects

I
2
3

4
5

6

Davidson, The Searchfor Afi'im, 249·
South Afica Survey 199912000,43.45·
South Africa Survey 1999/2000,55·
Ian Liebenberg and Pieter Duvenage, Can the Deep Political Divisions of South African Society
really be healed? A Philosphical and Political Perspective, Politeia (I996 no. I) 48.

South Africa Survey 1999/2000,57·
South Africa Survey 200312004, 40I, 450·
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struggle for liberation were characterised by a culture of struggle and non-cooperation. People still find it difficult to disengage from that attitude.7
South Africa ranks 46 (out of 158) on the Corruption Perceptions Index 2005 of
Transparency International.8 Polarisation and estrangement are present in the
background ofsociety. The risk can be further enhanced when, as it is said, "culture
brokers and ethnic entrepreneurs" mobilise ethnic awareness in order to gain electoral support.9 This may turn out to be dangerous ifsuch mobilisation takes place
in combination with a feeling ofunjust treatment or collective humiliation. The latter would be relevant when dealing with cultural nationalism among Afrikaners, or
Zulu against perceived Xhosa dominance, or with indigenous peoples.
Generally speaking there is a risk that accommodation ofidentity related rights of
national minorities or indigenous peoples will result in fragmentation of society.
The threat of fragmentation is even stronger when a shared vision of the good
society that explicitly or implicitly serves as a common source of reference is
absent or denied as a possibility. Democracy as a political system does not protect
a country from falling apart. Democracy allows for differences ofopinion and division among political elites. When parties appeal to ethnic nationalism in order to
gain votes and ifdissatisfaction with the government is translated in a strengthening ofethnic ties, then democracy is no guarantee for national unity. As was said
before (part 2, chapter I), membership of the nation is not based on personal
achievement, but on birth. Nations make up a kind of "natural relationship" that
is able to evoke strong commitments.
"Nation"-building is a slow process. Concern about the marginalisation oftheir
cultural identity is still bothering Afrikaners, coloureds and Indians. Black Africans
are challenged to rediscover their cultural and linguistic identities after policies of
forced identification have been discarded. And the previously disadvantaged majority is searching for a way to determine their identity vis-8-vis the democratic constitutional order, as is suggested, for instance, by the debate on the relation between
Africanism and liberalism (chapter 2). When it comes to sending children to muitiracial schools, 8g% ofIndians and coloureds are supportive, 70,396 ofblacks and
52% ofwhites. Figures are lower for support for the idea that a person's close relative might marry someone from another group. Only I5,4% of whites would
approve that, 52,5 °/0 of blacks 55,9 96 of Indians, and 7I,I% of coloureds.10
According to the Institute for Justice and Reconciliation 66,I% of all South African
find it difficult to understand customs and habits of people of other population
groups. For blacks that is 67%, coloureds ZII,5%, whites 39,390 and Indians 29%.
People from other population groups cannot be trusted sa 40,5% ofall South
African, 45,996 ofblacks, 30,I96 ofwhites, 18% ofcoloureds and I 890 of Indians. 1

7

South A.»ica's Common Good: A voter's guide to the 1999 General Election, The Goedgedacht
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8 http://www. transparency. orgicpilioos/Cpi2005.sources.en. html.
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Alexander, "Language and the national question", Maharaj (ed.), Unity and Diversity, 25·
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In South Africa a feeling of "national" unity will only come about slowly, given its
cultural pluralism, its history of division and conflict and given the enormous
socio-economic differences. The nineteenth century type of "nation"-building did
not happen in the country as a whole. The problem is, according to Yunus Carrim,
that this feeling cannot be enforced from above, nor does it emerge spontaneously. It has to be encouraged. In this process, government, civil society and citizens
all play a role.12 It has to be taken into account that the various role-players in this
process have different opinions on the extent to which cultural differences can
exist within one country.

5.2

The way to

social cohesion

The challenge is, of course, to encourage "national" unity. When preparing the
ground for a debate on solutions to the problem of ftagmentation, Kymlicka,
Etzioni and Taylor agree that procedural ethics - or democracy seen as a procedure
through which the conflicts caused by diversity can be confronted - do not suffice.
A body politic needs to have a substantive view on what is considered to be a good
society. Without it, social order cannot be maintained. In search of social cohesion, this study will consider several dimensions of social cohesion: (I) Constittltional patriotism; (2) differentiated loyalties; (3) shared identity; (4) megalogue
and reconciliation; and (5) a common civic ideal.
According to the findings ofthe Institute for Justice and Reconciliation 76,5% of
the total South African population thinks national unity important. This holds for
80% of blacks, coloureds and Indians and for 57% of whites.13 On the basis of
extensive research, this Institute finds that there is a growing feeling of mutual
respect for the language and religious groups in South Africa among all population groups. Expectations ofgovernment support for the use oflanguage and religion in the various communities are also increasing. According to the ICJ this
could lead to a more relaxed climate in dealing with pluralism in the country. I4

5.2.1 The first dimension: constitutional patriotism
Constitutional patriotism includes basic loyalty to the common political acquis.
This common political culture consists of the interpretation of constitutional
rights and principles on the basis ofthe historical perspective ofthe body politic.
The basis for constitutional patriotism is, obviously, the Constitution itself. The
Constitution calls into being the community ofcitizens which makes up the South
African state. The Constitution, then, has to be experienced by all groups as legit-

12

Carrim, "Advancing nation-building: The Cultural Rights Commission", Maharaj (ed.). Unity and
Diversity, 259

I3 Reconciliation Barometer, 34
14 Reconciliation Barometer, 22.
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imate and show inclusiveness. Not only in the way it has come about, but also in
the way the Constitution becomes a living document in a country's history. The
Constitution ofSouth Africa is the highest law in the land. As such, it gives an indication of the public values that serves as the foundation of the state. This collective wisdom is worded more extensively in the preamble to the Constitution. The
preamble expresses what kind ofcountry South Africa wants to be, what unifies its
citizens and what motivates them in the public sphere. The preamble of the
Constitution ofthe Republic of South Africa holds a kind ofmission statement for
the body politic.

The preamble of the Constitution of the Republic of South Africa
follows:

reads as

"We, the people ofSouth Africa Recognise the injustices ofour past; honour
those who suffered for justice and freedom in our land; respect those who
have worked to build and develop our country; and believe that South Africa
belongs to all who live in it, united in our diversity.
We therefore, through our freely elected representatives, adopt this
Constitution as the supreme law ofthe Republic So as to - heal the divisions
of the past and establish a society based on democratic values, social justice
and fundamental human rights; lay the foundations for a democratic and
open society in which government is based on the will ofthe people and every
citizen is equally protected by law; improve the quality of life of all citizens
and free the potential of each person; and build a united and democratic
South Africa able to take its rightful place as a sovereign state in the family
of nations.
May God protect our people."

The remark that "South Africa belongs to all who live in it" is almost literally
taken from the Freedom Charter of the ANC. It is an expression ofthe intention to contribute to healing the divisions of the past and to build a united
and democratic South Africa. Constitutional patriotism in South Africa in
this sense is a process

of healing. I5

The core values of the Constitution are mentioned in Section (I), which is as follows: "The Republic of South Africa is one, sovereign, democratic state founded
on the following values:
Human Dignity, the achievement ofequality and the advancement of human
I.
rights and freedoms.

I5
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Non-racialism and non-sexism.
Supremacy ofthe constitution and the rule oflaw.
Universal adult suffrage, a national common voter's roll, regular elections
and a multi-party system ofdemocratic government, to ensure accountabili-

ty, responsiveness and openness."
These core values provide the framework for the interpretation and the implementation ofthe Constitution and give meaning to the human rights mentioned in it.16
The Constitution, the Constitutional Court, and the values mentioned in the
Constitution help to make for a sound basis of "national" unity. This is confirmed
by the research of the Instit:ute for Justice and Reconciliation (ICJ). They found
their study on the assumption that a culture ofhuman rights and democratic principles are the minimum requirements for a successful reconciliation.I7 According
to the research of the ICJ 60% ofthe total population answered yes to the question
whether the South African Parliament treats all people who come before it- black,
white, coloured and Indian equally. For whites this percentage is 23,7%, for
Indians it is 39,60/0, for coloureds 42,5% and for blacks 67,8%.Is To the question
whether Parliament serves the common good 72,290 of the total population said
yes. For blacks this percentage was SI,3%, Indians 59,70/0, coloureds 63,5% and
-

whites 32,6%.19
As was remarked above, the Institute for Justice and Reconciliation concludes that
a culture of human rights and democratic principles are the minimum requirements for a successful reconciliation. But they also say that more is needed than
just that. 20 The following paragraphs will deal with such further steps.

5.2.2 The second dimension: differentiated loyalties
Social cohesion starts from the bottom upwards: in communities that people
form, in the relations between the various communities, and in the way they experience universal truths in their values and identities. The moral ties that bind people in communities are the building bricks ofthe values that keep society together
as a whole. Toleration and peaceful coexistence should be part ofthis substantive
moral principle. Private associations, operating as part ofthe civil society, can contribute to social cohesion. When embedded in an orientation on common goals
for the whole of the body politic, successful social action may strengthen the identification ofthe group concerned and its members with the community as a whole.
The universal will only be voiced in the particular: the language, the culture, the
religion. What may arise are overlapping concepts of the good life, such as the
appreciation ofautonomy and pluralism as such.

I6

Venter. Francois, "Human Dignity as a Constitutional Value: a South African Perspective", Recht Staat Gemeinwohl; Festschriftjiir Dietrich Rauschning (KOln, Berlin, Bonn, Munchen) 338
-

17 Reconaliation Barometer, 23
18 Reconaliation Barometer, 26.
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In the previous chapter, the need for co-operative government in the Constitution
was mentioned. This has been described as "additional substance to the generation ofa new South African ideology of nation-building". It amounts to a political
culture which is based on the value ofco-operation in diversity. 2I
According to Timothy Garton Ash, South Africa is a diverse country, where there
are so many different cultural groups that it is unthinkable that one of them will
be able to dominate and control the others. Furthermore, he states, there are a
great many other loyalties and memberships that overlap and compete.22 One of
the loyalties people have, are their religious affiliations. As has been observed
South Africa is one of the most religious countries in the world. On the one hand,
religion can be helpful in orienting people to values that rise above limited social
interests. The role of the churches in South African society is changing. The
churches will have to guard their independent positions vis-a-vis the government.
One source of worry is the feeling of Islamic fundamentalism among Cape
Muslims. People have loyalties to their cultural backgrounds. There is a growing
interest in the previously disadvantaged African languages, although for most
blacks English is seen as the language ofeconomic opportunity.
South Africa has a vibrant civil society. This has been described in chapter 3. For
instance, in Ig98 registered union membership as a proportion ofthe economically active population was 2690.23 This means that there are many opportunities for
involvement in communities and organisations other than those based on cultural, religious or linguistic identities, where these identities are not the defining factors ofmembership.

Diversity does not have to be a risk, but can be helpful to social cohesion and
"nation"-building. This can happen ifthe various communities and organisations
ofwhich the society consists recognise the fact that their members are entitled to
combine those memberships and loyalties that fit their personal identities and
autonomous choices. Membership ofa cultural group does not necessarily mean
that one political party is preferred or that a specific religion is to be adhered tO.
Finally, organisations and communities should not pursue their own limited interests only, must consider themselves part of a larger community and part of the
"human family".

5.2.3 The third dimension: shared identity
A Constitution and a sense ofconstitutional patriotism may be an essential dimension of social cohesion, but a common civic ideal does not come about by learning
the text ofthe Constitution by heart. It needs the support ofa society in which the

Pravin Gordhan, "Co-operative government: A new political culture for a new nation", Maharal
(ed.), Unity and Diversity, 208.
22 Timothy Garton Ash, The Curse and Blessing of South Africa, New York Review OfBooks (August I.4,
2I

1997, http://www.nybooks.cominyrevi) 6.
23
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rights of everybody are taken seriously; a society in which the underlying moral
order, the common good, is kept alive. Differentiated loyalties foster a general attitude that is oriented at commitment to common purposes. A shared identity
would be the next step in creating a community that is more than just an accidentaI collection ofindividuals.
Membership of the body politic and ofcommunities defined by identity is not so
much a matter ofdeliberate choice but something one is raised into. At a later age,
one may decide to continue membership or to criticise, to break away or to change
allegiance. Awareness of commonality in the sense of a shared project for the
future is based on values, which serve as a framework of evaluating existing circumstances, aspects ofwhich are also present in faith, culture, organisations, and
state institutions. There, membership is deliberate. Entry into communities
defined by identity is more difficult than joining value-based organisations.
What kind ofshared identity is already available in South Africa? According to Patti
Waldmeir, despite the history ofapartheid, there is "a common patriotism, common values, a shared dedication to God, land and family, a common humanity.
This holds for both Afrikaners and Africans - whom Nelson Mandela has
described as "brothers who happen to be of-different colours."24
The attitude of"ubuntu" is frequently mentioned, as a kind ofawareness that society is more than just a collection ofself-centred individuals. The concept ofubuntu is said to stress the mutual dependency ofpeople and everyone's responsibility
for the other. Ubuntu is the moral basis for communitarian feeling in South
Africa. 25 It is confirmed by what Steve Biko wrote about African society. Central in
the African concept of society, according to Biko, stands the importance that is
attached to man in community with others: "a community-based and man-centred
society".26
There is still a long way to go. A survey of I996 asked South Africans what they felt
was their first and most important identity. Among blacks the answers were: language community 32%, African 3I96, South African Ig%. Among whites the
results were as follows: Afrikaner or English 3596, South African 28%, Christian
22%. Among the coloureds: South African 2990, "Coloured" 28%, Christian or
Muslim 27%. Among the Indians: Christian, Hindu or Muslim 38°/0, South African
3I90, Indian or Asian 2990. Of the total population 2I90 view themselves as South
Africans in the first place. According to the Institute for Justice and Reconciliation
this suggests that "... researchers will ignore culture and identity, as significant
social determinants, to their detriment.27

24 Waldmeir, Anatomy ofa Miracle, 64.
25 D.J. Louw, Ubuntu and the Challenges of multiculturalism in post-apartheid South Africa, Expertisecentrum
Zuidelijk Afrika (ed.) (Utrecht 2002) 7

26 Biko, lwrite what I like, 45-46.
27
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5.2.4 The fourth dimension: megalogue and reconciliation
The process through which people belonging to different identities may come to
appreciate a common identity may be facilitated by a process of intense dialogue
and reconciliation. As communities and organisations are constantly attempting
to express the significance of truth in particular circumstances, a broader dialogue, for instance on the level of the society as a whole, is important. Only by
exchanging views and experiences will it be possible to improve on the articulation
of moral values and identities. A "megalogue", as it has been called by Etzioni, is
a permanent debate on values on the level of the society as a whole that helps
shape a normative moral order.28 Thanks to a "megalogue" distant persons can be
united in a debating space within a single general framework, which can, in the
view ofTaylor, be part ofa broader whole ofcommon actions.29
On this basis, the citizens can make a meaningful unity together and not an accidental collection of individuals. Through the "megalogue" a debate takes place,
where every citizen may join in, so that the body politic as a whole may develop a
public opinion on important issues, with a normative status in the sense that the
government takes note ofit.30 Such a communication, which steers the debate or
excludes certain options, helps balance values and encourages the awareness that
the body politic is a community. 31
Reconciliation is an intensified form of megalogue. Reconciliation may enable
people to broaden the limited horizons ofa backward looking identity. As it is seen
here, it is a broader concept than just mediation and conflict settlement. It is a
process, which tries to penetrate emotional aspects as well, such as resentment
and hatred. These may be overcome by the attempt to come to an expression of
truth which is felt as common by the communities involved and which may come
to serve as a context in which partial identities can be seen.
There is a difference between reconciliation in South Africa and reconciliation
between countries that formerly had been at war with each other. In South Africa
the former enemies live in one and the same country. They have to make a joint
effort for a better society in the future. Therefore, the process of reconciliation is
ofgreat importance to social cohesion.
Moral and visionary leadership can help build reconciliation. Ifa new type ofpatriotism - the attachment of citizens to the state - is to succeed, the state itself
should comply with the highest standards of moral integrity: the combat of corruption, the prevention of political cynicism, the combat of alienation from the
state community. Nelson Mandela stands apart as a public symbol of reconciliation and moral leadership. More than any other of his contemporaries, he has
been able to unite South Africans. Mandela was easily acceptable to non-blacks as
a personification ofcommon humanity and unity. Waldmeir: Peace "... was made

28 Etzioni, The New Golden Rule, 208.
29 Taylor, De politieke cultuur van de moderniteit, 93.
30 Taylor, De politieke cultuur van de moderniteit, 89
BI Etzioni, The New Golden Rule, Ioz-I03·
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because Mandela was able to persuade [...] Afrikaners that he had the best interests of the nation their nation, his nation, the South African nation - at heart.
They learned to trust him with their fate."32
In his inaugural speech as South Africa's first democratic President on Io May I994,
he said: "We enter into a covenant that we shall build the society in which all South
Africans, both black and white, will be able to walk tall, without any fear in their
hearts, assured of their inalienable right to human dignity - a rainbow nation at
peace with itsel fand the world.33 With the election ofThabo Mbeki as president in
Igg9, a more "normal" political leadership took over. In the background, Mandela
still acts as a guardian ofthe moral quality of South African society. The role ofthe
-

President and high representatives ofpublic institutions is of special importance.
They should bridge differences in society, inclusiveness and tolerance.
The Interim Constitution had a post-amble which said: "This Constitution provides
a historic bridge between the past ofa deeply divided society characterized by strife,
conflict, untold suffering and injustice, and a future founded on the recognition of
human rights, democracy and peaceful co-existence and development opportunities
for all South Africans, irrespective ofcolour, race, class, beliefor sex. The pursuit of
national unity, the well-being for all South African citizens and peace require reconciliation between the people ofSouth Africa and the reconstruction ofsociety.
"The adoption of this Constitution lays the secure foundation for tile people of
South Africa to transcend the divisions and strife ofthe past, which generated gross
violations ofhuman rights, the transgression ofhumanitarian principles in violent
conflicts and a legacy of hatred, fear, guilt and revenge. These can now be addressed
on the basis that there is a need for understanding but nor for vengeance, a need for
reparation but not for retaliation, a need for ubuntu but not for victimisation.
'In order to advance such reconciliation and reconstruction, amnesty shall be
granted in respect ofacts, omissions and offences associated with political objectives and committed in the course of the conflicts of the past. To this end,
Parliament under this Constitution shall adopt a law determining a firm cut-off
date [...] and providing for the mechanisms, criteria and procedures, including tribunals, ifany, through which such amnesty shall be dealt with atany time after the
law has been passed."34

These provisions have been held valid as if they were part of the final Constitution
for the purposes of the National Unity and Reconciliation Act of I995·35 This Act

32 Patti Waldmeir, Anatomy Ofa Miracle, Ioz.
33 http://www.anc.org.zalancdocs/speeches/inaugpta.html.
34 Constitution Ofthe Republk OfSouth Africa, 1993 (Act No. 200 1993)·
35 Constitution, Section 22 of Schedule 6. It says: "Notwithstanding the other provisions of the new

Constitution and despite the repeal of the previous Constitution, all the provisions relating to
amnesty contained in the previous Constitution under the heading "National Unity and
Reconciliation" are deemed to be part of the new Constitution for the purposes of the Promotion
o fNational Unityand Reconciliation Act, I995 (Act 34 of I995), as amended, including for the purposes ofits validity."
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called into being the Truth and Reconciliation Commission (TRC). It was meantto
continue and deepen the process of "nation"-building. The Commission produced its Final Report in October Igg8. This report tried to bring to light the truth
about South African history, in which for the first time the victims ofinjustice were
enabled to tell their story. This way, a collective memory of the South African
nation is coming into being; a process ofwriting a common South African history. In the truth and reconciliation process, much emphasis was laid on restorative
justice, which aimed at healing broken relationships in society and restoring the
integrity ofthe national community.
In the Final Report ofthe Truth and Reconciliation Commission crucial steps were
taken in the formulation of values on which national unity can be founded.
However, some groups in South African society did not - or not wholeheartedly join in this process. Representatives of the former governments kept their distance from accepting full responsibility for their part in human rights violations
and state instigated violence. Representatives ofthe Inkatha Freedom Party, which
is led by chiefMangosuthu Buthelezi and which has its main support base among
Zulu speaking South Africans in the province ofKwaZulu-Natal, did not feel committed to the project. In its declaration before the TRC, the IFP stated that "the
ANC's response to apartheid and particularly its ungovernability campaign the
father of today's violence and the cause of the conflict between the IFP and the
ANC".36
The final report ofthe Truth and Reconciliation Commission was accepted by then
president Nelson Mandela on 2g October I999 as "an aid to help reconciliation
and the building of a new nation".37 The TRC Report presented the truth as it was
experienced by the victims ofviolence and human rights violations, not just by the
former apartheid regime and its auxiliaries, but by the resistance movements as
well.
The Report was at first criticised by Thabo Mbeki as president of the ANC and
deputy president of the republic because it did "criminalise the liberation struggle".38 The Freedom Front thought the report could not be taken seriously as its
conclusions were not tested judicially and the IFP said it was one sided and not a
reflection ofwhat really happened. The NNP said the work of the TRC had been
compromised so many times that it had no credibility. 39 Former President De
Klerk apologised as leader ofthe NNP for apartheid before the Truth Commission.
The TRC was not satisfied, however, and wanted De Klerk to confess that he was
responsible for ordering the secret services to murder and torture state enemies.
According to Afrikaner historian Hermann Giliomee, the composition of the TKC
was badly balanced. There were no representatives of the NNP in the Truth
Commission and the staffwas overwhelmingly ANC. Most ofthe members ofthe
Commission supported the ANC as well.40 Giliomee writes that Wynand Malan,

36 Declaration IFP before Truth Commission.
37
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one of the two Afrikaner members of the TRC thought that the other TRC members had a conspiracy theory which made the Afrikaners collectively guilty of
apartheid.4I At the end of 2000 an opinion poll held on behalf ofthe Institute for
Justice and Reconciliation showed that only 29% of the whites thought that the
TRC had encouraged the unification ofthe nation, compared to 77% ofblacks and
56% ofthe coloured population.42
A few years later, research of the Institute for Justice and Reconciliation showed
that 77,396 ofthe coloureds, 66,390 ofthe Indians and 66,2% ofthe blacks is prepared to forgive there former oppressors.43 77% of the South African population
- and this percentage is evenly spread over all population categories thinks the
past should be left the past.44
-

Apart from political reconciliation, reconciliation in the socio-economic sphere is
essential as well. Economic policy may serve reconciliation, when the market
economy is seen as a place for diversity, initiative and responsibility, in the framework ofinclusiveness and overcoming divisions. There will always be differences
in wealth within a society. But these differences may not be so huge that some
members of the society lack the protection, social resources and goods that are
essential to their survival and to the development of their life and communities.
According to Stephen Gelb, it is highly questionable whether a country such as
South Africa, with its deep racial, ethnic and socio-economic differences will accumulate any social capital at all. The latter is dependent from the successes in building a South African "nation".45 What exists in social capital is situated in civil
society organisations, in traditional communities, in church groups or in burial
societies. The Reconstruction and Development Programme (RDP) aimed at short
term promotion ofinclusion ofthe poor in the general welfare. Priorities were put
in basic services and infrastructure in specially assigned urban and rural areas,
school feeding programmes and basic health care, the building of new cheap
houses, electricity and water. Later, ADP was brought within the macroeconomic
context ofGEAR.
An important institution meant to overcome socio-economic differences is the
National Economic Development and Labour Council (NEDLAC). NEDLAC,
which started in February I995, plays a central role in the government ofthe land.
It is a quadripartite body aimed at building consensus between organised business
(BSA, NAFCOC), labour (COSATU, NACTU, FEDUSA), civil society and government. Each year, NEDLAC organises a large conference which is presided by the
president or the deputy president. Social partnership is a sign ofgood governance.
Legislation can not be a substitute for dialogue between the state and social
groups. The history of socio-economic inequality in South Africa requires social

4I
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partnership. In this sense NEDLAC can be seen as a contribution to "nation"building.
The media must be accessible for the various cultural groups that make up the
South African body politic. They must have a right to an authentic representation
in the public sphere. Respect for linguistic pluralism does not necessarily stand in
the way ofsocial cohesion. The latter may even be promoted, when speakers ofall
indigenous languages get access to and are addressed in their own tongue, when
participating in public affairs. What is much more important than a uniform offcial language is what is actually meant by the words and concepts which are
expressed in the different languages. According to the Institute for Justice and
Reconciliation report 82,4% of the total South African population thinks the
media should be more active as agents for reconciliation and "nation"-building.
This opinion is held by 87,490 ofblacks, 94,7% ofcoloureds, 8g% ofIndians and
50,7% of whites.46 Comparable support was given to the opinion that churches
must make more ofreconciliation.47
The content ofa certain identity is not written in stone, but constantly developing.
After considering the desirability of self-government rights, it should be noted
that the unaltered continuation of a certain way of life can not be guaranteed by
constitutional safeguards. Firstly, the latter can protect the chances and capacities
of survival, but ultimately these are dependent on the deliberate will of the community involved. Furthermore, identity in South Africa is influenced by surrounding countries (influx of immigrants), by the global consumerist culture, the global
economy and the immediate effects ofcommunications technology. South Africa
is part ofa wider world. Finally, the interaction between communities and the general body politic of South Africa will help shape them.

5.2.5 The fifth dimension: a common civic ideal
A future oriented vision may influence consciousness not only to be oriented
towards concepts and phenomena ofthe past, but also to ideals in the future. This
does not mean that expressions in particular languages, cultures or religions
should be silenced or suppressed. Ifthe particular is silenced, the way to the universal is shut off as well. Secondly, when a certain culture is defined within the
framework of constitutional guarantees, it will undergo the influence of the constitutional values behind it. Indigenous cultures will have to adapt to an existence
within the framework ofthe rule oflaw, the very framework that serves to protect
the essential features ofhuman dignity, ofwhich traditional culture is an expression. Or they will define their characteristics in a critical dialogue with this framework and benefit from its influence as well.

46 Reconciliation Barometer, 37·
47 Total support was 7I,I%, among coloureds support was gI,5%, Indians 83,I%, blacks 73,6% and
whites SI,596; Reconciliation Barometer, 38.

246

III

"Nation"-building and pluralism in South Africa

Values relate to awareness ofcommonality in the sense ofa shared project, which
lies in the future. Values serve as a framework for evaluating existing circumstances, aspects ofwhich are present in faith, culture, organisations, or state institutions. The vision ofthe common good is an example of an ideal that has to be
constantly kept in mind. The South African Constitution does express certain
shared values that serve as the framework for the mosaic of plural society, for
instance the value of equality. It is a crucial value in the context of South African
history and society. It is the basis for recognition of the dignity of each person
within South Africa. But it also entails the equal right to participate in political

society.

This is how the inclusion of traditional African society in a modern democratic
constitutional state should be approached. In the past, traditional African society
was included in the colonial and the apartheid system, by force and from above. It
changed, but it also kept valuable characteristics. It influenced the overall character of South Africa and has been set free by the dispensation of I994· This entails
new chances for the future. It is widely hoped and expected that the African value
of ubuntu will help strengthen social cohesion because it stresses social relations
between people. African values and traditions will be integrated within the democratic institutions, such as the habit ofconsensus building within decision-making bodies.
There is no reason why democracy and tradition cannot influence each other to
their mutual benefit. As far as the relation between traditional law and gender
equality is concerned, Penelope Andrews distinguishes three possible scenario's:
(I) there may be a process of democratisation of traditional leadership, (2) there
may be reform ofcertain practices ofcustomary law or (3) there may be a process
of social and economic change that make customary law less relevant.48 Such
developments can take place iftradition is not frozen, but ifit is given the chance
for open development within the framework of the Constitution and the values
included in it.

5.3

Conclusions

Does South Africa have a meaningful order, in which people can be different culturally, linguistically and religiously, while at the same time being connected to
each other in the body politic? Three elements may be seen as essential to finding
a solution. The first is recognition ofthe fact that the universal is expressed in the
particular. The second element is recognition ofdifferentiated loyalties. The third
is the meaningful order ofthe body politic that takes these two into account. There
does not necessarily have to be tension between pluralism and "nation"-building.
A "nation" is shaped out of the different identities that are present in a country.
These identities may be religious, cultural, linguistic, but socioeconomic as well.

48 Andrews, "The Stepchild of National Liberation: Women and Rights in The New South Africa",
Andrews and Ellman (eds.), Post-Apartheid Constitutions, 340
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One may safely argue that there is little danger of the South African body politic
falling apart on ethnic, cultural, linguistic or religious grounds. The general feeling is that the interests of minorities are served best within the constitutional
framework. The largest political factor to be reckoned with is the IFR In spite of
its abstention at defining moments in the modern constitutional history of South
Africa (the negotiations during the transitional period, the Constitutional
Assembly) this party is still co-operating. Other communities are much smaller.
Small extreme Afrikaner groups turn to isolation, others are disappointed and

emigrate.

One of the questions in this chapter was whether constitutional patriotism supports social cohesion. The Constitution does hold many high sounding ideals and
values. The challenge is, of course, to keep this basis in tact and implement it in
further practice. There are many opportunities for involvement in communities
and organisations other than those based on cultural, religious or linguistic identities, where these identities are not the defining factors ofmembership.
Is there a shared identity ofthe body politic as a whole and what does it consist of?
A common patriotism, common values, a shared dedication to God, land and family, and a common humanity, are described as aspects of a common identity of
South Africa. Ubuntu is regularly mentioned as the moral basis for communitarian
feeling in South Africa, a common civic ideal So to speak.
Is there a megalogue and is the policy of reconciliation leading to a stronger cohesion in the body politic? Is there an expression oftruth which is felt as common by
the parties involved and which may come to serve as a context in which partial
identities can be seen? The findings ofthe Truth and Reconciliation Commission
are not shared by all population groups in South Africa. The report was an attempt
to give voice to the victims ofapartheid, who had been silenced under the former
order. It has become a standard view that serves on the one hand to give meaning
to South African history and on the other hand to set a standard for debate that can
be criticised.

PART IV

SUMMARY AND CONCLUSIONS

SUMMARY AND CONCLUSIONS
In this study we set out to investigate the current theoretical debate regarding
"nation"-building and diversity, the role of civil society and constitutional safeguards. We sought to defend the argument that it is possible to develop a meaningful order, in which people can be different culturally, linguistically and
religiously, while at the same time being connected to each other in the body
politic. This thesis was tested against developments in South Africa. Finally, we
wanted to see whether it is possible to draw general conclusions.
The basis ofthis study is the dignity ofthe human person. Respect for the dignity
of the human person includes his or her need to seek truth and significance and
respect for identity in community with others. Identities are aspects ofhuman dignity. In the dignity ofthe human person recognition ofidentity finds its basis and
its limitations. The reason for respecting human dignity is not just found in the
satisfaction of individual interests, but in enabling a person to participate in a
social context and in a cultural tradition.
Diversity can be a source of strength if it is not enforced from above (as it was
under segregation and apartheid), and ifit is not subdued or suppressed (as part
ofa politically pursued national identity). Diversity can also be a source ofstrength
if recognition for diversity is one ofthe underlying values ofa common civic ideal.
What on first view seems to be a weakness - the cultural, religious, linguistic
diversity might be the opposite.
-

Learning from South Africa
South Africa has become a democratic country with a modern Constitution under
the rule oflaw; a country in which human rights are respected. At the same time,
the country is extremely diverse. There are many different religious, cultural and
linguistic communities. If South Africa is able to find solutions to the dilemma
between «nation"-building and pluralism, it will surely be of great importance to
the world community and to theoretical aspects ofthe debate on this issue.
At first sight, the cultural, linguistic, and religious factors hardly contribute to
making South Africa a single body politic. There have been different histories,
which have gradually been brought together. The same development can be seen
in the economy: over the years the country grew into one economic entity. The
irony is that for a long period of time, the state institutions were working in the
opposite direction. State and politics aimed at keeping the various population
groups apart. The attempt to build a single body politic ("nation"-building) while
at the same time dealing with religious, linguistic and cultural differences is a difficult task for the democratic institutions of South Africa.
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Objective components ofnational identity, such as language, culture and religion,
as well as economic factors, show that South Africa is a very diverse country. Many
inequalities that resulted from the apartheid system still exist, although they are
gradually losing their racist character. As a result ofthe inheritance ofits difficult
past the relation between nation and state in South Africa is problematic. Not on
the basis oflanguage, nor ofculture or religion, and hardly on the basis ofa shared
history can common characteristics be found for unity in the body politic. It was
not until April I994 that the whole adult South African population was accorded
full political and civil rights and freedoms. With this, a single body politic had
come about. It was not yet certain, however, ifa broadly shared identification with
the institutions of the state existed as well.

Public recognition
The public recognition ofdiverse identities entails the idea that the aspects ofreligious, linguistic, cultural identity and national identity are all relevant to the realisation ofhuman dignity. The general approach in the South African Constitution
and the ensuing policies of the government reflects the idea that diversity is recognised, but subject to the task of "nation"-building, which is seen as being of a
higher order.
Denial and oppression ofcultural, religious, linguistic or national identities damages the dignity of the human person. This requires that the state guarantee and
promote equal opportunities for each community to exist according to its own
identity, within the general framework ofthe law. For this the maintenance oflegal
order, the promotion ofsocial services, the existence ofa physical infrastructure in
a country, or subsidies and tax deductions that enable persons to participate in a
variety of communities and organisations are necessary. This holds especially in
those sectors that are of importance to the nation.
The Constitution of the Republic of South Africa recognises cultural diversity in
several ways. First and foremost is the guarantee of equality ofall people before
the law. Secondly, the Constitution recognises II official languages. Individual
persons are guaranteed the right to use the language oftheir choice, to participate
in the cultural life of their choice, and to enjoy their right to education in the language oftheir choice, whenever practicable. In-community rights are recognised
in the field of traditional authority and traditional law as well as in the field of the
rights ofa community sharing a common culture or language.
Within this constitutional framework the practical policy ofthe ANC dominated
government ofSouth Africa can be seen as "inclusive" and primarily aimed at unity
ofthe body politic. Thabo Mbeki defined an African as someone who lived in the
land and was part of its many histories and cultures: South Africa belongs to alI
who live in it. Both the national and the provincial parliaments have arrangements
that aim to allow for the participation of minority parties. In the legislative assemblies, the ANC has a dominant position, having an overwhelming majority in most
parliaments. This in itself is a sign that the voters generally attach importance to a
large unifying movement that had gained its reputation in the past struggle

Summary and conclusions

253

against apartheid. The ANC government is of the opinion that political, economic and social transformation of society takes precedence in order to redress the
gross inequalities that resulted from the apartheid era. For most South Africans,
stressing the importance of group identity is suspect, reminding them of the

apartheid system.
Central government is seen as an alternative to the homeland policies of the former system. Unitary and centralised government is stressed, not only in reaction
to the homeland policies ofthe apartheid system, but, in the view ofthe ANC, also
because devolution of power would weaken the ability ofa government to implement change. Some critics have warned against tendencies within the ruling ANC
that support "thick" assimilationism, with all the risks involved. They argue, for
instance, that in I998 the National Executive Committee of the ANC announced
that it would choose the premiers of the provincial governments in those
provinces where the ANC was the majority party. This runs contrary to the provisions in the Constitution that include federal elements, such as the provision of
the powers ofthe provinces in the Constitution. On the other hand, these elements
seem to be offset by the stipulations in the same Constitution concerning "national" unity and by the centralised decision-making system within the ANC party
organisation.
Cultural, religious and linguistic identities are publicly recognised. But they are not
enforced on people, nor are they defined from above. Individual freedom ofchoice
and equal citizenship prevail. The Commission for the Promotion and Protection of
the Rights ofCultural, Religious and Linguistic Communities has started working
on the basis ofacceptance of the diversity of cultural, religious and linguistic communities as a fact. But it is seen in relation to the task ofhealing the divisions ofthe
past; ofestablishing a non-racial and non-sexist society based on democratic values, social justice and fundamental human rights; of promoting equality; and
achieving unity in diversity. Furthermore, the Commission is to play a key role in
assisting with the building of a truly united South African nation bound by a common loyalty to country and people. Finally, South Africa did not take a territorial
solution to identity. In the present state ofaffairs it seems more likely that "nation"building will get much more priority than the protection of diversity. It doesn't
seem likely that the Commission for the Promotion and Protection ofthe Rights of
Cultural, Religious and Linguistic Communities will change that.

Language

The Constitution recognises eleven official languages, the majority ofwhich did

not have official recognition in former constitutional arrangements. By legislative
and other measures, the national government and provincial governments must
regulate and monitor their use ofofficial languages. They must take into account
the usage, practicality, expense, regional circumstances and the balance of the
needs and preferences ofthe population as a whole or in the province concerned.
All official languages must enjoy parity of esteem and must be treated equitably,
without detracting from the measure designed to promote the use of indigenous
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languages. And the national government and each provincial government must
use at least two official languages. Municipalities must take into account the language usage and preference oftheir residents.
That is the ideal as mentioned in the Constitution. In practical politics the government sees and uses English as an instrument in "nation"-building and a symbol of
unity. Also the majority ofthe population considers the ability to speak and write in
English an asset for getting a job. In daily practice it proves to be much more difficult to regulate the equal treatment ofeleven official languages than of English and
Afrikaans only. As a result, English is becoming the linguaftanca ofthe country.
The Pan South African Language Board is working in another direction. There is
acknowledgement that there are sources of knowledge and expertise which speakers ofall languages possess, which are the following: assume that effective measures
will be taken to access and harness this knowledge for the maximum advantage of
society; use the potential ofexisting patterns oflocal and regional multilingual communication systems; use international systems for communication across linguistic
boundaries; build a flexible network ofmultilingual communication systems to suit
the domestic and international requirements ofa national plan for development.
It is good to note that multilingualism does not need to stand in the way of
"nation"-building. Modern "nationalism" has at its disposal a whole range ofmodels and examples of almost two centuries in which the idea of national unity has
become self-evident for political awareness. Many other instruments have been
developed for "nation"-building, such as education, elections and political parties,
or cultural celebrations. A country such as Switzerland is living proofofthe viability ofa multilingual state. "Nation"-building may even be promoted, when speakers ofall indigenous languages get access to and are addressed in their own tongue,
when participating in public affairs. This way, they feel accepted as members ofthe
body politic with their linguistic identity. Finally, more important than a uniform
official language is what is actually meant by the words and concepts, which are
expressed in the different languages. The process of "nation"-building will need to
concentrate on the content ofwhat is said in the language(s) ofa country.

Traditional communities
Traditional authority and its legal powers are recognised as part of the South
African constitutional dispensation. To take an example: In I998 the Recognition
of Customary Marriages Act was passed, which takes care of the regulation and
recognition of marriages under traditional law. The act recognises polygamy in
traditional marriages. From the on it was stipulated that customery marriages
should be in community of property, unless an ante-nuptial contract had been
made beforehand. This would strengthen the position ofwomen. Before the act a
woman would only get any possessions if the former husband surrendered these
voluntarily. This is an example ofthe way customary law is brought in line with the
constitutional state that guarantees the equality ofmen and women.
This process shows that however hard - it is still feasible to respect cultural differences, whilst bringing this diversity in line with the framework of the rule of
-
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law. The letter ofthe Constitution has to be implemented in daily life, where traditional authority has to be made compatible with equal rights for all citizens and
democratic participation. Traditional leaders are not an elected kind ofauthority,
but their titles are hereditary. Social development, legislative deliberation and judicial interpretation will decide in what way traditional leadership and customary
law will function within the broader framework ofa democratic society, according
to the Constitutional Court. The specifics ofthis are deemed complicated, varied
and ever developing, the Court concluded. This is still not completely resolved or
brought into line with the Constitution, the Bill of Rights and the values upon
which it is based. In the meantime, some land claims ofindigenous peoples have
been settled. This is a cumbersome and continuing process as well.
The Constitution has allowed for San and Khoikhoi to found their civil society
organisations, both within South Africa and in the Southern African region. The
rights accorded to minorities in the Constitution have led to debate among
Khoikhoi and San communities about the realisation of these rights. These are
part of a growing awareness among the coloured community in South Africa of
their backgrounds and identity.

Equality
For those groups that suffer from a disadvantaged position for cultural reasons
and socio-economic poverty, special measures may be taken to offset situations
where equal opportunity is hindered. The Constitution introduces the possibility
ofaffirmative action to protect or advance persons or categories ofpersons, disadvantaged by unfair discrimination. According to the Constitutional Court, it is the

intention of the equality principle to achieve a society in which "all human beings
will be accorded equal dignity and respect regardless oftheir membership ofa par-

ticular group." Equality may therefore entail differential treatment, for instance
when special measures are necessary in order to let deafpeople participate on an
equal level with others. This will be relevant to the discussion about whether
group rights may be required to establish a position ofequality.
In practice, this provision is specifically aimed at supporting those who had been
set back as a consequence of the former apartheid system. There is a
growing
uneasiness among those who felt to be the victims of affirmative action, such as
middle aged white men. At first, the basic attitude was withdrawal from the broader society - and even emigration. Today these groups are represented by the
Solidarity trade union and are raising their voices to negotiate their position with
the government.

Towards social cohesion
The basic approach in this study is that pluralism exists and that pluralism is desirable. In the words ofCharles Taylor: The universal basis for recognition ofpluralism is found in the possibility for a person to develop and to define his or her own
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identity. This possibility must be open to everybody equally, and, in the inter-cultural context, to each existing cultural community.I The interesting thing is that
the universal value of human dignity can only be found and voiced in the particular: in a given language, a specific culture, an existing religion, a specific undertaking in society. Ifthe particular is silenced, a way to experiencing the universal
is closed offas well. This is the background of the search for ways to encourage
social cohesion. This search starts with constitutional patriotism.

Constitutional patriotism
Constitutional patriotism sees the Constitution and the values that underlie it as
the primary unifying factor of a body politic. According to Etzioni, the most
important of these are commitment to democracy, a bill of rights and mutual
respect among the subgroups. The fundamental values that inform the
Constitution of South Africa have been defined as human dignity and equality,
inclusiveness and "national" unity. Given the history of apartheid and separate
development, this is understandable.
Equality of all citizens is constitutionally guaranteed, irrespective of race, colour,
sex, or background. The government has the duty to combat all forms of racial discrimination. Equality includes the full and equal enjoyment of all rights and freedoms. There is extensive legislation on affirmative action. Inclusiveness is shown by
the respect that the government has to pay to the cultural and linguistic diversity of
the people and by the provision it has to make for free linguistic and cultural development. This has to be seen, however, within a framework of"nation"-building.
Inclusiveness is also shown by the attempt to include traditional leadership in the
constitutional framework. The function of the National House of Traditional
Leaders is to promote the role of traditional leadership within a democratic constitutional dispensation, to enhance unity and understanding among traditional
communities, and to enhance co-operation between the National House and the
Provincial Houses. Finally, inclusiveness is underlined by the consideration in the
Constitution of the powers of the provinces: all organs of state must preserve
national unity and indivisibility of the republic. South Africa does not take such a
territorial solution to identity. As it turned out that the Volkstaat Council failed and
ended in 200I, the introduction ofthe Commission for the Protection ofthe Rights
of Cultural, Religious and Linguistic Communities showed a shift away from
accommodating the aspirations ofnational minorities and indigenous peoples on
a territorial basis to accommodating them by way ofon cultural autonomy.

Differentiated loyalties
The Constitution, the Constitutional Principles on which it was based, the
Constitutional Court, the values mentioned in the Constitution help to make for a
I

Taylor, "The Politics of Recognition; Multiculturalism, 42.
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sound basis of"national" unity. The question is whether this is enough. The main
actors that stress the importance ofidentity are non-state powers, which operate
in the sphere of the civil society. Cultural, religious or linguistic identities of

national minorities or indigenous peoples will not flourish on the basis ofconstitutional arrangements only. There has to be a felt need in society as well. This is
encouraged by strong organisations in the civil society. The existence ofcivil society organisations is important for a politics of recognition. Part III of this study
has shown that there are many examples ofthis in South Africa.
But a strong civil society is important for the search for social cohesion as well. A
strong and diverse civil society means that citizens are taken up in a broad range
ofdifferentiated loyalties, which prevents people from throwing their lot into one
type ofloyalty, e.g. that oftheir national or ethnic group. People's loyalties ought
to be seen as layered and differentiated. Not one group, network, community or
organisation can or should claim 100% ofits members' loyalty. No institution, be
it the church, the nation, the party or the state, can claim total subordination ofits
members. Each community or institution helps to grant respect for the human
person, and to guarantee the possibility for each person to relate to other people
and to relate to values.
The awareness of multiple differentiation of loyalties between state and civil
society, and between identity in the framework of the state and "national" or cultural identity - does seem to be relevant for countries where national communities
have mingled and where, as a result, there are physical limitations to the formation ofautonomous regions or separate states.
There is a remarkable spirit of communal life in the townships in South Africa.
There are self-help groups in squatter settlements and there is a lot oforganisational activity around rent payments and cheap housing. Religious groups, often connected with former village or tribal ties, help keep up social cohesion. There is an
increase in participation in women's organisations, youth organisations and civic
organisations. The amount oftrust in civil society organisations is generally high.
A great variety oforganisations in support ofcultural, linguistic or religious com-

munities have been founded, such as organisations defending recognition of
Hindi and Gujarati languages, activities ofrepresentatives ofthe Griqua community who asked government for recognition oftheir traditional leaders and for protection of their culture, a Committee of Marginalised African Languages (i.e.
Tsonga, Venda, Ndebele and SeSwati), which lobbies for a fairer share oftime of
these languages on state television and for support for mother tongue education
in these languages, and the proliferation oforganisations and internet communities defending the Afrikaans language and culture in the context ofa democratic
dispensation. There are so many cultural groups and minorities that it is not likely that one group will dominate over the others.
There are, however, risks as well. First, civil society organisations may more or less
be seen as operative instruments of government policies, such as in RDP programmes. On the other hand, they are used as sources of input for policy development and lobbies. This might make nongovernmental organisations take over the
dominant discourse and adapt their projects to the expectations and priorities of
donors. This threatens their independence, which ought to be one ofthe fundamen-
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tal characteristics ofthe civil society. There are examples, such as in the province of
KwaZulu-Natal, where free associations have been colonised by political parties.
Second, the fourth chamber ofNEDLAC, founded in order to involve the civil society in public policies, does not seem to function as well as the other chambers. It
is not considered really representative of its constituencies. The organisations of
the poorest groups in South African society are not represented in the fourth
chamber. Finally, civil society in South Africa is hindered further by the high level
ofcrime and violence and the continuation ofthe habit ofcorruption and politics
and government. To this may be added the enormous amount of unemployment,
which can rise up to 60% among young men in the townships, and the HIV/AIDS
epidemic in South Africa, which apart from many other problems undermines the

vitality ofcommunities.
As was seen in Part III, despite these hindrances South Africa is a diverse country,
where there are so many different cultural groups that it is unthinkable that one of
them will be able to dominate and control the others. Furthermore, there are a
great many other loyalties and memberships that overlap and compete. In this
respect, the prospects for a politics of recognition and for social cohesion are positive. However, none of the cultural communities that operate in the field of civil
society is strong enough as to be able to mobilise so much support that the
strength ofthe Constitutional provisions would be really tested.

Shared identity
One ofthe problems regarding a common South African identity observed in Part
III was the lack of shared history. On first sight, the cultural, linguistic, and religious factors hardly contribute to making South Africa into a single body politic.
There have been different histories, which have gradually been brought together.
Economically, the same development can be seen: over the years the country grew
into one economic entity. The irony is that for a long period oftime, the state institutions were working in the opposite direction, e.g. of keeping the various population groups apart. It was not until April I994 that the South African body politic
was officially opened to the whole ofthe population. This has been followed by the
attempt ofthe Truth and Reconciliation Commission to bring the truth about the
South African past to light. In its Final Report, for the first time, the victims of
injustice were enabled to tell their story. This way, a kind ofcollective memory is
coming into being, which places the perspective on the side ofthe majority of the
population. It is not necessarily an objective memory, but it still is a focusing point
for a joint debate on what is seen as relevant to "nation"-building.
Apart from that, what kind of shared identity is already available in South Africa?
There are common religious values and there is a shared dedication to God, land and
family. The feeling of"ubuntu" is frequently mentioned, as a kind ofawareness that
society is more than just a collection ofself-centred individuals. This concept is said
to stress the mutual dependency of people and everyone's responsibility for the
other. And, last but not least, there is adherence to human dignity, to freedom and
equality, which is nourished by the memory ofthe struggle for these very values.

Summary and conclusions

259

Megalogue and reconciliation
Communities are instruments for the expression of human dignity and as such
relate to the universal. They have no absolute claim to loyalty from their members.
Only by a broader dialogue, for instance on the level ofthe society as a whole, can
ways be found to bring the identity of the particular in contact with the need for
social cohesion. Reconciliation is an aspect of this. Reconciliation should be
based on the recognition that identities are serious ways of attempting to come
into contact with truth. When national or ethnic identities have been mobilised
politically, deeply felt myths, symbols and emotions are aroused, which are very
hard to subdue rationally. In order to surpass myths ofthe past, conflicting groups
must be willing to relate a part of their identity in order to reach a common truth
and a common feeling ofbelonging together.
A serious attempt to overcome the divisions ofthe past and to define a truth that
would unify South Africans was the work and the Final Report of the Truth and
Reconciliation Commission. However, some groups in South African society did
not - or not wholeheartedly - join in this process. The value of the TRC report was
rated much more positively by blacks than by whites. Central to reconciliation in
South Africa is the figure ofNelson Mandela, who more than any other of his contemporaries has been able to unite South Africans. He did so during his presidency, but in later years as well.
The gap between the rich and the poor and the high unemployment rate among
the latter are still enormous. This is another risk that might endanger the task of
"nation"-building. In the background, the memory of racial segregation and the
advantages it brought to the white minority, lingers on and might still lead to outbursts ofindignation and reproaches. The history of socio-economic inequality in
South Africa requires social partnership. In this sense NEDLAC can be seen as a
contribution to "nation"-building.

Megalogue and reconciliation must be more than just talk. The content of a
national identity is not written in stone, but constantly developing. Identity in
South Africa is influenced by surrounding countries (influx ofimmigrants), by the
global consumerist culture, the global economy and the immediate effects ofcommunications technology. South Africa is part ofa wider world. Finally, the interaction between minorities and indigenous peoples and the general body politic of
South Africa will help shape the commonalities between the different cultural,
religious and linguistic communities.

A common civic ideal
This study is looking for a public moral orientation that is characterized as an expression of the common good that accepts diversity. This public recognition ofdiversity,
within the framework ofprotection ofequal rights ofcitizens, can be part ofa common civic ideal. When dealing with the politics of identity, it is important to be
reminded ofthe idea that the state has a special role. The state can be seen as an institute of authority that is to establish the rule of law and good relations in society
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according to the principle ofpublic justice. The state, therefore, is more than a function of national identity or the interests ofnational minorities or indigenous peoples.
Policies of forced identification imply a denial or a suppression of basic human
rights. Apartheid was a well known example. Today, there is no political support
base in South Africa for any such policies. One of the specific problems South
Africa has to deal with is the high crime rate. Trust is further negatively affected by
corruption in the state bureaucracy. Corruption is an inheritance of the former
regime and the political culture in the homelands, but it has apparently not been
combated effectively enough. Corruption engenders distrust towards politics and
government and other "nation"-building institutions.
One may safely argue that there is little danger of the South African body politic
falling apart on ethnic, cultural, linguistic or religious grounds. The general feeling
is that the interests ofidentity communities are served best within the constitutional framework. The largest political factor to be reckoned with is the IFR In spite of
its abstention at defining moments in the modern constitutional history of South
Africa (the negotiations during the transitional period, the Constitutional Assembly)
this party is still co-operating. Other communities are much smaller. Small extreme
Afrikaner groups turn to isolation, others are disappointed and emigrate.

General conclusions
It is essential to have a just and democratic Constitution, but this framework has
to be filled with concrete policies and practices. One element stands out as being
of vital importance, which needs to be mentioned at this final stage. The key to
limiting the risk of fragmentation must be found in recognition of the phenomenon that people's loyalties are not wholly consumed by one identity or one community. People's loyalties can be seen as layered and differentiated. Not one
group, network, community or organisation can or should claim I00% ofits members' loyalty. Ifand when that happens, fragmentation will be a serious threat.
The real strength of South Africa is the presence and vitality of its civil society,
spread out over all sectors ofthe population: business and labour, self-empowerment, churches and religious institutions, neighbourhood communities. Where
cultural, religious or linguistic minorities and indigenous peoples are concerned,
it cannot be denied that today their political influence is limited. The modern
Afrikaans language movement is divided. Other indigenous African linguistic
communities have just started to get organised. But if there is any room for the
development ofidentities, it is in the field ofthe civil society. The need for the fulfilment of the constitutional arrangements is proved in the vitality and strength of
the organisations and communities in the society.
The content of cultural, religious and linguistic identities is made in organisations
and communities in the civil society. They are constantly developing in the interaction
between their individual members, their specific characteristics and in the broader
context ofthe body politic. Each player has his or her own ability to establish contact
with universal values. There is a good chance that a common civic ideal will emerge
out ofthis interaction in which diversity is a constitutive and binding element.

HET DILEMMA TUSSEN
NATIEBOUW EN VERSCHEIDENHEID
Respect voor de waardigheid van de menselijke persoon omvat respect voor de
identiteiten die voor mensen belangrijk zijn. Dat geldt voor cultuur, religie, taal.
Waar mensen daarin verschillen, kent de samenleving verscheidenheid. Over de
hele wereld is er spanning tussen de behoefte van mensen aan de beleving van
identiteit enerzijds en de noodzaak tot vreedzaam samenleven anderzijds.
Het moet mogelijk zijn een publieke orde tot stand te brengen, waarin enerzijds
recht wordt gedaan aan verscheidenheid in cultureel, religieus en taalbepaald
opzicht, telwijl tegelijk sprake is van verbondenheid in de staatsgemeenschap. Dat
is de stelling die in deze studie wordt verdedigd. Daartoe wordt een beschrijving
gegeven van het huidige theoretische debat over natiebouw, de rol van de civiele
samenleving en constitutionele verankering van rechten van minderheden en
inheemse volken. De stelling wordt getest aan de hand van ontwikkelingen in
Zuid-Afrika. Ten slotte wordt gepoogd algemene conclusies te trekken.

Leren van Zuid-Afrika
Zuid-Afrika heeft zich de afgelopen jaren ontwikkeld tot een democratische
rechtsstaat met een moderne Grondwet, waarin de mensenrechten worden gerespecteerd. Tegelijk is het een zeer divers land. Er is grote verscheidenheid aan religieuze, culturele en taalbepaalde gemeenschappen. Op het eerste gezicht lijkt het
alsof culturele, religieuze en taalbepaalde factoren nauwelijks bijdragen aan de
groei van Zuid-Afrika naar een hechte staatsgemeenschap. Onder het regime van
apartheid was de bevolking onderverdeeld in de categorieen zwart, kleurling,
Indier en blank. Rechten en vrijheden waren afhankelijk van de categorie waaraan
iemand was toebedeeld. De overgrote meerderheid van de bevolking leefde in
armoede en had geen politieke rechten.
Componenten van nationale identiteit, zoals cultuur, religie en taal, maar ook economische factoren, laten zien dat Zuid-Afrika een zeer pluriform land is. Er resteren nog steeds veel vormen van ongelijkheid uit de periode van apartheid, hoewel
zij geleidelijk aan minder door huidskleur bepaald worden. Gemeenschappelijke
kenmerken van eenheid in de staatsgemeenschap kunnen niet gevonden worden
op basis van cultuur, religie oftaal en nauwelijks op basis van een gemeenschappelijke geschiedenis. Pas in april I994 verkreeg de gehele volwassen bevolking van
Zuid-Afrika volle burgerlijke en politieke rechten en vrijheden. Daarmee was toen
pas 66n staatsgemeenschap totstandgekomen. Maar het was nog helemaal niet
zeker ofdaarmee tegelijk een breed gedragen identificatie met de instellingen van
de staat was ontstaan; of er een gevoel was van nationale eenheid.
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De dubbele opdracht enerzijds een hechte staatsgemeenschap te vormen en
anderzijds om te gaan met culturele, religieuze en taalbepaalde verscheidenheid is
moeilijk. Het is het dilemma tussen natiebouw en verscheidenheid. Als het Zuid
Afrika lukt om daar oplossingen voor te vinden, zal dat ook belangrijk zijn voor de
wereld als geheel en voor het theoretische debat over dit onderwerp.

Publieke erkenning
De publieke erkenning van verscheidenheid komt voort uit de overtuiging dat culturele, religieuze, taalbepaalde en nationale identiteit relevant zijn voor de realisering
van de menselijke waardigheid. Ontkenning en onderdrukking van deze identiteiten brengen de waardigheid van de menselijke persoon schade toe. Dit vereist van
de staat om voor iedere gemeenschap gelijke kansen voor de beleving van de eigen
identiteit mogelijk te maken, binnen het algemene kader van de wet. Daarvoor moet
de staat de openbare orde handhaven en ook op andere wijze mensen in staat stellen deel te nemen in een geheel van gemeenschappen en organisaties.
De algemene benadering in de Grondwet van Zuid-Afrika en het daaruit voortvloeiende beleid van de overheid laten zien dat diversiteit wordt erkend, maar
ondergeschikt wordt geacht aan het belang van natiebouw. De Grondwet erkent
culturele verscheidenheid op verschillende manieren. De belangrijkste ten eerste
is de garantie van de gelijkheid van alle mensen voor de wet. Ten tweede erkent de

Grondwet elf officiele talen. Individuele personen hebben het recht de taal van
hun keuze te gebruiken, deel te nemen aan het culturele leven van hun keuze,
onderwijs in de taal van hun keuze te genieten, waar dat praktisch doenbaar is.
Maar ook worden rechten erkend die personen in gemeenschap met anderen
genieten, zoals op het gebied van traditioneel gezag en van traditioneeI recht.
Daarbij kennen zowel het nationale parlement als de provinciale volksvertegenwoordigingen regelingen die deelname van partijen mogelijk maken die minderheden vertegenwoordigen.
Tegen de achtergrond van dit constitutionele kader kan het beleid van de door het
ANC gedomineerde regering worden gezien als zijnde gericht op eenheid binnen
de staatsgemeenschap. President Thabo Mbeki definieerde een Afrikaan als
iemand die woont in Afrika en deel is van een van haar vele geschiedenissen en culturen: "Zuid-Afrika behoort toe aan allen die er wonen".
In vrijwel alle wetgevende vergaderingen heeft het ANC een overweldigende meerderheid. Dit is op zichzelfeen teken dat de kiezers in algemene zin belang hechten aan een grote eenheidsstichtende beweging, die haar reputatie heeft verkregen
in de strijd tegen apartheid. Het regerende ANC meent dat de politieke, economische en sociale hervorming van de samenleving de hoogste prioriteit heeft teneinde de grove ongelijkheden die zijn voortgekomen uit het tijdperk van de apartheid
ongedaan te maken. Voor de meeste Zuid-Afrikanen is de verdediging van groepsidentiteiten en groepsrechten trouwens verdacht. Het herinnert hen te veel aan het

systeem van apartheid.

Het ANC ziet een sterke centrale regering als een alternatief voor het vroegere
beleid van "gescheiden ontwikkeling", zoals dat onder andere vorm kreeg in de
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oprichting en instandhouding van thuislanden. Het ANC is bovendien voorstander van een sterke centrale regering, omdat in zijn ogen decentralisatie van macht
leidt tot vermindering van het vermogen van de regering om veranderingen door
te voeren. Daar komt ook kritiek op. Als voorbeeld wordt genoemd de aankondiging van het dagelijks bestuur van het ANC in I998 dat het voortaan de premiers
van de provinciale regeringen zou kiezen in die provincies waar het ANC de meerderheid had. Dit gaat in tegen de bepalingen in de Grondwet over de bevoegdheden van de provincies. Aan de andere kant kent de Grondwet ook artikelen
betreffende nationale eenheid. En het ANC kent intern een gecentraliseerde

besluitvormingsstructuur.
De Zuid-Afrikaanse Grondwet erkent culturele, religieuze en taalbepaalde identiteiten. Deze worden niet dwingend aan personen opgelegd, noch worden zij van
boven vastgesteld. Individuele keuzevrijheid en gelijk burgerschap hebben de
voorkeur. Ingevolge de bepalingen in de Grondwet kent Zuid-Afrika een
Commissie voor de Promotie en Bescherming van de Rechten van Culturele,
Religieuze en Linguistische Minderheden. Deze Commissie is na lang aarzelen
van start gegaan op basis van aanvaarding van de diversiteit aan culturele, religieuze en taalbepaalde gemeenschappen als een feit. Maar de Grondwet ziet het werk
van de Commissie tegelijk als bijdrage aan heelmaking van de verdeeldheid van
het verleden, aan een niet-raciale en niet-seksistische samenleving op basis van
democratische waarden, aan sociale gerechtigheid en fundamentele mensenrechten en aan gelijkheid en eenheid in verscheidenheid. De Commissie moet een rol
spelen in het bijdragen aan de opbouw van een waarlijk verenigde Zuid-Afrikaanse
natie met gemeenschappelijke trouw aan land en volk.
In het huidige politieke klimaat in Zuid-Afrika wordt daarmee groter belang
gehecht aan natiebouw dan aan de bescherming van verscheidenheid. Naar het
zich laat aanzien zal de Commissie voor de Bevordering en Bescherming van de
Rechten van Culturele, Religieuze en Taalbepaalde Gemeenschappen daar geen
verandering in aanbrengen.

Taal

Meertaligheid hoeft natiebouw niet in de weg te staan. Beleid gericht op natiebouw heeft een heel scala aan voorbeelden ter beschikking, zoals onderwijs, kiesstelsels, politieke partijen en culturele uitingen. Een land als Zwitserland is levend
bewijs van de werkbaarheid van een meertalige staat. Natiebouw kan worden
bevorderd wanneer sprekers van alle inheemse talen toegang krijgen tot publieke
instellingen en zelfworden benaderd in hun eigen taal. Op die manier voelen zij
zich - inclusief hun taalidentiteit aanvaard als leden van de staatsgemeenschap.
Tenslotte: belangrijker dan 66n uniforme officiele taal is wat in de praktijk daadwerkelijk wordt uitgedrukt met de woorden en concepten in de verschillende
talen. Het proces van natiebouw moet geconcentreerd worden op wat er wordt
bedoeld in de taal oftalen van een land.
De Zuid-Afrikaanse Grondwet erkent elfoffici8le talen, waarvan de meeste in vroegere grondwetten geen officiele status hebben genoten. De nationale en de provin-
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ciale overheden moeten volgens de Grondwet met wetgevende en andere maatregelen het gebruik van de officiele talen reguleren en monitoren. Daarbij moeten zij
rekening houden met het gebruik, de praktische toepaSbaarheid, de kosten, de
regionale omstandigheden en met een evenwicht tussen de behoeften en voorkeuren van de bevolking als geheel of in de betrokken provincie. Alle officiele talen
moeten gelijk worden gewaardeerd en gelijk worden behandeld, zonder daarbij
afbreuk te doen aan maatregelen die dienen voor het bevorderen van het gebruik
van inheemse talen. De nationale overheid en iedere provinciale overheid moeten
zelf ten minste twee van de officiele talen gebruiken. Gemeentelijke overheden
moeten rekening houden met de taalgebruiken en voorkeuren van hun inwoners.
Zo is het ideaal, zoals geformuleerd in de Grondwet. In de praktische politiek ziet
en gebruikt de regering het Engels als een instrument van natiebouw en als een
symbool van eenheid. Ook de meerderheid van de bevolking ziet het vermogen om
Engels te spreken en te schrijven als bijdrage :ian een verbetering van de maatschappelijke kansen. Het is in de praktijk dan ook moeilijk het gelijke gebruik van
de elf officiele talen te reguleren. Als gevolg daarvan wordt het Engels meer en
meer de lingua franca van het land.
Van de staatsinstellingen werkt alleen de Pan Zuid Afrikaanse Taalraad in een
andere richting. Ook dit is een instelling die uit hoofde van een bepaling in de
Grondwet is opgericht. De Taalraad staat dan ook positief tegenover meertaligheid en probeert dit op allerlei manieren te faciliteren.

Traditionele gemeenschappen
Zuid-Afrika kent op het platteland traditionele gemeenschappen en traditionele
vormen van gezag. Ook hier wordt gezocht naar mogelijkheden om culturele verschillen te respecteren terwijl die diversiteit tegelijk binnen de kaders van de
rechtsstaat wordt gebracht. De beginselen van de Grondwet moeten in het dagelijks leven doorwerken. Traditioneel gezag moet in overeenstemming zijn met het
beginsel van gelijke rechten voor alle burgers en met democratische participatie.
Traditioneel leiderschap en traditionele wetgeving worden erkend als onderdeel
van de Zuid-Afrikaanse constitutie. Om een voorbeeld te noemen: in 1998 werd de
Wet op de erkenning van traditionele huwelijken aangenomen. Die wet reguleert
en erkent huwelijken die worden afgesloten onder traditioneel recht. De wet
erkent polygamie in traditionele huwelijken. Zo werd geregeld dat met de invoering van de wet traditionele huwelijken geacht worden te zijn gesloten in gemeenschap van goederen, tenzij van tevoren huwelijkse voorwaarden zijn afgesloten.
De bedoeling van de wet is om de positie van vrouwen te versterken. Voor de invoering van de wet kreeg een vrouw na echtscheiding alleen bezitsrechten uit het vroegere gemeenschappelijke huishouden indien de vroegere echtgenoot deze

vrijwillig aan haar af zou staan. Dat is nu zodanig veranderd, dat traditioneel recht
meer in overeenstemming is gebracht met beginselen van de rechtsstaat, zoals de
gelijkheid tussen mannen en vrouwen.
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Traditionele leiders worden niet democratisch gekozen: hun titels zijn erfelijk. Het
Zuid-Afrikaanse Constitutionele Hofconcludeerde dat het ingewikkeld zal zijn om
traditionee! leiderschap in overeenstemming te brengen met democratische beginselen. Dat is nog steeds niet geheel gebeurd. De Grondwet maakte het wel mogelijk voor inheemse groepen als die van de San en Khoi om hun eigen organisaties in
de civiele samenleving op te richten, zowel in Zuid-Afrika als in de zuidelijk
Afrikaanse regio. De rechten die in de Grondwet worden toegekend aan nationale
minderheden en inheemse volken hebben onder Khoi en San geleid tot een debat
over de wijze van realisering van die rechten. Het is deel van de groeiende bewustwording onder de kleurlinggemeenschap van hun herkomst en identiteit.

Gelijkheid
Voor groepen die een achtergestelde positie in de samenleving innemen vanwege
culturele kenmerken ofarmoede, kunnen speciale maatregelen worden genomen
om de belemmeringen voor gelijke kansen te compenseren. De Zuid-Afrikaanse
Grondwet maakt het mogelijk positieve actie te nemen om personen of categorielin van personen te beschermen of vooruit te helpen. Volgens het
Constitutionele Hofis het de intentie van het gelijkheidsbeginsel om een samenleving tot stand te brengen waarin alle mensen gelijke waardigheid en respect worden toegekend, ongeacht hun lidmaatschap van een bepaalde groep. Gelijkheid
kan dus gedifferentieerde behandeling inhouden.
In de praktijk blijkt deze bepaling in het bijzonder te worden gericht op ondersteuning van diegenen die als gevolg van het vroegere apartheidssysteem benadeeld
zijn. Bijvoorbeeld door de verplichting een minimumpercentage zwarten in de
hogere functies in een bedrijfop te nemen. Er is een groeiend gevoelvan ongemak
onder degenen die zich als de voornaamste slachtoffers van die positieve actie
beschouwen, zoals blanke mannen van middelbare leeftijd. Tegenwoordig worden de belangen van deze groepen gediend door de vakbond Solidarity, laten ze
van zich horen en onderhandelen met de regering over hun belangen.

Naar sociale cohesie
Pluriformiteit bestaat en pluriformiteit is wenselijk. In de woorden van Charles
Taylor: de universele basis voor erkenning van pluriformiteit wordt gevonden in de
mogelijkheid voor de persoon om zijn ofhaar identiteit te beleven. Deze mogelijkheid moet voor ieder in gelijke mate openstaan. De universele waarde van de waardigheid van de mens kan alleen worden gevonden en onder woorden worden
gebracht in het bijzondere: in een bepaalde taal, een specifieke cultuur, een religie,
een bepaalde onderneming in de samenleving. Als het bijzondere de mond wordt
gesnoerd, wordt ook de mogelijkheid afgesloten om het universele te ervaren. Dit
is de achtergrond van de zoektocht naar manieren om sociale samenhang aan te
moedigen. De zoektocht begint met grondwetspatriottisme.
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Grondwetspatriottisme
Grondwetspatriottisme ziet de Grondwet en de waarden die eraan ten grondslag
liggen als de primaire factor die eenheid brengt in de staatsgemeenschap. Die
waarden worden uitgedrukt in betrokkenheid bij de democratie, de lijst van grondrechten en wederzijds respect tussen de subgroepen. De fundamentele waarden
die ten grondslag liggen aan de Grondwet van Zuid-Afrika zijn gedefinieerd als
menselijke waardigheid en gelijkheid, inclusief denken en nationale eenheid.
Gegeven de geschiedenis van apartheid en gescheiden ontwikkeling in ZuidAfrika is dat begrijpelijk.
Volgens de Zuid-Afrikaanse Grondwet geldt gelijkheid van alle burgers, ongeacht
ras, kleur, sekse of achtergrond. De overheid heeft de plicht om alle vormen van
rassendiscriminatie te bestrijden. Gelijkheid houdt volledige en gelijke uitoefening in van alle rechten en vrijheden. Er is een uitgebreide wetgeving op het gebied
van positieve actie. Inclusief denken wordt getoond door het respect dat de overheid moet betuigen aan de culturele en taalbepaalde diversiteit van het volk en
door de voorzieningen die zij moet treffen voor vrije taalbepaalde en culturele ontwikkeling. Dit moet echter altijd worden gezien binnen het kader van natiebouw.
Inclusief denken wordt ook getoond door de poging traditioneel leiderschap te
vatten in het grondwettelijk kader. Zuid-Afrika kent een Nationaal Huis van
Traditionele Leiders. Doel ervan is om de rol van traditioneel leider binnen een
democratische constitutionele bedeling te bevorderen, om eenheid en begrip
onder de traditionele gemeenschappen te vergroten en om de samenwerking tussen het Nationaal Huis en de Provinciale Huizen te versterken. Want een aantal
provincies kent hun eigen Huis van Traditionele Leiders. Ten slotte wordt inclusief
denken onderstreept door de overweging in de Grondwet over de verhoudingen
tussen de verschillende overheidslagen: alle staatsorganen moeten de nationale
eenheid en de ondeelbaarheid van de republiek bewaren.
In Zuid-Afrika zijn nationale minderheden en inheemse volken sterk verspreid over
het land. Als gevolg daarvan bestaan nu eenmaal beperkingen voor het vormen van
autonome regio's en afzonderlijke deelstaten. Zuid-Afrika heeft afstand genomen
van een territoriale benadering van bescherming van identiteit. In 200I kwam de
Volkstaatraad, die moest bijdragen aan de vorming van een thuisland voor
Afrikaners, tot een einde. De introductie van de Commissie voor de Bescherming
van de Rechten van Culturele, Religieuze en Linguistische Gemeenschappen liet
een tendens zien wdg van tegemoetkomen aan de aspiraties van nationale minderheden en inheemse volken op territoriale basis, naar een benadering op basis van
culturele autonomie.

Gedifferentieerde loyaliteiten
Het is de vraag ofgrondwetspatriottisme een voldoende stevige basis is voor nationale eenheid. De belangrijkste actoren die pleiten voor het belang van identiteit
zijn instanties die opereren in de sfeer van de civiele samenleving. Cult:urele, religieuze en taalbepaalde identiteiten van nationale minderheden of inheemse vol-
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ken zullen op basis van regelingen in de Grondwet alleen niet tot bloei komen. Er
moet ook in de samenleving zelf een behoefte gevoeld worden. Daar zijn sterke
organisaties in de civiele samenleving voor nodig. Het bestaan van organisaties in
de civiele samenleving is belangrijk voor een beleid van erkenning van verscheidenheid.
Maar een sterke civiele samenleving is ook belangrijk voor het streven naar sociale cohesie. Een sterke en gediversifieerde civiele samenleving betekent dat mensen
opgenomen zijn in een breed scala van gedifferentieerde loyaliteiten. Daarmee
wordt voorkomen dat mensen hun hele hebben en houwen in 66n type loyaliteit
stoppen, zoals bijvoorbeeld die van de nationale ofetnische groep. De loyaliteiten
van mensen moeten worden gezien als gelaagd en gedifferentieerd. Er hoort geen
enkele groep, netwerk, gemeenschap oforganisatie te zijn die de volledige loyaliteit van zijn leden kan opeisen. Geen instelling, of het nu de kerk, de partij, de
staat ofhet bedrijf is, kan totale onderwerping van de leden eisen. Iedere gemeenschap of instelling is een manier om respect voor de menselijke persoon tot uitdrukking te brengen en om iedere mens de mogelijkheid te bieden om
betrekkingen aan te gaan met andere mensen.
Er is een opmerkelijk vitaal gemeenschapsleven in de grote steden in Zuid-Afrika.
Er zijn zelfhulpgroepen in krottenwijken en er zijn veel activiteiten rond huurbetalingen en goedkope huisvesting. Religieuze organisaties dragen bij aan het overeind houden van sociale cohesie in de stedelijke gebieden. Er is een toename van
participatie in vrouwenorganisaties, jongerenorganisaties en burgerbewegingen.
De mate van vertrouwen in organisaties in de civiele samenleving is over het algemeen hoog.
Er is een grote verscheidenheid aan organisaties opgericht die culturele, religieuze of taalbepaalde gemeenschappen steunen. Zoals organisaties ter verdediging
van de erkenning van het Hindi of Gujarati, activiteiten van vertegenwoordigers
van de Griqua-gemeenschap, die de regering om erkenning van hun traditionele
leiders en om bescherming van hun cultuur vroegen, er is een Comitd van
Gemarginaliseerde Afrikaanse Talen (Tsonga, Venda, Ndebele en SeSwati) dat lobbyt voor een groter aandeel van deze talen op de staatstelevisie en voor steun voor
moedertaalonderwijs in deze talen, er is een veelheid aan organisaties en internetgemeenschappen ter verdediging van de Afrikaanse taal en cultuur. Er zijn zoveel
groepen en minderheden in Zuid-Afrika dat het niet waarschijnlijk is dat 66n groep
over de andere zal domineren.
Maar er zijn wel risico's. Aan de ene kant kunnen organisaties in de civiele samenleving min o f meer worden gezien als uitvoeringsinstrumenten van overheidsbeleid. Aan de andere kant worden ze gebruikt als bronnen van input voor
beleidsontwikkeling en voor lobby's. Daarmee kunnen ze de oren te veel laten
hangen naar wat de overheid belangrijk vindt. Dit bedreigt hun onafhankelijkheid,
terwijl dat nu juist een van de fundamentele kenmerken van de civiele samenleving
hoort te zijn. Ten slotte wordt de ontwikkeling van de civiele samenleving gehinderd door de hoge criminaliteitscij fers en de voortgaande corruptie. Hier mag nog
de hoge werkloosheid aan worden toegevoegd, die in sommige krottenwijken kan
oplopen tot 60% van de jonge mannen, alsmede de aids-epidemie, die de vitaliteit
van gemeenschappen ondermijnt.
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Ondanks deze belemmeringen is Zuid-Afrika een divers land, met zoveel verschillende groepen dat het ondenkbaar is dat 6dn van hen in staat zal zijn de andere te
domineren ofte controleren. Bovendien zijn er vele andere loyaliteiten en lidmaatschappen die overlappen en concurreren. In dit opzicht zijn de vooruitzichten voor
een politiek van erkenning van verscheidenheid en voor sociale cohesie positief.
Echter, geen van de culturele gemeenschappen die opereren in de sfeer van de
civiele samenleving is sterk genoeg om zoveel steun te mobiliseren dat de sterkte
van de bepalingen in de Grondwet echt getest zou worden.

Gemeenschappelijke identiteit
Naast grondwetspatriottisme en gedifferentieerde loyaliteiten is ook een gemeenschappelijke identiteit in het verband van de staat een bijdrage aan sociale samenhang. Een van de problemen wat betreft een gemeenschappelijke Zuid-Afrikaanse
identiteit is het gebrek aan gemeenschappelijke geschiedenis. Op het eerste
gezicht dragen culturele, religieuze en taalbepaalde factoren nauwelijks bij aan de
totstandkoming van een sterke staatsgemeenschap. Er zijn verschillende geschiedenissen die geleidelijk samen zijn gebracht. Ook in economisch opzicht is het
land geleidelijk aan een eenheid geworden. De ironie is dat voor een lang tijdperk
de staatsinstellingen in tegenovergestelde richting hebben gewerkt, namelijk in de
zin van het gescheiden houden van de verschillende bevolkingsgroepen.
Pas sinds april 994 is de Zuid-Afrikaanse staatsgemeenschap officieel open voor
de hele bevolking. Dit is gevolgd door de poging van de Waarheids- en
Verzoeningscommissie om de waarheid in de Zuid-Afrikaanse geschiedenis aan
het licht te brengen. Op die manier komt een collectiefgeheugen tot stand dat het
perspectieflegt bij de zijde van de meerderheid van de bevolking. Het is niet zozeer
een objectieve geschiedenis als weI een focus voor het debat over wat wordt gezien
als relevant voor natiebouw.
Wat is er, afgezien van bovenstaande opmerkingen, nu al voorhanden aan
gemeenschappelijke identiteit in Zuid-Afrika? Er zijn gemeenschappelijke, religieus geinspireerde waarden en er is een gemeenschappelijke toewijding aan God,
land en familie. Veel wordt het gevoel van "ubuntu" genoemd, als een soort
bewustzijn dat de samenleving meer is dan alleen een verzameling van op zichzelf
gerichte individuen. "Ubuntu" wijst op het belang van de wederzijds afhankelijkheid van mensen en de wederzijdse verantwoordelijkheid voor elkaar. En er is ten
slotte een toewijding aan de waarden van menselijke waardigheid, vrijheid en
gelijkheid, die wordt gevoed door de herinnering aan de strijd tegen apartheid, een
strijd voor de verdediging van juist diezelfde waarden.

Megaloog en verzoening
De volgende stap naar sociale samenhang - na grondwetspatriottisme, gedifferentieerde loyaliteiten en een gemeenschappelijke identiteit - wordt gevormd door
een brede dialoog over de hele samenleving en door verzoening. Gemeenschap-
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pen zijn voertuigen voor de uitdrukking van de menselijke waardigheid en als
zodanig verwijzen zij naar het universele. Zij hebben geen absolute aanspraak op
de loyaliteit van de leden. Alleen door een bredere dialoog, op het niveau van de
samenleving als geheel, kunnen manieren worden gevonden om de identiteit van
het bijzondere in contact te brengen met de behoefte aan sociale cohesie.
Verzoening is hier een aspect van. Wanneer nationale ofetnische identiteiten politiek worden gemobiliseerd, worden diepgevoelde mythes, symbolen en emoties
opgewekt, die heel moeilijk weer tot rede kunnen worden gebracht. Dan moeten
conflicterende groepen bereid zijn een deel van hun identiteit te relateren aan een
gemeenschappelijke waarheid en een gemeenschappelijk gevoel van samenhang.
Megaloog en verzoening moeten meer zijn dan alleen praten. De inhoud van een
nationale identiteit is niet in steen gebeiteld. Identiteit is altijd in ontwikkeling en
wordt beinvloed door omliggende landen (instroom van immigranten), door de
globalisering, de wereldeconomie en de effecten van de communicatietechnologie. Zuid-Afrika is deel van de grote wereld. Ten slotte zullen de interactie tussen
minderheden en inheemse volken en de algemene staatsgemeenschap bijdragen
aan het vormen van de gemeenschappelijkheden over de grenzen van de verschillende culturele, religieuze en taalbepaalde identiteiten heen.
De kloof tussen rijk en arm en de werkloosheid zijn nog steeds enorm in ZuidAfrika. Dat is een risico voor het streven van natiebouw. Op de achtergrond is de
herinnering aan rassenscheiding en de voordelen die daarvan voor de blanke minderheid uitgingen nog steeds aanwezig. Het kan aanleiding geven tot uitbarstingen van verontwaardiging en verwijten. De sociaal-economische geschiedenis
vraagt om dialoog, ook op sociaal-economische terrein.
Centraal in de verzoening in Zuid-Afrika staat de figuur van Nelson Mandela, die
meer dan wie ook van zijn tijdgenoten in staat is geweest alle Zuid-Afrikanen bij
elkaar te brengen. Hij deed dit tijdens zijn presidentschap, maar ook daarna. Het
eindrapport van de Waarheids- en Verzoeningscommissie was een serieuze
poging om de verdeeldheid van het verleden te overbruggen en een waarheid
onder woorden te brengen die de Zuid-Afrikanen zou verenigen. Toch waren er

groepen in de Zuid-Afrikaanse samenleving die niet of niet uit volle overtuiging
meededen in dit proces. Zwarten waardeerden de waarde van het rapport van de
Commissie veel positiever dan blanken.

Een gemeenschappelijk publiek ideaal
Laatste element in sociale samenhang - na grondwetspatriottisme, gedifferentieerde loyaliteiten en een gemeenschappelijke identiteit en megaloog en verzoe-

ning - is de ontwikkeling van een gemeenschappelijk publiek ideaal. Deze studie
zoekt naar een publieke morele orientatie waarin verscheidenheid is opgenomen.
De publieke erkenning van verscheidenheid, binnen het kader van bescherming
van de gelijke rechten van burgers, kan deel zijn van een gemeenschappelijk
publiek ideaal. Wanneer het gaat om identiteitspolitiek is het belangrijk zich ervan
te vergewissen dat de staat een eigenstandige rol heeft. De staat kan worden
gezien als een gezagsinstituut dat als taak heeft de heerschappij van het recht te
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garanderen en goede betrekkingen in de samenleving te bevorderen volgens het
beginsel van de publieke gerechtigheid. De staat is meer dan alleen maar een
instrument van de nationale identiteit ofvan de belangen van de nationale minderheden ofinheemse volken.
Een beleid van gedwongen identificatie houdt in een ontkenning of een onderdrukking van fundamentele mensenrechten. Apartheid was daar een voorbeeld
van. In het Zuid-Afrika van vandaag is er geen maatschappelijk draagvlak voor een
dergelijk beleid. Edn van de bijzondere problemen waar Zuid-Afrika mee te maken
heeft is de hoge criminaliteit en de corruptie bij de overheid. Corruptie is een erfenis van het vroegere apartheidsregime en de politieke cult:uur in de vroegere thuislanden. Maar corruptie wordt kennelijk niet effectief genoeg bestreden. Het
nadeel is dat het oproept tot wantrouwen ten opzichte van politiek, overheid en
andere instellingen die van belang zijn voor natiebouw.
Er is weinig gevaar dat de Zuid-Afrikaanse publieke gemeenschap langs etnische,
culturele, religieuze of taalbepaalde scheidslijnen uit elkaar valt. Het algemene
gevoel is dat de belangen van identiteitsgemeenschappen het best gediend zijn
binnen het constitutionele kader. De grootste politieke factor waar rekening mee
moet worden gehouden is de Inkatha Freedom Party. Ondanks de afwezigheid van
de IFP bij beslissende momenten in de recente constitutionele geschiedenis van
Zuid-Afrika, werkt deze partij nog steeds mee. Andere groepen zijn veel kleiner.
Kleine Afrikanergroepen zoeken hun heiI in het isolement, anderen emigreren.

Algemene conclusies
Voor de bescherming van de culturele, religieuze en taalbepaalde identiteit van
minderheden en inheemse volken is het van wezenlijk belang om een rechtvaardige en democratische Grondwet te hebben. Maar dat kader moet worden gevuld
met concreet beleid en concrete maatregelen. De sleutel tot verkleining van het
risico van fragmentatie moet worden gevonden in de erkenning van het verschijnsel dat de loyaliteiten van mensen niet geheel opgaan in 6dn identiteit of 66n
gemeenschap. De loyaliteiten van mensen moeten worden gezien als gelaagd en
als gedifferentieerd. Geen enkele groep, netwerk, gemeenschap oforganisatie kan
of hoort Ioofo van de loyaliteit van de leden te eisen. Als dat gebeurt is de kans op

fragmentatie juist groot.
De ware sterkte van Zuid-Afrika is de aanwezigheid en vitaliteit van een civiele
samenleving met een lange traditie, verspreid over alle sectoren van de bevolking:
werkgevers en werknemers, zelfhulpgroepen, kerken en andere religieuze instellingen, buurtcomitds. Waar het gaat om culturele, religieuze oftaalbepaalde minderheden ofinheemse volken kan nietworden ontkend dat zij geen echte politieke
macht hebben. De moderne Afrikaanse taalbeweging is verdeeld. Andere inheemse Afrikaanse taalgemeenschappen zijn net begonnen zich te organiseren. Maar
als er sprake is van ruimte voor de ontwikkeling van identiteiten moet die toch te
vinden zijn in de sfeer van de civiele samenleving. De behoefte aan voltooiing van
de betreffende constitutionele regelingen moet worden aangetoond in de daar
aanwezige vitaliteit en kracht.

Het dilemma tussen natiebouw en verscheidenheid
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De inhoud van cult:urele, religieuze en taalbepaalde identiteiten wordt gemaakt in
organisaties en gemeenschappen in de sfeer van de civiele samenleving. Zij zijn
constant in ontwikkeling in de interactie tussen hun individuele leden, hun bijzondere kenmerken en de bredere context van het geheel van de publieke gemeenschap. Iedere speler heeft zijn of haar vermogen om in contact te raken met
universele waarden. Er is een goede kans dat uit deze constante interactie een
gemeenschappelijk publiek ideaal opkomt, waarin verscheidenheid een bepalend
en bindend element is.
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ANNEX:
CONSTITUTIONAL PRINCIPLES
I:

II:

III:

IV:

V:

VI:

VII:

VIII:

IX:
X:

The Constitution of South Africa shall provide for the establishment of
one sovereign state, a common South African citizenship and a democratic system of government committed to achieving equality between
men and women and people ofall races.
Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil liberties, which shall be provided for and protected by
entrenched and justiciable provisions in the Constitution, which shall be
drafted after having given due consideration to inter alia the fundamental
rights contained in Chapter 3 ofthis Constitution.
The Constitution shall prohibit racial, gender and all other forms of discrimination and shall promote racial and gender equality and national
unity.
The Constitution shall be the supreme law ofthe land. It shall be binding
on all organs of state at alllevels ofgovernment.
The legal system shall ensure the equality of all before the law and an
equitable legal process. Equality before the law includes laws, programmes or activities that have as their object the amelioration of the
conditions of the disadvantaged, including those disadvantaged on the

grounds ofrace, colour or gender.
There shall be a separation of powers between the legislature, executive
and judiciary, with appropriate checks and balances to ensure accountability, responsiveness and openness.
The judiciary shall be appropriately qualified, independent and impartial
and shall have the power and jurisdiction to safeguard and enforce the
Constitution and all fundamental rights.
There shall be representative government embracing multiparty democracy, regular elections, universal adult suffrage, a common voters' roll,
and, in general, proportional representation.
Provision shall be made for freedom ofinformation so that there can be
open and accountable administration at all levels ofgovernment.
Formal legislative procedures shall be adhered to by legislative organs at

alllevels ofgovernment.
XI:

XII:

The diversity oflanguage and culture shall be acknowledged and protected, and conditions for their promotion shall be encouraged.
Collective rights of self-determination in forming, joining and maintaining organs of civil society, including linguistic, cultural and religious
associations, shall, on the basis of non-discrimination and free association, be recognised and protected.
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XIII:

XIV:

XV:
XVI:
XVII:

XVIII:

XIX:

XX:

Annex: constitutional principles

The institution, status and role of traditional leadership, according to
indigenous law, shall be recognised and protected in the Constitution.
Indigenous law, like common law, shall be recognised and applied by the
courts, subject to the fundamental rights contained in the Constitution
and to legislation dealing specifically therewith.
Provisions in a provincial constitution relating to the institution, role,
authority and status ofa traditional monarch shall be recognised and protected in the Constitution.
Provision shall be made for participation of minority political parties in
the legislative process in a manner consistent with democracy.
Amendments to the Constitution shall require special procedures involv-

ing special majorities.
Government shall be structured at national, provincial and local levels.
At each level of government there shall be democratic representation.
This principle shall not derogate from the provisions ofPrinciple XIII.
The powers and functions ofthe national government and provincial governments and the boundaries of the provinces shall be defined in the
Constitution.
The powers and functions of the provinces defined in the Constitution,
including the competence ofa provincial legislature to adopt a constitution for its province, shall not be substantially less than or substantially
inferior to those provided for in this Constitution.
The boundaries ofthe provinces shall be the same as those established in
terms ofthis Constitution.
Amendments to the Constitution which alter the powers, boundaries,
functions or institutions ofprovinces shall in addition to any other procedures specified in the Constitution for constitutional amendments,
require the approval of a special majority of the legislatures of the
provinces, alternatively, if there is such a chamber, a two thirds majority
ofa chamber of Parliament composed ofprovincial representatives, and
if the amendment concerns specific provinces only, the approval of the
legislatures ofsuch provinces will also be needed.
Provision shall be made for obtaining the views o f a provincial legislature
concerning all constitutional amendments regarding its powers, boundaries and functions.
The powers and functions at the national and provincial levels of government shall include exclusive and concurrent powers as well as the power
to perform functions for other levels ofgovernment on an agency or delegation basis.
Each level ofgovernment shall have appropriate and adequate legislative
and executive powers and functions that will enable each level to function
effectively. The allocation of powers between different levels of government shall be made on a basis which is conducive to financial viability at
each level of government and to effective public administration, and
which recognises the need for and promotes national unity and legitimate provincial autonomy and acknowledges cultural diversity.
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XXI:
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The following criteria shall be applied in the allocation of powers to the
national government and the provincial governments:
The level at which decisions can be taken most effectively in respect ofthe
quality and rendering of services, shall be the level responsible and
accountable for the quality and the rendering of the services, and such
level shall accordingly be empowered by the Constitution to do so.
Where it is necessary for the maintenance ofessential national standards,
for the establishment of minimum standards required for the rendering
of services, the maintenance of economic unity, the maintenance of
national security or the prevention of unreasonable action taken by one
province which is prejudicial to the interests of another province or the
country as a whole, the Constitution shall empower the national government to intervene through legislation or such other steps as may be
defined in the Constitution.
Where there is necessity for South Africa to speak with one voice, or to act
as a single entity - in particular in relation to other states powers should
be allocated to the national government.
Where uniformity across the nation is required for a particular function,
the legislative power over that function should be allocated predominantly, if not wholly, to the national government.
The determination of national economic policies, and the power to promote interprovincial commerce and to protect the common market in
respect of the mobility of goods, services, capital and labour, should be
allocated to the national government.
Provincial governments shall have powers, either exclusively or concurrently with the national government, inter alia
A. for the purposes ofprovincial planning and development and the ren-

dering ofservices; and

B. in respect of aspects of government dealing with specific socioeconomic and cultural needs and the general well-being ofthe inhabitants ofthe province.

XXII:

XXIII:

Where mutual cooperation is essential or desirable or where it is required
to guarantee equality of opportunity or access to a government service,
the powers should be allocated concurrently to the national government
and the provincial governments.
The Constitution shall specify how powers which are not specifically allo
cated in the Constitution to the national government or to a provincial
government, shall be dealt with as necessary ancillary powers pertaining
to the powers and functions allocated either to the national government
or provincial governments.
The national government shall not exercise its powers (exclusive or concurrent) so as to encroach upon the geographical, functional or institu-

tional integrity ofthe provinces.
In the event of a dispute concerning the legislative powers allocated by
the Constitution concurrently to the national government and provincial
governments which cannot be resolved by a court on a construction ofthe
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XXIV:

XXV:

XXVI:

XXVII:

Constitution, precedence shall be given to the legislative powers of the
national government.
A framework for local government powers, functions and structures shall
be set out in the Constitution. The comprehensive powers, functions and
other features of local government shall be set out in parliamentary
statutes or in provincial legislation or in both.
The national government and provincial governments shall have fiscal
powers and functions which will be defined in the Constitution. The
framework for local government referred to in Principle XXIV shall make
provision for appropriate fiscal powers and functions for different categories of local government.
Each level ofgovernment shall have a constitutional right to an equitable
share of revenue collected nationally so as to ensure that provinces and
local governments are able to provide basic services and execute the functions allocated to them.
A Financial and Fiscal Commission, in which each province shall be represented, shall recommend equitable fiscal and financial allocations to
the provincial and local governments from revenue collected nationally,
after taking into account the national interest, economic disparities
between the provinces as well as the population and developmental
needs, administrative responsibilities and other legitimate interests of
each

ofthe provinces.

XXVIII: Notwithstanding the provisions of Principle XII, the right of employers
and employees to join and form employer organisations and trade unions
and to engage in collective bargaining shall be recognised and protected.
Provision shall be made that every person shall have the right to fair labour
XXIX:

XXX:

XXXI:

practices.
The independence and impartiality of a Public Service Commission, a
Reserve Bank, an Auditor General and a Public Protector shall be provided for and safeguarded by the Constitution in the interests ofthe maintenance of effective public finance and administration and a high standard
ofprofessional ethics in the public service.
There shall be an efficient, non-partisan, career orientated public service
broadly representative ofthe South African community, functioning on a
basis of fairness and which shall serve all members of the public in an
unbiased and impartial manner, and shall, in the exercise of its powers
and in compliance with its duties, loyally execute the lawful policies ofthe
government ofthe day in the performance ofits administrative functions.
The structures and functioning ofthe public service, as well as the terms
and conditions ofservice ofits members, shall be regulated by law.
Every member ofthe public service shall be entitled to a fair pension.
Every member of the security forces (police, military and intelligence),
and the security forces as a whole, shall be required to perform their functions and exercise their powers in the national interest and shall be prohibited from furthering or prejudicing party political interest.
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The Constitution shall provide that until 30 April Iggg the national executive shall be composed and shall function substantially in the manner

provided for in Chapter 6 ofthis Constitution.
XXXIII: The Constitution shall provide that, unless Parliament is dissolved on
account ofits passing a vote ofno confidence in the Cabinet, no national
election shall be held before 30 April I999.
XXXIV: This Schedule and the recognition therein of the right of the South
African people as a whole to selfdetermination, shall not be construed as
precluding, within the framework ofthe said right, constitutional provision for a notion of the right to self determination by any community
sharing a common cultural and language heritage, whether in a territorial entity within the Republic or in any other recognised way.
The Constitution may give expression to any particular form of selfdetermination provided there is substantial proven support within the community concerned for such a form ofself-determination.
If a territorial entity referred to in paragraph I is established in terms o f
this Constitution before the new constitutional text is adopted, the new
Constitution shall entrench the continuation of such territorial entity,
including its structures, powers and functions.
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