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Anna Wergens
Parallel to the dynamic evolvement of human rights law, the last decades have seen
the development and adoption of numerous victims’ rights instruments. Against
the backdrop of rights proliferation and the victims’ rights movement, this thesis
discusses whether the rhetoric which increasingly connects victims of non-state
crime with human rights is defensible.
Departing from the perception of victims’ rights and human rights as separate fields,
two dimensions of this discourse is addressed; the impact of human rights on victims
and the claim that victims’ rights are human rights. In analyzing these questions, the
development of human rights law, the fundamental human rights principles and the
rights-concept have served as reference points for the discussion.
The thesis describes the development which has made it possible to talk about
victims as a matter of human rights and which has made human rights law gradually
more responsive to the situation of victims. By exploring case law from the European
Court of Human Rights, the thesis aims to clarify what the universal rights of the
European Convention on Human Rights mean to victims of non-state crime.
When victims are situated in the conceptual framework of human rights, it becomes
clear how the major objectives of victims’ rights; to prevent repeat victimization and
secondary victimization concur with fundamental principles in the field of human
rights. It is also demonstrated that victims’ rights represent different means for
victims to access their universal rights and in this way, the access to justice paradigm
emerges as the major prerequisite for integrating victims in human rights law.
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Anna Wergens

With respect to the diversification that nonetheless persists between various groups
of victims in this field, and the identification of some victims as victims of human
rights violations, it is concluded that the appreciation of victims in the sphere of
human rights has been influenced by the tension between the universality of human
rights and the particular experience of certain groups.
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Abstract

Policy-making in recent years has been marked by a growing number of
statements about victims and human rights. It raises a number of questions,
in particular about how the human rights may bolster the protection of
victims and whether the human rights can impact on how victims are treated
by the criminal justice system.
Against the backdrop of the growing rights-proliferation and the discourse of
victims’ rights as a matter of human rights, this thesis discusses the situation
of victims of non-state crime from a human rights perspective. While the
discourse on human rights and victims of state-sponsored is abundant, the
focus of this thesis is on crime committed in horizontal relations.
The general theme has been approached by means of two questions which
represent different angles; the first about the legal significance of human
rights for victims of non-state crime and the other about whether the rights
of crime victims can be considered as human rights. These research questions
have provided the basis for an analysis in which the victim has been situated
in the conceptual framework of human rights.
With regard to the impact of human rights on victims, the thesis highlights
some tendencies which have established a stronger normative protection of
victims. From a historical perspective, protection of victims can be traced
to the social contract and to transformations in society which has implied
a stronger stress on the protective role of the state and of human rights
protection of vulnerable groups.
The study describes the development which has made it possible to talk
about victims as a matter of human rights. Decisive to this process has been
the shift from a state-centric narrow direction of human rights law to an
inclusive approach which recognizes violations of human rights in horizontal
relations and which has contributed to hold states indirectly responsibility
for their response to non-state crime.
The European Court of Human Rights has in its assessment of alleged
violations adapted the text of the Convention to the specific situation of
crime victims and in this process, a standard for the protection of victims
of non-state crime has emerged. It is argued that the due diligence principle
is critical in order to make known and validate the duties which states have
towards victims. At the core of this principle is the duty to investigate,
prosecute and punish but the due diligence standard has evolved to cover
also support and protection of victims.
It has been concluded that the objective to protect victims from crime and to
remedy violations of their rights are key to victim protection. These elements
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which represent the preventive and remedial dimension of human rights law
capture the objectives to protect the potential victim as well as the actual victim.
The strong penchant on vulnerability in human rights law which has made
a growing number of vulnerable groups recognised as victims of human
rights violations has also supported the claim that victims’ rights are human
rights. But although the tendency to stress the needs of the most vulnerable
has furthered a strengthening of victim-oriented norms, the heterogeneity
of victims has simultaneously prevented a wholesale inclusion of victims in
human rights law. Along these lines, the rights proliferation has had a both
disrupting and assimilating effect on victims.
In view of this conclusion, the access to justice paradigm transpires as critical for
integrating victims in the field of human rights. Claims about access to justice
and accessibility which aim to abolish the structural barriers that impede victims
from getting access to justice are inclusive and encompass all victims. Along these
lines, the access to justice paradigm is able to justify human rights protection of
victims and to sustain the claim that victims’ rights are human rights.
A starting-point for the analysis in this study has been the perception
of victims’ rights and human rights as two separate areas, but a main
proposition is that the two fields are increasingly integrated. In accordance
with the thesis about correspondence, victims’ rights can be considered as
not only reformulating and refining the overarching principles that victims
should be protected from crime and provided with remedies when their
rights are violated, but also innovating human rights law by setting out new
kinds of rights which are not reducible to the universal rights.
The analysis of whether victims’ rights qualify as human rights is made from
the perspective of what it means to have a right, which makes the rightsconcept is critical. With a view to the discourse about new and old rights,
victims’ rights are considered in the framework for justifying new rights and
against the guidelines on standard-setting in the field of human rights. On this
basis, it is concluded that victims’ rights comply with most of the benchmarks
for human rights but that ultimately the perception of whether victims’ rights
should be regarded as human rights is decisive of the view of human rights.
Drawing on the rights-based approach as a theoretical point of departure in
the study, it is held that future victim policies can benefit from this approach
which places the human rights of victims in centre and which may be realized
by encouraging more knowledge about the obligations which states have
towards victims of crime.
Based on the construction of the rights-concept, the dynamic nature of
human rights law and the growing interaction between victimology and
international law, this study argues that there is a potential that the impact of
human rights on victims of non-state crime will increase in the future.
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CHAPTER I
A STUDY ON VICTIMS AND THEIR RIGHTS

1.1 Background
For a long time, a victim of crime was invisible in the criminal justice system.
Now victims have become human beings with rights of their own.1
Several strands of development after the Second World War have contributed
to bring about a change in the victim’s situation. The victim obtained a new
standing as an actor in the criminal procedure.2 Awareness grew that special
measures were required in order for the victim to be equal in the eyes of
the law and secondary victimization emerged as a new concept in criminal
policies.
The Basic Principles of Justice for Victims of Crime and Abuse of Power,
(the Victim Declaration), adopted in 1985, was the landmark document
which engendered a new set of standards in international law. It made the
victim discussed in terms of rights and victims’ rights legislation emerged
in national law and at international level: in human rights law, humanitarian
law and in international criminal law. Gradually, victims’ rights instruments
materialised to a specific area and assumed a growing role in victimological
research.3 This development initiated a new way of viewing victims and a
new phase in the criminal justice systems of many countries.
Alongside the “discovery” of the victim, international human rights law
has seen a phenomenal growth of standards and a burgeoning of theories
in the doctrinal area. The scope of human rights law has expanded and the
language of human rights has become the lingua franca of our times.4 The

1

2

3

4

Groenhuijsen, Marc (1996) Conflicts of Victims Interests and Offenders Rights in
the Criminal Justice System-a European Perspective, in Sumner (Ed.), International
victimology: Selected papers from the 8th International Symposium Canberra: Australian
Institute of Criminology, p. 163.
A Council of Europe Recommendation from 1996 calls on states to develop a coherent
and rational crime policy directed towards assistance of victims; Recommendation
No. R (96) 8 on crime policy in Europe in a time of change.
United Nations Office of Drugs and Crime (2006) Compendium of United Nations
Standards and Norms in Crime Prevention and Criminal Justice, Council of Europe
(2006) Victims support and assistance, Council of Europe publishing, Groenhuijsen,
Marc and Letschert, Rianne (2012) Compilation of International victim rights
instruments, third rev. ed, Wolf legal publishers, Fundamental Rights Agency (2013)
Annual report, Fundamental challenges and achievements chapter 9, pp. 257-274,
http://ec.europa.eu/justice/criminal/victims/rights/index_en.htm
Banach Gutierrez, Joanna Beata, Harding, Christopher (2012) Fundamental Rights
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rise of crime and the fear of crime were associated with a growing impact of
human rights in the field of criminal justice. The normative development and
the tendency to increasingly focus on vulnerable groups went along with the
proliferation of rights.
International norms require implementation at national level. Although
most victims’ rights standards lack a monitoring mechanism, the victims’
rights movement and victimological research has delved into the matter
of how states have put their obligations into practice. A number of studies
revealed the same results, namely, that a lack of respect for the victims’ rights
standards is a common shortcoming in many states.
Although talk of victims’ rights has become more rampant, the means
to enforce these rights has not been a matter of great concern nor of
political will. Comparisons between the rights of victims and the rights of
suspects demonstrate that the greatest divergence exists with respect to the
justiciability.5 When victims’ rights are violated, they are seldom subject
to judicial review and in many instances, they are not enforceable by other
means. Against this backdrop, victims are deprived of remedies they are
entitled to by international standards and the term victims’ rights become
obscure.6
Notwithstanding that the belief “the more rights, the better” has been
questioned, the setting of standards has boosted in recent years and a range
of instruments for different groups of victims has been adopted.7

5

6

7

in European Criminal justice An axiological perspective, European Journal of Crime
Criminal law, pp. 239-264.
Para 5, Council of the European Union (2011) Resolution of the Council on a
roadmap for strengthening the rights and protection of victims, in particular in
criminal proceedings, 3096th JUSTICE and HOME AFFAIRS, Council meeting
Luxembourg, 9 and 10 June 2011, para 16, United Nations (2000) Tenth United
Nations Congress on the Prevention of Crime and the treatment of Offenders,
Offenders and victims accountability and fairness, A/7/CONF.187.8, Vienna, 10-14
April.
Jackson, D. John (2003) Justice for all: Victims at the heart of criminal justice, Journal
of law and Society, volume 30 number 2, p.319, Doak, J. (2003) The victim and the
criminal process: an analysis of recent trends in regional and international tribunal
Legal Studies 23(1): 1-32, Wolhuter, Lorraine., Olley, Neil. & Denham, David (2009)
Victimology: victimisation and victims’ rights. London: Routledge-Cavendish, pp. 165169, Hall, Matthew. (2010). Victims and policy making: a comparative perspective.
Cullompton: Willan, pp. 137-164.
Groenhuijsen, Marc (1999) Victim’s rights in the criminal justice system: A call
for more comprehensive implementation theory, in International Symposium on
Victimology (1999), JJ.M. van Dijk, R.G.H. van Kaam, & J.M. Wemmers (Eds.),
Caring for crime victims: selected proceedings of the Ninth International Symposium on
Victimology, Amsterdam, August 25-29, 1997. Monsey, N.Y.: Criminal Justice Press, pp.
107-108, Fattah, Ezzat (2000) Victimology, past, present and future in Criminologie
volume 33 No 1 (2000) p. 39.
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Alongside these developments, the discourse on victims has included a
growing number of references to human rights. Although obvious in the
context of state-sponsored violations and international criminal law, these
references are also increasingly made with regard to victims of non-state
crime. The tendency to present the issue of crime victims as “a matter of
human rights” has established a new and growing discourse.
In retrospect, the development above represents different degrees of priority
to the victim issue or three waves of development.8 The first phase, which
prompted increased support of victims in the criminal justice system, was
followed by the establishment of legal instruments setting out rights for
victims, and in the third wave, victims’ rights were addressed in the language
of human rights. The picture described above demonstrates a parallel course
of two adjacent and individual-oriented areas, marked by mutual influence.
1.1.1 The problem
The victim’s situation is marked by two experiences: the crime and its effects,
and the response of the criminal justice system to the crime. Both dimensions
have been addressed in international law. A new field of international law
has emerged which covers the specific rights of crime victims and alongside
this development, human rights have been brought into the vernacular about
victims.
Although criminal victimization may lead to violations of fundamental
human rights, most human rights treaties do not include provisions dealing
with the specific situation of victims. This raises the question of how the
substantive and universal right to life, the right to physical security and the
right to equality before the law and the right to a fair trial affect the victim.
This is the general background on which this study is based.
The claim that the situation of crime victims is a matter of human rights
seems initially to be an approach that takes victims seriously. But the
consequences of these claims are seldom amplified. The fact that many
victims are subjected to repeat victimization and that there is a gap between
international commitments and reality makes it vital to address the issue
of whether human rights can contribute to ease the plight of victims and
if so, how. The poor implementation of the present victims’ standards, the
uncertainty that exists about how the rights of victims can be implemented
in combination with the fact that most states have endorsed human rights

8

The metaphor of waves has been used about the victim policies in the USA, Beloof
Douglas (2005) The third wave of crime victims’ rights, Brigham Young University
Law Review 255 (2005), pp.255-370, Beloof, Douglas E., Cassell, Paul G. & Twist,
Steven J. (2010). Victims in criminal procedure. 3rd ed. Durham, N.C.: Carolina
Academic Press.
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obligations, all indicate the need for a fuller examination of the situation of
crime victims in the context of human rights.
The problems associated with victims and human rights can be illustrated
by two examples of interpersonal victimization: the archetypical domestic
violence victim, regularly raped and beaten in her home, who could be
contrasted to the white heterosexual man who is robbed and severely beaten
up on the street. What these two victims have in common is the nature of the
crimes which violate their physical integrity and are committed in situations
which makes them difficult to investigate. These examples incite some
questions about the role of human rights in these specific contexts. Is the
state responsible for preventing criminal acts? Can victims invoke human
rights obligations with respect to how their cases are handled in the legal
procedure? Can victims successfully argue that it is their human right to be
respectfully treated and remedied as a result of the crimes they have been
subjected to?
1.2 The aim of the study 9
The comprehensive aim of this thesis is to investigate the relationship
between human rights and the rights of victims.
This aim starts out from the growing number of claims that non-state
victimization is a matter of human rights and the objective of this study is
to ask whether these claims are defendable. Based on the contention that
human rights law is supposed to protect all individuals, this study explores
its potential with regard to victims of non-state crime. It can be described as
an investigation into what it means to have human rights, using the specific
perspective of crime victims.
1.2.1 The research questions
The general aim described above is addressed by means of the following two
questions:
What is the legal significance of human rights for victims of non-state
crime?
Can the rights of crime victims be considered to be a human right?
These questions start out from different assumptions. While the first
question, which is about the influence of human rights on victims of crime,
9

This paragraph is built around the contention that the aim of the study is intended to
outline its broad intentions while the objectives express the more concrete intentions
articulated in the research questions and the various dimensions by which these
questions are addressed.
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is based on a victimological perspective, the second question, which is
concerned with the position of victims’ rights in the framework of human
rights law, is based on a human rights perspective.10
More specifically, while the first question focuses on the impact of universal
human rights on a specific group of individuals, the second question addresses
the reverse aspect, namely, the influence and the position of victims’ rights
in the existing human rights framework. In this way, this question represents
the other side of the general theme.
The first research question is further elaborated in a sub-question which is
directed at the resonance of human rights on victims in a specific country.
1.2.1.1 What is the legal significance of human rights for victims of non-state crime?
The objective of the main research question in this study is to identify how
crime victims may benefit from universal human rights.11
A more specific purpose is to identify situations in which international
responsibility may be invoked and the content of the correlating duties
according to international human rights treaties. To put this in another
way, this objective could be expressed as an examination of human rights
protection of crime victims which embraces an overall view of the legal
developments that furthered the inclusion of victims and human rights
protection as it appears in legislation, case law and in policy-making.
More specifically, it seeks to determine the implications of the obligations
“to respect, to protect and to fulfil” in the specific context of non-state
victimization. The articulation of this question epitomizes the main function
of the international human rights lawyer, which is to determine what states
are required to do in a specific context in accordance with their human rights
commitments.12

10

11

12

The situation of victims and the rights of victims have several dimensions which are
of interest to human rights lawyers; Pitea, Cesare (2005) Rape as a human rights
violation and a criminal offence : The European Courts judgment in M.C. v. Bulgaria
2005 3, Journal of International Criminal justice, p. 447.
The effects of human rights law in particular contexts has been addressed by
several writers; Heinze, Eric (1995). Sexual orientation: a human right : an essay on
international human rights law. Dordrecht: Nijhoff, Kamminga, Menno T. & Scheinin,
Martin (ed.)(2009). The impact of human rights law on general international law.
Oxford: Oxford University Press, Mazzeschi, Ricardo Pisillo (2011) The relationship
between human rights and the rights of aliens and immigrants, in Fastenrath, Ulrich
& Simma, Bruno (2011). From Bilateralism to Community Interest [Elektronisk resurs]
McQuigg,, Ronagh J. A. (2013). International human rights law and domestic violence:
the effectiveness of international human rights law. London: Taylor & Francis Ltd.
Gallagher, Anne (2008a) Using international human rights law to better protect
victims of human trafficking: the prohibition of slavery servitude forced labour and
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One particular aspect of this question is to explore the variables that
determine if and how human rights protection has been conferred on
specific groups of victims.
Another aspect is to examine how international institutions have addressed
the particular situations that arise as a consequence of criminal victimization.
This aspect proceeds from the presumption that case law is a crucial element
in international law-making with the potential to affect national legislation
and public attitudes.13
In this respect, specific emphasis will be placed on the case law of the
European Court of Human Rights (ECtHR).The individual complaints
mechanisms have made the Court one of the most successful human rights
bodies with a case law that exerts considerable impact beyond the parties
involved and with repercussions on victims of non-state crime too.14
This research question is approached from two angles. The objectives
outlined above concern the present implications of human rights law on
victims and the descriptive nature of human rights (a lege lata perspective).
The other perspective addresses the prescriptive nature of human rights or
how a human rights perspective can be of significance for the victim (a lege
ferenda perspective). It is directed at the consequences of adopting a rightsbased approach towards crime victims or more specifically, whether victims
of non-state crime can benefit from a perspective which stresses their human
rights.
1.2.1.2 Can the rights of crime victims be considered to be a human right?
As described above, the legal implications of human rights for crime
victims are one aspect of the general theme of this study. But with respect
to the dynamic and expanding character of human rights, it is logical that
the first question is matched by an examination of whether victims’ rights

13

14

debt bondage, in Sadat, Leila Nadya & Scharf, Michael P. (red.) (2008). The theory
and practice of international criminal law: essays in honor of M. Cherif Bassiouni. Leiden:
Martinus Nijhoff p.397.
Boyle, Alan E. & Chinkin, Christine (2007).The making of international law. Oxford:
Oxford University Press, pp. 266-269.
Helfer, Laurens and Slaughter, Anne-Marie (1997) Towards a theory of supranational
adjucation, Yale Law Journal, p.276, Helfer Laurence (2008) Redesigning the
European Court of Human Rights: Embeddedness as a Deep Structural Principle
of the European Human Rights Regime (February 2008), European Journal of
International Law, Vol. 19, Issue 1, pp. 125-159, Trindade, Antônio Augusto Cançado
(2011).The access of individuals to international justice [Elektronisk resurs]. Oxford:
Oxford University Press, Brems, Eva and Lavryesen, Laurens (2013) Procedural
justice in Human Rights Adjudication: The European Court of Human Rights,
HRQ,Volume 35, Number 1, p. 177.

16

Human rights for victims of non-state crime: Taking victims seriously?

have become a human right in their own right. The articulation of a topic as
a human rights issue is often the start of a process towards claims for new
human rights standards. In this respect, the question posed in the heading
reflects a trend that appears alongside many social problems and a tendency
which has characterized international law in recent years and which means
that the needs of specific groups or categories are increasingly recognized as
being worthy of specific human rights protection. Another way to depict the
situation is that once a certain problem becomes recognized, the question
arises whether the remedies that exist for that particular problem should be
recognized as a new and distinct human right.15
This swapping of perspective captures the distinction between two separate
areas: victims’ rights and the human rights of victims. The question
addressed in the heading is accordingly approached from the perspective of
the human rights researcher interested in examining a new set of rights and
the transformation which new rights claims may bring to the field of human
rights.16
To address a social problem or, as in this study, the situation of victims in
terms of human rights is not obvious. Claims for legal protection could
alternatively be described as political goals, social privileges, affirmative
action or as international criminal justice norms.17 The elements which have
brought about an elaboration on this matter are the legal development in
which state obligations are expanding, the victim movement’s reliance on
the language of rights, and the discourse about the human rights of victims.18
The question about the status of victims’ rights in human rights law is
connected to the issue of why some groups of individuals are considered
worthy of special protection in the field of human rights and why they
should be afforded distinct rights. This matter is an offshoot of the pervasive
question about the list of human rights which ultimately is concerned with
how far the scope of human rights extends.19 The issue addressed under this
15
16

17

18

19

Nickel, James W. (2007) Making sense of human rights. 2. ed. Oxford: Blackwell, p.3.
This structure is inspired by Frederic Mégret’s analysis of the Disabilities Convention,
Megrét (2008b) The Disabilities Convention: Human rights of Persons with
Disabilities or Disability Rights? HRQ, volume 30, Number 2, May, p. 494-516.
Nickel (2007). op.cit. pp. 24-26, Casals discusses this matter from the perspective of
minorities, Torbisco Casals, Neus (red.) (2006). Group rights as human rights: a liberal
approach to multiculturalism. Dordrecht: Springer, p. 78. Fagan, Andrew (2009).
Human rights: confronting myths and misunderstandings. Cheltenham: Edward Elgar,
p.14.
Megrét, Frederic (2010) Justifying compensation by the International Criminal
Court’s Victim Trust Fund: Lessons from domestic compensation schemes, Brooklyn
Journal of International Law, pp. 25-27.
Chapter 3, section 3.3.3.2. The list question is an expression used by Jack Donelly and
James Nickel; Donnelly, Jack (1985). The concept of human rights. London: Croom
Helm, Nickel (2007). op.cit. pp. 92-102, Talbott (2005) pp. 3-4, Francioni, Francesco
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heading has been submitted with respect to other groups in society that have
promoted new human rights, such as the disabled and the LBGT community.
Originally human rights covered a very restricted number of rights based
on the Bill of Rights but alongside the development of human rights, new
rights-claimants and new rights-bearers have appeared. This places this
study in a category of research that aims to survey the specific concerns of
certain groups in the framework of human rights law.
The pertinent question is approached in two steps. In the first phase, a search
is made for common features between the two areas: human rights and
victims’ rights. The next step is to examine whether victims’ rights do more
than merely refine existing human rights and if this development has led to
the creation of new rights.
This means that the question is approached from a legal perspective but that
it also draws on analytical jurisprudence concerned with what it means to
have a right.20 Given that human rights have developed in an unsystematic
way, the starting point is that it is not possible to instinctively infer which
rights should be categorised as human rights.21 Moreover, the abundance of
theories in the field of human rights calls for constraints also in this respect.
The theory purported by Professor James Nickel in his book “Making sense
of human rights” has been chosen as a point of reference for the analysis
throughout this study. Nickel perceives of human rights as a political project
and by setting out justifications and criteria of human rights Nickel depicts
the development from abstract values to specific measures that are required
to protect and promote them.22
Now, at this point, it might be observed that there are highly diverging views
on the question addressed under this heading. While to some scholars,
it is obvious that victims’ rights are human rights, to others, such a claim
is subject to fundamental theoretical and moral obstacles.23 This finding

20

21

22
23

(ed.)(2007).Access to justice as a human right. Oxford: Oxford University Press, pp.19.
Wacks, Raymond (2005) Understanding jurisprudence An introduction to legal
theory, Oxford University Press, p. 268, Evans,Tony (2005) Human Rights law as
power /knowledge, HRQ, vol 27 No 3 Aug 2005, pp. 1046-1068, Simmonds, Nigel E.
(2013). Central issues in jurisprudence: justice, law and rights. Fourth edition. London:
Sweet & Maxwell, p 277.
Gómez Isa, Felipe (2009) International protection of Human Rights, in Gómez
Isa, Felipe & De Feyter, Koen (ed.) (2009). International human rights law in a global
context. Bilbao: University of Deusto, p. 36, Dembour, Marie-Bénédicte (2010) What
are human rights? Four schools of thought, HRQ volume 32, Number 1, February
2010, pp.1-20, Wellman, Carl (2011). The moral dimensions of human rights. New
York: Oxford University Press, p. 87.
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Bassiouni (2006), op.cit. O’Connell, Michael (2009) Victims’ rights are too often
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anticipates the conclusion that the response to this question depends on the
perspective and the view taken of human rights.
1.2.1.3 What is the resonance of human rights on crime victims at national level?
The next question is to be seen as an elaboration or a sub-question of the first
question although with the modification that it examines the significance of
human rights on victims of non-state crime in a specific country.
Sweden was a natural choice for this particular investigation with respect
to the author’s previous acquaintance with the circumstances in this county.
The fact that victims’ rights have not previously been the object of a separate
study in Sweden supported the choice.
Sweden is a country that introduced victim-oriented reforms early on and it
has used vast resources on improving the situation of victims. It is commonly
depicted as being in the forefront in the field of victim-centred legislation
and it is a country with a high level of victim satisfaction and with a high
compliance of human rights.24
When contextualised in the Swedish context, the question is divided into
two aspects. To begin with, it aspires to examine whether the tendency to
see victims’ rights as a matter of human rights has been reflected in Swedish
victim policies. In this regard, an examination is made of how the human
rights of victims have been considered in legal and policy contexts and
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whether the crime victim has assumed a place in the implementation of
human rights in Sweden.
The other more specific aspect of the general question is focused on children
that are subjected to violent and sexual crime. Children were chosen for this
investigation because they are acknowledged as being particularly vulnerable
victims in the framework of human rights law as well as in victims’ rights
standards. By virtue of this position, and because of the political attention
given to children which is reflected in legislation and policy-making, they are
of particular interest in a study on human rights protection of crime victims.
The objective is to examine how the core notions in this study - protection
and remedies - feature in the Swedish context with respect to a group that
is clearly subjected to human rights violations. The analysis is based on
the twofold perspective introduced in this chapter which focuses on the
perspective of the potential victim (protection from crime) as well as the
actual victim (protection from secondary victimization). Attention is also
paid to some aspects which are of particular interest from a human rights
perspective: the human rights obligations to conduct a fair and thorough
investigation and the length of the proceedings.
1.2.2 Why is this an important issue?
A question which most doctoral students have to face sooner or later is why
they are devoting three or four years of their life to delve into a particular
topic. In other words, why bother? In this particular context, it is tempting
to refer to the writer of a book concerned with the impact of human rights
on the accused, who claimed that the importance of human rights is a matter
which needs no explanation.25
The overall purpose of this study is to investigate if and why human rights are
important for victims. From this perspective, the aim of the study answers
the “why bother question” and makes further justifications redundant.
Nevertheless, the question about the relevance of the research questions to
victims cannot be ignored. In this section, the most important reasons for
devoting a dissertation to the relationship between human rights and victims
are listed. The underlying presumption is that the reasons which may support
the choice of this topic are legal as well as non-legal and in this respect, they
reflect the duality of human rights and their status as moral claims.
In this study, the “why bother question” is undoubtedly related to the much
larger question about the importance of human rights in the world today.
However, in this regard, it should not be forgotten that the objective of this
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thesis is not to defend the authority of human rights; it is to examine whether
victims of non-state crime can benefit from the perspective of human rights
law and theory.
The most obvious reason for the theme of this thesis is, as mentioned in the
introduction, the discourse in which claims are made which connect victims
and their situation with human rights. Some claims go even further and allege
that victims’ rights are human rights. From a victimological perspective that
ultimately has the purpose of reducing the suffering of victims, it follows
that these claims should be taken seriously. From the perspective of the
human rights lawyer, they also evoke interest because of the presumption
that human rights are strong claims to make.
The issue about the impact of human rights on victims of non-state crime
is based on the fact that human rights are set out to influence the behaviour
of states. In international law, human rights are claimed to have a status that
is superior to other fields.26 This superiority of human rights law takes on
many aspects. One of them is the universal character and their function
as minimum standards which make them applicable to all human beings.
Another aspect is that human rights prevail over national law. In national
legislation, human rights treaties are superior to internal law and usually set
out in instruments which take precedence over legislation affording victims
with rights. The status is validated in the state responsibility doctrine which
has justified international supervision of states.27
The claim that some international human rights obligations have an erga
omnes character also supports an assessment of victims from the human
rights perspective.28 To this superior status is attached the vocabulary
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of human rights and the system of human rights institutions which have
become part of global discourse.
In recent years, the influence of human rights has increased in many areas
and one reason for this is the individual complaints mechanism established
in the framework of the European Court of Human Rights and the InterAmerican Court of Human Rights.29 It has brought about a transformation
which has given the European Convention on Human Rights an important
factor in practice.30
The evolution of human rights law serves as another reason to examine the
position of victims in this specific framework. Modern human rights law
has demonstrated an ability to adapt to changing circumstances and to new
threats to human dignity. This dynamic feature of modern human rights law
speaks in favor of addressing the situation of victims in the context of human
rights.31
Once these fundamental premises have been accepted, one has to
acknowledge the problems and their role as justifications for the topic of
this study. Despite an upsurge of victims’ rights instruments, the status of
victims’ rights is subject to challenges in the field of human rights.32
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It is hard to deny that human rights are contested and criticized.33 This
is inevitable since anything with any interesting value easily becomes
controversial and since the problems that human rights attempt to address
are of such magnitude.34 One dominant argument against too much reliance
on human rights has been that the human rights project is a failure.35
Two points can be made with regard to this aspect. One is that the matter
of whether human rights are a success or a failure is subject to diversified
opinions. The other is that irrespective of failure in certain areas, human
rights represent values that a large proportion of the world can subscribe
to.36
This study, like other studies conducted by human rights researchers, starts
out from the presumption that human rights represent something good.
Although it is essential to separate human rights research from human rights
activism, it cannot be ignored that human rights have been established with
the objective to ensure individuals have a dignified life. The values on which
they are based raise expectations which make people all over the world trust
in human rights as a solution to many problems. Although human rights are
and will remain a debated issue, to many people these values have engendered
a view of human rights as priority claims. In this respect, it can be concluded
that as far as the objective to attain better conditions for those suffering
from injustice is concerned, although human rights law is flawed in certain
respects, it does at least constitute a brick in the wall.37
The common argument about the divergence between law in theory and
law in practice reflects confusion about what human rights represent and
their practice and implementation.38 While these claims may stimulate
an intensified commitment to human rights and, possibly, new ways of
implementing human rights, it is not a question of whether or not we should
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have human rights. The point is that just because it does not work, that does
not mean it stops being a right! If the contested nature of human rights
should deter researchers from examining their role in the world, it would
lead to a dearth of science.
The arguments given above are first and foremost related to the question
about the legal significance of human rights for victims. The raison d’être
of the research question directed at whether victims’ rights have become a
human right may at face value seem harder to understand since it represents
an aspect of the general theme which is more academic and which is related
to the content of human rights. This contention disregards the importance of
a theoretical basis for victims’ rights.39 One main reason for considering this
matter is the stipulation in major human rights treaties that everyone whose
rights are violated shall have an effective remedy which entails a promise and
an incentive for legal protection.
It is evident that the main rationale of this question is connected to the
legitimacy which human rights involve. It is more convincing to claim that
someone has a human right to a specific good than merely to claim that his
or her situation can be characterized as a human rights issue.40 Again, the
interface between the two questions is underlined. Once human rights are
addressed in a certain area or with respect to a certain group, it is easy to
argue that there is a need for distinct rights in this field or for this group.
When boiled down to its essence, the value of human rights in a specific
setting is very much a discussion about idealism versus realism.41 The
perspective in this study is that these approaches have to be reconciled in
order to improve the predicament of suppressed and vulnerable groups
in society. It requires a pragmatic stance in which the abstract theories of
human rights are combined with empirical knowledge about the concrete
circumstances of the individuals who are the objects of interest. In the context
of this specific study, it entails that the rights-based approach is merged with
a victimological perspective and with victimological knowledge.
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1.3 The starting-points
1.3.1 The proliferation of rights
Our modern era has been depicted as the age of rights. As the language of
rights permeates international and national policy areas, claims for new
rights are made.42 This tendency, in which a growing number of topics are
recognized as human rights issues, is known as the proliferation of rights.43
The proliferation of rights has raised concerns among scholars and activists
and generated a debate with many negative connotations. In 1984, Philip
Alston aired his disapproval about the tendency to adopt new human rights
treaties on a diversified range of topics. In a seminal article about the need for
quality control of human rights, a number of criteria for new human rights
were proposed. While admitting the difficulties in agreeing on substantive
criteria, the main contention was that stringent procedural criteria for
adopting human rights treaties within the United Nations were required.44
The debate on proliferation has been influenced by the claim that human
rights law is undergoing a rights-inflation.45 One main issue has been to
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ask how much further the list of human rights can be extended and if the
proliferation of human rights will undermine the legitimacy of human
rights. The so-called “over-production” of rights is associated with the fear
that new rights can threaten the efficiency and quality of extant rights.46 Part
of the criticism against rights-proliferation is concerned with individualism
and increased inclination for litigation which allegedly might follow reliance
on rights-centered policies. Along these lines, human rights scholars and
victimologists alike have argued that the rights revolution has yielded
expectations that cannot be met.47
The discourse on proliferation of rights comprises the backdrop to the theme
of this thesis. It reflects the debate about universality versus particularity
which is central in human rights discourse and to the status of victims’
rights.48 The assumption that the list of human rights is not settled once and
for all is critical in order to understand the discussion about victims’ rights
in human rights law.
1.3.2. Victims’ rights and the human rights of victims
The starting point of this study is to treat victims’ rights and human rights
as two separate areas.49 This distinction has its basis in the materialisation
of victims’ rights standards as a new distinct area in international law but it
also reflects the ongoing conflict between universal rights and group-rights
which reverberates in human rights law. Differentiation also makes sense
in relation to the European Convention of Human Rights which assumes a
central place in this study but which does not include rights that are specific
to victims.
One key aspect of this distinction is that while human rights are universal,
i.e. they are concerned with the basic needs of individuals that are essential
in order to live a dignified life and which apply to all individuals everywhere
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in the world, victims’ rights are restricted to a specific group and are applied
in a specific and defined context.
Although it will be made clear that the distinction between victims’ rights
and human rights is not clear-cut, the perception of these areas as being
separate is a way to facilitate the analysis of their relation.
1.3.3 The victim from two perspectives
The analysis of this study is influenced by two perspectives which run
throughout the study. The first is based on protection of individuals from
crime and it goes back to the fact that human rights by definition are the
rights of all individuals. It could also be described as the perspective of the
potential victim, although with the reservation that it is not unconstrained to
all individuals in each and every situation, but restricted to individuals who
for different reasons are at immediate risk of crime.50 Given that until only
recently, human treaties did not include provisions on the particular situation of victims, the position of victims in human rights law has by and large
been confined to this dimension.
The other perspective is directed at protection of individuals in the aftermath
of crime and at victimization as a cause of negative consequences and possible
human rights violations. This perspective is typified by the non-existent or
negligent reception by representatives of the state which results in secondary
victimization and in the absence of remedies.
Following this outline, the rights of individuals can be infringed at two levels:
by the crime itself and by the behaviour of the agents of the criminal justice
system. Although somewhat simplified, the perception of the victim from
these perspectives is representative of the two areas that are pertinent to
crime victims; human rights and victims’ rights.
By analysing the research questions from the perspectives of the potential
and the actual victim, the preventive and remedial functions of human rights
law are emphasized.51
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1.4 The dimensions of the research questions
The manifold dimensions that can be applied to the questions above require
some boundaries. This section outlines the dimensions which have been of
major interest in this study. Some of them may have a stronger bearing on
one question than on others, but most of them can be subsumed under the
general theme and under both questions.
1.4.1 Horizontal relationships in human rights law and state responsibility
A crucial matter in any study on rights is against whom a relevant right is
claimed. The commonly used model which outlines that A has the right to
X towards B because of Y and by means of Z can be helpful to illustrate the
relationships that statements about human rights describe.52
In this study, the Y element represents crime committed by an individual
against another individual or a horizontal relationship. For a long time, the
point of departure in human rights law was that acts committed between
individuals could not be attributed to the state. In doctrine, this situation can
be illustrated with the example of a person molested by staff in a prison who
typifies the archetypal human rights victim whereas a person assaulted by a
drunkard on the street is not generally regarded as a victim of a human rights
violation.53
This example implicates the issue of how private wrongs can be theoretically
manageable in international law. In this study, it is not the legal relation
between the offender and the victim that is of major concern but whether
the state can be held accountable for non-state crime.54 It is accordingly the
rights which the victim (A) has against the state (B) that are at stake. This
matter which addresses the vertical relationship between the state and
individual victim wields an overall impact on the theme of the study because
without state responsibility, it is not possible to assume that human rights
can be applicable on victims, nor that victims’ rights should be considered
as a human right.
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1.4.2 Correspondence
The general theme of this study involves the identification of correspondence
between the two pertinent areas: human rights and victims’ rights. Given the
duality of human rights, the commonalities must be assessed from the legal
as well as the moral perspective.
At the legal level, it becomes imperative to conduct a systematic review of
instruments and rights that are relevant to victims in order to identify a possible
nexus between the two areas. The non-legal dimension has required an examination
of whether victims’ rights concur with the general idea of human rights.
1.4 3. Universality versus particularism
The objective in human rights law to provide minimum standards for the
protection of human dignity is complemented with another basic goal: to give
special protection to certain vulnerable groups. Based on this presumption,
special treaties have been devoted to certain groups of individuals, alongside
the universal human rights treaties. The victims’ rights instruments are derived
from the same objective. The tension between the universality of human rights
and the special protection of vulnerable groups generates the question of how
victims’ rights can be justified in the framework of human rights.55
1.4.4 Normativity
Although sometimes the point is made that the very nature of human rights
is that of binding obligations with a stronger force than other areas of law and
that an obligation to uphold human rights is a consequence of membership
in the United Nations, the issues of this study require a scrutiny of the legal
force of the relevant instruments in the study.56
A substantial part of human rights law is articulated in treaties or in conventions
which create enforceable legal obligations. The majority of the victims’
standards is not binding and must be regarded as soft law. These instruments
constitute a wide range of documents: declarations, resolutions and statements
which do not constitute a source of obligation for states. The legal status of the
discrete instruments may be significant in a number of different ways: with
respect to the availability of remedies and with respect to the possibilities of
international organisations to monitor compliance and generate case law.57
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The diversity of the relevant instruments addressed in this study and the
combination of hard obligations and declarative political commitments are
aspects that must be taken into consideration in the overall analysis but this
must be seen in concert with other factors such as the domestic reception of
international law.
1.4.5 Justice
Another dimension of interest in the examination of the research questions
is justice. The justifications of victim-oriented policies and victims’ rights
instruments have frequently been linked to the notion of justice. The tenet
that true justice presupposes equality before the law has been critical to the
victims’ rights movement and notably to the claims that victims must have
access to justice.58
The objective of doing justice to victims has been particular salient in the
field of international criminal law in which the invocation of individual
responsibility has been critical to achieve justice.59
In victimology, one assumption has been that the victim finds satisfaction in
a just verdict and another assumption has been that justice to victims is all
about treatment and respectful behaviour.
The victimological approach towards justice is intimately linked to the
perception that crime often has the effect of shattering the image of the
world as a just place.60 The view of crime as primarily directed against the
individual is linked to the assumption that crime affronts the victim’s sense
of justice. The same perception is found in human rights law, which emerged
at the same time as the victimological ideas and which advanced international
law by placing the individual in the centre. It is this view that has prompted
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Para 4, Victim Declaration, para 7 j, Guidelines on Justice in Matters involving
Child Victims and Witnesses of Crime Resolution 2005/20, recital 9,34, Directive
2012/29/EU of the European Parliament and of the Council of 25 October 2012
establishing minimum standards on the rights, support and protection of victims
of crime, (Directive 2012/29/EU), Eriksson, Kirilova, Maja (2000). Reproductive
freedom: in the context of international human rights and humanitarian law. The Hague:
Martinus Nijhoff, Ramsharan (2008) op.cit. pp. 62-63.
Clapham, Andrew (1993) Human Rights in the private sphere, Clarendon Press
Oxford, pp. 95-96, Orth, Uli (2002) Secondary victimization of crime victims,
Social Justice Research vol 15 no 4 December 2002, p. 313, Cryer, Robert (2010).
An introduction to international criminal law and procedure. 2nd ed. Cambridge:
Cambridge University Press, chapter 2 and p. 491.
Pemberton, Anthony (2010) Just world victimology: Revisiting Lerner in the study of
victims, in Pemberton, A. (2010). The crossover: an interdisciplinary approach to the
study of victims of crime, Antwerpen/ Apeldoorn/ Portland, Maklu Publishers, pp.
203-224.
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the “rediscovery” of the crime victim and the perception of the victim as an
autonomous stakeholder with particular rights in need of support and legal
protection. One way of securing justice has been to balance the interests of
suspects against the victims’ interests.61
Closely linked to claims for justice for victims is their perception of fairness
and the ideas about what justice mean to victims.62 Victimization surveys and
studies on victims’ satisfaction have been critical in providing information
on how victims experience the fairness of the legal system. In particular,
research conducted in the field of social psychology has contributed to new
knowledge on this matter. The findings of these studies are often discussed
in terms of distributive justice (fairness of outcome) and procedural justice
(fairness of procedure).The concepts used in the field of procedural justice
such as voice, standing, and control of the process reappear in victims’ rights
instruments. On the basis of this research, it has become almost axiomatic to
affirm that the fairness of the procedure is just as valuable to victims as the
outcome is.63
Although the current perception of how victims perceive justice is
characterised by divergent findings and conceptual obscurity, it is
unquestionable that outcomes as well as interpersonal treatment matter to
victims.64 The tentative basis on which this study is based is that different
forms of justice must be seen as complementary and that in practice, legal
reform must be supplemented with acknowledgement of the harm done to
victims in other forms than through formal justice and by measures that
address the psycho-social effects of crime.65

61

62

63

64
65
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till nutid. Lund: Nordic Academic Press, pp. 293-303, Hudson, Barbara (2004)
Balancing the rights of victims and offenders, in Cape, Ed, (ed.) (2004) Reconcilable
rights? Analysing the tensions between victims and defendants. Legal Action Group,
London, UK, pp. 125-136, Van der Aa, van Merrienboer, Pemberton, Lazaro,
Rasquete, Amaral, Marques, Pita (2009) Project victims in Europe, p. 138.
Burgess, Ann Wolbert, Regehr, Cheryl & Roberts, Albert R. (2010). Victimology:
theories and applications. Sudbury, Mass.: Jones and Bartlett Publishers, pp. 144-152.
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Knepper, Paul & Kett, Martin (red.) (2010). International handbook of victimology.
Boca Raton, Fla.: CRC, Brems, Eva and Lavryesen, Laurens (2013) Procedural justice
in Human Rights Adjudication, The European Human Rights Quarterly, Volume 35
Number 1, pp. 176-200.
Wemmers, Jo-Anne (2010) op.cit.
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1.5 A change of discourse - crime victims as a matter of human rights?
Although references to human rights have been invoked from time to time in
victim-related contexts, they have increased in recent times and established
a discourse that seems to be growing.66 This phenomenon is consistent
with the legal developments described in this study and with the general
trend of addressing issues in the language of rights, which has marked the
development of international human rights law in recent decades.
The discourse of victim and human rights appears at the normative level
as well as in the doctrinal sphere and both victimologists and human rights
scholars claim that victims’ rights should be considered in a human rights
perspective.67 Although offenders have been the focal point with respect
to the influence of human rights in criminal justice, it is claimed that this
situation will soon change.68
There are convincing reasons to address a problem in the language of rights:
it incites appealing universal values and words of valence. Human rights
provide an accepted vocabulary and they have become a well-known device to
bring pressure to bear and to provide legitimacy to various social problems.
The discourse on crime victims as a matter of human rights takes on a number
of different expressions. Human right violations are described as a cause as
well as a consequence of victimization. One expression of the discourse is
the references to the responsibility of the state to assist victims in accordance
with human rights treaties.69 Another dimension of this discourse indicates
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Dijk, J.J.M. van (1996) Putting victims on the agenda Proceedings of a national
workshop on victim empowerment and support edited by Lala Camerer and Juan Nel,
IDP Monograph series No 7 November, p. 24. Several victims’ rights instruments
refer to fundamental human rights conventions. The early documents of the United
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which in itself was identified as a major human right. Sandgren refers to a discourse as
a set of statements spoken or written in a particular social context like the more or less
express rules that steer what can or cannot be said or written, Sandgren, Claes (2006)
The character of legal science, in Tiberg, Hugo (red.) (2006). Essays on tort, insurance,
law and society in honour of Bill W. Dufwa. Vol. 2. Stockholm: Jure, pp. 981-989.
Klug, Francesca (2004) Human rights and victims. in: Cape, Ed, (ed.) Reconcilable
rights? Analysing the tensions between victims and defendants. Legal Action Group,
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Rights in Criminal Justice. Law Society Conference on Human Rights and Criminal
Justice, Kelly, Liz Carol Hagemann-White, Thomas Meysen, Renee Romkens (2011)
op.cit. p.11, Wemmers, Jo-Anne (2012) Victims’ rights are human rights: The
importance of recognizing victims as persons,Viktim Teorija praksa, aktivizam.
Leyh, Brianne McGonigle (2011). op.cit. p. 129.
Para 2.1, Recommendation Rec(2006)8of the Committee of Ministers to member
states on assistance to crime victims adopted by the Committee of Ministers on 14
June 2006 at the 967th meeting of the Ministers’ Deputies, para 47, 133, Explanatory
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that victims’ rights are instrumental for victims to be able to benefit from
their human rights.70
One specific aspect of the discourse that has become increasingly visible in
recent years is that certain groups of victims of conventional or non-state
crime are viewed as being victims of human rights violations. This dimension
was first noticed with respect to violence against women and appears in the
Council of Europe Convention on Preventing and Combating Violence against
Women which specifies that violence against women should be “understood as
a violation of human rights and a form of discrimination against women.”71
The promotion of the draft UN Convention of victims’ rights can be seen
as an indication of the tendency to link human rights and victims’ rights.
The view of victims’ rights as a matter of human rights has supported the
advocacy for a binding instrument on the rights of victims.72
In the European Union where human rights are described in terms of
fundamental rights, the increased attention to human rights should be viewed
from the perspective of free movement which created opportunities for new
forms of human rights violations. Also the notion of citizenship has promoted
a stronger tendency to stress human rights in the Union. This is apparent in
the Stockholm programme which highlights how human rights issues affect
citizens in their everyday life and which stresses support to groups identified
as being particularly vulnerable.73 In the preparation for a directive, greater
emphasis has been placed on already established international standards
as well as on case law of the European Court of Human Rights (ECtHR).74
Victims have been receiving increasing attention in the work conducted by the
European Union Agency for Fundamental Rights (FRA).75
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against women and domestic violence Istanbul, 11.V.2011, Fundamental Rights
Agency (2014) Violence against women an EU wide survey, p 3.
Garkawe, Sam (2005) The need for a Victims Convention, The Victimologist JulyAugust 2005, pp. 4-5, Dussich, John P.J. Mundy Kieran, G (2008) Raising the
global standards for victims (2008). Proceedings of the 4th symposium of the Tokiwa
Victimology Institute, February 15 and 16 2008.
Council of the European Union (2009)The Stockholm Programme - An open and
secure Europe serving and protecting citizens, Brussels, 3 March 2010, Council of
the European Union (2009a) op.cit.
Recital 66, Directive 2012/29/EU, op.cit.
European Commission (2011) Impact Assessment accompanying the document
Communication from the Commission to the European Parliament, the Council,
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The references to human rights are traceable to the principle of indivisibility
which connects various human rights with each other and which signify that the
realisation of one human right may require implementation of other rights.76
So far, human rights have mainly been used as justification for victims’ rights
but it has not, to the same extent been argued that victims’ rights should be
given the status of human rights. In this way, crime victims have not been
integrated into mainstream human rights discourse in the same way as the
women’s movement and the disabled people’s movement.
1.6 Previous research
Setting this thesis in the context of previous research is not a straightforward
task, the reason being that its theme is associated with both victimology
and human rights research. An examination of the research on the matters
touched upon in this study can therefore not be confined to the victimological
perspective but must consider victim-centered research in a broader context.
Notwithstanding that not all academic work on crime victims has been
written in the victimological context, the tendency to associate victims’ rights
with human rights must initially be located in state-of-the-art victimology.77
This implies starting out from a field where restorative justice, victims’
rights, the social construction of the crime victim, theories of victimology,
human security and transitional justice are topics that have attracted great
interest in recent years.78 A primary consideration is that these are topics
that have a connection to the over-arching theme of this study.79
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Calif.: SAGE, pp. 251-281.
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Another observation connected to the theme of this study, is that ever since the
inception of victimology, it has been discussed whether the scope of victimology
should include violations of human rights. This study demonstrates that the
claims for a widened scope now seem out-dated. The reason for this is that
since crime in horizontal relationships has been recognised in human rights
law, the accepted strand of victimology concerned with conventional crime
now encompasses victims of human rights violations.80
Victims’ rights in the criminal justice system is one of the main victimological
themes and is an important feature of the victim movement. The development
and implementation of international victims’ rights has generated a bulk of
research.81 The comparative study of the implementation of a Council of
Europe Recommendation on victims’ rights in 22 member states has been
followed by a number of other studies concerned with how the international
standards should be met but few of them have espoused a human rights
perspective.82 From the perspective of this study, it is striking that this
transformation of human rights law so rarely is connected to the rise of the
victim in the criminal justice system.83
The human rights perspective
Outside the sphere of victimology, researchers have explored the
intersection between victimization and human rights by addressing
collective victimization in the context of international criminal law and
transitional justice.84 The interest in the relationship between human rights
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are Robert Elias and Zvonimir Paul Separovic, Elias Robert (1986) The Politics of
Victimization. New York: Oxford University Press, Elias, Robert (1993). Victims still:
the political manipulation of crime victims. Newbury Park, Calif.: Sage Publication,
foreword in Peacock, Robert. (red.) (2013). Victimology in South Africa. 2nd ed.
Pretoria: Van Schaik.
Heikkilä, Mikaela (2004). International criminal tribunals and victims of crime: a study
of the status of victims before international criminal tribunals and of factors affecting this
status. Åbo: Åbo Akademi.
Brienen and Hoegen (2000).op.cit.
The Feasibility study on methods to standardise national legislation on violence
against women in the European Union was ground-breaking with respect to how
it considered victims in the light of human rights, European Commission (2010)
Feasibility study to assess the possibilities, opportunities and needs to standardize
national legislation on violence against women, Kelly, Liz, Hageman White, Carol,
Meyersen Romkens Renne (2011) op.cit.
Rianne, Haveman, Roelof, De Brouwer, Anne-Marie & Pemberton, Antony
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of international criminal law and with a focus on other rights than those that are
central in this study, Leyh, Brianne McGonigle (2011). Procedural justice?: victim
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and individuals subjected to interpersonal crime is related to one of the
major issues in the field of international law in recent years, namely, the
break-up of the public/private distinction. It was first addressed by feminists
and human rights scholars in the latter part of last century and it has, since
then been analyzed in several dimensions.85 A notable feature is that the
most of the work produced on this topic has been concerned with specific
groups of victims and the main focus has been on women subjected to
violence, often with respect to a specific country or in certain regions of the
world. The victim has basically been excluded in the overall analysis of how
relationships in the private sphere were brought under the orbit of human
rights. A recurrent theme with respect to victims and human rights has been
the potential conflict between offenders’ rights and victims’ rights.86
However, several studies concerned with how victims feature in the
framework of criminal justice have touched on the discourse in which victims
are discussed in terms of human rights.87 Scholars such as Paul Rock and
Matthew Hall have recognised the influence of human rights on the agenda
of the victim movement and Chockalingam takes a human rights perspective
on victims which is not restricted to justice in India. The most extensive work
with this angle is Jonathan Doak’s study which takes its point of departure
in international standards.88A few studies, notably in the United Kingdom,
have considered the situation of victims from the perspective of the case law
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of the European Court of Human Rights.89
A different approach is advocated by Robert Elias and Basia Spalek who
emphasise the underlying social structures which make some groups
vulnerable to crime and whose victimization is underreported.90
Outside Europe, Sam Garkawe, Jo-Anne Wemmers and Michael O’Donell
can be distinguished with respect to their articulate claim that victims’ rights
should be regarded as human rights.91 Researchers who emphasise the
human rights of victims are predominantly from countries with a common
law legal system, notably the USA, Canada, Australia and India.
With a view to what is described above, the existing research of relevance to
this study can be divided into two broad categories, one which is concerned
with a broader, social structural perspective addressing the causes of human
rights violations and another category concerned with the particularities of
the domestic systems in complying with human rights obligations related to
victims.
Given that the discussion on victims’ rights as a matter of human rights
is a relatively recent phenomenon, the discussion about the human rights
obligations as a conceptual or theoretical framework for the analysis of
victims’ social problems have been restricted to victims acknowledged as
victims of human rights violations, notably women subjected to domestic
violence and trafficking.92
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Despite the maxim that “the victim is at the heart of human rights law”,
the issue of how victims are treated in this particular framework has not
been a major concern in victimology. By placing victims of non-state crime
against the background of human rights, an aspiration is that this study
can contribute to the strand of victimology which is known as differential
victimology.93
1.7 Delimitations and terminology
The rights-bearers
The most important limitation in this study refers to the rights-bearers
(A) according to the afore-mentioned formula for human rights. The
identification of victims of non-state crime as the objects of inquiry means
by implication that victims of crime committed by the state, sometimes also
labelled state-sponsored crime, are outside the sphere of this study.94 This
distinction is relevant since these violations would have generated completely
different questions than those which are posited in this thesis.95
This distinction which hinges on the violator is crucial because it relates to
the public/ private divide that is decisive to how victims are situated in the
field of human rights and to the theory of state responsibility.
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Victimology, volume 20, no 1, p. 39.
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Haveman, Roelof, De Brouwer, Anne-Marie & Pemberton, Antony (ed.)(2010)
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made above. State-sponsored crime is typically dealt with in international criminal
law is a broader concept which includes also crime conducted on a smaller scale.
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Victims of crime committed by non-state actors are described in different
ways. They are referred to as victims of crime committed by private
individuals or as victims of interpersonal crimes. In other contexts, they are
described as victims of domestic crime or as victims of conventional crime.96
With respect to these clarifications, the term crime victim will be used in this
study unless the context calls for a more precise definition.
Victims of non-state crime covers a large and heterogeneous number of
individuals, including victims of conventional crime. Although the term
conventional crime is sometimes used in contexts where victims of human
rights violations and other victims are viewed as separate categories, this
thesis is not limited to victims of conventional crime.97 The intention is
instead to take a broader view and to cover victims of all sorts of crime in
which the state is not involved. This approach should be seen in view of
the unilateral focus on certain groups of victims which has been evident
in doctrine on victims of recent years. Also from the perspective of the
discourse about victims and human rights, the questions must be addressed
from a comprehensive angle.98 Notwithstanding this broad approach, the
aim is not to carry out a systematic analysis of the particular problems of
various groups of victims.
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Other limitations
Four groups of rights are of specific interest in this thesis. The first group is
so-called security rights which focus on protection of physical inviolability.
Another group is the basic liberties which outline the right to be free from
slavery and the right to privacy. A third group comprises the due process
rights epitomized by the right to a fair trial and which also include access to
justice and the right to a remedy. Finally consideration is made to equality
rights.99
Although emphasis is placed on the rights identified above, the
interdependence between human rights excludes a strict delineation to
civil and political rights.100 The connection between social distress and the
vulnerability of crime is a central victimological issue and therefore the
emphasis on civil and political rights in this study does not imply disregard
for the importance of structural problems related to human rights.101
Although the universal human rights framework forms the backdrop for
the overall analysis, the main focus in this study is on European standards.
This has emerged as an obvious delineation given the proliferation of norms
developed in the European Union and in the Council of Europe and since the
case study examines the situation of victims in a European Union member
state.102
With respect to case law, restrictions are inescapable. The substance of
the judgments cited in this study is from the European Court of Human
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and Crime Prevention (1999b) Handbook on justice for victims, on the use and
application of the Declaration on basic principles. This approach is used in contexts
related to violence against women for example Report of the Special Rapporteur on
violence against women, its causes and consequences Rashida Manjoo, 2 May 2011,
AHRC/17/26.
The leading proponent of a human-rights approach to crime victims; Robert Elias has
pointed at the social context in which crime takes place, Elias (1986) op.cit. Rijken
and Römkens (2011) op.cit. The societal-based theories recognise the connection
between crime and social structures in society, a connection which is particularly
clear with respect to the phenomenon trafficking in human beings, Burgess, Regeher,
Roberts (2013) op.cit. p.87.
Notwithstanding the European direction just mentioned, some judgments from the
United Nations monitoring bodies and the Inter-American Court of Human Rights
have been included. This is motivated by the relatively recent entrance of the nonstate actor in human rights law which compels a fuller picture of the development.
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Rights (ECHR). The selection is mainly based on doctrine, references
in the judgments and text-searches in the HUDOC database. Although
no systematic overview has been made, the relatively limited number
of judgments that involve crime by non-state actors has facilitated the
selection. The judgements accounted for range from the early 1980s to
2013.103 Doctrine and case law in languages other than English have not
been considered. Books are cited according to the Harward system and other
sources accoding to the recommendations of the journal or the author. Full
citation is provided for new sources in each chapter.
1.8 Theoretical and methodological concerns
1.8.1 Introduction on methodology
The primary objectives of this study are to account for the legal implications
of human rights for victims of non-state crime and to consider how the
field of law described as victims’ rights is positioned in the framework of
human rights law. These questions are addressed from an interdisciplinary
perspective which is fitting for these broad and complex question.104
This section, which describes how the relevant sources have been used in the
particular context of this study, is informed by the belief that a statement on
the use of legal science is inadequate to the reader and that an elaboration
on the theoretical and methodological concerns is beneficial to the practice
of legal science.105 This claim is supported by the fact that the legal science
method has become more comprehensive and is used in a variety of ways.106
To this should be added that the study of human rights law could also benefit
from more interest in methodological issues.107
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Judgements after 2013 have not, with one exception been considered, O’Keefee v.
Ireland, appl. 35810/09, judgment 28 January 2014.
Feyter, Koen De (2008) In defence of a multi-disciplinary approach to human rights,
in Feyter, Koen De & Pavlakos, George (red.) (2008). The tension between group rights
and human rights: a multidisciplinary approach. Oxford: Hart Publishing, p.13.
Coomans, Fons, Grunfeld Kamminga (2009) A primer, in Coomans, Fons, Grünfeld,
Fred & Kamminga, Menno T. (ed.) (2009) Methods of human rights research,
Antwerp: Intersentia, p. 15.
In most Swedish legal dissertations, the section on methodology is restricted to
statements about the use of doctrinal thinking, Hellner, Jan (2001). Metodproblem i
rättsvetenskapen: studier i förmögenhetsrätt. Stockholm: Jure, Sandgren, Claes (2005)
Är rättsdogmatiken dogmatisk? Tidsskrift for Rettsvitenskap, TfR nr 4-5 p. 648,
Södergren, Patrik (2009). Vem dömer i gråzonen?: domstolsprövning i gränslandet
mellan offentlig rätt och privaträtt. Diss. Umeå : Umeå universitet, 2009, p. 34.
Ratner & Slaughter (1999) Appraising the methods of international law, American
Journal of International Law, p. 291, Brems, Eva (2009) Method in legal human
rights research, in Coomans, Fons, Grünfeld, Fred & Kamminga, Menno T. (ed.)
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The way of addressing sources is initially determined by how the law is
perceived. 108 The author’s view of the law contributes to the understanding
of the analysis and serves as a pair of glasses through which the research
process is filtered.
In this study, law is considered as a normative system and as a social
construction governed by various social and political purposes, the purpose
of which is to secure a number of objectives and values. When further
refined, this is a view of the law as a process through which members of the
community seek to secure their common interests. By rejecting the idea of
law as a neutral application of rules, free from the influence of values and
favouring the law-as-a-process instead of law-as-rules approach, this view
remains open to developments in society.109 However, the perspective of this
policy-oriented approach requires some form of restriction and in this study
the delineation is governed by the law of human rights.
A starting point in this respect is that law alone is not decisive in understanding
the development of protection for crime victims. Human rights, like victims’
rights, have evolved in a context. The theme of this study and the discourse
of victims’ rights as a matter of human rights represent a developmental
theme, informed by the dynamic character of human rights law. It requires
a deviation from the purely internal perspective of law characterised by the
objective to identify existing law and instead assumes an external perspective
which directs itself at society at large and at researchers and practitioners
involved with victims. This perspective which emphasises what law ought to
be connects with the idea of human rights.110
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op.cit. p.90. Coomans, Grunfeld and Kamminga (2009) op.cit, pp.11-17. In Swedish;
Olsén, Lena (2004) Rättsvetenskapliga perspektiv, Svensk Juristtidning, p.105.
Rosalynn Higgins describes the sources of law as equal to the identification of law;
Higgins, Rosalyn (1994). Problems and process: international law and how we use it,.
Oxford: Clarendon, p. 17.
McDougal, Myres S., Lasswell, Harold Dwight, 1902-1978 & Chen, Lung-Chu
(1980). Human rights and world public order: the basic policies of an international law
of human dignity. New York, Higgins (1994) op.cit. Wacks (2005). op.cit. Wiessner,
Siegfried and Willard, Andrew R. (1999) Policy-Oriented Jurisprudence and Human
Rights Abuses in Internal Conflict: Toward a World Public Order of Human Dignity,
The American Journal of International Law, Vol. 93, No. 2 (Apr., 1999), pp. 316-334,
Scobbie, Iain (2001)Wicked heresies or theory of international law, in Evans, Malcolm
David (red.) (2010). International law. 3. ed. Oxford: Oxford University Press, pp.
70-74. For a definition of positivism, McDonald, Roderick (2013) Pluralistic human
rights? Universal Human Wrongs? in Provost, René & Sheppard, Colleen (red.)(2013)
op.cit. p. 23.
The internal perspective is often denoted as an approach that has the purpose of
identifying existing law; Smits (2009) Redefining normative legal science towards an
argumentative discipline, in Coomans, Fons, Grünfeld, Fred & Kamminga, Menno T.
(red.) (2009) op.cit. Olsén, Lena (2004) op.cit.in particular, pp.111-112, 116-118.

42

Human rights for victims of non-state crime: Taking victims seriously?

The view of sources in this study is influenced by the perception that the legal
scholar has a different role from the legal practitioner and that the methods of
the legal scholar differ from those of the practitioner.111The view of law as a
normative system concurs with the theory about critical positivism launched
by Kaarlo Tuori in which the law is perceived as having a multi-dimensional
character and as structured in layers. In this theory, it is contended that at the
surface, law constitutes legislation and judicial decisions and at the bottom, or
at a deeper level, it encompasses principles and human rights. The constant
flux in the upper layers affects the deeper structure of the law and eventually
also human rights. This perception fits in well with the current rights-culture
which is increasingly permeated by different legal fields.112
The starting point is the doctrine of sources in international law which
has its basis in the Statute of the International Court of Justice and which
lists the formal sources as international conventions, international custom,
general principles of law, judicial decisions and the teachings of the most
highly qualified publicists.113
Although the list is regarded as authoritative, one must remember that the
view of applicable sources in international law has extended over the years
beyond the Statute and that the International Court of Justice has assumed
a flexible approach towards this list.114 An approach has emerged which
recognizes that legal consequences may also follow on also from acts that are
not formally normative. As opposed to the traditional formalistic perspective
which considers law as being confined to this list, a more instrumentalist
perspective is gaining recognition.115
111
112
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Sandgren, Claes (2006) op.cit. pp. 987-988.
Overview of Touri’s critical positivism, Tuori, Kaarlo (1999) Från ideologikritik till
kritisk positivism, Retfaerd nr 85, 22 årgång 1999, Tuori, Kaarlo (2002).Critical
legal positivism. Aldershot: Ashgate, Viljanen, Veli-Pekka (2006) De grundläggande
friheternas och rättigheternas betydelse inom olika rättsområden, in Gräns, Minna
& Westerlund, Staffan (red.) (2006). Interaktiv rättsvetenskap: en antologi. Uppsala:
Uppsala universitet, pp. 162-180. At the surface, the law embraces laws and caselaw, the legal culture comprises the general ideas and the deeper structure embrace
fundamental assumptions and global normative principles.
Article 38, Statute of the International Court of Justice, Brems (2009) op.cit. pp.92100.
Higgins argues that that the list in article 38 is not exhaustive (1994) op.cit. p. 37,
Seiderman, Ian D. (2001).Hierarchy in international law: the human rights dimension.
Antwerpen: Intersentia, Chinkin Christine (2003) Normative development in
the international legal system in Shelton, Dinah (ed.) (2003). Commitment and
compliance: the role of non-binding norms in the international legal system. Oxford:
Oxford Univ. Press, with references to Charney p.23, Thirlway, Hugh (2003) The
Sources of International Law, in Evans, Malcolm David (red.) (2010) op.cit. p. 143,
Dixon, Martin (2007) Textbook on International law, 6th edition Oxford university
press, p. 24.
Higgins (1994) op.cit. pp. 18-24.
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The view of law described above and the research questions of this study have
made it necessary to invoke sources outside the list, that is, non-legal sources
which are not solely used for the purpose of determining applicable law. A
reason for this stance is that a large part of the victims’ rights instruments
constitute non-binding documents.116 It has been argued that hard law is not
necessarily the ultimate way to implement victims’ rights and in this study, it
is held that the overlapping between soft law and hard law has impacted on
the discourse that emphasises human rights.117
The soft law sources considered in this study include general comments,
general assembly resolutions and reports on the implementation of victims’
rights instruments as well as doctrine outside the legal sphere. The chapter
on Sweden refers to documents such as action plans, guidelines, strategies
and reports.
An important source in this study is the general principles. Human rights law
is pervaded with a number of highly value-laden concepts, some of which
are recognized as general principles of law recognised by the international
community.118 Many of them are concepts of valence and carry a great
symbolic value. The role of the general principles in this study is twofold and
exemplifies how theory and method are intertwined. The principles serve as
sources of law but as shown further on, they also have a theoretical function.
By encompassing the major values and ideas of human rights, they justify
victims’ rights and their position in human rights law and adhere to the
perspective which views human rights as representing moral claims.
The reliance on case law of the European Court of Human Rights is a specific
feature of this study.119 The Court’s interpretation of the Convention on
Human Rights is based on general principles and bears witness of an openminded attitude towards the law in force which represents a view of the legal
order as being part of a greater social context.
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Weil defines hard law as creating precise rights and obligations and concludes that
the difference between hard law and soft law lies in the normative character.With
respect to the debate about the normative and the non-normative; Higgins (1994) p.
24, Fastenrath, Ulrich (2000) Relative normativity in international law Koskenniemi,
Martti (red.) (2000). Sources of international law. Aldershot: Dartmouth, Forsythe
argues that human rights research could benefit from a critical approach towards the
excessive emphasis on legal wording and legal obligations, Forsythe, David P. (2009)
Human rights studies: On the dangers of legalistic assumptions, in Coomans, Fons,
Grünfeld, Fred & Kamminga, Menno T. (red.) (2009) op.cit. pp. 59-76.
Chapter 7, section 7.2. Genugten, W.J.M. van, Groenhuijsen, M.S., Gestel, R.A.J.
van, & Letschert, R.M. (2007). Loopholes, Risks and Ambivalences in International
Lawmaking: The Case of a Framework Convention on Victims’ Rights. Netherlands
Yearbook of International Law, 2006 (37), pp.109-154.
Voigt, Christina (2008) The role of general principles in International law and their
relationship to treaty law, Retfaerd 31 2008 nr 2/121.
Wiessner and Willard (1999) op.cit. pp. 319-320.
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1.8.2 Theoretical approaches
1.8.2.1 The victimological approach
In the field of victimology, a number of concepts and models have been
developed which have served as theoretical starting-points for research
on crime victims. The aim here is to account for the notions that have had
particular significance to this study.120
Although a distinction is not always made between a victimological approach
and a victim perspective, in this study it is presumed that a victimological
approach corresponds to scientific interest in victims while a victim
perspective has the aim of promoting the needs and interests of victims and
is close to applied or humanistic victimology.121This study is undoubtedly
victimological but it is also marked by a specific victim perspective. The
understanding given to the victim perspective in this study intersects with
the rights-based approach and it is guided by the objective to ensure that the
human rights of victims are protected.122
The victimological premises which have proved to be of particular relevance
in this study are:
An individualized approach
A fundamental prerequisite in victimology is the perception of crime as
directed against the individual rather than against the state. This perception
counters the previously state-centric view of human rights and the view of
crime as directed against society.123
120
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123

The debate among victimological researchers over the existence of solid theories
yielded the view that only by the adoption of theories can victimology assume the
status of a social science, Groenhuijsen, M.S. (2009). Does victimology have a
theoretical leg to stand on? Victimology as an academic discipline in its own right?
in F.W. Winkel, R.M. Letschert, G.F. Kirchhoff, & P.C. Friday (Eds.)op.cit. pp. 313331.
O’Connell, Michael (2004) Victimology an introduction to the notion of criminal
victimization, in Sarre, Rick & Tomaino, John (red.) (2004) op.cit. pp.196-199,
Hall (2010) op.cit. p. 18, Bienkowska, Ewa (2000) Some remarks on the scope of
victimology, in Friday, Paul C. & Kirchhoff, Gerd Ferdinand (ed.) (2000) op.cit. pp.
73-83.
Chapter 7, section 7.7.
Zedner, ‘Victims’ in M. Maguire et al (ed), The Oxford Handbook of Criminology,
3rd ed,), de Brouwer, A. L. M., & Groenhuijsen, M. S. (2009). The role of victims
in international criminal proceedings.in S. Vasiliev, & G. Sluiter, International
criminal procedure: Towards a coherent body of law, London, UK: Cameron May.,
pp. 151-152,. Kirchoff Gerd Ferdinand (2010) History and a theoretical structure of
victimology, in Shoham, S. Giora, Knepper, Paul & Kett, Martin (red.) (2010) op.cit.
p.113.
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Harm
Research on the experiences of crime victims has unanimously pointed
to the serious suffering caused by crime. Harm is the central element of
victimhood and it is critical to the victimological as well as to the remedial
perspective of human rights law.124
Respect and recognition
Victimological research has consistently demonstrated that one of the
most central elements to victims’ perception of justice is that respect and
recognition is paid to their situation.125 This view, which can be traced to the
invisible role of victims in the criminal justice system, has incited reforms
with regard to the victim’s procedural role and with regard to treatment.
Secondary victimization
Secondary victimization, which is often defined as victimization caused by
the response of institutions and individuals, is the most fundamental concept
with respect to how the victim features in the criminal justice system and it
has been instrumental in justifying victims’ rights instruments.126 The notion
of secondary victimization is commonly connected to theories of procedural
and interactional justice concerned with the quality of interpersonal
treatment.127
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Preamble, para 1, the Victim Declaration, rule 85 ICC, RPE, Young, Marlene (2000)
Victimology and victim assistance reflections on the path towards the twenty first
century, in Friday, Paul C. & Kirchhoff, Gerd Ferdinand (ed.) (2000). Victimology
at the transition from the 20th to the 21st century: essays in honor of Hans Joachim
Schneider, p.49, Chouliaras, Athanasios (2010) op.cit. p. 40, Burgess., Regehr, &
Roberts (2010) op.cit. pp 9-11, Cryer, Robert (2010). op.cit.p.481. McCarthy,
Conor (2012) Victim Redress and International Criminal JusticeVictims redress and
international criminal justice Competing paradigms or compatible forms of justice?,
Journal of International Criminal Justice, 2012, Vol. 10(2), pp. 354-372.
International Institute on Victimology (1989). Crime and its victims: international research
and public policy issues : proceedings of the Fourth International Institute on Victimology
(NATO Advanced Research Workshop). New York: Hemisphere, van Dijk (1996) Putting
victims on the agenda Proceedings of a national workshop on victim empowerment
and support p. 25, Orth (2003) Punishment Goals of Crime Victims, Law and Human
Behavior, Vol 27(2), Apr 2003, 173-186, Chouliaras (2010) op.cit. p 64.
Article 1.3, Recommendation Rec(2006) 8 op.cit. A common element in the definitions
of secondary victimisation is the negative effects caused by the confrontation with
the criminal justice system, Shapland, Joanna, Willmore, Jon & Duff, Peter (1985).
Victims in the criminal justice system. Aldershot: Gower, Wemmers, Jo-Anne M (1996).
Victims in the criminal justice system. The Hague: WODC-Ministry of Justice, pp. 2022, Spalek (2006).op.cit. p. 12, Hall (2010) op.cit. pp. 40-47.
Wemmers, J., & Cyr, K. (2006). What Fairness Means to Crime Victims: A Social
Psychological Perspective [Electronic Version]. Applied Psychology in Criminal Justice,
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This study is guided by a perception of secondary victimization as a process
which impedes victims’ from getting access to justice. This view, influenced
by the rights-based approach, implies that secondary victimization can only
be overcome by implementing and fulfilling all the victims’ rights.128
The ideal victim
The social construction of the crime victim and the legal consequences of
this construction are central in victimological thinking and research. One
of the most commonly used concepts in this respect is based on the theory
about the ideal victim which stipulates that to gain status as a victim, it is
imperative to receive societal responses. The ideal victim is closely connected
to the stereotype of the offender as intentionally inflicting harm on the good
victim for pleasure. Once introduced by the early victimologists, it gained
recognition in a seminal article written by Nils Christe.129
The ideal victim axiom, which has induced a debate in victimology about a
hierarchy of victims, has special significance in the framework of this study as
a starting-point for a discussion on why certain groups of victims have been
afforded status as victims of human rights violations.130 This assumption
makes the ideal victim construction applicable to individual victims as well as
to groups of victims. Along the same lines, it is argued that the axiom applies
in various stages: by providing individuals with victim status in the first place
and later by recognising crime victims as victims of human rights violations.
1.8.2.2 Human rights as a theoretical framework
To place a human rights perspective on a topic can mean several things. It is true
that to many human rights researchers, human rights are by implication a good
thing. With respect to these assumptions, it becomes significant to expand on
the function of human rights in this study. It is necessary to distinguish between
the use of human rights as sources and the moral assumption that human beings
should be viewed as having human rights.131In this study, human rights appear
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2(2), pp. 102-128, Maximilian refers to secondary victimization as one form of
interactional justice, Maximilian, Malini (2013) Interactional justice coping and the
legal system: Needs of vulnerable victims, International Review of Victimology 2013,
19:2: 145-158.
Van der Aa, van Merrienboer, Pemberton, Lazaro, Rasquete, Amaral, Marques, Pita
(2009) op.cit. p. 41.
Christie, Nils (1986). The ideal victim, reprinted in Fattah, Ezzat A. (red.) (1986).
From crime policy to victim policy: reorienting the justice system. Basingstoke:
Macmillan.
Pemberton, A. (2010). The crossover: an interdisciplinary approach to the study of
victims of crime. Antwerpen/ Apeldoorn/ Portland, Maklu Publishers, pp. 214-215.
Forsythe (2009) op.cit. p.59, Ely Yamin, Alicia (2008a) Will we take suffering
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in different functions and embrace both of the approaches above. First of all,
they form part of the research questions. In this regard, this study complies with
a contemporary trend in legal science which tends to place specific legal areas
in the context of fundamental rights and freedoms.132 Human rights treaties,
conventions and the general principles are the major sources in this study and in
this sense, they also form part of the legal method.
Finally, human rights have infuse the study’s theoretical framework and in
this particular function, they are representative of the rights-based approach.
A rights-based approach
In the context of this study, the rights-based approach is equivalent to a
human-rights approach. It should be distinguished from how the rights-based
approach is used in the context of victim policies where it usually denotes an
orientation that promotes victims’ rights in domestic legislation.133
The rights-based approach has been defined as a conceptual framework
that is normatively based on the human rights standards and directed at the
promotion and protection of human rights. It could also be described as a
structure against which conflicts could be assessed and solved on a case-bycase basis by using human rights. The rights-based approach constitutes a
generally accepted and universal model which is applied in different areas as
a basis for the analysis or the assistance that is at issue.134
The use of the rights-based approach in this study is based on the assumption
that human rights provide a vision of how society should be established
and that the values and principles of human rights law have the function of
indicating what is relevant.135
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seriously? Reflections on what applying a human rights framework to health means
and why we should careHealth and Human Rights, vol 10 no 1 2008, pp. 45-63.
Viljanen describes this trend as the constitutionalization of law, Viljanen (2006)
op.cit p. 163, Megrét, Frederic (2008a) The Disabilities Convention: Towards a
Holistic Concept of Rights, International Journal of Human Rights, pp.261-278
Mégret (2008b) op.cit. pp. 494-516, Mazzeschi (2011) op.cit. pp. 552-553.
The concept rights-based approach (RBA) and human rights approach (HRBA) are
used interchangeably. The rights-based approach has primarily been used in the field
of development and in planning and programming in the human rights work but it
lends itself easily to other areas and mandates of human rights. With respect to the
dimension of victims’ rights; Pemberton (2010) op.cit. pp. 181-184.
Orend, Brian (2002) op.cit. p. 23, Nyamu-Musembi and Cornwall (2004) What is the
rights-based approach all about? Perspectives from in development agencies, p.13.
Approaches which make individuals to beneficiaries and to objects of protection are
sometimes denoted as paternalistic. Smits argues that one criterion of legal science
as a scholarly discipline is that is create knowledge that is universal and that it has
importance beyond the national level, Smits (2009) op.cit, p. 57
Bobbio, Norberto (1996). op.cit. Sandgren, Claes (2005) Om teoribildning och
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From the the dogma that all human beings should be seen as rights-bearers
which is at the heart of the rights-based approach follows an emphasis on
legal entitlements and on accountability. The view of individuals as rightsholders corresponds to a view of the state as a duty-bearer and in concurrence
with this view, individuals can assert their claims against the duty-bearer.136
The presumption that violations of rights should be followed by remedies
becomes pertinent with respect to infringement of rights. As opposed to
approaches denoted as charity-based or needs-based, which are based on a
view of individuals as beneficiaries, the rights-based approach stipulates that
the individual is empowered by his status as rights-bearer.137
The rights-based approach in this study
The application of the rights-based approach varies from one context
to another. For the purpose of this study, an attempt is made to develop
and adapt this approach in the context of non-state victimization. This
implies first and foremost that the questions raised in the study are
considered from the perspective of the human rights of victims and that
human rights are the frame of reference for the lex ferenda analysis.
The large proportion of victims subjected to repeat victimization and the
poor implementation of victims’ rights is the incentive for looking more
closely at how protection and remedies, which are at the core of the rightsbased approach, feature with respect to victims. Another reason is the
empowering character of human rights, which can, if correctly applied,
makes the rights-based approach superior to goal-based approaches and
which counterbalances the process of victim labelling and stigmatization
which has sometimes characterised victim policies.138
The application of the rights-based approach goes along with the
emphasis on different vulnerable groups in human rights law and a
growing number of instruments directed at vulnerable groups of crime
victims have referred to a rights-based orientation.139The intention in
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rättsvetenskap, Juridisk tidskrift, 2004/05 no 2, p. 299, Viljanen (2006), op.cit.
Kirkemann Boesen, Jakob & Martin, Tomas (2007). Applying a Rights-Based
Approach [Elektronisk resurs] : An Inspirational Guide for Civil Society. Copenhagen:
The Danish Institute for Human Rights, p. 11.
Celina, Romany(1994) State Responsibility Goes Private: A Feminist Critique of
the Public/Private Distinction in Human Rights Law’ in Rebecca Cook (ed), Human
Rights of Women: National and International Perspectives (1994) p.91.
Doak (2008) op.cit. p. 248, Dijk, J.J.M. van (2008b). In the shadow of Christ? On the
use of the word “victim” for those affected by crime. Criminal Justice Ethics, 27(1), 1324, in particular, pp. 21-22.
Guidelines of Justice in Matters involving Child Victims and Witnesses, resolution
2005/20 of 22 July 2005, the Council of Europe Convention on Action against
Trafficking in Human Beings, CETS No 197, Office of the High Commissioner for
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this study is to broaden its application to all sorts of victims subjected to
non-state crime.
To combine a rights-based approach with victimological thinking
is productive from a theoretical point of view and it is line with the
victimological practice to make use of theories from other social
sciences. The victimological perception of the victim as an actor in his/
her own right entitled to legal protection goes along with the emphasis
on individual rights and protection of the most vulnerable. From a
victimological as well as from a rights-based viewpoint, the crime in itself
as well as the events that follow on after the crime justifies a remedy. The
objective to reduce suffering and reinstate the dignity of victims through
the provision of remedies legitimises enforceable rights also for victims.
In view of the preventive and remedial dimensions of human rights law,
the inclusion of arguments based on human rights contributes to a more
comprehensive view of victim protection.
The rights-based approach has legal as well as political/moral
implications.140 The legal aspect is based on the human rights obligations
and can be instrumental to rally support for victims. Crucial to this view
is the perception of human rights as priority claims and the application
of human rights principles as a basis for a change of attitude towards
protection of crime victims.
It should be acknowledged that the application of a rights-based approach
does not provide for easy solutions. Human rights are competing and
sometimes conflicting and the obligations are surrounded by uncertainty.
On this premise, the rights-based approach is not a panacea to all
problems which victims are met with.
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Human Rights (2010) The Recommended Guidelines and Principles on Human
Rights and Human Trafficking A commentary, recital, Directive 2011/93/EU of
the European Parliament and of the Council of 13 December 2011 on combating
sexual abuse and sexual exploitation of children, and child pornography, replacing
the Council Framework- Decision 2004/68/JHA, recital 7, Directive 2011/36/EU
of the European Parliament and of the Council of 5 April 2011 on preventing and
combating trafficking in human beings and protecting its victims, and replacing
Council Framework Decision 2002/629/JHA, Rijken, Conny and Koster, Dagmar
(2008) A Human Rights Based Approach to Trafficking in Human Beings in Theory,
Working paper. To McGonigle the human rights are the point of reference in her
study on the victim in the context of international criminal justice, Leyh, Brianne
McGonigle (2011) op.cit.
Nyamu-Musembi, Celestine (2002) Towards an actor-oriented perspective on human
rights, Institute of Brighton Sussex, October 2002, Nyamu-Musembi, Celestine and
Cornwall Andrea (2004) op.cit.
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1.9 The structure of the thesis
This thesis can be characterised as a victimological study on human rights
law. The predominant part is concerned with the international level while
the national dimension is presented as a case study on Sweden in chapter six.
The structure of the thesis resembles a pyramid. This means that the
underlying problems and research questions are located at the lowest level
in the first chapter. They are followed by two descriptive chapters which in
consecutive order address the two major areas relevant to this study and their
normative and conceptual basis. The next level is devoted to the development
which has initiated the inclusion of victims in human rights law (chapter 4).
This chapter is followed by an outline of the notions that are identified as
central to victims in human rights law: protection and remedies (chapter
5). The domestic dimension is addressed in chapter six and the top of the
pyramid constitutes an analysis that binds together the previous sections
with the research questions (chapter 7) and a chapter which summarises and
concludes (chapter 8).
The first part provides a basis for the impending analysis in the second part.
The chapter about victims in Sweden, which aims to show how the concepts
from the previous chapters can be applied in a specific country setting,
assumes an intermediate position between the first and the second part of
the study. Each chapter is concluded with some reflections that are intended
to anticipate some of the conclusions in the final chapter.
Chapter one introduces the theme of the thesis together with the specific
research questions and it describes the discourse that brought about the
theme of this thesis. This chapter also outlines the starting points for the
analysis and the various dimensions that are used to explore the research
question. As is normal, this chapter introduces the underlying theoretical
basis and the methodological concerns of the thesis, in addition to relevant
terminology and the structure of the book.
The problems addressed in the study make it necessary to introduce the
legal instruments relevant to victims. With respect to elusiveness which
characterizes the concept of victims’ rights, it is necessary to define and
categorise the rights of crime victims as they appear in international law
in order to facilitate the assessment of how they stand in relation to human
rights. The objective of chapter two is to determine lege lata with respect to
protection of victims of non-state crime.
Chapter two provides a background to the rise of victims’ rights standards
and the justifications forwarded to their development. It endeavours to
describe how victims’ rights have been understood and to identify the core
rights of crime victims. Another intention is to throw light on the discourse
on victims’ rights and to summarize the state of the art as regards the
implementation of victims’ rights.
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These sections are followed by an overview of the instruments that in one
way or another articulates rights that are of relevance for crime victims.
Given the starting point launched in this chapter to view human rights and
victims’ rights as two separate areas, the presentation distinguishes between
victims’ rights instruments and human rights instruments.
Chapter three is intended to serve as an introduction to the major elements
in human rights history and to the concepts which have been relevant to
victims. The main objective is similar to the aim of chapter two: to familiarize
the reader with some of the basic notions in human rights law, which serve as
a starting point for a discussion on how they relate to victims’ rights. In this
chapter, an effort is made to deconstruct the rights-concept and to describe
some of the justifications given to human rights.
Chapter four introduces the development which has made it possible to
talk about victims in terms of human rights. It demonstrates the widened
responsibility of the state in horizontal relationships and its consequences
for victims of non-state crime and it introduces the notions that have been
instrumental to this development: the positive obligations of the states, the
due diligence standard and the changed view of discrimination. The chapter
closes with a discussion on the doctrine of state responsibility.
The ambition of chapter five is to elaborate on the notions which in
chapter two were identified as central to the welfare of victims: the right to
protection and to remedies. This chapter approaches these notions first from
a theoretical angle and then explores how they feature in case law.
Chapter six analyses the legal significance of human rights in the framework
of a national context. The purpose of the first part of this chapter is to
examine whether the tendency to associate victims with human rights has
impacted on Swedish victim policies. The next part considers the situation
of child victims from a human rights perspective. For reasons linked to the
purpose of the study and because of spatial limitations, only child victims are
included in the latter part of the study.
The objective of this chapter is to examine how the protection of child victims
is expressed in Swedish legislation and policies. Its aim is to assess how
crimes against children are investigated in the criminal justice system. Special
emphasis has been placed on issues which are of particular relevance to the
human rights of child victims, the status of the Convention on the Rights
of the Child, the mandate of the Children’s Ombudsman and on remedies
that are available for child victims when their rights are not respected. The
chapter ends with a discussion on victim protection in Sweden from a rightsbased approach.
In chapter seven the wheel has come full circle and the research questions are
revisited with respect to the various dimensions outlined in chapter one. This
chapter aims to sum up the influence of the major human rights principles
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on victims. It is concluded with two sections that address the rights-based
approach and the potential of human rights protection to future victims of
non-state crime.
Chapter eight summarizes the main points of the study and finalizes with
some conclusions drawn from the previous chapters.
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CHAPTER 2
VICTIMS’ RIGHTS

2.1 The Background
2.1.1 Introduction
This chapter aspires to describe the victims’ rights, their background,
conceptualization and realization. As opposed to similar overviews, it also
has the aim of accounting for these developments in the context of human
rights law.
The chapter is divided in two parts. The first part outlines the environment
in which the victims’ rights instruments evolved and how they have been
justified. The following sections in this part describe how victims’ rights
have been characterised and summarised and the relation between the rights
and the needs of victims.
The second part of the chapter features a selection of instruments with
implications for the protection of victims. The inclusion of this section is
motivated by the need to describe how victims’ rights cut across different
fields of international law.
2.1.2 The development of international victims’ rights
Some thirty years ago, the term victims’ rights, which today forms an
important part of the criminal justice debate in many countries was unknown
as well as unthinkable to many people. Its growing usage and acceptance is an
effect of normative as well as policy-related changes at the international and
the national level. But the attention attributed to the victim in the latter half
of the 20th century does not in itself explain the emergence and flourishing of
victims’ rights standards. A fuller understanding of their evolvement compels
a wider outlook of how the victim’s position has changed throughout the
centuries.141
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The present status of victims’ rights should be considered from the
often repeated axiom of the victim as ”forgotten in the criminal justice
system.”142This expression goes back to the judicial revolution which had
fundamental repercussions for the possibilities of victims to bring criminals
to justice.143 The judicial revolution implied a transition from the community
law system, which was characterised by an emphasis on restitution and
in which the victim had ownership over its case, to a state-law system in
which the victim’s role in bringing offenders to justice was taken over by
professionals. While in the community law system, the legal system was
close to members of the society, the judicial revolution alienated the victim
from the criminal procedure and rendered the possibilities of victims to
access justice more cumbersome. The victim was relegated to civil remedies
and assumed a role that was merely instrumental in legal proceedings.144
The strong prosecutorial system which characterized the state law system
diminished the right to bring private prosecution and in the crossroads
between the state law and community law, the victim was accepted as
auxiliary prosecutor.145
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Gradually crime became considered not only as a violation directed towards
the state or the justice system but also against the individual victim. The
appreciation that a fair criminal justice system compels consideration
of victims’ interests was subsequently given a tangible expression by the
establishment of rights.
The growing consideration for victims paralleled the incipient development
of modern human rights law. The feelings of despair and disbelief in
humanity which characterized the post-war situation aroused interest in
the establishment of universal standards to prevent further tyrannies and
stimulated a need for reparative measures manifested in the adoption of the
Genocide Convention.146 The understanding that communitarian action
was necessary to address the situation of victims progressively had effects
outside the specific context of war crimes and in this way, the interest in
the victim at the domestic and the international level became inextricably
mixed.147
The European Convention of Human Rights was the first binding instrument
that in a tangible way recognized individuals whose human rights had
been violated. Although victims of non-state crime initially appeared only
sporadically in the judgments of the European Court of Human Rights,
the complaints mechanism of the Convention fostered a victim-oriented
paradigm which subsequently saw repercussions in case law.
These changes were tied to another emerging tendency; the increased
emphasis on the reparative function of criminal law.148 For a long time,
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criminal justice policies had been preoccupied with the wrong caused by
crime rather than with the harm done to victim. The restorative justice
movement which had its origin in the Nuremberg trials and which thrived
alongside the setting up of international criminal courts was progressively
applied in a wide range of settings and with different perspectives. In the
post-war period, the retributive ideology was paralleled with this restorative
movement which placed reintegration of the offender and the apology of the
victim in the centre and which was close to the victim-centred approach.149
Despite the debate about whether it is feasible to repair the victim and
although opinions differ as to whether restorative justice actually represents
a new paradigm, the restorative justice movement undoubtedly has been
influential for the general expansion of victim policies.150At the international
level, the restorative movement was given visible expressions in the InterAmerican Court of Human Rights and the European Court of Human
Rights which increasingly stressed the right of victims to remedies in case
law.151 The gradual upsurge of the victim-oriented perspective which this
tendency brought about is archetypal of the interaction between different
fields of law.
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The increasing crime rates in the post-war era contributed to place the victim
in the lime-light.152 When criminality was considered as a growing problem,
law and order and public safety became catchwords for politicians and the
crime victim, in his/her role as informant became a tool to achieve these aims.
The levels of crime heightened the general sense of vulnerability and the
development in which society became increasingly risk-averse engendered
a culture of victimhood. Conventional crime became, similar to phenomena
such as mass migration and unemployment, part of the risk society. Against
this background, risk has been described as a “buzzword that resonates
with victims” and the victim became an adjunct to the ideology of crime
control.153 When these tendencies were linked to the rise of the centralised
welfare state in the western world, they contributed to the responsiveness
towards the needs of vulnerable groups.
The growing interest in the victim may be resembled to a circular movement.
When the crime rates went up, attention was turned to the victim. This
development was prompted by new forms of crime which generated anxiety
of more crime. When high profile cases attracted media’s interest, it had the
effect of inducing further emphasis on crime victims and their situation.154
Victims’ rights step by step became internationalised. Victim-oriented
legislation is now set in place in a large number of countries in as well as
outside Europe.155 Although the influence of the international standards have
been widely recognised, it is hard to estimate whether the national legislation
originated from the international victims’ rights instruments or if it was
the other way around. 156 The South African Victims’ Charter exemplifies
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153
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a victim-oriented document which explicitly refers to the influence of
international standards.157 The impact of victims’ rights standards in the
domestic systems proved to be contingent on a number of factors such as
legal tradition, strength of the domestic victim movement but also general
reliance on international law.
Both at the national and the international level, the matter of crime victims
were first brought to the fore in contexts related to prevention of victimization.
In the framework of the United Nations, the focus on victims was based on
the general mandate to promote rule of law and initially brought up on the
agenda of the Conference on the Prevention of Crime and the Treatment of
Offenders. In the Council of Europe, the European Committee on Crime
Problems was assigned with the task of promoting a common policy on
treatment of offenders.158
All in all, these changes instilled the recognition that the victim should have a
role in the overall aim to achieve justice.159 Associated with this phenomenon
was the claim purported by politicians and researchers, that the rights of
offenders and the rights of victims in the legal system must be rebalanced.160
In the context of these broader changes, the victim-oriented stance has
been considered as an expression of the ability to convey empathy for other
individuals. This perception which comprises a specific aspect of modernity
links the interest in the victim to the process of civilisation.161
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This shift described above, which took place over a long period of time has
been denoted as the rebirth or as the emancipation of the victim. All in all,
it engendered a transformation which has obliterated the picture of the
forgotten victim.162
2.1.3 The conceptualization of victims’ rights
Although the title of the Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power indicates that it is mainly concerned with
principles and although it has been claimed that it did not create new rights,
the Victim Declaration is generally considered as instigating a discourse of
victims’ rights. It sparked a concoction of victim-oriented or victimagogic
measures aimed at promoting justice for victims at the international as well
as at the national level, but above all, it implanted a perception of victims’
rights as entitlements.163
But the victimagogic phenomenon was not unilaterally directed at the
development of rights, it was also geared at measures outside the criminal
justice system and at the promotion of services, which victims, like other
vulnerable groups were supplied with in accordance with the welfare model.164
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The focus of the victim discourse was not always about implementing
victims’ rights but just as much about integrating a victim perspective and
about fulfilling the needs of victims as consumers of the criminal justice
system.165
The development of victims’ rights has in the last decade seen a boost which
has been supported by the adoption of a number of soft law instruments
adopted by the Council of Europe and, after the entry to the twenty-first
century, by legally binding instruments in the European Union.166A greater
inclination to co-operate and, within the framework of the European Union,
to surrender sovereignty in the field of criminal justice, provided added
impetus to the adoption of victims’ rights instruments. In the Union, the
discourse about victims’ rights thrived as a result of the Communication
from the European Commission 1999 which set out the goal to establish
minimum standards on the protection of victims. The discussions that
followed a few years later on a binding instrument and the subsequent
adoption of the Framework Decision on the standing of victims in criminal
proceedings became instrumental to the conceptualization of victims’
rights.167
Two political documents aimed to guide future policies in the field of
criminal justice are emblematic to the development of victims’ rights at
the international level in the last years; the Salvador Declaration, which is
the final document from the United Nations crime congress in 2010 and
the Stockholm programme, which sets out political priorities in the area
of freedom, security and justice of the European Union. The Salvador
Declaration refers to the need to consider victims in several paragraphs and,
due to its emphasis on individuals subjected to human trafficking, terrorism
and organized crime, it is characteristic of the recent tendency to stress the
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vulnerability of certain groups.168 The Stockholm programme identifies
victims of crime as an issue of priority for the first time in a document of this
kind.169
The degree to which domestic legislation on crime victims has been expressed
in terms of rights varies considerably between different countries. The
establishment of charters and bill of rights, in the common-law countries
is indicative of the tendency in these countries to emphasize rights typified
by the South-African Victims Charter and the Canadian Statement of Basic
Principles of Justice for Victims of Crime. In the United States, advocacy for
victims has led to legislation on victims’ rights both at the state and at the
federal level and subsequently to claims for constitutional amendments.170
Despite enactment of victim-oriented legislation, the civil law countries have
been less prone to refer to rights and the efforts to improve the lot of victims
in these countries have been discussed in terms of support and services.171
The appearance of the victim on the political agenda was followed by calls
by the victim movement for services and support and parallel to the growing
institutionalisation of this movement, victims’ rights became increasingly
accepted.
The composite effect of the development described above gradually formed
an appreciation that oppressed groups are best served by having their
interests recognised in law and as rights.172
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About the development in Canada, Roach, Kent (2005) Victims’ rights and the
Charter, Criminal Law Quarterly, p.474, Spalek (2006). op.cit, pp. 121-126,
Pemberton, A. (2009). Victim Movements: from varying needs to diversified criminal
justice agenda’s. Acta Criminologica, 22, 1-23, Hall (2010) op.cit.p. 143, Waller,
Irvin. (2010). Rights for victims of crime: rebalancing justice. Lanham, MD: Rowman
& Littlefield Publishers, Daigle, Leah E. (2013). Victimology: the essentials. Thousand
Oaks, Calif.: SAGE, pp. 75-94.
Joutsen, M. (1986) Changing victim policy: International dimensions, in G. Kaiser,
M. Kurry & R. Pound, The Causes of Popular Dissatisfaction with the Administration
of Justice. Chicago: American Judicature Society, Dijk, J.J.M. van and Groenhuijsen,
Marc (2007) Benchmarking victim policies in the framework of European Union law,
in Walklate, Sandra (ed.) (2007). Handbook of victims and victimology. Cullompton:
Willan.
Williams, Jon (2011). An international Convention on the rights of older people? in
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Today, although the notion victims’ rights is widely recognised and applied,
it is at the same time, as pointed out by Jonathan Dock, used with different
connotations. Victims’ rights are not commonly connected with the structural
dimension of the rights-concept which equates rights with entitlements.
The indeterminate approach to the concept and the uncertainty about its
significance enhances the symbolic use of statements on victims’ rights.173
2.1.4 The justification of international victims’ rights instruments
Introduction
A number of divergent justifications have been provided for the
pronouncement of victims’ rights. Compensation from the state has been
legitimised with the responsibility of the state to protect its citizens but also
with social solidarity with victims.174
Although two objectives stand out as central; the objective to prevent
secondary victimization and the objective to avoid repeat victimization,
another underlying factor that has legitimised the development of victims’
rights has been the need to improve the victim’s procedural status.
Secondary victimization
A frequently used argument to justify the establishment of victims’ rights is
the objective to prevent secondary victimization. This argument, which is
also endorsed by different strands of the victim movement appears in several
victims’ rights instruments.175 Although not always explicitly, it is implicit in
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Spalek (2006) op.cit. p. 122-123,Wolhuter et al. (2009), p.119, Hall (2010) op.cit.pp.
137-143.
The harm done to victims and the objective to prevent secondary victimization are often
used in combination when victims’ rights are motivated, preamble, Recommendation
Rec(2006) 8 of the Committee of Ministers to member states on assistance to crime
victims adopted by the Committee of Ministers on 14 June 2006 at the 967th meeting
of the Ministers’ Deputies, (hereinafter, Recommendation(2006) 8) Council of the
European Union (2009a) Council Conclusions on a strategy to ensure fulfillment of
the rights of and improve support to persons who fall victim to crime in the European
Union 2969th JUSTICE and HOME AFFAIRS Council meeting Luxembourg, 23
October 2009, Brienen and Hoegen (2000) Victims of crime in 22 European criminal
justice systems WLP, Nijmegen, p. 23, Groenhuijsen (2001) Public damage funds.
European developments and some comparative observations, in Fattah, Ezzat A.,
Parmentier, Stephan & Peters, Tony (red.) (2001). Victim policies and criminal justice
on the road to restorative justice: a collection of essays in honour of Tony Peters. Leuven,
Belgium: Leuven University Press, Zwanenburg (2006) op.cit. pp. 647-648.
Preamble, para 7a, 13, Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime, resolution 2005/20, (hereinafter, Guidelines on child victims),
preamble, para 3.3, 16.1, Recommendation Rec(2006) 8, recital 24, Directive
2011/92/EU of the European Parliament and of the Council of 13 December
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the stress on respect for crime victims and the need for sensitivity to their
interests.176
The phenomenon of secondary victimization is generally held to signify
that the criminal justice system should do no additional harm to the victim.
It is also defined as “victimization that occurs not as a direct result of the
criminal act but through the response of institutions and individuals to the
victim.” Secondary victimization may result from the overall function of the
criminal justice system as well as from the treatment of specific agents of the
justice system.177
The harm of crime
A weighty argument for establishing victims’ rights is the harm caused by
the criminal act.178 Harm is a major defining element in definitions of the
crime victim set out in national legislation and in international victims’ rights
instruments. The arguments for reparation depart from the harmful negative
consequences which the victim is confronted with in the aftermath of crime.179
Victimological research on the post-traumatic stress syndrome has added to
the stress placed on harm. In line with this tendency, social justice and solidarity
are highlighted as rationale for meeting the needs of victims.
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pornography, and replacing Council Framework Decision 2004/68/JHA, para
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systems.
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(d), 4, 9 (d), Guidelines on child victims, Brienen and Hoegen (2001) op.cit. p. 23.
Para 1.3, Recommendation (2006) 8, op.cit. Brienen and Hoegen distinguish between
direct and indirect forms of secondary victimization, the former characterised by
insensitive treatment, often fuelled by attitudes of the criminal justice staff, and
the latter by lack of information and difficulties surrounding the victim’s right to
compensation, Brienen and Hoegen (2001). op.cit, p. 24. The South African Victims
Charter describes secondary victimization as everything that contributes to revictimization; http://www.southafrica.info/services/rights/victimscharter.htm.
Joutsen (1987) op.cit. p. 52, Fattah (1992) op.cit. p.5, Pindell, Aldana (2004) In
vindication of justiciable victims’ rights to truth and justice for state sponsored
crimes, Vanderbilt Journal of Transnational Law, Nov, 2002, Vol.35(5), p, 1407.
Section VII, Basic Principles and Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law adopted and proclaimed by General
Assembly resolution 60/147 of 16 December 2005, (hereinafter, the Remedy
principles) article 1.1, Draft UN Convention on Justice and Support for Victims of
Crime and Abuse of Power Crime and Abuse of Power, 8 February 2010.
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The focus on harm appears with respect to the objective to avoid repeat
victimization as well as in relation to the objective to prevent secondary
victimization. By applying to the potential and the actual victim, it can be
seen as a node with links together the two main objectives of victims’ rights.
The social contract
Another justification which appears explicitly and implicitly in victims’
rights instruments is related to the failure of the state to protect citizens
from crime. This argument, which received impetus alongside the rise of the
welfare-state, is associated with the contention that the judicial revolution
deprived victims of their possibilities to vindicate crime and seek remedies
and that accordingly, the state is obliged to protect individual from crime
and from the effects of crime.180 In this vein, it has been argued that “if ever
there was an implied social contract between individuals and their collective
entity, it was to provide access to some form of justice, to ensure that the
justice process functioned and to enforce a remedy for the aggrieved party.181
Victims’ rights and human rights
Already before the victim discourse was influenced by human rights,
statements in victims’ rights instruments and in doctrine displayed links to
human rights. Some of the notions which are at the heart of human rights
regime such as access to justice, dignity, fair treatment and the rule of law
have been part and parcel of several victims’ rights instruments.182
In human rights theory, the idea that human rights respond to standard
threats against the human dignity assumes a central position. These threats
have in victims’ rights instruments materialised in two ways; as the threat of
repeat victimization and as a threat of unfair procedures.183
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Joutsen (1987). op.cit. p.250,Megrét (2010) op.cit. pp. 123-204, Francoise Tulkens
refers to the bad conscience of the state; Tulkens, Francoise (2011) The Paradoxical
Relationship between Criminal Law and Human Rights, Journal of International
Criminal Justice (2011) 9 (3): pp. 577-595
Bassiouni (2006) op.cit. p. 207.
Para 4, Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power (hereinafter, the Victim Declaration) introduction, UNODP (1999a) Guide
for policy-makers on the implementation of the United Nations Declaration on Basic
Principles of Justice for Victims of Crime and Abuse of Power, p. 3, 7, preamble, Council
Framework Decision 2001/220/JHA on the standing of victims in criminal procedure,
(hereinafter, Framework decision 2001) Hanly, Conor (2007). op.cit. Understanding
the South Africa Victims Charter (2008) Department of Justice and Constitutional
development, http://www.justice.gov.za/VC/docs/2008Understanding%20victims_
context.pdf, Hall (2010) p.163,
Nickel, James W (2007). Making sense of human rights. 2. ed. Oxford: Blackwell, pp.
65-66.
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The attention given to victims in the framework of human security implicates
recognition of the state’s obligation to provide protection of individuals
although so far it has mainly been directed at special forms of non-state
crime, such as terrorism and trafficking.184
The politisation of the crime victim
The interest in the victim can be seen as part of a wider paradigm in which law
is increasingly politicized.185 The establishment of victims’ rights paralleled
a general priority of crime and criminal justice issues on the political agenda.
A consequence of this tendency is that the interest in the victim sometimes
has been pragmatic. Politicians from right to left have been unified in the
understanding that the victim issue was apt for gaining large public support.
The dominant goals of post-war criminal justice policies concerned with
crime control, efficiency and rehabilitation of the offender fittingly coincided
with the focus on victims.186 The political use of arguments for improved
protection of victims explains the symbolic role of victims and the argument
that the victim has been used for other purposes than to protect victims,
epitomized by the tenet that criminal justice is never entirely for the victim
but just as much a struggle against crime.187
Alongside the exploitation of victims in different settings, some of the
interest groups that lobbied for protection and rights on a more general
basis have contributed to promote the cause of victims. The attention given
to violence against women coincided with the general aim to improve the
position of the women in society. The use of restorative justice for victims
has been considered as a means to promote rehabilitation of the offender.188
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Victimology The facts and the rhetoric, in Fattah, Ezzat A. (red.) (1992). Towards
a critical victimology. Basingstoke: Macmillan, pp. 45-48, Hall (2010) op.cit. p.10,
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(2011) op cit.pp. 41-70.
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Oxford University Press, p.2.
Dignan (2005) op.cit. Crawford & Goodey (ed.) (2000). op.cit.p.186, Herman,
Judith (2005) Justice from the victim’s perspective, Violence Against Women. 2005
May Vol.11(5), pp.572-573, Wemmers and Cyr (2006) op.cit. Pemberton, W. Winkel
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As the recognition of the victim often corresponded with the aim to achieve
crime control, the promotion of victims’ rights has in many countries
paralleled a punitive and retributive approach which emphasised just deserts
and longer punishment. In light of the declining confidence in the criminal
justice systems of many countries, crime victims have been seen as a drive
to change this situation. Against this background, mechanisms to measure
victims’ satisfaction have been seen as possible instruments to change the
inclination of people to report crimes.189
The practice of invoking victims’ rights as a disguise of other interests has
been a source of criticism to victim-oriented reforms.190 The polarization
between offenders’ rights and victims’ rights and the symbolic use of victims
has fed claims that victims deserve rights and support in their own right.
This view is articulated in the Council of Europe’s recommendation 2006
(8) on assistance to victims which expresses the conviction that “assistance
to victims should be understood, developed and promoted for its own sake.191
2.1.5 The needs of crime victims
Victims’ rights are claimed to reflect the needs of victims and the close link
between the needs and the rights of victims is resonated in victims’ rights
instruments and in victimological doctrine.192 The Victim Declaration has
been held to represent a “pure view of victims’ needs” and the Council of
Europe Recommendation (85) 11 states that “victims’ needs should be
taken into account to a greater degree, throughout all stages of the criminal
justice process. The European Commission has in recent years placed great
emphasis on whether the current legislation actually meets the needs of
victims.”193
Although recognition of victims’ needs have impacted and even generated
victims’ rights, it is also true that opinions are shared with respect to whether
the needs of victims or the rights of victims should be given precedence in
victim-oriented policies. In accordance with the discussion on this matter, a
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Roach (1999) op.cit. p. 286, Brienen and Hoegen (2000) op.cit. p. 24, Christie (2010)
op.cit.
Crawford & Goodey (2000). op.cit.p. 28.
Para 38, Explanatory memorandum to Recommendation Rec (2006) 8, op.cit.
This contention does not hold in all respects, compensation is for example generally
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Preamble, Recommendation Rec (85) 11 of the Committee of Ministers to member
states On the position of the victim in the framework of criminal law and procedure
adopted by the Committee of Ministers on 28 June 1985 at the 387th meeting of the
Ministers’ Deputies, (hereinafter, Recommendation (85)11) Hall (2010) op.cit. p.65,
European Commission (2011) op.cit.p. 8.
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distinction has been made between needs-based and rights-based approaches
to the management of crime victims in the criminal justice system.194
Victimological literature displays a number of assumptions about victims’
needs. One of them is that these needs are determined by personal
characteristics, in the same ways as reactions to crime. This claim is however
heard alongside the claim that different groups of victims’ share the same
basic needs.195 Another assumption is that the needs of crime victims may
differ over time and extend beyond the criminal justice procedure.196
Empirical studies on the experiences of victims in the framework of judicial
proceedings have displayed that the most basic needs of victims revolve around
respectful treatment, information and assistance.197 The strong emphasis
on these elements in victimological research has been linked to the notion of
secondary victimization and to theories about interactional justice.198
Victimologists have summarised the needs of victims in similar ways.
Sometimes a differentiation is made between outcome needs and procedural
needs. Others have suggested that it is critical to separate emotional and
legal needs.199 Irwin Waller lists recognition, information, personal safety
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F.W. (2008). Evaluating victims experiences in restorative justice. British journal of
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(2004) Battered women multitude of needs: evidence supporting the needs for
comprehensive advocacy, Violence against women 2004:10, p. 1015.
Shapland, Joanna, Willmore, Jon & Duff, Peter (1985). Victims in the criminal justice
system. Aldershot: Gower, Wemmers, Jo-Anne M (1996) op.cit. pp.122-148, Dunn,
Peter (2007) Matching service delivery to need, in Walklate (ed.) (2007) op.cit. Dijk,
JJM, van (2009) p. 21, Shapland (2010)Victims and criminal justice in Europe, in
Shoham, Giora, Knepper, & Kett (2010). op.cit. pp.352-353.
Laxminaryan, M. (2013) Interactional justice coping and the legal system: Needs of
vulnerable victims, International Review of Victimology 2013, Vol 19:2, pp.145-158.
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and possibilities to give voice in justice proceedings as the basic needs of
victims.200 Other victimologists have divided the needs of victims into four
clusters embracing emotional needs, needs concerning criminal proceedings,
financial needs and primary needs.201
These findings have been considered and reflected in victims’ rights
instruments in different ways. The variety of needs have compelled
consideration of the vulnerabilities of certain victims as well as their
personal characteristics, i.e. sex, social status, mental stability, type of crime
and physical power.202 The temporal aspect of needs has been considered
by differentiating immediate assistance, medium term assistance and longterm assistance.203
A major challenge for legislators and policymakers is that victims’ needs must
be connected to the objective as well as the subjective impact of crime.204
This raises the problem of identifying the needs that are common to various
groups of victims and how these needs can be translated to legislation.
With regard to the complexities considered above, it is hard to generalise
about the central needs of victims but it may be concluded that among the
needs that appear as basic are the need for respect of the victim’s dignity,
access to justice, reinstatement of safety and control, redress and support
from other fellow beings.205 These findings should be considered in light of
research about the general needs of human beings.
2.1.6 Victims’ rights in victimology
The gradual interest in victims’ rights which emerged as a central issue in
victimological discourse must be viewed in perspective of how victimology
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8 op.cit.
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developed parallel to the victim’s movement.206 In the early days of victimology,
the priority topics were victim precipitation, risks of victimization and lifestyle theories aimed to gain knowledge about victims’ experience of crime.
Parallel to this direction, a need emerged for knowledge about prevalence rates
independent of police statistics and this generated a new form of study; the
victim survey. These surveys demonstrated that a great number of victims
suffered psychological as well as financial consequences from crime but they
also contributed with knowledge on the needs of victims and on the satisfaction
of victims with victim-oriented legislation and in this way, they served as a
breeding ground for the victim movement and the subsequent formulation
of rights.207 When the new discipline victimology eventually converged with
advocacy for victims’ rights, it became known as applied victimology.208
Human rights have also appeared in the debate about the scope of victimology
and the victimological research agenda and in this vein, some victimologists
have advocated a widened perspective of victimology which include victims
of human rights violations.209
2.1.7 The core victims’ rights
The argument in this study about correspondence between victims’ rights
and human rights makes it imperative to examine whether there are rights
in the international victims’ rights instruments that could be considered
as more fundamental than others. A presumption for such an examination
is that the consensus articulated in legal instruments and in victimological
doctrine has generated a set of core victims’ rights.
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A number of attempts have been made to encapsulate the essence of the
international victims’ standards.210One way to analyse the core rights of
victims is to assess the rights that are common to the numerous victims’
instruments. A starting-point for any outline of victims’ rights is the
Victim Declaration which enumerates ten major rights. In an article on
benchmarking legislation on crime victims, Jan van Dijk took the rights
of the Victim Declaration as the point of departure for a comparison with
the United Nations Convention against Transnational Organised Crime
(UNTOC).211 This approach can be further elaborated by comparing
subsequent victims’ rights instruments as well as some of the human rights
instruments with the Declaration.
An appropriate starting point to such an elaboration is Recommendation
(1985) 11 on the position of the victim in criminal procedure which elaborate
on the ten rights of the Victim Declaration although in a more detailed
way. A decade later, it was followed by a more extensive Recommendation
on assistance to victims that also covers the ten major rights of the Victim
Declaration.212
In the framework of the European Union, the Framework Decision on the
standing of victims in criminal proceedings was for some time the major
instrument and like its successor, the Directive on victims’ rights, it covers
almost all of the ten tights of the Victim Declaration.213
With regard to the separation between victims’ rights and the human rights of
victims, also the uniformity between the Victim Declaration and the relevant
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Nijmegen: Wolf Legal Publishers, p.535.
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UNTOC Convention scores four of the ten rights and the Trafficking Protocol scored
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& Pemberton (2009), op.cit. p. 45, Waller (2010) op cit. pp. 36-41.
This recommendation was preceded by Recommendation No. R (87) 21 of the
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human rights instruments directed at vulnerable groups of victims is noteworthy.
Insofar as there is incongruity between these instruments, it may be explained
by either the general character of the instrument or the direction at certain
forms of crimes which have not been deemed compatible with restorative justice
mechanisms. The instruments on trafficking in human beings and on sexual
exploitation do not for obvious reasons include any references to restorative
justice.214 The Council of Europe Convention on the Protection of Children
against Sexual Exploitation and the Convention on Violence against Women
score seven respectively eight of the ten rights in the Victim Declaration, and
the reason that there is not full convergence is the absence of provisions on
compensation and restorative justice in these instruments.
Seven of the ten rights in the Victim Declaration are included in the
Rome Statute and the rules of procedure and evidence.215 The Basic
Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law include the right
to respect and recognition, compensation, various aspects of protection,
information and assistance.216Also the Guidelines on Child Victims
expand on the ten rights of the Victim Declaration in the specific context
of child victimization.217
Three examples can be provided of how national legislation reflects victims’
rights; the American Crime Victims’ Rights Act (CVRA) which restates the
ten rights of the Victim Declaration but which also includes fairness and
the right to proceedings free from unreasonable delay, the South African
Victims Charter and the Canadian Statement of Basic Principles of Justice
for Victims of Crime with reiterates the rights of the Victim Declaration.218
Several victimologists have summarized the major victims’ rights.
Groenhuijsen argues that the major rights which can be extracted from
the international instruments can be narrowed down to the right to respect
and recognition, the right to receive information, the right to legal advice,
the right to protection and the right to compensation.219 Irvin Waller takes
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Para 5, 11 (b) 11 (c) 12 (c), 13, the Remedy Principles.
XIII para 36, Guidelines on child victims, op.cit. In the guidelines, restorative justice
is expressed as something that should be encouraged.
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a similar approach and lists nine rights which, in his view match the basic
needs of victims; the right to recognition, the right to assistance reparation
and to protection participation and the right to prevention of victimization
and to this list adds the right to implementation as a separate right.220 In a
book on victims’ rights, Matthew Hall divides the rights that come across in
the nine jurisdictions examined in the book in four groups concerned with
information, protection, compensation and consultation.221
With respect to the importance of consensus, account should also be taken
to how these core rights have been embraced by the different directions of
the victim movement.222 In 2009, Victim Support Europe listed four rights
which in their view should be given priority. These rights comprise the right
to respect and dignity, the right to information, the right to participation
and the right to support services. The victim support movement has on the
whole been keen to stress the right to information and respect while the
major concern of the violence against women movement has been stress
on safety and protection.223 The impact assessment made by the European
Commission is infused by five main objectives which correspond to the
previously mentioned core rights; the respect for victims’ dignity, the
objective to ensure protection, support access to justice and compensation.224
To a certain extent, the consideration of what should be labelled as core
rights is a matter of semantics and how different researchers have chosen
to categorize victim-oriented reforms.225When extracting the core victims’
rights one must consider how the concepts in international law overlap. A
provision which in one context is subsumed under a principle is in another
context considered as a separate right. Some writers have stressed certain
aspects of the major principles, for example legal aid and swift processing.
This cursory overview verifies the relative consensus among victimologists
about the rights that are regarded as fundamental and that many of the rights
listed in current victims’ rights instruments depart from the ten rights in the
Victim Declaration.226
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Groenhuijsen (2013) op.cit. p.315.
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A closer examination reveal that the right to respect, the right to protection
and the right to remedies are at the heart of victim protection and this verifies
the relative concurrence between victims’ rights instruments and human
rights. These core notions are visible the instruments which otherwise
include few aspects of victims’ rights as well as in various policy documents
issued in recent years.227 When the victims’ rights and the human rights are
placed parallel against each other these are stand out as being at the very
heart of victim.228
2.1.8 The character of victims’ rights
The divergent character of victims’ rights makes it possible to place them in a
number of different drawers. The overarching description of victims’ rights
as providing “justice and support” in the Draft UN Convention on Justice
and Support for Victims of Crime and Abuse of Power endorse the fact that
victims’ rights comprise rules on treatment as well as rules on the procedural
status of victims. Sometimes this distinction is articulated as a separation
between service rights and procedural rights. While the service rights
are described as the right to respectful treatment, support, information
and compensation, the procedural rights denote direct involvement in
the criminal justice system with respect to the decision to prosecute, the
sentencing process and the post-conviction stage.229
The service rights and the procedural rights can be matched with the needsbased and the rights-based approach to victimization which are said to
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of Victimology 2004 11: pp.188-189, Leyh, Brianne McGonigle (2011). Procedural
justice?: victim participation in international criminal proceedings. Cambridge:
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create delivery of services, respectively claimable rights. This distinction
becomes crucial with regard to failure of the state to deliver the measures set
out in victims’ rights instruments. While from the perspective of the rightsbased approach, non-fulfilment should be followed by remedies and redress,
it is claimed that the needs-based approach make victims subjected to the
discretion of authorities.
The distinction between procedural rights and service rights is not however
clear-cut and the fact that services are sometimes formulated as rights
and that the realisation of rights presupposes service-like implementation
verifies that there is no consistent approach to separate the categories.230
In this study, the classification of victims’ rights is connected to how the
human rights have been categorized and on this basis, considerations are
made about the enforcement of victims’ rights.231
2.1.9 Implementation of victims’ rights instruments
The Victim Declaration calls on member states to give effect to its provisions
in different ways and to periodically review existing legislation and practices
in order to ensure responsiveness to changing circumstances.232
The expectations of the world community about the ability of states to
effectuate direct change in compliance with the Victim Declaration were
initially fairly modest. The description of the Victim Declaration as a
shopping-list and the anticipation that the standards in the Declaration could
not be realistically met in immediate future are telling of the view of victims’
rights as policy goals rather than enforceable rights.233
Already one year after the adoption of the Declaration, the need for effective
implementation was stressed in a resolution the Economic and Social
Council. The United Nations has since then taken a number of measures
to assist countries in the efforts to implement the Victim Declaration and
subsequent instruments.234 A handbook and a guide have been developed
230
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to supplement the Victim Declaration. In these documents, the ratification
of international human rights treaties, standards and norms are seen as
primary means to protect victims and states are recommended to assess
their practices with regard to the provisions in the Victim Declaration.235
A number of efforts have been made to evaluate the impact of the Victim
Declaration. A first attempt to examine the victim-oriented reforms in
member states was made on the basis of questionnaire dispatched to member
states of the United Nations. The disappointing results of this study were
confirmed in other studies.236
Victim satisfaction is assessed in surveys carried out by international as well
as by victim support organisations and by means of anecdotal evidence.237
Several victimological studies have examined the implementation and
compliance of specific victims’ rights instrument. In the comprehensive
analysis of victim legislation in 22 European countries, the findings were
categorised and rated according to legislative reform and best practice.
It was demonstrated that the recommendations were far from realised
and that none of the states had fully implemented the Council of Europe
recommendation which was examined in this study.238
The Framework Decision has been evaluated by the European Commission
in two reports and they have led to the overall conclusion that the
implementation is not adequate.239
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These evaluations have in common the observance that the implementation
of victims’ rights has failed. It is in this vein, pointed out that victims’ rights
are not enforced in the same way as the rights of offenders and that the
problems related to implementation of victims’ rights are similar in many
jurisdictions.240 The judgements of the European Court of Human Rights
and the European Court of Justice have brought proof of the insufficient
protection of the human rights of victims.241
Any discussion of how victims’ rights can be realised must distinguish
between implementation and compliance of international standards. While
implementation usually denotes absorption of international standards
through legislation and judicial decisions, compliance alludes to changes of
behaviour, attitudes as well as the establishment of an infra-structure which
is conducive to the support and protection of victims. But compliance also
denotes the degree to which a state succeeds in respecting and ensuring
human rights.242 From this follows that compliance is a much wider concept
which refers to how rights are put into practice. The Victim Declaration takes
note of this distinction by promoting “the observance of codes of conduct
and ethical norms, in particular international standards, by public servants,
including law enforcement, correctional, medical, social service and
military personnel, as well as the staff of economic enterprises.243 A similar
recognition of the distinction between implementation and compliance is
made by the European Commission with regard to the reporting procedure
envisaged for the Directive on victims’ rights.244
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The distinction between implementation and compliance or between formal
and actual implementation has been taken into account in several studies.
In the study about victims in Europe (the Vine project) a methodology was
used which is comparable with this distinction, and which was based on the
difference between legal and organisational implementation.245
The focus on legislation has shifted over the years and victimologists have
contended that legal rights are nothing worth unless they are supplemented
by services.246 The fact that full realisation of victims’ rights requires not
only legal reform but also changes in organisation, funding and changes of
attitudes has been repeatedly acknowledged by victimologists. It has been
remarked in a number of different contexts that although legislation has been
set in place, the actual provision of information to victims or other services
is not successful.247 Recognition has grown in Europe that full compliance
requires that all the rights of the relevant victims’ rights instrument are
adhered to.248
The root of the problem
Researchers have tried to find rationales to the poor implementation of
victims’ rights. One answer has been that the victim issue, although it is
today high on the political agenda, has not been seen as a priority. In this vein,
the deplorable situation is explained by lack of knowledge and resources.249
Full implementation has required resources which have not been willingly
transferred. In 2009, it was concluded that several member states of the
European Union lacked “administrative capacity, funding and infrastructure
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to implement fully measures and entitlements.250 Even if and when victims’
standards have been prioritized by politicians, it has been difficult to implant
a sense of priority for victims’ rights in the professionals working in the
criminal justice system.
A possible explanation to the poor implementation is the vague language
of the victims’ instruments and the lack of specificity with respect to how
the goals in the standards should be achieved. The wordings of victims’
rights instruments are by and large a consequence of the negotiating
process through which the international instruments are developed. Based
on divergent views of the negotiating parties or member states, these
instruments are often intentionally left vague so as to suit the divergent legal
traditions and available resources of national jurisdictions.251
A recurring argument with respect to this matter is that the victim-oriented reforms
have served other purposes than to cater for victims. This line of argument, which
was forwarded by victimologists at an early stage of the victims’ rights movement
and which is still invoked, goes along with the claim that victims’ rights are not
sufficiently grounded in the lived experiences of crime victims.252
2.1.10 Reflections
The needs of victims
With respect to the alleged relationship between victims’ needs and victims’
rights and the claim that human rights express the fundamental needs of
human beings, it becomes important to take a closer look at how the most
basic needs of victims have been perceived in psychology. In this regard,
the needs-hierarchy established by Abraham Maslow is a helpful device to
assess the prioritization of needs and their relation to rights. In broad terms,
this theory comprises three levels; basic needs, psychological needs and selffulfilment needs which are further divided in various sub-categories.253 The
physiological need for food and water at the lowest level of the hierarchy is
followed by the basic needs to safety and security. These needs have been
entrenched in human rights treaties by the establishment of the right of
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life and the right to physical security.254 Drawing on this model, it is easy to
conclude that the needs which are considered as fundamental at the lowest
level of the needs hierarchy are the very same needs which are imperative for
the purpose of preventing crime and repeat victimization. This is one aspect
of the close link between victims’ rights and basic human needs.
But this comparison also appreciates that victims’ rights go beyond the most
basic needs. The right to respect and recognition, considered as one of the
most fundamental rights of victims is possible to link to what is known as
“esteem” in Abraham Maslow’s needs hierarchy, a level that is above the basic
needs. Also the need to participation or the need to have a voice is found in
the upper echelons in the hierarchy of needs.
The implication of these reflections is that the emphasis on the basic needs
of victims underlines the link to human rights. The claim that some of the
primary needs of human beings also are the needs of victims has a particular
bearing in this study.
The different needs which victims may experience following a crime are
reflected in the divergent character of victims’ rights. The fact that victims’
rights instruments feature welfare rights as well as due process rights has
however consequences which also render the enforceability of these rights
challenging.255
Victims’ rights instruments display different approaches towards the needs
of victims in the framework of victim policies; those which emphasize that
victims share the same basic needs and those which stress the differences
and the particular needs of certain vulnerable groups.256 The approach of the
European Union Directive on victims’ rights envisages that all victims should
have their most basic needs met and that other needs should be assessed by
means of an individualised approach.257
Implementation of victims’ rights
The most overriding conclusion with respect to how victims’ rights are
implemented is the inadequateness. Several studies have demonstrated that
compliance is less satisfactory than their implementation of victims’ rights
standards.258
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The conclusions above may be considered from a human rights perspective.
To begin with, it may initially be asked if the failure to implement and comply
with victims’ rights can be seen as an indication that they are not taken
seriously or as a lack of appreciation for the connection between victims’
rights and fundamental human rights.
Considerably less attention has been given to how human rights obligations
relevant to victims are complied with. The discussions about implementation
are seldom associated with the general implementation of human rights and
the duties set out with regard to the investigation and prosecution of crime
in this field. 259
Sometimes the point is made by those who doubt the possibility of achieving
full implementation of victims’ rights that these rights cannot change the
fact that a crime has taken place.260 This argument focuses on the crime and
on the actual victim and is not concomitant with the fact victims’ rights are
also associated with secondary victimization and with how victims value the
quality of interpersonal treatment.
Also with regard to the issue of implementation, the correlation between
victims’ rights and human rights obligations it is not insignificant. It has been
concluded that supportive attitudes towards victim-oriented reforms are
critical to ensure implementation of victims’ rights.261 The understanding
that victims’ rights are means to implement basic human can generate a
stronger legitimacy to victim rights reforms.
A striking conclusion is that implementation is particularly low with
respect to the rights to of victims that relates to protection of the physical
integrity and the right to redress, rights considered as the most basic and
fundamental and which in this study is identified as the very sources of victim
protection.262 The matter of poor implementation is linked to the lack of
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accountability and it has been held that in many instances are victims’ rights
not enforceable and that when they are violated, there is a lack of remedies.263
From the perspective of a rights-based approach, the obligation to respect,
ensure and fulfil human rights and to exert due diligence forms the very basis
of victim protection and this point of departure compels a debate about
implementation that includes the availability of remedies.
With regard to the argument that victim-oriented reforms have served
other purposes than to cater for victims, the rights of the individual must be
stressed but at the same time, it should be recalled that in the case law of the
European Court of Human Rights, victims’ interests may be representative
of the public interest which might conflict with the rights of the individual.264
The difficulties in ensuring compliance need to be considered from the
diversified character of victims’ rights. With respect to the fact that victims’
rights standards feature provisions on the procedural status of victims but
also provisions related to the quality of treatment, different methods of
implementation are required.
The current development of victim policies indicates a will to expand
victims’ rights. As a response to this move it has been argued that instead of
adopting new rights, stronger efforts are needed to ensure implementation
of the most fundamental rights.
The justifications of victims’ rights
This overview has demonstrated that the human rights principles are
supportive to the establishment of victims’ rights and that some of the
arguments which are used to justify why international law is needed
to improve the predicament of the individual recur in victims’ rights
instruments.265 The idea of social solidarity with vulnerable groups which
is at the heart of human rights law has been beneficial for the development
of victims’ rights. The responsibility which states have to protect its citizens
is another example of how the human rights appear in the justification of
international victims’ rights instruments.

263

264

265

Anthony, Lazaro, João Rasquete, Amaral, Marques, Pita (2009) op.cit. pp.145-146.
Jackson (2004) Putting victims at the heart of criminal justice the gap between rhetoric
and reality, in : Cape, Ed, (ed.) Reconcilable rights? Analysing the tensions between
victims and defendants. Legal Action Group, London, UK, pp.78-79, Shapland, J.
(2012). op.cit. Groenhuijsen, M.S. (2014). The development of international policy
in relation to victims of crime. The International Review of Victimology, 20(1), 31-48.
Åström, Karin (2014). Rättsliga åtgärder mot människohandel: att skydda offer eller
möta hot. Diss. Umeå : Umeå universitet, 2014.
Mawby, R.I. (1988) Victims needs or victims’ rights: alternative approach, in Maguire,
Mike & Pointing, John (red.) (1988). Victims of crime: a new deal?. Milton Keynes:
Open University Press.

83

CHAPTER 2 VICTIMS’ RIGHTS

The emphasis on the harm caused by crime concurs with the objective to
prevent re-victimization and to end impunity and underlines the link with
human rights. Alongside the recognition that non-state crime can violate
human rights, the establishment of victims’ rights seems a natural corollary
to remedy this violation. The objective to prevent repeat victimization is
anchored in universal human rights treaties which have been elaborated in
specialized instruments.
The phenomenon of secondary victimization does not, at face value seem
to straightforwardly fit with of human rights. On a closer look, it becomes
clear that this notion is inherent in the principle of access to justice which
is central in human rights law. In this light, the understanding of victims’
rights as a matter of human rights can be associated both with prevention of
secondary victimization and avoidance of repeat victimization.
2.2 The normative basis of victims’ rights
This section features a presentation of international legal instruments
of relevance to crime victims. The inclusion of universal human rights
instruments in this overview is motivated by the discourse on which this
study is based.266 The universal character of human rights which makes
them applicable to all individuals, in all situations and in all countries is the
obvious justification for this approach.267 Another reason is their superior
status. States are bound by consent to protect human rights, either because
of ratification of a treaty or because the relevant norm forms part of
customary law. Finally, the inclusion of human rights can be justified by their
interdependence with victims’ rights instruments.
The instruments presented in this section are categorized in a matrix which is
based on three elements: the classification or whether the document has been
adopted as a victims’ rights instrument, the target group of the instrument,
i.e. whether it is oriented towards victims of all forms of crime or a specific
group of victims, and the legal status of the instrument, i.e. whether the
document can be categorized as binding or non-binding.268 In accordance
with this structure, the instruments are further divided in four levels.
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This approach has become more visible recent times, Hall (2010) op.cit. pp.66-69,
Groenhuijsen and Letschert (2012). op.cit.
Piechowiak (1999) What are human rights? The concept of human rights and extra
legal justification, in Hanski, Raija & Suksi, Markku (ed.) (1999). An introduction to
the international protection of human rights: a textbook. 2., rev. ed. Turku: Åbo Akademi
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prevention and criminal justice A human rights perspective, CN7/2010/CRP.6,E/
CN.15/2010/CRP.1,3 March 2010, p. 3.
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The target group of the various instruments serves as an indicator of how
vulnerability has been assessed.269 The legal character of the instruments
goes back to the sources of international law as laid down in the Statute
of the International Court and to the possibilities to assess compliance by
monitoring bodies or complaints mechanisms.
The selection in this presentation has been made with respect to the
abundance of victim-oriented instruments. Emphasis has therefore been
placed on the most recently adopted instruments and on the standards set
out in the European context. The theme of the study has also justified the
exclusion of instruments which are confined to abuse committed by the state
or agents of the state. The first level which comprises binding and universal
human rights instruments are universal because they are open to signature
for all states, and general in the sense that they cover a large spectrum of
rights.
2.2.1 HUMAN RIGHTS INSTRUMENTS
2.2.1.1 Binding and general human rights instruments
The Bill of Rights
The Universal Declaration of Human Rights constitutes the basis of all other
human rights instruments and is sometimes given the status of customary
law.270 Together with the International Covenant on Civil and Political
Rights (ICCPR) and the Covenant on Economic Social and Cultural Rights
(ICESCR), it forms part of the International Bill of Human Rights.271
Of special significance to victims of crime is the right to life which is a
non-derogable right within the meaning of article 4 of ICCPR. The State’s
obligations in relation to this right stretch beyond the duty to refrain from
the intentional and unlawful taking of life by public officials and embodies
the positive duty which states have to take appropriate steps to safeguard the
lives of individuals within its jurisdiction.
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Drzewicki, Krzysztof (1999) Internationalization of human rights and their
juridization, in Hanski, Raija &Suksi, Markku (red.) (1999) op.cit. p.37.
Universal Declaration on Human Rights, GA Res 217 A(III), UN Doc A/810, at 91,
Smith, Rhona K. M (2007). Textbook on international human rights. 3. ed. Oxford:
Oxford University Press, p. 45, Bantekas and Oette (2013) op.cit. p. 62.
International Covenant on Economic, Social and Cultural Rights, adopted 16 Dec.
1966, G.A. Res. 2200 (XXI), U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc.
A/6316 (1966), 993 U.N.T.S. 3 {entered into force 3 Jan. 1976); International Covenant on Civil and Political Rights, adopted 16 Dec. 1966, G.A. Res. 2200 (XXI), U.N.
GAOR, 21st Sess., Supp. No., Smith (2007) op.cit. p. 37.
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The general comments to the Conventions recognize the horizontal
dimension of the Convention.272 The first Optional Protocol to the
International Covenant on Civil and Political Rights gives states the
possibility to recognize the Human Rights Committee as qualified to
receive and examine communication from individuals and it has yielded the
development of a case law pertaining to victims of crime which however is
predominantly concerned with victims of state-sponsored-crime.273 In 2008,
an optional protocol was adopted which allows the Committee on Economic,
Social and Cultural Rights to consider individual and group complaints.274
Article 28 in the Covenant on Civil and Political Rights stipulates the right
to social and international order and it is mentioned with regard to the claim
that this right constitutes a basis for further obligations to implement rights
that are not accessible to vulnerable groups, and the possible bearing which
this claim might have on victims of non-state crime.275
The European Convention for the Protection of Human Rights and Fundamental
Freedoms
References to the European Convention for the Protection of Human Rights
and Fundamental Freedoms appears as a point of reference in victims’ rights
instruments.276
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Committee on Economic Social and Cultural Rights, General Comment 3. The
nature of States parties obligations (Art. 2, par.1) 1990-12-14, para 3, General
Comment No 31, Nature of the General Legal Obligation Imposed on States Parties
to the Covenant, CCPR /C/21/Rev1/Add 13: 2004-05-26.
Optional Protocol to the International Covenant on Civil and Political Rights of
December 19, 1966; G.A.Res 2200 (XXI) 21 UN GAOR Supp (no 16) at 59 arts
1-2 UN Doc A/6316 1967 reprinted in ILM 383 http://www2.ohchr.org/english/
bodies/hrc/HRCommitteeCaseLaw.htm, McGoldrick, Dominic (1994). The Human
Rights Committee: its role in the development of the International Covenant on Civil and
Political Rights. Rev. and updated version of the author’s thesis (doctoral--University
of Nottingham, 1988) Oxford: Clarendon, pp. 120-246.
Optional Protocol to the International Covenant on Economic, Social and Cultural
rights, GA Res A/RES/63/117 10 December 2008.
Pogge, Thomas (2000) The International Significance of Human Rights, The Journal of
Ethics, Vol. 4, No. 1/ pp. 45-69, Genugten, W.J.M. van (2012) The universalization of human
rights reflections on obstacles and the way forward, in Zweegers, Sonja & De Groot, Afke
(red.) (2012). Global values in a changing world. Amsterdam: KIT Publishers, p. 207.
The Convention for the Protection of Human Rights and Fundamental Freedoms
(ETS No. 5, 1950), Rome, 4.XI.1950, Recommendation No. R (97) 13 Concerning
intimidation of witnesses And the rights of the defence adopted by the Committee
of ministers on 10 September 1997 At the 600th meeting of the ministers’ deputies.
Council of the European Union (2011) Resolution of the Council on a roadmap
for strengthening the rights and protection of victims, in particular in criminal
proceedings,3096th JUSTICE and HOME AFFAIRS Council meeting Luxembourg,
9 and 10 June 2011.
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In 1998, the Commission was abolished, a single court was created and
the individual complaints procedure was made mandatory. In this process,
a justice system was established which has been described as the most
individualised in the world.277 The growing numbers of judgments that have
involved victims of non-state crime have made the Convention a springboard
for victim protection and the duties imposed on member states by the
European Court of Human Rights in its interpretation of the Convention
have contributed to bring light on the significance of human rights for
victims of non-state crime.
2.2.1.2 Binding and specialized human rights instruments
The Convention on the Elimination of All Forms of Discrimination
against Women
The Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) was one of the first human rights treaties dealing
with a specific group of rights- holders.278 The silence on violence against
women in the Convention is to some degree abated by general articles on
discrimination, the elaboration on this topic in general recommendations,
concluding observations and in the decisions of the CEDAW Committee.279
The monitoring mechanism set up in accordance with the Optional Protocol
to the Convention makes it possible for individuals and groups to complain
about violations of the Convention to the United Nations Committee on the
Elimination of Discrimination against Women, (CEDAW), an expert body
established in 1982.280
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Article 34, ECHR Protocol No. 11 merged the Commission and Court into the new
European Court of Human Rights. Protocol No. 11 to the European Convention
on Human Rights, E.T.S. No. 155, in force 1 Nov. 1998, Scheinin Martin (1999)
International mechanisms and procedures for implementation, in Hanski and Suksi
(1999) op.cit. pp. 437-444, Dijk, Pieter van (red.) (2006). Theory and practice of the
European Convention on Human Rights. 4. ed. Antwerpen: Intersentia, pp.35-37.
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), GA res 34/80 UN GAOR 34thsess 107th plen.mtg UN. DOC A/RES
/34/180 (dec 18, 1979) signed 18 December 1979 entered into force 3 September
1981.
Article 2, 5, 11, 12, 16, CEDAW Convention. It should be noted that article 6 in the
Convention is concerned with the suppression of traffic in women and exploitation
of prostitution of women. Fitzpatrick, Joan (1994) The use of international
Human Rights Norms to combat violence against women, in Rebecca Cook (ed),
Human Rights of Women: National and International Perspectives (1994), footnote 2
Chinkin (2012) Violence against women, in Freeman, Marsha A., Chinkin, C. M. &
Rudolf, Beate (red.) (2012). The UN Convention on the Elimination of All Forms of
Discrimination Against Women: a commentary. Oxford: Oxford University Press.
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women, UNGA Res, 54/4 (6 October 1999) UN Doc A/RES/54/4, Şahide
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The Convention on the Rights of Persons with Disabilities
The Convention on the Rights of Persons with Disabilities is the most recent
of the core human rights treaties. Similar to the Convention on the Rights
of the Child, it is representative of an approach that considers individuals
as rights-bearers, capable of claiming their rights and making decisions for
their lives rather than as objects of charity and social protection.281
The Convention includes several articles of relevance to victims of non-state
crime. Article 19 recap the universal right to physical integrity and the right to
life by declaring that state parties to the Convention shall take all appropriate
legislative, administrative, social, educational and other measures to protect
persons with disabilities, both within and outside the home, from all forms
of exploitation, violence and abuse, including their gender-based aspects.
Article 9 which also corresponds to one of the principles of the Convention
stipulates that states should identify and eliminate obstacles and barriers
to accessibility. The monitoring mechanism attached to the Convention
has allowed the Committee on the Rights of Persons with Disabilities to
consider claims from individuals.282
The Convention on the Rights of the Child
The Convention on the Rights of the Child (CRC) is one of the seven basic
human rights treaties.283 It owes much of its significance to the perception of
the child as a rights-holder and as a capable independent agent. By virtue of its
universality, it reiterates some of the standard rights from basic human rights
treaties but it also includes rights that are specific to the child’s situation and
to children who are in need of additional protection.284 Of specific relevance
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18/2008 22 September 2010, VK v Bulgaria, Communication No. 20/2008, 27
September 2011, Isatou Jallow v Bulgaria, Communication 32/2011, 28 August
2012. For an overview, Bal, Sokhi-Bulley (2006) The Optional protocol to CEDAW
The first steps, Human Rights Law Review 2006, Vol.6(1), pp.143-159, Connors,
Jane (2012) The Optional protocol, in Freeman, Marsha A., Chinkin, C. M. & Rudolf,
Beate (red.) (2012) op.cit.
Convention on the Rights of Persons with Disabilities and its Optional Protocol
adopted on 13 December 2006 at the United Nations Headquarters in New York,
and opened for signature on 30 March 2007, Final report of the Ad Hoc Committee
on a Comprehensive and Integral International Convention on the Protection and
Promotion of the Rights and Dignity of Persons with Disabilities, 6 December 2006.
Nyusti & Takacs v. Hungary, Communication No. 1/2010, CRPD/C/9/D/1/2010.
Convention on the Rights of the Child adopted and opened for signature, ratification
and accession by General Assembly resolution 44/25 of 20 November 1989 entry
into force 2 September 1990.
O’Donell, Daniel (2009) The right of children to be heard Children’s right to have their
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in the context of non-state victimization is the obligation to prevent violence,
irrespective of whether the violence is committed by state officials or in the
private sphere.285
The Convention sets out four major principles; the superior interest of the
child: the principle of non-discrimination, the right to life, survival and
development and children’s right to participation.
A number of articles are important with respect to children subjected
to crime. One of them is article 19 about protection from all forms of
violence. In the Convention, violence should be understood as “all forms of
physical or mental violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse.” This definition has
been further elaborated by the Committee on the Rights of the Child which
has emphasized that violence must not be interpreted in any way to minimize
the impact of, and need to address, non-physical and/or non-intentional
forms of harm.286 The major obligation of the state parties with respect
to this article is to review and amend domestic legislation and to provide
remedies when children are subjected to violence, but the broad coverage of
this article also includes the right to support, treatment and follow-up.
Measures taken in relation to this article should according to the Committee
on the Rights of the Child be based on a child-rights based approach and
this approach requires, according to the Committee, a paradigm shift which
implies that children as rights-bearing individuals rather than primarily as
“victims.”287
The most victim-specific provision in the Convention deals with
rehabilitation of child victims and declares that children who have been
neglected, abused or exploited should receive special help to physically
and psychologically recover and to reintegrate into society.288 A number of
documents adopted by the Committee on the Rights of the Child and other
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views taken into account and to participation in legal and administrative proceedings,
Innocenti working paper, Unicef Innocenti Research Centre, p.1, Boersema, David
(2011). Philosophy of human rights: theory and practice. Boulder, Colo.: Westview, p.
351.
Article 19, CRC, para 38-80, General Assembly (2006) Report of the independent
expert for the United Nations Study on violence against children (2006), A/61/299,
29 August 2006.
Other articles of significance to victims are article 11 on kidnapping, article34 on
protection from all forms of sexual exploitation and abuse, article 35 on abduction,
sale and trafficking, article 36 on other forms of exploitation, article 38 on war and
armed conflicts, para 41 (d) (f) (i), Committee on the Rights of the Child, General
Comment No.13 (2011) The right of the child to freedom from all forms of violence,
18 April 2011, CRC/C/GC /13.
Para 59, ibid.
Article 39 CRC.
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bodies expand on the duties of states in relation to child victims. Among
them are the concluding observations of States parties’ reports, the general
comments and the recommendations developed by the independent expert
for the United Nations study on violence against children.289
The Convention has no enforcement mechanism but it is monitored by the
Committee on the Rights of the Child which reviews the periodic reports
submitted by state parties and which in this way has been able to elaborate
on how the Convention should be implemented. In 2012, a third protocol
to the Convention on a complaints mechanism for violations of children’s
rights was adopted.290
The UNTOC Convention and the Palermo Protocol
The United Nations Convention against Transnational Organized Crime
(UNTOC) is not among the core human rights treaties but it is included
in this overview because within its comprehensive scope covering
jurisdictional matters, corruption, extradition and mutual legal assistance, it
has also highlighted the situation of victims by emphasizing that individuals
covered by the Convention should have the right to protection, access to
compensation and restitution.291
To the Convention is annexed a Protocol which today is the major universal
binding instrument on trafficking in human beings. The Palermo Protocol
which includes an accepted definition of trafficking deals with four major
areas; prevention, criminalisation of trafficking, co-operation with other
countries and victim protection.292
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procedure, A/RES/66/138 27 January 2012.
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adopted by General Assembly resolution 55/25 of 15 November 2000, opened for
signature Palermo, Italy, 12-15 December 2000 and entered into force on 29 September
2003.
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The European Trafficking Convention
The Council of Europe Convention on Action against Trafficking in Human
Beings (the European Trafficking Convention) is a human rights convention
which covers both issues related to the combat of trafficking in human beings
and support of victims.293 This instrument, which was established with the
purpose of ensuring respect for victims’ rights is characterised both by its
human rights-based approach and its victim-oriented perspective. Similar
to the Palermo Protocol, it establishes that trafficking in human beings is a
violation of human rights but the Convention has a stronger focus on support
of victims. Albeit this difference, the language of the obligations in the
Convention related to support of victims are still softer than the obligations
related to criminalisation and law-enforcement.294
The Trafficking Convention features the three P:s; known from other areas of
human rights law and connected with the prevention of trafficking, prosecution
of the offenders and protection of the victims. Some of the protective measures
are specific to the situation of trafficking in human beings, such as identification
of the victims and the issuing of residence permits, others such as appropriate
and secure accommodation, psychological and material assistance and access
to emergency medical treatment are of a more general character.295
The implementation of the Convention is monitored by the Group of
Experts on Action against Trafficking (GRETA). In accordance with this
mechanism, state parties to the Convention shall submit reports to the group
of experts which has the task of recommending the states the measures they
need to take to ensure compliance with the Convention.296
The Council of Europe Convention of Children against Sexual
Exploitation and Sexual Abuse
The Council of Europe Convention of Children against Sexual Exploitation
and Sexual Abuse, also known as the Lanzarote Convention, was adopted
in 2007. It has its basis in the Convention of the Rights of the Child, in
particular article 34 which require state parties to protect children against all
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forms of sexual exploitation and sexual abuse.297
The Convention is based on of the principles Prevention, Protection,
Intervention and Investigation and it features a broad spectrum of protection
measures ranging from legal aid, measures to avoid of contact between the
offender and the victim and the appointment of a representative for the child,
effective social programmes and multidisciplinary structures to provide
support for victims.
The explanatory report of the Convention underlines that assistance to victims
in their physical recovery involves emergency or other medical treatment as
well as psycho-social assistance needed to help victims overcome the trauma.
A monitoring mechanism managed by a Committee of the Parties has been
established to ensure implementation with the Convention.298
The Council of Europe Convention on Preventing and Combating
Violence against Women and Domestic Violence
The Council of Europe Convention on preventing and combating violence
against women and domestic violence, known as the Istanbul Convention is
the most recent of the specialized conventions with rights that are specific to
the situation of victims.299 So far it is also the most far-reaching international
treaty concerned with the issue of violence against women. The Convention
has its basis in the approach that is not possible to end violence against women
without achieving equality between men and women in other fields.300
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Characteristic of the Convention is that it makes a distinction between
domestic violence and other forms of violence.301 The Istanbul Convention
is modelled on the same basis as the other Council of Europe treaties
in this section and features preventive aspects as well as aspects related
to protection. A significant provision with respect to the expected state
response of violence against women is article 5 which urges parties to take the
necessary legislative and other measures to exercise due diligence to prevent,
investigate, punish and provide reparation for acts of violence covered by the
scope of the Convention that are perpetrated by non-state actors.
The Convention epitomizes an approach that goes beyond legislation
and litigation. It highlights the multifaceted means to address violence
against women by including calls for change of attitudes, gender roles and
stereotypes; training of professionals working with victims; awarenessraising; co-operation with NGOs, the media and the private sector. In this
way, the Istanbul Convention is symptomatic of a tendency that merges
duties of the law enforcement agencies to prevent and protect against all
forms of violence with more victim-specific measures aimed at protection
from repeat victimization.302
The American Convention on the Prevention, Punishment and
Eradication of Violence against Women
The American Convention on the Prevention, Punishment and Eradication
of Violence against Women (Belem do Para Convention) was one of the first
human rights treaties that included victims of non-state crime in the realm
of human rights. It has over the years generated a number of judgments
significant to the protection of this group.303
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The Rome Statute
The Statute of the International Court, although mainly applicable in the field
of international criminal law has been given a place in this overview because it
is hailed as a milestone in victimology and because of its consideration to the
needs of victims.304 The nature of the crimes covered by the Statute provides
an emphasis on the safety and security of the victims and on reparation for
the harm committed against these victims. The establishment of a victim
and witness unit at the International Criminal Court which forms part of the
reparation provided to victims is intended to provide victims with support,
assistance and rehabilitation.305
2.2.1.3 Non-binding general human rights instruments
The Remedy Principles
The Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law (the
Remedy Principles) can be described as a victim-oriented instrument which
is grounded in human rights law. The principles which define and outline
the substance of the right to remedies and which list the different forms of
reparation; restitution, compensation and guarantees of non-repetition,
have been critical in expanding the remedy concept.306
The guidelines should be read in perspective of the growth of reparative
justice and the fundamental principle in international law that a wrongful
act, i.e. a violation of an obligation under international law, gives rise to an
obligation to make reparations.
The remedy principles are to a considerable extent based on the Victim
Declaration and the definition of the victim is a straightforward duplication
of the same provision in the Victim Declaration.307
The fact that principles are legitimised primarily with social solidarity
with victims reflects the uncertainty that prevailed on the issue of state
responsibility for acts covered by the Principles.
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op.cit. pp. 28-29, Groenhuijsen & Pemberton (2011).
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International Humanitarian Law U.N. Doc.E/CN.4/2005/L.48, also denoted as the van
Boven principles adopted the General Assembly On 16 December 2005.
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The Principle’s victim-oriented approach is visible in the focus on the
needs and rights of victims rather than on the character of the violation.
The principles are primarily directed at victims of international crimes
and their main target group are victims of gross human rights violations.
Given that the term gross initially was not part of the drafts, a crucial point
of discussion during the drafting of the principles was whether their scope
should be restricted to victims of severe violations.308 Although no definition
of “a gross violation” is given, it has been made clear that this notion it is
a way to qualify a relevant violation. The drafters manifested a concern to
provide all those who claim to be victims of a human rights or humanitarian
law violation with equal and effective access to justice, irrespective of who
may ultimately be the bearer of responsibility for the violation.309
2.2.1.4 Non-binding specialized human rights instruments
The Declaration on the Elimination of Violence against Women
The Declaration on the Elimination of Violence against Women (DEVAW)
was one of the first international instruments dealing with a specific form of
victimization which also explicitly included victims of non-state crime.310 The
Declaration recognizes four levels of violence in human rights law: violence
condoned by the state, violence in the community, violation of human rights
in the context of armed conflict and violence in the private sphere.
Although not binding, the Declaration defines a universal view on violence
against women and affirms the view that the Women’s Convention could be used
as a tool to address violence against women. Together with Recommendation
No 19, it is frequently applied in international case law on domestic violence
and in this way, it has contributed to the recognition of violence against women
as an international problem and as a violation of human rights.311
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Review 8;3 (2008), p. 519.
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Recommendation No 19 on Violence against Women
Recommendation 19 on Violence against Women is a general
recommendation adopted by a human rights treaty body which has had great
significance to victims of non-state crime.312 It confirms that the view of
discrimination which is set out in the Women’s Convention includes genderbased violence, that is, violence directed against women by virtue of their sex
and that it affects women disproportionately.313
The Recommendation also lists the fundamental rights that, when they are
violated, constitutes gender-based violence and which impairs or nullifies
the enjoyment by women of human rights. Finally it is underlined that states
may be responsible for private acts if they fail to act with due diligence to
prevent violations of rights or to investigate and punish acts of violence, and
for providing compensation.314 Recommendation No 19 finally reflects a
view of substantive equality which should be the standard for the assessment
of discrimination.
Recommended Principles and Guidelines on Human rights and Human
Trafficking
The Recommended Principles and Guidelines on Human Rights and
Human Trafficking315 (Trafficking Principles and Guidelines) developed by
the Office of the High Commissioner and the Economic and Social Council
are representative of a rights-based approach to protection and assistance of
victims. With respect to their form and comprehensiveness, the Principles
can function as guidance for domestic policy-making.
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Commission on the Elimination of Discrimination against Women, General
Recommendation No 19, 11thsession :4, U.N. Doc A/47/38 (1993) (hereinafter
Recommendation No 19). For a general overview, Chinkin, Christine (2012)
Violence against women, in Freeman, Marsha A., Chinkin, C. M. & Rudolf, Beate
(red.) (2012). The UN Convention on the Elimination of All Forms of Discrimination
against Women: a commentary. Oxford: Oxford University Press, pp.444-450.
Article 6 in which gender-based violence is said to breach specific provisions of the
Convention, regardless of whether those provisions expressly mention violence.
Para 7, 9, Recommendation No 19 .
Office of the Commissioner for Human Rights (2002) (”High Commissioner for
Human Rights”), Recommended Guidelines and Principles on Human Rights and
Human Trafficking, UN Doc. No. E/2002/68/Add.1, 20 May 2002, Office of the
High Commissioner for Human Rights (2010) The Recommended Guidelines and
Principles on Human Rights and Human Trafficking, A commentary.
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2.2.2 VICTIMS’ RIGHTS INSTRUMENTS
Introduction
Since victims’ rights materialized as a separate area in the field of international
criminal justice, it has been subject to a number of compilations.316 For a
number of years the field was dominated by the Victim Declaration and the
recommendations adopted in the framework of the Council of Europe. This
explains why the number of binding victims’ rights instruments remained
few for some time and why only two instruments are found under the heading
binding instruments. The category of binding and specialised victims’ rights
instrument includes two instruments exclusively oriented at the issue of
compensation from the state.
2.2.2.1 Binding and general victims’ rights instruments
The Framework Decision on the standing of victims in criminal
proceedings
The first comprehensive binding instrument on victims’ rights developed in
European Union law; the Framework Decision on the standing of victims
in criminal proceedings was developed in order to fulfil the objective of the
European Council to draw up minimum standards on protection of victims,
access to justice and compensation and to approximate the laws of the
member states of the European Union.317
Judicial co-operation in the European Union was for a long time subjected to
an intergovernmental form of co-operation regulated under the third pillar
of the Treaty on European Union (EUT) in which framework decisions were
the main binding legal instruments. Framework decisions are binding on
the Member States as to the result to be achieved, but leave to the national
authorities the choice of form and methods.
The Framework decision takes a comprehensive approach to support of
victims by embracing assistance to victims before as well as after criminal
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United Nations Office of Drugs and Crime (2006) Compendium of United Nations
Standards and Norms in Crime Prevention and Criminal Justice, Council of Europe
(2006) Victims - support and assistance, Council of Europe publishing.
Council Framework Decision of 15 March 2001 on the standing of victims in criminal
proceedings, 2001/220/JHA OJ L 82, 22.3.2001, p. 1–4. While not considered a
“treaty” in the usual sense, the adoption of a framework decision imposes specific
obligations on member States of the European Union and also on applicant countries,
to ensure that their laws and practices conform to its substantive provisions.
Framework decisions enter into force without the requirement of formal ratification.
They generally set a restricted period for implementation. European Council (1999)
the Tampere conclusions.
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proceedings and the gist of Framework decision is affirmation of the concept
victims’ rights in the European Union.318
Although with respect to certain rights, the Framework Decision was
more elaborate than previous instruments, it was a product of negotiations
between 27 member states and therefore comprised a number of imprecise
obligations which provided the member states with wide discretion in
implementation.319 The framework decision has been evaluated by the
European Commission twice and the two reports have displayed similar
conclusions.320
Pursuant to article 35, Member State could indicate that they accept the
jurisdiction of the Court of Justice to rule on the validity and interpretation of
the Framework decision. Following this procedure, the Court has been asked
to give judgments on the application of the Framework decision in several
cases. In the Pupino case, the issue at stake was whether the respondent
state, Italy was obliged to ensure that a hearing should take place in specially
designed facilities with arrangements for protecting child victims. The
major thrust of the Pupino case was the establishment that national courts
are required to interpret national law in the light of the wording and purpose
of the Framework Decisions. With respect to the specific case, it was
established that a national court must be able to authorise young children
who have been victims of maltreatment, to give their testimony in accordance
with arrangements that guarantee an appropriate level of protection.321
The Directive establishing minimum standards on the rights, support and
protection of victims of crime
The development and adoption of a new legal instrument on victims’ rights
must be understood against a number of factors, of which the most prominent
are the inadequateness of the Framework Decision on the standing of victims
in criminal proceedings, its poor implementation and the need to promote
further harmonization in the European Union.322 Another justification for
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Recital 3, 6 preamble, the Framework decision op.cit, Dijk, J.J.M. van Groenhuijsen
Marc (2007) op.cit, p.363.
Preamble para 9 article 2 and article 8. Examples of such references are the “a real and
appropriate role” and the objective to “a suitable level of protection” art 2 (1) art 8 (1).
European Commission (2004) Report from the Commission pursuant to Article 18
of the Council Framework Decision of 15 March 2001 on the standing of victims
in criminal proceedings (2001/220/JHA) {SEC(2004)102} European Commission
(2009) Report from the Commission on the basis of Article 18 of the Council
Framework Decision of 15 March 2001 on the standing of victims in criminal
proceedings [SEC(2009) 476]
Case C-105/03, Pupino, Judgment of the Court (Grand Chamber) 16 June 2005.
Reports from the Commission on the basis of Article 18 of the Council Framework
Decision on the standing of victims in criminal proceedings, COM(2004)54 final,
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strengthening legislation on victims in the Union is the view that crime is not
only as a wrong against society but also as a violation of the individual rights
of victims.323
The adoption of the Lisbon treaty in 2009 provided possibilities to adopt
legislation on the rights of victims of crime on the basis of cooperation
in criminal matters.324 The Stockholm programme recommended the
development of one comprehensive legal instrument on the protection of
victims.325 With regard to the available options for improving the situation
of victims presented by the Commission, it was stressed that society’s views
on victims have evolved and that new objectives have appeared. From the
particular perspective of this study, it should be noted that standards in
international instruments and the case law of the European Court of Human
Rights (ECtHR) was constitutive to the adoption of the directive.326 The
subsequent adoption of the directive was preceded by a full consultation
process in which stakeholders were given the opportunity to present views
about which measures that would bring real added value.327
The adoption of a directive verifies that the victim is increasingly placed on
a par with the offender in the field of criminal justice. When elaborating on
strengthened procedural rights of suspected persons, the Council established
that a similar approach should be adopted in the field of the protection of the
victims of crime.328 The decision to proceed towards the development of a
directive bears witness of the improved role of crime victims in the justice
system and the understanding that treatment of victims is a way to ensure
procedural justice.329
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and COM(2009)166 final. European Commission (2011) op.cit. p.6.
Recital 15, Directive 2012/29/EU op.cit. The Budapest Roadmap highlights that
steps should be taken to design procedures aimed at preventing secondary and repeat
victimization, Council of the European Union (2011) op.cit.
Article 82, TFEU.
The Council conclusions anticipated a new legal instrument and emphasized the
need for an integrated and coordinated approach to victims; Council of the European
Union (2009a) Council Conclusions on a strategy to ensure fulfillment of the rights
of and improve support to persons who fall victim to crime in the European Union
2969th JUSTICE and HOME AFFAIRS Council meeting Luxembourg, 23 October
2009.
European Commission (2013) DG Justice Guidance Document related to the
transposition and implementation of Directive 2012/29/EU of the European
Parliament and of the Council of 25 October 2012 establishing minimum standards
on the rights, support and protection of victims of crime, and replacing Council
Framework Decision 2001/220/JHA, p.1.
http://ec.europa.eu/justice/news/consulting_public/news_consulting_0053_en.htm
Council of the European Union (2009b) op.cit. p.1,Council of the European Union
(2011) op.cit.
In the Stockholm Programme , the European Council called on the Commission
and the member states to examine the opportunity of making one comprehensive
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The language of the directive is reminiscent of a human rights convention
and includes a catalogue of substantive rights supplemented by obligations
which the states are obliged to ensure. The recital lists a number of principles
which may be guiding to the interpretation of how the directive should be
implemented.330
The references to women, children, victims of human trafficking and victims
of terrorism validate that certain groups of victims have been instrumental
in prompting a new legal instrument. Notwithstanding the failure to reach
agreement on which groups that should be considered as specifically
vulnerable, the establishment that the child victim should always be
considered as vulnerable concurs with the prevailing view in human rights
conventions.331
Some differences between the directive and the Framework Decision
need to be underlined. The legal status of the directive provides stronger
means for enforceability. As compared to the Framework decision, the
directive has direct effect and the Commission has discretionary power in
commencing infringement proceedings and to refer a case to the Court if it
finds that a member state does not conform with the requirements regarding
implementation.
A substantial innovation is the definition of the victim which has been
expanded to family members of a person whose death was directly caused
by a criminal offence and who have suffered harm as a result of that person’s
death.332
The major innovation of the directive is the introduction of a needs
assessment mechanism which should determine whether victims are at risk
of secondary and repeat victimization.333 If the assessment displays that the
victim has specific protection needs, states are under an obligation to take
a number of measures during the investigation of crime and the trial. The
establishment of this procedure makes the directive more directed towards
protection from crime and repeat victimization than its predecessor.
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legal instrument on the protection of victims, by joining together Council
Directive 2004/80/EC of 29 April 2004 relating to compensation to crime victims
and Council Framework Decision 2001/220/JHA of 15 March 2001 on the standing
of victims in criminal proceedings, Council of the European Union (2009) The
Stockholm Programme - An open and secure Europe serving and protecting citizens,
Brussels, 3 March 2010.
Regeringskansliet (2014) Genomförande av brottsofferdirektivet, Ds 2014:14.
Article 21 (3) and 4, Directive 2012/29/EU, op.cit. (i.e. Directive 2012/29/EU,
op.cit.)
Article 2 ii, ibid.
Recital 55-56, 59, 61, article 22, Directive 2012/29.
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The obligation to ensure that victims have access to confidential victim
support services in accordance with their needs also makes the directive
more demanding than the framework decision in which the member states
only were encouraged to set up such services. The detailed regulation on the
right to interpretation and translation is also indicative of a process towards
more access to justice for victims.334
In contrast to the Framework decision finally, the directive makes reference
to available procedures for making complaints where the rights in the
directive are not respected.335
2.2.2.2 Binding and specialised victims’ rights instruments
The Council of Europe Convention on Compensation of victims on the
compensation of victims of violent crimes
The Council of Europe Convention on Compensation of victims of Violent
crimes adopted in 1983 was one of the first binding instruments related
to crime victims. The idea to regulate compensation from the state was
prompted by the flows of migration in Europe and based on social solidarity
with victims.336 The Convention relies on the territorial principle which
declares that compensation shall be paid by the State on whose territory the
crime was committed.337
As opposed to the European Union directive on state compensation which
was adopted many years later, the Convention sets out a minimum list of
items that should be compensated in national legislation.
The major objective to develop a system of co-operation was never realised
but the main function of the Convention has been to place the topic of
victim compensation on the political and legislative agenda and to situate the
position of crime victims as a matter of human rights.
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Article 13, Framework Decision, article 8 and 9, Directive 2012/29/EU op.cit.
Article 4h, ibid.
The European Convention on the Compensation of Victims of Violent Crimes,
CETS No. 116 opened for signature on 24 November 1983. The Convention was
preceded by a resolution issued by the Council of Europe; Resolution (77) 27 on
the compensation of victims of crime adopted by the Committee of Ministers in
September 1977, Ekkehart, Muller – Rappard, (1990) op.cit. Joutsen (1987) op.cit.
pp. 270-272, Greer, Desmond (1991). Criminal injuries compensation.. London:
Sweet & Maxwell, Mikaelsson, Julia & Wergens, Anna (2001). Repairing the
irreparable: state compensation to crime victims in the European Union, Umeå: Crime
Victim Compensation and Support Authority.
Article 3, ibid.
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The Council Directive relating to compensation to crime victims
The main instrument on state compensation in Europe is currently the
Council Directive relating to compensation to crime victims.338The
rationale for adopting a directive on this is matter was inequality between
the citizens of the member states in the Union. Not all states had established
compensation schemes in fulfilment of their obligations under the Council
of Europe Convention on Compensation of Victims on the Compensation
of Victims of Violent Crimes. In 1989, the matter of state compensation
was addressed by the European Court of Justice in the Cowan case and it
was concluded that eligibility requirements for state compensation based on
nationality constituted an illegal discrimination and an obstruction in the
free movement of persons/services in the Union.339
The directive is based on a view that victims should be entitled to
compensation for the injuries they have suffered regardless of where in the
Union the crime was committed and for this reason, access to compensation
for victims in cross-border situations must be facilitated.
The main thrust of the directive has been the system of cooperation
between national authorities which is operational since 1 January 2006. In
concurrence with this system, Member States are obliged to ensure that
potential applicants for compensation have access to essential information
about the possibilities to apply for compensation.
Although one objective of the Directive was to limit unfair effects in
case of cross-border crime, the directive did not launch a new system for
compensation, but is firmly based on the compensation schemes for victims
of crime in the Member States. The directive only declares that victims should
be guaranteed fair and appropriate compensation and that the schemes as a
minimum should cover violent intentional crime. 340
The report of the European Commission on this directive witness of a
number of problems with regard to implementation which has led the
Commission to initiate a process about how to improve the system.341
The Directive on combating the sexual abuse and sexual exploitation of
children and child pornography
The Directive on combating the sexual abuse and sexual exploitation of
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Council Directive 2004/80/EC of 29 April 2004 relating to compensation to crime
victims, Official Journal 6.8.2004.
Case C-186/87 Cowan v Trèsor Public 1989, ECR I-195.
Article 12 ( 1), Directive 2004/80/EC.
European Commission (2009) Report from the Commission on the basis of Article
18 of the Council Framework Decision of 15 March 2001 on the standing of victims
in criminal proceedings [SEC(2009) 476].
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children and child pornography adopted by the European Council in 2011
displays several connections to human rights law; primarily through its
explicit reference to the Charter of Fundamental Rights and the Convention
on the Rights of the Child but also through its emphasis on the right to
protection of the human dignity. 342
The directive lists the human rights that may be violated through sexual abuse
and exploitation of children and establishes the general principle that victims
of the offences which are covered by the instrument shall be considered as
vulnerable victims pursuant to the 2001 Framework Decision.343
The directive addresses different aspects of protection; prevention,
criminalization, protection in criminal investigations and proceedings as well
as after conclusion of criminal proceedings. Due diligence is not explicitly
mentioned, but Member States are obliged to take the necessary measures to
enable the prosecution of any of the offences. In a generally worded provision,
the Directive deals with assistance, support and protection measures for
child victims. With regard to prevention, Member States shall promote
regular training for officials likely to come into contact with child victims of
sexual abuse or exploitation, enabling them to identify and deal with child
victims and potential child victims of sexual abuse or exploitation.344
The Directive on preventing and combating trafficking in human beings
and protecting its victims
Similar to other directives in this overview, the directive on preventing and
combating trafficking in human beings and protecting its victims, adopted
in 2011, replaced a former Framework Decision on the same topic. As
compared to its predecessor, the definition of trafficking is broader and it
places more emphasis on support of victims.345 The directive is characterised
by an explicit and unequivocal rights-based approach validated in the
preamble which establishes that “more rigorous prevention, prosecution
and protection of victims’ rights, are the major objectives of this Directive.346
A number of articles are devoted especially to assistance, support and
protective measures available to child victims.347
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Directive 2011 /92/EU of on combating sexual abuse and sexual exploitation and
child pornography replacing Framework Decision 2004/68/JHA.
Article 19.4, ibid.
Art 22, 23, ibid.
The Directive 2011/36/EU of the European Parliament and of the Council of 5 April
2011 on preventing and combating trafficking in human beings and protecting its
victims replacing Council Framework Decision 2002/629/JHA of 19 July 2002, in
particular recital 11.
Preamble 1, 7, 14, 18, para 7, ibid.
Preamble 22, articles 13-16.
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The Directive on European Protective Order
The Directive on European Protective Order was envisaged in the EU
Roadmap set out to strengthen the rights and protection of victims.348 Its
development goes back to the exercise of the right to freedom of movement
and the removal of internal borders which made a growing number of people
in the European Union to victims of crime and which has involved them in
criminal proceedings in a Member State other than that of their residence.
The objective is to ensure that protection provided to a natural person in
one Member State could be maintained and continued in any other Member
State to which the person moves.349
For the purpose of the directive, a “European protection order” signifies a
decision, taken by a judicial or equivalent authority of a Member State in
relation to a protection measure, on the basis of which a judicial or equivalent
authority of another Member State takes any appropriate measure or
measures under its own national law for the protection of the potential
or actual victim. The main thrust of the directive is the establishment of a
mechanism for mutual recognition and enforcement of protection orders
throughout the Union. In accordance with this aim, the directive sets out
procedures for issuing and recognizing protection orders and requires states
to have the legal means for recognizing decisions adopted in the issuing
State.350
2.2.2.3 Non-binding general victims’ rights instruments
The Victim Declaration
The Basic Principles of Justice Victims of Crime Abuse of Power (the Victim
Declaration) is the main general instrument on victims’ rights and the model
for other standards involving victims. The Declaration was adopted in 1985
at the Seventh Congress Prevention of Crime and Treatment of Offenders in
Milan. The substantive part is included in a declaration that is accompanied
by a resolution.351Although it has been discussed if the Victim Declaration
348
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Directive 2011/99/EU of the European Parliament and of the Council of 13 December
2011 on the European protection order adopted by European Commission 13 May
2013, Council of the European Union (2011) op.cit.
Recital 3,5 37, ibid.
Para 15, 18, 24, ibid.
The Basic Principles of Justice Victims of Crime Abuse of Power (the Victim
Declaration) GA Res. 40/34, 29 November 1985.The Victim Declaration was part
of resolution that endorsed all the resolutions of this congress. For an overview of
its background Joutsen, M. (1987) op.cit pp. 63-69, van Dijk, J.J.M. van (1988)
The United Nations Declaration on crime victims priorities for policy makers p.
117,various chapters in E. Vetere & D. Pedro (Eds.), Victims of crime and abuse of
power: Festschrift in honour of Irene Melup. Vienna, Austria: United Nations Press. R.
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really provides victims with rights, it has contributed substantially to the
recognition of victims’ rights.352
The authority which the declaration enjoys can at least in part be explained
by its wide acceptance in the international community. The declaration has
been described as a success of the victim movement because of its symbolic
value and because it manages to balance declaratory statements with and
more precise obligations.353
The scope of the declaration
A major challenge during the drafting was to develop a definition that
would be broad enough, but not so broad as to cover victims of all sorts of
misfortunes. Agreement was reached that the new instrument on victims
should cover victims of abuse of power but with regard to the shared
opinions about the scope of the obligations, it was decided to divide the
Victim Declaration in two sections dealing with victims of crime and victims
of abuse of power respectively.
With respect to this division, it is essential to consider the technical structure
of the declaration. The two separate sections which should be read in paru
material are connected by a resolution which establishes principles common
to the two groups of victims. This feature underlines the human rights
dimension of the Declaration.354
The legal standing of the declaration
General Assembly declarations are non-binding instruments with a hortatory
and aspirational character and they are generally chosen for topics of solemn
character and of major importance but also for the purpose of setting out
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Elias(1992) - Epilogue: The United Nations Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power: A Constructive Critique, in Fattah, Ezzat
(1992). Towards a critical victimology. Basingstoke: Macmillan, Genugten, Gestel,
Groenhuijsen and Letschert (2009) op.cit. pp. 7-11, Raising the global standards for
victims (2009) Proceedings of the 4th symposium of the Tokiwa Victimology Institute,
February 15 and 16, 2008.
Bassiouni (1988) op.cit. p.17, p.321, Lucas, Helen (1988) Commentary on draft of
main principles of justice and assistance for victims of crime or illegal abuse of power
in Bassiouni (1988) op.cit.p 343.
Genugten, W.J.M. van, Groenhuijsen, M.S., Gestel, R.A.J. van, & Letschert, R.M.
(2009). op.cit, pp.7-11.
Joutsen (1987) op.cit. pp. 63-69, Lucas, Helen (1988) op.cit. pp. 344-346, Report of
the Interregional prepatory meeting for the seventh United Nations Congress on the
prevention of crime treatment of offenders topic II victims of crime, Ottawa 9-13 July
reprinted in Bassiouni (1988) op.cit. pp. 316-319, Danieli, Yael (2006) Reappraising
the Nuremberg trials and their legacy: The role of victims in international law,
Cardozo Law Review Vol 27:4, pp. 1645.
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principles. On these grounds, the choice of a declaration for setting out
standards on victims was a sign of the weight given to the topic of victims.355
The specific features of declarations make them suitable as preludes to
treaties and for this reason, they may assume the status of customary law
despite their soft law character. The Declaration is often described as a
human rights document and in the preparations that preceded its adoption,
the problem of victimization was described as abuse of human rights.356
The aspiration to adopt a “Magna Carta for victims” indicated the high-flown
objectives of the drafters and the drafting history witness of the twofold aim;
to provide victims with access to channels of redress and to change the socialcultural attitudes towards victims. In consistency with these objectives, the
Victim Declaration has two major aims; to combat primary victimization
and to prevent secondary victimization.357
The Draft Convention on Victims’ Rights
In 2005 a proposal for a United Nations convention on victims of crime
(Draft Convention on Justice and Support for Victims of Crime and Abuse
of Power, hereinafter the Draft convention) was set forward by the World
Society of Victimology and INTERVICT.358Although it has not been
adopted, this document reflects the state of art with respect to victims’ rights
and a development towards stronger standards for victim protection.359
The Draft Convention diverges from other victims’ rights instruments with
regard to its emphasis on prevention of crime. The most essential feature
of the Draft Convention is the monitoring mechanism. Modelled after
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Lambourn (1988) op.cit p. 86, Smith (2007) op.cit. p. 53, Steiner, Henry J., Alston,
Philip & Goodman, Ryan (2008). International human rights in context: law, politics,
morals : text and materials. 3., [rev. and updated] ed. Oxford: Oxford University Press,
p. 152.
Clapham, Andrew (2006). Human rights obligations of non-state actors. Oxford:
Oxford University Press, pp.99-101, Kirchoff (2010) op.cit. p. 113.
Report of the Interregional prepatory meeting, op.cit. pp. 315-320.
Draft Convention on Justice and Support for Victims of Crime and Abuse of Power,
8 February 2010 accessible at http://www.tilburguniversity.edu/upload/f482b949fb05-4fae-8632-0263d903d6dc_convention.pdf (hereinafter Draft Convention)
For an overview of the history of the Draft Convention, Groenhuijsen (2009) The
current status of the 2006 convention, in Raising the global standards for victims.
Proceedings of the 4th symposium of the Tokiwa Victimology Institute, February 15
and 16, 2008 and for an overview of the legal character of the Draft Convention,
Genugten, van, Groenhuijsen Gestel van, & Letschert (2009). op.cit. pp. 55-68.
The advocacy for a UN Convention on victims’ rights should be understood against
the Bangkok Declaration of which stressed that special attention should be given
protect victims, para 17, Bangkok Declaration (2005). Synergies and Responses:
Strategic Alliances in Crime Prevention and Criminal Justice adopted at the 11th
congress on crime prevention and criminal justice.
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international human rights treaties, the draft convention stipulates that
a Committee of Experts (the Committee on Justice and Support for Victims
of Crime and Abuse of Power). For the purpose of examining the progress
made by State Parties. Committee may request from State Parties further
information relevant to the implementation of the Convention and should
submit to the General Assembly, through the Economic and Social Council,
every two years, reports on its activities. The Committee is entitled,
where appropriate, to make on-site visits to assess progress made in the
implementation of the Convention.360
Recommendation 85 on the position of the victim in the framework of
criminal law and procedure
Recommendation 85 on the position of victims in the framework of criminal
law and procedure is often described as a parallel to the Victim Declaration
and it is also an instrument which cover legal rights, services as well treatment
of victims. The scope of states’ obligations towards victims is described in
terms of prevention, investigation, access to justice, punishment; remedy,
reparation.361
In certain respects the recommendations is more elaborate than the Victim
Declaration and also than more recent instruments. This applies for example
to the provisions on compensation which elaborates on the collection of
compensation.362
Recommendation concerning intimidation of witnesses and the rights of
the defence
This recommendation is based on the principle that states have a duty to
organise protection of witnesses, their relatives and other persons close
to them before, during and after trial.363The measures dealt with in this
instrument apply to organised crime as well as measures related to vulnerable
witnesses in cases of crime within the family.
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Article 4-5, Draft convention (2010). The scope of the Draft Convention covers
human rights violations such as trafficking and terrorism.
For an overview of the content of the recommendation, Brienen and Hoegen (2001)
op.cit. pp. 12-31.
Guideline F 15, E.14 declare that compensation awarded as a penal sanction should
take priority over fines.
Para 2 a, Recommendation No. R (97) 13 of the Committee Of Ministers To Member
States concerning Intimidation Of Witnesses and The Rights of the Defence adopted
by the Committee of Ministers on 10 September 1997at the 600th Meeting of the
Ministers’ Deputies (Recommendation No. R (97) 13).
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Recommendation (2006) 8 on assistance to victims
The adoption of recommendation (2006) 8 on assistance to victims was
the result of significant developments in the early part of the 21st century in
Europe. A study commissioned by the Council of Europe on the relevance of
a Recommendation adopted in 1987 led to the conclusion that the member
states were in need of further guidance on the development of general victim
assistance and victim services.364
Unlike its predecessor, recommendation 2006 does not deal with crime
prevention in general, but is instead focused on prevention of repeat
victimization, which in the words of the recommendation, is “the only aspect
of crime reduction which does have immediate relevance for people who
have already been the victims of crime.365
Several aspects of the recommendation stand out as compared to other
instruments. By making reference to basic human rights of victims, the
recommendation is indicative of a rights-based approach. It gives recognition
to a diverse range of remedies such as child custody, property ownership and
home security and it sets out a number of minimum requirements on the
content and organisation of training.366
2.2.2.4 Non-binding specialized victims’ rights instruments
The UN Guidelines on Justice in Matters involving Child Victims and Witnesses
of Crime
The UN Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime is representative of the group of instruments which
have their roots in human rights law but which are also representative of
victims’ rights.367 The reason for their adoption was that existing human
rights instruments on children’s rights included few provisions specifically
concerned with child victims or witnesses and that child victims were
considered to be particularly vulnerable victims, either through their
personal characteristics or through the circumstances of the crime.
The guidelines, which represent good practice based on consensus reflected
in contemporary knowledge and relevant international and regional norms,
were aimed to complement the Victim Declaration, and in this capacity they
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Recommendation Rec(2006)8 of the Committee of Ministers to member states on
assistance to crime victims adopted by the Committee of Ministers on 14 June 2006
at the 967th meeting of the Ministers’ Deputies, Recommendation No. R (87) 21 on
assistance to victims, Reeves, Helen (2005) The relevance today of Recommendation
N° R(87)21 on assistance to victims and prevention of victimization.
Para 10.5-10.7, ibid.
12.2, ibid.
Resolution 2005/20 of 22 July 2005.
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form part of the body of standards and norms developed in the field of crime
prevention and criminal justice.368
The Guidelines comprise a total of 46 guidelines sub-divided into four main
parts based on four guiding principles; dignity, non-discrimination, the
best interests of the child and right to participation. Of special importance
is establishment that all interactions described in the Guidelines should be
conducted in a child-sensitive manner and that age should not be a barrier to
a child’s right to participate fully in the justice process.369
Ten rights are fundamental with respect to child victims and witnesses; the
right to be treated with dignity and compassion, the right to be protected
from discrimination, the right to be informed, the right to be heard and to
express views and concerns, the right to effective assistance, the right to
privacy, the right to be protected from hardship during the justice process,
the right to safety, the right to reparation and the right to special prevention.
A number of efforts have been taken by the United Nations Office Drugs
and Crime to complement the guidelines. In 2009, a Model Law on Justice in
Matters involving Child Victims and Witnesses of Crime was issued which in
2009 was followed by the Handbook for Professionals and Policymakers on
the Guidelines on Justice in Matters involving Child Victims and Witnesses
of Crime.370
The Guidelines on the Protection of Victims of Terrorist Acts
While other legal instruments on the combat of terrorism have not displayed
much concern for victims of terrorist acts, the Guidelines on the Protection
of Victims of Terrorism Acts, adopted by the Committee of Ministers of the
Council of Europe have a considerable more victim-oriented direction.371
Great weight is placed on the fact that terrorism is as a crime that seriously
jeopardizes human rights and the guidelines reiterate some of the major
principles from other victims’ rights instruments.372
Aside from the general right to effective access to justice and the right to
compensation, the guidelines pay special attention to the immediate needs
368
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370
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of victims, by declaring that states should ensure that appropriate medical,
psychological, social and material emergency assistance is available free of
charge to victims of terrorist acts.373
2.3 Victims’ rights and the human rights of victims – some reflections
Although to some people, it is evident that victims’ rights concur with human
rights, in this overview the two areas have been separated. This division,
which has been made for pedagogic purpose underlines the fragmented
environment in which victims’ rights have emerged and the fact that they
represent a new field of international law.374 Apart from the classification
of this study, victims’ rights are also spread in humanitarian law and
international criminal law. This development provides for overlapping, risk
of conflict and ambiguity but on a positive note, also for synergies which
have proved beneficial to new rights-claimants.
For the purpose of underlining the point about correspondence and as a
starting point for the analysis about the relationship between the two areas,
a hypothetical separation can be made with respect to the two areas and the
different forms of protection they typify. According to this hypothesis, human
rights instruments are primarily concerned with primary victimization and
bringing perpetrators to justice whereas victims’ rights are concerned with
the experience of victims in the criminal procedure and the prevention of
secondary victimization. Although somewhat simplistic, this hypothesis
reflects a conventional way of how the two areas are perceived.
Repeat victimization
On a closer look, the similarities and the connections are manifest in different
ways. The objective to prevent victims from repeat victimization in victims’
rights instruments has its origin in the rights outlined in chapter one. Those
which were identified as particularly relevant to non-state victims include the
right to life, the right to physical integrity and the right not to be subjected
to slavery. These rights have been given further specification in obligations
set out in universal human rights treaties, in specific regimes and in soft
law documents. Provisions on the questioning of victims, on protection of
personal data, on separate waiting rooms and measures directed at avoiding
confrontation between victims and offenders, all have the objective to
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protect victims from further violations of the fundamental rights referred
to above. The adjudicating human rights bodies are increasingly occupied
with cases that concern protection of individuals from non-state crime and
re-victimization.375
The objective to protect life and physical security has also been given a
tangible expression in instruments on witness protection and in the adoption
of the European Protection Order.376
Secondary victimization
The other major goal of victims’ rights instrument; the objective to prevent
secondary victimization has its origin in the principle of equality before
the law. The trajectory towards victims’ rights standards emerged from the
gradual understanding that in order for victims to be able to access justice,
measures are needed to protect their physical and mental integrity so that
they may not be subjected to secondary victimization.
Universal human rights instruments express the major principle that when
a fundamental right has been violated, the victim should be entitled to a
remedy. The perception of what the remedy notion represents has in recent
years extended beyond judicial review and compensation.377 The Remedy
Principles which outline various forms of remedial action stipulate that
victims should be treated with respect and recognition and recognize that
remedies include equal and effective access to justice; adequate, effective
and prompt reparation for harm and access to relevant information and in
this way, they verify the divergence of remedies that should be available to
victims.378
With consideration to the flexibility which is inherent in the Remedy
principles, a number of measures can be considered under their umbrella.
The basic and generally worded notions reparation, redress and rehabilitation
have been specified and made concrete in various victims’ rights instruments.
The right to rehabilitation which has the aim of restoring and healing the
victim has been reformulated in provisions on support and assistance. The
right to reparation in international human rights law has a counterpart in
the twin principles about the right to compensation from the offender and
the right to compensation from the state in the Victim Declaration. All in all,
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this diversification strengthens the perception of victims’ rights as a specific
form of remedy and the recognition wide range of underpins the claim about
victims’ rights as a distinct set of human rights.
Following the definition of reparative justice as “the total of initiatives seeking
to ensure that all victimised persons are offered an adequate level of protection
under the law”, it appears that victims’ rights instruments represent an
essential dimension of what reparative justice seeks to ensure.379
But the objective to address secondary victimization can also be related to the
fair trial principle which now is applied to victims. The wholesale assessment
of fairness in criminal proceeding, which is made by the European Court of
Human Right has gradually implicated consideration of victims’ interests.380
In the specific context of non-state victimization, it materializes as the right
to be informed, the right to understand, to right to be heard and the right to
protection from the offender in the course of criminal proceedings.
A growing convergence
The categorisation of instruments in this chapter has been based on the
premises set out in chapter one and the hypothesis in the beginning of this
section about human rights instruments as primarily directed at prevention
of primary victimization but a closer scrutiny reveals that the boundaries
are blurred and that there is no straightforward way of classifying the
pertinent instruments. This overview has demonstrated that a growing
number of human rights instruments comprise aspects concerned with
primary as well as secondary victimization and that they include provisions
on support and assistance similar to the provisions found in victims’ rights
instruments. 381Recent human right instruments often combine protection
from crime with support of victims in connection to and in the aftermath of
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legal proceedings. The Istanbul Convention for example has created legally
binding obligations with regard to support and assistance of victims. The
Rome Statute exemplifies this tendency by stipulating that the Court shall
take appropriate measures to protect the safety, physical and psychological
well-being, dignity and privacy of victims and witnesses.382 Alongside this
transformation, the notion of protection has gradually come to include
support to victim in the aftermath of crime.383 The traditional response
towards crime by means of criminalisation supported by law-enforcement
machinery for the sanctioning of crime has been supplemented by a victimoriented paradigm which recognizes the importance of extra-legal measures
for victims.
The due diligence standard exemplifies how victims’ rights and human
rights have been brought closer to each other. When this standard first
took shape, states were supposed to exert due diligence predominantly
by investigating and prosecuting crime but this duty has extended from a
narrow view of fighting impunity to a more victim-oriented approach. In
accordance with the development, the due diligence standard now includes
obligations to provide support services and to sensitize legal professionals.
These obligations are continuously specified by the CEDAW Committee
and by the Special Rapporteur on Violence against Women.384
Although this chapter started out from a strict separation between victims’
rights and the human rights of victims, the conclusion is that this distinction
is difficult to keep. The fusion between the two sets of rights elucidates the
pervasiveness of human rights in the field of criminal justice and a growing
interaction between the two areas. This tendency explains and justifies the
382
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growing number of references to human rights in victim-related contexts and
the discourse about victims and human rights and in this respect, it can be
concluded that the victimological approach has managed to inject something
new in human rights law.
Common denominators
Drawing on the instruments presented in this overview, it appears that
when the numerous provisions are boiled down to its very essence, two
concepts stick out as common to the two areas. The first of them is the right
to be protected from acts that violate the human rights that are considered
as absolute. The other concept is the right to remedial action when states
have failed in their duties to protect the physical and mental integrity of
individuals or to respond to crime. The right to protection from crime and
remedies stand out as being at the heart of safeguarding victims’ interests.385
The demonstration that the rights of victims to recognition, information,
support and access to justice in different ways are reflected in human rights
law and that these rights correspond to the general concepts protection and
remedies points at a progressive development which makes it defensible to
speak about victims as a matter of human rights. 386
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CHAPTER 3
HUMAN RIGHTS

3.1 Introduction
To understand the content of human rights, which is a necessary precondition
for the topic of this thesis, it is necessary to go back to its development. This
is why this chapter starts with a historical review. Since this is not a thesis
about the development of human rights law, the aim is only to stress the
crucial junctures and the tendencies which have had a special bearing on
crime victims.
Aside from describing the lineage of victims’ rights, this chapter examines
some of the major ideas which have been conducive to the existence of
human rights. The outline of the human rights concept in section 3 is based
on the assumption that the issues of this study requires an examination of
why rights, irrespective of what they are about, should be preferred to other
means to achieve social justice.
3.2 An historical review of the human rights
3.2.1 Antiquity and the middle-ages
To provide a brief overview of the history of human rights is not a simple task
and the main reason is that human rights law as it stands today has evolved
in a complex process over the centuries and traces its origin to a number of
different strands of philosophical ideas, ethical traditions, religious thinking,
political activism and peoples’ movements.387
For a very long time, states were the sole rights-holders of international
law and only states could enter in relations with other states. International
law took no note of the individual and protection of individuals was not
accorded outside national boundaries. Concern for the individual did not
appear in legal form until before the twentieth century.388 The normative
protection of individuals from their governments is nonetheless not a new
phenomenon. This means that the concept of human rights as well as its
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codification is much younger than the ideas from which it origins.389 The
idea of “shared humanity” runs like a thread from the historical antecedents
in today’s human rights instruments.390 Thinkers throughout history have
delved in issues aspects related to justice and rule of law which are affiliated
with the human rights sphere. The concept rule of law, although not always
articulated in this way, has appeared in various societies over the centuries
and is reflected in ancient documents which touch on human relationships
and the protection of vulnerable groups.
The idea that an individual who has been wronged should be entitled to
reparation is a recurrent theme throughout history. A particularly tangible
expression of this idea is found in the Babylonian laws which refer to the
right to reclaim goods and to restitution of property.391 Later on, Aristotle
envisaged a conceptual framework for compensatory justice which comprises
the basis of the modern law of remedies.392
Religious documents have generated various off-springs to the modern
human rights doctrine. The view of man’s origin as a creation of a god or a
divinity in the great religions impacted on the idea of natural rights innate in
all human beings. Religious texts embrace ideas on how to achieve equity and
justice between human beings and how to treasure the value of individual
human lives.393 The outlooks of man’s common source of origin and the view
of human beings as informed by sacredness and dignity in these documents
has provided a view about a universal justice which has informed later ideas
on human rights.394
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The idea of justice preoccupied the great philosophers during Greek Antiquity.
The writings of Socrates and Plato are characterised by a belief in the universal
human goodness but they also discussed goodness in terms of the particularities
of different societies. In Aristotle’s perception of human capabilities, rights were
not innate in human beings but something which had to be developed.395 The
Stoic school of thought introduced an early universal morality law based on the
concept of logos, a universal reason, inherent in all things, which represented an
egalitarian view in which all humans have the capacity to reason.
The Romans, who founded the concept jus gentium elaborated on the sense
of justice implanted in man by nature.396 Cicero who also pleaded reason as a
means by which an unjust rule could be questioned, was one of the first who
argued for a natural law applicable to all individuals.397
Rights, in the sense of subjective rights held by individuals and claimed against
other individuals figured first in the writings of the scholastic school which
embraced Christian ideas about human reason and merged them with elements
from classical antique philosophy. In this tradition, a new appreciation of rights
developed. The idea that humans have rights given by God which determine
what is rightfully theirs, ius natural was transformed to an idea of rights which
corresponded to duties. The concern for justice in a general sense shifted to
demands which individuals could place on the authority.398
An often cited milestone in the history of human rights is the Magna Carta or
the great Charter of Liberties, granted by king John of England to his barons
in 1215. The significance given to this document could be ascribed to the
restriction of the king’s authority and to the guarantees which it gave against
arbitrary restrictions of liberty but it has also been viewed as an articulation
of subjective rights. Although it was succeeded by several other documents
of the same kind, it set out a model for the idea of a social contract.399
The divine rights of kings and religious intolerance prompted a reaction.
During the Reformation, claims for religious freedom were articulated in
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Letter of Tolerance (1690) in which John Locke advocated the right to freely
choose one’s religion.400
In 1648, the Church was separated from the state in the Peace of Westphalia
and a system of independent states was established. This agreement did
not only envisage the modern European system of nation states and the
restriction of sovereign powers but is also held to represent a precursor to
the present human rights.401
3.2.2 The Enlightenment
The opposition towards despotism and monarchy during the seventeenth and
eighteenth century laid the foundation to the liberal conception of human
rights. The Enlightenment became a critical juncture in the history of human
rights and step by step, the religious connotations were disconnected from the
natural rights concept and more secular theories of natural rights evolved. The
growing emphasis on the obligations of the states during this time envisaged a
shift from a language of natural law to a language of rights.402
The ideas of the great philosophers had a considerable impact on the events
in the eighteenth century, notably the French Revolution and the American
War of Independence. Modern human rights law traces much of its lineage
to the perception of man’s autonomous nature which was introduced by the
philosophers of this period.403
The idea of man in a state of nature generated the conception of a social contract
between the ruler and the citizens which could realise peace and security. In
Thomas Hobbe’s perception of this idea, which was embodied in Leviathan,
about man’s position in state of nature, man’s competition for survival was
central. By stressing the right to life and the right not to incriminate oneself,
Hobbes placed the right to security in the limelight and contended that people
was in need of a government in order to protect their basic interests.404
To John Locke, the social contract was a means to justify the existence of the
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state. The postulation that rights applied only with consent of the people and
that if the rights of citizens should be withdrawn, the ruler would lose his right
to rule, made the social contract to a means for individuals to preserve their
rights. The role of John Locke in the history of human rights is significant
in several ways; because of his idea of how the authority of the state can be
restricted and because of his view that natural rights must be complemented
by positivist law.405A central principle in Locke’s writings about the social
contract was that victims of injustice should be provided with reparation.
Also Henri Rousseau elaborated on the social contract and his idea that the
general will of the people could benefit all individuals became a basis for the
idea of human rights.406
The development of the nation state and the growing number of inter-state
relationships furthered a need to regulate the situation of aliens and gradually
a need emerged to protect the individual from control of the state. In De l’ésprit
de lois which expressed the idea that the powers of the state must be separated,
Charles de Montesquieu argued that a well-organised system of governance
could provide the individual with protection from abuse of power.407
The French Declaration of the Rights of Man and of Citizens (1789) and
the American Declaration of Independence (1776) in which the concepts of
rule of law and fair trial formed important elements, have exerted influence
on constitutions in various parts of the world as well as on the European
Convention of Human Rights. An important legacy of the Enlightenment
to modern human rights discourse is the perception of the state as having
dual roles; as a protector of rights as well as an institution against which the
individual must be protected.408
3.2.3 The nineteenth century
The latter part of the eighteenth century saw the emergence of another view
of human rights which held that rights are products of a particular context
and of specific cultural circumstances.409 Its main proponent was Jeremy
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Bentham, known for phrasing the expression of natural rights as “nonsense
upon stilts”. In fiercely rejecting the ideas of natural rights, he argued that
rights must come from real laws and ultimately from the state and the
government. Whatever the opinion of the majority was, legislation has to
pass the test of utility. His views were based on the idea that truth could
only imply what can be established by experience and that no moral values
should enter into the sphere of law.410 From this followed the perception of
natural rights as equalised to imaginary rights. One of Bentham’s imprints
in the history of rights was the principle of social utility, aimed to secure the
greatest happiness to the greatest number of people.
The gaps between various groups in society and the establishment of social
classes caused by industrialism and urbanisation spawned ideas about social
and economic equality. During this time, different ideas on social justice stood
against each other: mercantilism and free market economy at one side and
socialism on the other side. The growing role of trade fed a strong belief in
market economy as a way to foster peace while by other groups, it was seen
as a tool for oppression. To individuals and to philosophers, the classical
rights to freedom and liberty rights appeared inadequate and in line with
this recognition, the right to property was mistrusted and human rights was
dismissed as egoistic rights. 411 The socialists saw human rights as a product of
historical facts rather than as springing from nature. In Marxism theory, real
freedom presupposed economic equality and in line with that view, human
rights could not spring from human nature but from man as specie being.412
With the entrance of socialism, the concept of human rights was enriched by
the promotion of social justice. The belief that political freedom could lead
to equality for marginalised groups and the movement for universal suffrage
generated claims about social rights such as the right to education, the right
to organise in trade unions and the abolition of child labour.413
The increased efforts to mitigate warfare in the late nineteenth century
epitomized by the Hague Conventions on the laws of war and war crimes
and the establishment of the Red Cross constituted a springboard of
international humanitarian law. The fact that they were also catalysts for
human rights illustrates the overlap of the two fields of international law,
human rights and humanitarian law.414
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The tensions at this time between the large numbers of ethnic minorities in
Europe prompted a need for safeguards and generated the recognition that
certain groups of individuals were entitled to protection for their own sake.
The incentives for the protection of specific groups during the 19th century
and the special agreements set up after World War I about the protection of
minorities have been considered as precedents of today’s human rights law.415
The League of Nations, created at the end of World War I, became a body
for collective security and a forum for arbitration of international disputes.
But despite its concern for certain minority groups, the lack of express
recognition for the protection of human rights hampered an indiscriminate
mandate to address human rights.416
3.2.4 The modern human rights movement
Although it was not until after World War II that a universal list of human
rights was accepted, a number of attempts were made during early twentieth
century to advocate for the concept of human rights.417 In 1941, President
Roosevelt proclaimed four freedoms as targets for the American foreign
policies; freedom of speech and expression, freedom to worship God in
one’s own way, freedom from want and freedom from fear. These principles,
which later were reiterated in the Atlantic Charter were to have an impact
on the development of the Bill of Rights and on the perception of absolute
rights.
The abhorrent events of the Second World War spawned the objective to
develop a normative foundation of individual rights and it is claimed that
the Universal Declaration of Human rights never would have come into
existence so quickly, had it not been for the shock which prevailed after the
War.418
The Charter of the United Nations, signed in 1945 at the San Francisco
Conference, in which the member states of the United Nations reaffirmed
“faith in fundamental human rights, in the dignity and worth of the human
person, in the equal rights of men and women and of nations large and
small,” the objective to promote social progress and better standards of life
was established.419
415
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(2009) op.cit. pp.27-28, Bates (2010) op.cit. p. 33.
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The promotion and respect for human rights were identified as one of the
main purposes of the United Nations but the negotiations about the role
of the United Nations with respect to human rights were characterised by
diverse views on how far the obligation to implement the human rights
should be stretched and how much state sovereignty could be curtailed. 420
In the end, the provisions on human rights in the Charter were left vague
and provided no specification on how states should be held responsible. Of
future importance was however the stipulation that the Economic and Social
Council should set up a commission for the promotion of the human rights.
The period after the Second World War has been described as a revival of
natural rights and a backlash of the positivist view of law hold by the Nazi
regime. The strategy of the international community at this time was marked
by the priority to secure accountability for the war crimes, to punish those
responsible for these crimes and to prevent similar events in the future.
These objectives infused the setting up of the tribunals and the adoption
of the first human rights treaty, the UN Convention on the Prevention and
Punishment of Genocide in 1948.421
Parallel to this development, the codification of human rights became a
major priority. In 1946, the newly established Economic and Social Council
entrusted the Commission on Human Rights to report on a document with a
list of basic human rights. The adoption in 1948 of the Universal Declaration
of Human Rights which is considered as the ideological basis of human
rights was endorsed by the majority of member states. The Commission was
assigned to continue its mission by transforming the Universal Declaration
of Human Rights in statutory form but its task proved problematic because
of the resistance of the great powers to the mechanisms of implementation.422
Although significant traits of today’s human rights can be traced back
in history, the modern human rights concept, characterized by its
internationalisation evolved in the post-war era.423 This period can be divided
in three stages; the standard-setting after the war, the focus on violations in
certain countries during the seventies and the implementation period which
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started in the eighties.424 The period from 1966 and until this day has been an
era of growth with the adoption of hundred conventions, even more soft law
instruments and the setting in place of three regional human rights system.
The post-war period, or the third wave of human rights, was a period of
institutionalisation and of growing focus on the enforcement of human
rights.425 In the United Nations, a treaty-based system was developed
with a number of specialised agencies and treaty bodies. The possibility
which individuals were given to seek remedies in the individual complaints
procedures affiliated with the Covenant on Civil and Political Rights and the
European Convention of Human Rights represented a significant advance
and pointed forward to a system of “individual justice.” 426
This period also saw the growth of NGOs advancing the human rights.
Civil society has had a pivotal role in advocating the ratification of human
rights instruments, promoting governmental support for human rights and
in witnessing and reporting about human rights conditions.427 The World
Conference in Vienna 1993 reaffirmed the strengthened role of human
rights in the world and the fundamental principles of human rights.428
The coming into force of the Rome Statute of the International Criminal
Court in 2002 represented a breaking-point in human rights law. The
possibility to hold criminals of war crimes accountable in an international
penal jurisdiction and to provide them with reparation contributed to the
victim-oriented path of human rights law.429
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A number of pregnant tendencies have marked the post-war human rights
discourse.430 One of them is the conflict between the first, the second and
the third generations of rights. Another tendency is the discussion about
universality versus particularism. Globalisation has impacted on the human
rights discourse for good and for bad. It has generated a thrust in the work
aimed at narrowing the gaps between rich and poor and highlighted the needs
of minorities and vulnerable groups and fed impetus to protection of victims’
of transnational crime.431 The post-war period has seen a growing interest
for solidarity rights concerned with global problems such as environment
and development which has prompted a more co-ordinated response than
previously.432Another major discussion in present human rights discourse
has revolved around the role of non-state actor.433
In the European context, the growing role of fundamental rights in the
European Union has been significant to the overall development. The
European Court of Justice had an important role in this development and
further impetus to human rights policies was given by the adoption of the
Charter of Fundamental Rights in 1999.
The human rights standards have gained acceptance as settled norms
and become an elaborate international practice with a number of bodies
entrusted to monitor the situation of human rights and their significance is
embodied in the description of human rights as “the spirit of our age” and as
a secular religion.434
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3.3 The nature of human rights
3.3.1 Introduction
In order to delve into the connection between victims’ rights and human
rights, two very different issues must be addressed; which are the human
rights and what are the human rights. While the first aspect is about the
things to which we have human rights, the other aspect is concerned with the
nature and character of human rights and therefore analytical by nature.435
These aspects correspond to the view that understanding human rights
requires an appreciation of their substantive as well as of their structural
features and that in order to understand the concept of human rights, it is
not necessary to know the substantive content of human rights. 436
As regards the substantive features, the list of rights in the human rights
instruments provides a fairly objective answer to the question about which
human rights there are. This aspect, which is addressed in chapter 2, is a
straightforward way of providing an understanding of human rights, but
it is not fully satisfying because it does not include an account of how the
rights-concept functions. Neither is there full agreement about the process
according to which the present human rights instruments have been
developed and the fact that rights and principles have become adopted and
ratified as legal instruments does not make them compelling to all.437
3.3.2 The rights-concept
Drawing on the claims above, human rights are not simply elements listed
in international instruments and corresponding obligations of states. There
is a far more complex dimension to human rights which is related to what it
means to have a right. The right-concept has at least two basic sides which
may not necessarily be connected with each other; designating something
that is morally right and fair and designating something that is lawful.438
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One of the essential functions of a right has is to regulate people’s behaviour.
Innate in this function is the ability of the rights-concept to entitle its
possessor to make claims. Rights in their most fundamental form designate a
relationship between an individual with a valid claim and another individual
with correlative duties. This binary or adversarial nature which validates the
correlation between rights and duties gives the rights-concept a mandatory
character which underpins the perception that a right without a remedy is
not a right and which has made it prone to prompt accountability.439
The entitlement which is implicit in the rights-concept has an empowering
function which distinguishes rights from goals and benefits and which
substantiates the emphasis on enforcement which is central in human
rights discourse.440 According to the will theories on human rights, closely
affiliated with the liberal view of rights, it is the will of the rights-holder
which is decisive to its possession of a right. The interest theories represent
another perception of a right; as an expression of the interest which needs to
be protected by means of a correlating duty.441
Although it is preferable to take advantage of human rights, it is the entitlement
to assertively exercise a right which is of utmost significance when a right is
not respected. The distinctiveness of the rights-concept lies in the right to
complain which is inherent in the relationship between rights and duties. 442
The right-concept is often tracked down to Wesley Hohfeldt, generally regarded
as the foremost authority with regard to classification of rights. Hohfeld
established a structure of human rights which has served as the foundation
of subsequent theories and the Hohfeldian structure has been exploited in
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various contexts and with respect to moral as well as legal rights.443
With the purpose of exhibiting how rights could be used, Hohfeldt categorised
rights in four groups; privileges, liberties, power and immunities. These
categories were considered in terms of their correlatives as well as in terms of
their opposites. The correlatives articulate the legal consequences and have
the function of setting boundaries towards other types of rights.444 The first
group; privileges signify the right to act and to do something, immunities
protect the legal status of its rights-bearer and liberties signify that others
should refrain from interfering with the freedom of another person. Claimrights put the individual in a position in which he owes a duty by another
person. Based on the fact that the opposite of a claim is a non-right, the
claim-rights constitute the strongest forms of rights and one of its strengths
is its conflictual character which by implication may constrain social goals.
Liberty rights, which do not confer any duties on others to act, have been
equated with passive rights. Claim rights on the other hand which represents
a duty to act are described as rights to have things done correspond with
positive rights that give individuals the right to receive. In this way, they are
the rights that come closest to the current view of modern individual human
rights.445
3.3.3 Basic elements of human rights
3.3.3.1 Rights-holders and duty-bearers
The basic elements of human rights are the rights-holders, the addressees
and the scope of human rights. These notions are in correspondence with
the model of human rights introduced in the first chapter which declares that
A has the right to X towards B because of Y and by means of Z.446
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The rights-holders represent the subjective side of human rights and it is the
provision of rights to individuals and the ensuing perception of human rights
as personal entitlements that has made human rights law to a distinct area
of international law.447Although individuals are the primary rights-holders,
human rights doctrine has moved towards an expanded view in this respect
and endorsed also certain groups or minorities as rights-holders.448
The addresses of human rights or the duty-bearers are those who have
responsibilities and who must act on the claims yielded by human rights
obligations. The states represented by their governments are the main
addressees of human rights.449
3.3.3.2 The scope of human rights
The scope of human rights can also be described as the interest which the
human rights serve to protect. According to basic rights-theory, it could be
a benefit, a freedom or immunity. The contested issue about the scope of
human rights, which also is referred to as the list question, is often discussed
in terms of inflation of rights and has led to rejections of certain classes of
rights.450 The question addressed in this study about whether victims’ rights
should be seen as part of the human rights is at the heart of the list question.
As more and more groups claim that the injustice they suffer should be
recognised in the framework of human rights, the scope of human rights
continues to be under constant debate. Sometimes scholars refer to a thick
list of human rights as contrasted to a thin list or a minimalist view of human
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rights. Very often the conflict between these approaches stands between
philosophy on the one side and human rights activism on the other side. In
line with this discussion, scholars have elaborated on different perceptions
of rights in goods-based and rights-based societies.451
A number of reasons have been brought forward in favour of a thin list of
human rights. To many scholars, the search for common values which can
stand the test of time, by implication makes the list of human rights very
narrow. These proponents of such minimalist views claim that the purpose
of human rights is not to guarantee different forms of well-being. Although
they admit that the objective to secure fairness might overlap with the
sphere of human rights; they argue that the scope of human rights is much
narrower.452 A recurrent claim is that a comprehensive list of human rights
may be harmful to the effectiveness of the existing rights. In order for human
rights not to become mere ideals and to make them feasible to realise, they
must be restricted to a set of core rights.
On an opposite note, it is argued that there is no full agreement on what
the list of minimum rights should include and that an overly minimalistic
view on human rights is bound to leave some groups outside the scope of
protection.453
3.3.3.3 The importance argument
A recurring criterion in the conceptualisation of human rights is the
claim that human rights are high priority claims and stronger than other
claims. This feature, also known as the essentiality criterion or importance
argument gives the human rights much of their rhetorical appeal and makes
accusations of human rights violations strong cases to make. This criterion
comes through in the moral as well as in legal application of rights and
concurs with the dictum that human rights are minimum standards which
are crucial to live a dignified life.454 Another dimension of the essentiality
criterion is the contention that human rights constitute the last resort to
invoke among the legal sources.
The criterion about importance also pervades also the view of human rights
violations. The claim that human rights violations should be met, not merely
451
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with recognition but also with redress is based on the contention that these
violations are more than inconveniences.455
Arguments about importance are made with respect to individuals as well
as with respect to protection of vulnerable groups in society and has, on this
ground served as an argument with respect to new rights-claims.456
The perception of human rights as issues of paramount importance recurs
in most philosophical theories on human rights. Ronald Dworkin is wellknown for his description of human rights as trumps that override other
considerations.457 This view has however evoked scepticism and been
dismissed by those who believe that it contributes to rigidity, lack of desired
flexibility and willingness to compromise.
3.4 Classifying human rights
3.4.1. Introduction
The theme of this study and the issue of how victims’ rights fit the notion
of human rights, makes the criteria ascribed to human rights central.458
Human rights have often been found too vague and diverse to be captured
in a few clear-cut criteria and new standards adopted in the sphere of
human rights have not been required to fulfil any particular standards. This
notwithstanding, yardsticks have been set out and many of them of are
connected to rights-bearers, duty-holders and the scope.459
It is evident that human rights lend themselves to many descriptions which
differ depending on the author’s perspective. Human rights activism and
the dynamic nature of this field place the defining features of human rights
under constant dispute and transformation. For this reason, the effort to
outline some characteristics must be selective.
A well-accepted and recurrent scholarly description of human rights is that
they are universal, paramount, categorical and moral rights.460Another
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central feature which is often stressed is that the human rights are not earned
or acquired but inherent in the human being.461
The fundamental tenet that human rights govern the relation between the
state and the individual has its origin in the social contract theory. For a long
time, this relationship excluded interpersonal relations but the all-embracing
objectives of human rights have evolved to protect the individual against
arbitrariness, abuse and violence, regardless of where the acts take place.462
By limiting the conduct of the states, human rights overlap with international
and constitutional law which place external constraints of state power.463
Quite often, human rights are delineated in a relational way which describes them
in terms of their opposites or from the perspective of the absence of rights.464
Some scholars stress the values of human rights and purport that in cases of
conflict with divergent interests, these values outplay other interests.465Other
have stressed the open-ended character of human rights and argue that
the human rights are only one standard among many others that guide
interactions between individuals and that they must be complemented by
other moral and political considerations.466
Another direction stresses the revolutionary function of human rights to
challenge power and to give voice to human suffering and protect those in
minority against those who are in majority.467Carl Wellman describes human
rights as reflecting the experiences of ordinary men and women.468
An apt description of human rights in the widest sense is that they prescribe
what should not be done to any human being and what must be done to each
human being. From a similar perspective, the ultimate objective of the human
rights is identified as securing freedom from misery and great injustices and
to secure a life that is minimally good and descent.469
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universal declaration. Philadelphia: University of Pennsylvania Press, p.5, Boersema
(2011) op.cit. pp. 11-13.
Ignatieff (2000) op.cit. p. 209.
Nickel (2007) op.cit. p. 49.
Ignatieff refers to the revolutionary nature of human rights, Ignatieff, Michael (2001).
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Nickel (2007) op.cit. p. 41, SOU 2010 :70, Ny struktur för skydd av mänskliga
rättigheter, p. 109.

131

CHAPTER 3 HUMAN RIGHTS

The modern conception of human rights is characterized by the
internationalisation of human rights law. This aspect, which makes the
realisation of human rights closely linked to the development and function of
the United Nations is visible in the reach of human rights instruments which
goes beyond the nation state and which means the states should meet the
standards in international human rights instruments.470A corollary of this
feature is that violations of human rights sometimes justify international
action.
3.4.2 Three generations of rights
Human rights have been subject to different classifications and typologies,
primarily according to the interests they serve to protect. These classifications
have engendered a number of dichotomies which has entrenched the human
rights discourse and which also has made an imprint on victims’ rights.471
Aside from generations of rights and the distinction between individual and
group rights, scholars have introduced various classes of rights. A recurrent
categorisation distinguish between rights concerned with protection of
physical integrity, rights concerned with protection of procedural fairness,
equal protection norms, rights on freedom of belief and speech and political
participation rights.472
A basic division is often made between three generations of rights; the first
generation comprising civil and political rights, the second generation,
comprising social and economic rights (ESC rights) and the third generation
which covers solidarity rights, including the right to self-determination, the
right to development and according to some scholars, also group rights.473
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471

472
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Ramcharan (2008) op.cit.p. 99.
Although these classifications have the objective to be instructive, they can be
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Human Rights, Åbo Akademi Univ, p.44, Heinze, Eric (1995). Sexual orientation:
a human right : an essay on international human rights law. Dordrecht: Nijhoff p.73,
van Boven, Theo (2010) Categories of rights, in Moeckli, Daniel, Shah, Sangeeta,
Sivakumaran, Sandesh & Harris, David (red.) (2010) op.cit. pp. 173-188.
Steiner, Henry J., Alston, Philip & Goodman, Ryan (2008). International human rights
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(ed.) (1999) op.cit. pp. 49-62, Ishay (2004) op.cit. p.10, Kabasakal Arat, Zehra
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Whereas the civil rights are held to correspond to the liberal conception of
freedom springing from the Enlightenment, the social rights are described
as claims for social equality.474 Although a number of international treaties
have crossed the border-line between the two groups of rights, human rights
discourse has been marked by the separation between these generations.475
The categorisation of rights in generations corresponds to a certain extent
to a chronological order. Claims for social rights, such as the right to work
and to the right to education, were made later and solidarity rights were
promoted even later.476
The Commission of Human Rights which had the task of consolidating the
rights of the Universal Declaration of Human Rights in treaty form was
disrupted by the chasm of whether the two generations of rights should be
separated in two treaties.477 The dichotomy between the two first categories
was based on the generally held view that civil and political rights generate
negative obligations, while the economic and social rights generated positive
and costly obligations to provide goods and services. This distinction, also
denoted as a distinction between freedom-rights and welfare-rights, which
was based on an ideological opposition contributed to sew doubts about the
status of social rights.478 The programmatic nature of these rights furthered
distrust of whether they could generate legal obligations.479 Doctrinal
criticism towards social, economic and cultural rights emanated from the
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assumptions about an essential core of human rights comprising the right
to life and the right to liberty and property but also from the perception that
these rights are harder to apply and enforce than civil and political rights.480
Today this view is largely abandoned and it is agreed that most human rights
provide the duty-bearers with negative as well as positive duties.481
The diversified nature of the generations of rights has its basis in how the
relevant provisions of the various kinds of rights are worded. While the
International Covenant on Civil and Political Rights declares that the rights
have immediate effect for all States parties, the rights in the Covenant on
Economic and Social Rights are subject to progressive realisation.482 This
differentiation has had effects with respect to monitoring and enforcement
and for this reason, the second generation of rights has been described
as non-justiciable. This differentiation is reflected in the international
institutional mechanisms. Whereas the monitoring of social and economic
and rights for a long time was based on a dialogue between the state parties
and the Committee on Economic Social and Cultural Rights, the Optional
protocol recognizes the competence of the Committee on civil and Political
Rights to receive and consider individual communications.483
Recent decades has seen a growing recognition that there is an essential core
of minimum social rights from which it is not possible to derogate which
has yielded acceptance that also these rights can be violated.484Alongside this
development, various attempts have been made to clarify the content of the
social, economic and social rights.485 The jurisprudence of the Committee
480
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December 1966, Rosas and Scheinin (2001) Implementation mechanisms and
remedies, in Eide, Asbjørn, Krause, Catarina & Rosas, Allan (red.) (2001). Economic,
social and cultural rights: a textbook. 2., rev. ed. Dordrecht: Martinus Nijhoff Publishers.
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Covenant on Economic, Social and Cultural Rights HRQ Vol 18, No 1 Feb 1996,
Feria Tinta (2007) op.cit. p. 436, Nickel and Reidy (2010) p. 62.
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on Social, Economic and Cultural Rights (CSECR), the Inter-American
Court of Human Rights and the European Committee of Social Rights has
given impetus to the enforcement of social rights.
3.4.3 Individual rights and group rights
Human rights are by definition rights of individuals. Their individual
character and the fact that they are independent of membership are held
to be one their most characteristic features.486 This notwithstanding, in
recent years a growing number of group-differentiated treaties have been
adopted. While universal rights set out from the premise of the supremacy
of individual interests, group rights can in contrast be described as the
“institutionalisation of differences”. On this basis, a distinction is made
between human rights embedded in the universal treaties and human rights
directed at a defined group of rights-holders.
In certain respects, this distinction between individual and group rights
corresponds to the division of contextually independent and contextually
dependent rights. While the former are basic and fundamental in the sense
that they are necessary to all human beings in all times, the latter, typified
by the right to a fair trial and the right to paid holiday are dependent on
institutions and contexts.487
The growing recognition of vulnerable groups and the increased emphasis on
the principle of non-discrimination which was emblematic of the post-war
period gave further momentum to the development of group rights.488Aside
from claims about self-determination and multi-culturalism, a more general
discussion about group-differentiated rights became a prominent feature of
human rights discourse, promoted by the women’s movement, the struggle
of indigenous people and the promotion of multiculturalism. The grouprights are under expansion and the LBGT community, older people and the
HIV-infected are some groups which claim their own distinct rights.489
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Orendt (2002) op.cit.p.28, Nickel (2007) op.cit. p.158.
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(III) A of the United Nations General Assembly on 9 December 1948, Lerner, Natan,
(1990) Group rights and discrimination in international law, M. Nijhoff, Dordrecht,
1990, chapter one.
Article 1,29 ICCPR. With the exception of the right to self-determination, the rights in
the Bill of Rights are individual rights, Steiner, Alston & Goodman (2008) op.cit. pp.
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A contentious issue has been whether the most appropriate way to provide
protection of vulnerable groups is by means of group rights or by means of
already existing individual rights.490Relying on the liberal vision of human
rights, group rights were considered as representing a collective aspect
which favoured the good of the group to the detriment of the individual
and following the view that group rights operate by means of inclusion and
exclusion.491
The liberal position that individual rights are sufficient for the protection of
vulnerable groups has been opposed with the claim that the present system
of human rights is inadequate for the protection of vulnerable groups.492
Although it is a universal right not to be subjected to degrading treatment,
the overriding reason for identifying women as rights-bearers in the human
rights framework has been that violence affects women in a way that is not
proportionate to how it affects men.
The discussion about group rights is infused by a confusion of terminology
While to many people, group rights are supposed to designate rights held by
a collective, this notion has over time obtained a broader application which
means that demands for new rights are not demands about collective or group
rights but rather demands made by specific groups for individual rights.493
The categorization established by James Nickel distinguishes between
universal rights applied to minorities (URAM), minority rights and group
rights. While the first group, typified by the right to practice one’s own
religion, does not apply to a specific type of minority, minority rights meet
the needs of specific vulnerable groups of individuals and group rights finally,
are rights held by a collective.494 From this perspective, it can be concluded
that among the numerous instruments which have been subsumed under
the category of group rights, few rights are representative of true group
rights. The most obvious example of a true collective right is the right to
self-determination.
3.4.4 The dual role of human rights
Although human rights have their origin in abstract principles, they are also
manifested in international law. The distinction between positive rights and

490

491
492
493

494

Mitnick, Eric J. (2007). Rights, groups, and self-invention : group-differentiated rights in
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realities. Boulder, Colo.: Lynne Rienner Publishers, p.14, Bantekas & Oette (2013).
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moral rights is reflected in the functions of human rights which are held to be
both descriptive and prescriptive.495 While the legal dimension is expressed
through enactment in legislation, in custom and in judicial decisions, the
morality refers to how a right is accepted at a deeper level.496 The moral
foundations of human rights can, as demonstrated in another section of this
chapter be traced to the idea of a natural law but also current human rights
scholars describe human rights as ethical claims which must not be identified
with legislated legal rights.497
Human rights without legal status and possibilities to enforcement are
hortatory proclamations or manifesto rights. But the moral value of human
rights which are stipulated in legislation with possibilities for enforcement
and sanctions may on the other hand be subject to large disagreement. Many
human rights fall between manifesto rights and positive rights. Ideally, a
human right should possess the qualities of a moral norm with supporting
reasons as well as the quality of a legal and enforceable right.498
3.4.5 The hierarchy of rights
The extensive reach of present day human rights raise the issue of priorities
among rights and whether all violations of human rights should count the
same. The issue of a hierarchical order is of particular interest with respect to
the discussion of old and new rights and with respect to theories about how
new rights can be deducted from already existing rights.
Although generally speaking, all human rights are proclaimed as fundamental
and basic, and although the Universal Declaration of Human Rights does not
reflect priorities among rights, scholars have argued that some rights are more
elementary than others.499 Notwithstanding the principle of indivisibility
and despite the lack of agreement about the distinctions between different
rights, a hierarchy of human rights is embedded in human rights discourse.
The rights which throughout numerous accounts of human rights have been
identified as fundamental are the rights which protect life, personal liberty,
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Nickel (2007) op.cit. pp. 154-155, Beitz (2009) p 2, Megrét, Frederic (2013) International human rights and Global Legal Pluralism: Research agenda in Provost, René
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substance, Perry, Michael J. (2006). Toward a theory of human rights: religion, law,
courts. Cambridge: Cambridge University Press.
Section 3.3.3. Etzioni, Amitai (2010) The normativity of human rights is self-evident,
HRQ volume 32, February 2010, pp. 187-197.
Campbell (2006) op.cit. cha 6.
An often cited example of the distinction between various rights is the right to life
which is contrasted with the right to paid holiday, Montgomery (2002) op.cit. p. 373.
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personal property and equal treatment. Others have encircled the most basic
rights as those which meet vital needs such as food, shelter, health care and
education. In an influential book on basic rights, Henry Shue argued that
the experience of life makes three elements basic: subsistence, security and
liberty. Although confined to United States foreign policies, this argument
has been highly influential in human rights doctrine.500
The issue about a hierarchy of human rights can be discussed in terms of
the categorisation between absolute rights and qualified rights. The rights
considered as absolute are rights for which no derogation is permitted and
suspension is not allowed, whatever exceptional circumstances should occur.501
The hierarchy of rights is further underlined by the distinction between
customary law and general principles of laws.502Some of the rights that are
of specific interest in the context of this study; the right to life, the right not
to be subjected to torture, the right not to be subjected to slavery and the
right to recognition as a person before the law, have been denominated as
ius cogens.503
3.4.6 Human rights and state sovereignty
The international community consists of independent nation states whose
relations hinge on the state sovereignty which grants them exclusive
jurisdiction over their populations. Before the adoption of Universal
Declaration of Human Rights, legal relations were based on reciprocity
between the nation states. Although international law in general curbs
the sovereignty of states, the launch of human rights implied a shift which
disrupted the reciprocal and contractual nature of international law.504 The
enforcement of human rights today is a matter of balancing sovereignty with
human rights law but the lack of coercive force of human rights bodies must
be appraised in view of the hesitant attitude of the nation states to subject
themselves to judicial review.505
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Claims about human rights violations have been met by arguments about
unacceptable interference in internal affairs. The resistance towards
interference is also expressed in the open-ended language of human rights
norms and the insufficient implementation of human rights. The principle
of state sovereignty is at the same time under pressure by means of the
growing insistence on the need to protect human rights. The communitarian
dimension and the dynamic nature of human rights has generated a changed
view of human rights protection and obligations that go beyond the
reciprocal dimension of international law that apply towards all, obligations
erga omnes.506
3.5 HUMAN RIGHTS PRINCIPLES
3.5.1 Human Dignity
The axiom that human rights are means to achieve a dignified life has
given the concept of human dignity a founding function in human rights
law which becomes clear from introductory parts and preambles of
international instruments where leading principles are listed as standards
for interpretation.507
Because the concept of dignity forms part of so many human rights
documents and constitutions, it has assumed a uniting function which
connects the “original” rights listed in the Universal Declaration of Human
Rights with more recent rights. In this way, human dignity is often described
as a sort of “super-value” and as a springboard for a system of rights.508
According to guidelines for standard-setting in the field of human rights,
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in the specialized regimes, article 10, ICCPR, article 3, Convention on Rights of
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Shestack (1998) op.cit pp. 224-225, Dicke, Klaus (2002) The Founding Function of
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new rights should derive from the dignity of the human person.509
Dignity is a multi-faceted notion which appears both as a general value
underpinning the comprehensive human rights framework and in the more
narrow meaning of an autonomous right protecting the personal integrity.510
The case law of human rights bodies frequently invoke dignity in their
assessment of a diverse range of topics.511
Dignity has assumed a function as a yard-stick for the quality of life and been
described as implying unconditional physical and mental inviolability. In the
same vein, it is held that violations of the human dignity diminish the human
features of the individual.
One dimension of dignity is connected to the individual’ self-worth and
honour but there is also a more down to earth perspective to dignity,
connected to the basic human needs.512
Despite the numerous references to dignity in international instruments,
no definition or theory has been developed on what a dignified life signifies.
The divergent opinions about what dignity represent are reflected in the
contested scope of human rights.513 It stands clear however that through its
emphasis on reason and on man’s freedom to act and think freely the dignity
concept places the personal integrity of individual in the foreground but it is
also connected to individuals’ emotional and social features and the human
ability to sympathize with others.514
The value accorded to human dignity is not confined to the normative level
but philosophic theories on human dignity have also been grounded in
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human dignity.515 The view that human rights respond to standard threats
against the dignity of the human being is well accepted.
The theoretical framework set out by human rights scholar James Nickel
advocates four claims which are all grounded in human dignity; the secure
claim to have a life, the secure claim to lead one’s life, the secure claim against
severely cruel or degrading treatment and the secure claim against severely
unfair treatment.516But human dignity is also seen in a historical context and
in view of man’s experiences of tyranny and suppression.517
The frequent appeals to the notion of human dignity are not uncontroversial.
Some scholars have claimed that references to dignity compel explanations
about the relationship between rights and policies and others contend that by
giving dignity such a prominent role, the aspirational perception of human
beings is confused with what they are.518
3.5.2 Inalienability, indivisibility and interdependence
The human rights are governed by a number of fundamental principles which
are relevant for their enjoyment and interpretation. According to the official
doctrine of the United Nations, human rights are universal, indivisible,
interdependent and interrelated.519
The declaration that human rights are inalienable is a way to describe that
infringements cannot defy their universality and that notwithstanding that
they are violated, the individual cannot lose its entitlement to human rights.
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Indivisibility, interdependency and interrelatedness refer to the fact that
human rights are inherent in human dignity, irrespective of the category of
rights they belong to. Indivisibility is related to the many aspects of human
life covered by human rights. It is based on a holistic view of human rights
as linked together which means that if one right is infringed, it may lead to
violation of another right.520 In this way indivisibility negates a hierarchical
order of the human rights and stipulates that to enjoy fundamental civil and
political rights, economic and social rights are required. For the same reason,
it is challenged by those who claim that not all human rights violations are
given equal consideration.521
The emphasis on indivisibility must be seen against the separation of the
rights in the Universal Declaration of Human Rights in two Conventions
which entrenched a dichotomy that claims about the indivisible nature of
human rights have sought to remedy.522
The principle of indivisibility plays a leading position in human rights theory
and practice and in doctrine, this role is affirmed by leading scholars.523 It is
indirectly supported by the Vienna Convention on the Law of the Treaties
which urges states to refrain from acts which would defeat the object and
purpose of a treaty.
3.5.3 Universality
The universal character of the human rights is their most striking feature and
it is by means of this feature that they can be distinguished from other moral
rights. Universality reflects the fact that the human rights are the rights of all
individuals and that they should apply to everyone in their capacity as human
beings. Prior to the adoption of the Universal Declaration of Human Rights
when individual rights existed only on the national level, human rights could
not be described as universal.524
Universality has been used to justify as well as to characterise the human
rights. 525 Like many fundamental notions in human rights law, it is connected
520
521

522
523

524
525

Donnelly (2003a) op.cit. p. 27, Campbell (2006) p.110
Article 2, UDHR, Amartaya Sen has based his theory on the fact that the different
classes of rights are interdependent. Sen (2004) op.cit. Donnelly (2003a) op.cit, p.
27-30, Campbell (2006) op.cit. pp. 157-163. Nickel refers to the inter-supportive
feature of human rights (2007) op.cit. p.104.
Para 20, Maastricht Guidelines 1998, op.cit. pp. 691–705.
Shue (1980). op.cit. Robinson, M.(1993) Human rights at the dawn of the century,
HRQ Vol 15 No 4 Nov 1993, pp. 629-639, Chapman, Audrey (1996) op.cit. Sen
(2004) op.cit. Nickel, James (2008). Rethinking Indivisibility Towards a theory of
supporting relations between Human rights, HRQ vol. 30, p. 998, footnote 25.
Oraá Oraá (2009) op.cit. p. 164.
The most well-known reference to universality is the preamble of the Universal
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to other concepts such as human dignity and equality. The statement in the
Universal Declaration of Human Rights that all men are equal, not only in
rights but also in dignity, bear proof of this connection.526
The basis of the universality of human rights is the principle of inherency,
the common humanity and the formal affirmation and reaffirmation of
human rights. The inherency refers to the view that individuals have human
rights by virtue of being human beings. From this follows that human rights
cannot easily be justified by arguments that they are earned or inherited.
The formal affirmation signifies that the human rights have been endorsed
in international law.527
Various dimensions of universality
Like most wide-embracing ideas, the concept of universality of human rights
has different dimensions. First and foremost, it indicates something about
the objects of human rights or the rights-holders. It signifies that all people
everywhere in the world should be able to enjoy the human rights and that
human rights apply indistinctive of race, sex etc.528
But human rights are also universal in the sense that they hold universally
against all individuals, international institutions and against humankind.529
In this way, universality is closely connected to the erga omnes principle,
according to which certain obligations applies in relation to all states.530The
expansion of human rights in the horizontal sphere has challenged the
maxim that human rights create obligations mainly for states.
Another aspect of universality is the territorial scope or the fact that the
human rights should be respected and claimable everywhere. This dimension
must be seen in view of the fact that human rights are primarily expected to
be implemented at the national level. With regard to the weak enforcement
mechanisms in human rights law, it has been claimed that this aspect of
universality is not consistent with reality.531
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Declaration of Human Rights which proclaims that the declaration is “as a common
achievement for all peoples and of all nations.”
Dicke (2002) op.cit. p.112.
Ramcharan (2008) op.cit. p. 59.
Reservations have been made to this aspect since some rights apply only to certain
groups of individuals. Article 14a of the ICCPR is applicable only to persons charged
with crime, article 23 applies only to adults and article 25 only to citizens.
Ramsharan (2008) op.cit. 56-59.
Bassiouni (1996) op.cit. This dimension is articulated by the description of human
rights as broadly sharable moral concerns, Pogge (2000) op.cit. p. 46.
With respect to this aspect of universality, a distinction between human rights and
civil rights must be made. With regard to the dimension of citizenship, and the
restrictions, human rights bodies have expressed the view that the human rights have
an extraterritorial scope of application, Donnelly (2003a) op.cit. p. 34.
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The aspect of universality which is related to the content of human rights is
based on the idea that certain values stand above distinctions such as race,
culture and religion and because these values are common to many cultures,
they will stand the test of time.532 At the core of this aspect is the agreement
about the value of dignity, equality and justice which has had implications for
the perception of a minimum list of human rights.533
This dimension of universality should not imply that the human rights are
absolute. The fact that they have proved amenable to changes witness of the
dynamic feature of human rights law.534 Notwithstanding their universality,
today’s human rights cover much more than what was included in the
Universal Declaration of Human Rights and the number of instruments are
steadily expanding. This dimension of universality also has a time aspect,
articulating the timeless nature of the human rights that transcend historical
events and institutions.535
The international normative universality represents the acceptance of human
rights and their formal recognition in law as exemplified by the development of
binding treaties and the transformation of the Universal Declaration of Human
Rights to international customary law. But despite the wide acceptance of the
six main general human rights treaties, many new rights are contested.536
Problems related to universality
The universality of human rights is not unquestioned. The difficulty to
establish rights that are not controversial in a multicultural world make a
number of rights contested. The universality clashes with other claims about
human rights, for example the objective to protect vulnerable groups. The
universality of human rights has been attacked with arguments pertaining
to self-determination, state sovereignty and cultural relativism. A recurrent
argument in the debate about universality is that the threats which human
beings are subjected to are in constant change.537
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Article 2, ICCPR, Oraá Oraá (2009) op.cit. p. 214.
Ramcharan (2008) op.cit. p. 56. With respect to this dimension of universality, it is
often underlined that the drafting committee of the UDHR came from very different
parts of the world and they had a firm commitment in the belief of universal values.
The final content of the UDHR is supposed to represent equilibrium between the
different ideologies represented in the UN when the declaration was adopted, Oraá
(2009) op.cit.p 171.
Introduction, Donnelly (2003a) op.cit. Donelly (2007) op.cit. pp. 281-306.
Steiner, Alston & Goodman (2008). op.cit. p. 480, Beitz (2009) op.cit.p.30.
The preamble of the UDHR speaks about “universal respect for…and observance of
human rights and fundamental freedoms”, Donnelly (2003a) op.cit. introduction and p.38,
Donelly (2007) op.cit. p. 288, Ramcharan (2008) op.cit. p. 59, Nickel (2007) op.cit. p. 95.
Beitz (2009) pp. 55-57, Brown, Chris (1997) Universal human rights? A critique
International Journal of Human Rights 1:2 pp. 41 -65.
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The endowment of rights to groups of individuals because of their special
status can be perceived as challenging with respect to the universality of
human rights. This problem raises the major issue of how universality can
be combined with the particularities of certain groups and their claims for
human rights protection.
3.5.4 Equality and non-discrimination
3.5.4.1 Introduction
This section considers some of the notions that emanate from the principle
of equality and which have proved critical to victims.
The tenet that human rights should be applied to all human beings without
distinction makes equality one of the central principles in human rights
law.538 It is based on the twin premises which declare that human beings are
equal in dignity and rights and that they should be treated with equal concern
and respect.539 The prohibition of discrimination expresses the negative
aspect of the equality concept and makes equality and non-discrimination
two sides of the same coin.
The principle of equality has gained in importance over the years and the
proliferation of rights is by and large an effect of its exploitation. When
James Nickel elaborates on how human rights doctrine of today differs from
how it used to appear, he stresses the egalitarian approach which is fostered
by the principle of non-discrimination.540
The perception of equality and discrimination has endured a transformation
from the originally narrow concept of direct discrimination which signifies
that “likes should be treated alike” to the notion of substantive equality
which requires equality in the provision of services and goods.541The Human
Rights Committee has clarified that the expression in the International
Covenant on Civil and Political Right on “enjoyment of rights and freedoms
on an equal footing” does not mean identity of treatment and that in some
538
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540
541

Article 1 (3), UN Charter, article 2, 3 26, ICCPR.
Wellman (1999). op.cit. pp. 78-80, Tomuschat (2008) op.cit. pp. 47-52, Moeckli,
Daniel (2010) Equality and non-discrimination, in Moeckli, Daniel, Shah, Sangeeta,
Sivakumaran, Sandesh & Harris, David (red.) (2010) op.cit. pp.189-208.
Nickel (2007) op.cit. p. 12.
Article 2, 3, ICSECR, Eriksson Kirilova, Maja (2000) op.cit. p. 35, Brems, Eva
(2003) Protecting the human rights of women, in Gene Martin &Mayall, James (red.)
(2003). International human rights in the 21st century: protecting the rights of groups.
Lanham, Md.: Rowman & Littlefield Publishers, Moeckli (2010) op.cit. pp.197-199,
Chinkin Article 3 in Freeman, Marsha A., Chinkin, C. M. & Rudolf, Beate (red.)
(2012). The UN Convention on the Elimination of All Forms of Discrimination Against
Women: a commentary. Oxford: Oxford University Press pp. 114-115.
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instances, affirmative action is required.542 The emphasis on structural forms
of discrimination has yielded a stronger incentive to ensure access to justice
for various groups.543
3.5.4.2 The right to a fair trial
The fair trial principle appears in most international treaties and stands at
the heart of rule of law.544 Notwithstanding that its general objective has
been to prevent abuse of state power to the benefit of the accused, there are
several reasons why it is significant to victims.545Although the safeguards
provided to individuals charged with a criminal offenses has a strong position
in the hierarchy of human rights, the right to fair trial is not absolute.546
The fundamental starting-point of most victims’ rights instruments is that
victims’ rights are without prejudice to the rights of suspects or offenders and
in the case law of human rights tribunals, the rights bestowed to defendants
are weighed against the interests of victims. This process of balancing the
rights of suspects against the interest of victims has contributed to increased
consideration of the victim’s situation.547
542
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Ramcharan (2008) op.cit. p. 67.
Hendricks, Aart (1995) The significance of equality and non-discrimination for
the protection of the rights and dignity of disabled persons, in Degener, Theresia
& Koster-Dreese, Yolan (red.) (1995). Human rights and disabled persons: essays and
relevant human rights instruments. Dordrecht: M. Nijhoff.
Article 10, UDHR, article 14, ICCPR, article 8, 25, ACHR, Bantekas &Oette
(2013) op.cit. p. 47, footnotes 186-187. For general overviews about fair trial;
Warwick McKean (1983),Equality and discrimination under international law. Oxford:
Clarendon Press, Trechsel, Stefan. & Summers, Sarah.(2005). Human rights in
criminal proceedings. Oxford: Oxford University Press pp. 36-42, David J., Harris,
David J., O’Boyle, M. &Warbrick, C. (2009). Law of the European Convention on
human rights.2.ed. Oxford: Oxford University Press, pp. 201-330, Leyh, Brianne
McGonigle (2011).) op.cit. pp. 13-18.
Protocol No. 7 to the 1950 European Convention for the Protection of Human
Rights and Fundamental Freedoms, E.T.S. 117, entered into force Nov. 1, 1988,
Leverick, Fiona (2004) What has the ECHR done for victims? International Review
of Victimology, pp.177-200, Brems, Eva (2005) Conflicting human rights An
exploration in the context of the right to a fair trial in the European Convention
for the Protection of Human Rights and Fundamental Freedoms, HRQ, vol 27 no
1 Feb 2005 pp. 294-326 , McGonigle connects the fair trial principle to the liberal
model of human rights; Leyh, Brianne McGonigle (2011) p. 126. Nickel (2007) pp.
106, Seibert- Fohr (2009) p.19, Harris, Harris, O’Boyle & Warbrick (2009). op.cit.
referring to Perez v France judgment, p.201.
Brants Chrisje & Franken, Stijn (2008) Protection of fundamental human rights in
criminal process, Utrecht Law Review, volume 5, issue 2 (October) 2009, pp 7-65.
Para 2 preamble, Declaration of Basic Principles of Justice for Victims of crime and
abuse of power, A/RES/40/34 (the Victim Declaration) 9 November 1985, para 6,
United Nations (2000) Tenth United Nations Congress on the Prevention of Crime
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The European Convention of Human Rights which stresses that its major
duty is to assess whether the proceedings as a whole are fair has recognized
the phenomenon of secondary victimization caused by criminal proceedings
when assessing the matter of fairness. In that vein it has appreciated that
criminal proceedings should be organized in such a way as to protect the
interests of very young witnesses, in particular in trial proceedings involving
sexual offences.548
The fair trial principle has contributed to make victims’ rights arguable.
The references to fair treatment of victims in the Victim Declaration and
the EU Directive on rights of victims echoes the fair trial principle.549Some
provisions in victims’ rights instruments appear as counterparts to the
constituent elements of the fair trial provisions in the international human
rights instruments. The right to be heard, the right to be informed promptly,
in detail and in a language which the suspect can understand, the right to
interpretation and the right to consult files and above all the right to be
tried without undue delay have all been given counterparts in victims’ rights
standards.550
The principles of due process and fairness are applicable also outside the
scope of criminal proceedings, or as expressed in international treaties, in
situations in which the rights and obligations of individuals are settled in
a suit at law or when the civil rights and obligations of individuals are at
stake.551
3.5.4.3 Equality of arms
Equality of arms is generally understood to signify that the defense and the
prosecution must have equal opportunities to prepare and present their
cases during the course of criminal proceedings. This aspect of fair trial,
which is closely connected to the adversarial paradigm is first and foremost
appreciated as a guarantee for the defense against the favorable position
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and the treatment of Offenders, Offenders and victims accountability and fairness, A/
CONF.187.8, Vienna 10-17 April, 2000, chapter 5 section 5.5.6.
Para 72, Bocos-Cuesta v. the Netherlands, appl. 54789/00, judgment 10 February
2006, para 155, A.S. v. Finland, appl. 40156/07, judgment 28 December 2010,
Brems, Eva (2005) op.cit. pp. 294-326.
Para 4-6, the Victim Declaration, para 66 preamble Directive 2012/29/EU of the
European Parliament and of the Council of 25 October 2012 establishing minimum
standards on the rights, support and protection of victims of crime.
Article 14, section 2-3, 5-7, ICCPR, article 6 (3) Directive 2012/13
Para 16, General Comment No 32 Article 14: Right to equality before courts and
tribunals and to a fair trial, CCPR/C/GC/32, 23 August 2007, Harris, O’Boyle
Warwick (2009) op.cit. pp. 210 -232, Summers, Sarah. (2005). Human rights in
criminal proceedings.
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of the prosecution and the right of suspects to examine and cross-examine
victims and witnesses is based on the objective to ensure equality of arms.552
Although victims’rights have been promoted in the name of equality and
with the declaration that it is as much the responsibility of the state to
ensure that victims are assisted as it is to deal with offenders, equality of
arms cannot generally be given the interpretation that victims and accused
should be provided with symmetrical rights. The principle of equality of
arms can have an indirect effect on victims because of the balance that must
be achieved between the defense and the prosecution but because of its
restricted application to the parties of the procedure it has a less significant
impact on victims as compared to access to justice.553
3.5.4.4 Equality before the law
Equality before the law which is another dimension of the fair trial principle
serves the objective to ensure equilibrium between the defense and the
prosecution and can be interpreted as a prohibition of discriminating
individuals in their enjoyment of the right to a fair trial.554 According to
the meaning it has been given by the Human Rights Committee, the same
procedural rights are to be provided to all parties unless distinctions are
based on law and can be justified on objective and reasonable grounds and
do not entail actual disadvantage or other unfairness to the defendant.
3.5.4.5 Access to justice
Access to justice is one of the elastic concepts in human rights law which
has been given many diverse meanings. Although it often is equated to a
specific form of judicial protection, it has also been defined as the actual
and concrete possibilities of individuals to advance their interests in legal
procedures.555From this perspective, it can be considered as an offspring of
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Equality of arms has its origin in the Latin axiom; audi alteram partem ; to hear the
other side. Article 6 (3) (d) ECHR, para 13, 14, General Comment No. 32, op.cit.
Robberstad, Anne (1998). Mellom tvekamp og inkvisisjon: straffeprosessens
grunnstruktur belyst ved fornærmedesstilling. Diss Oslo : Univ Summers (2005)
op.cit. pp. 103-112, Clayton, Richard & Tomlinson, Hugh (2001). Fair trial rights.
Oxford: Oxford University Pressp.4, Harris, O’Boyle Bates, pp. 322-329.
Chiavaro (2002). Private parties the rights of the defendant and the victim, in
Delmas-Marty, Mireille & Spencer, J.R. (ed.) (2002) European Criminal procedure,
pp. 541-593.
Equality before the law is claimed to form part of the fair trial principle, para 1,
General Comment No 32, op.cit.
Rhode, Deborah L. (2004). Access to justice [Elektronisk resurs], Oxford University
Press, Oxford, 2004, pp. 3-23, Letschert, Rianne Monique, Staiger, Ines & Pemberton,
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the fair trial principle, although with a wider consideration of the historical
and social contexts in which it is applied.556
The first attempts to further access to justice in the field of human rights were
made with respect to aliens and the vulnerability of certain groups has since
then provided added impetus to the access to justice paradigm.557 The process
towards achieving access to justice for different groups has taken place in
different stages which started with claims for legal aid and continued with
claims for access to welfare rights. Alongside this development, emphasis
has shifted from the rights of professionals to access the legal system to an
equivalent right for lay participants.558
Alongside the internationalisation of the criminal procedure and the
growing permeation of human rights in criminal procedural law, the access
to justice paradigm has received growing attention.559Access to justice has
become a constitutive element of current human rights law is often regarded
as a freestanding right and in recent years it has been claimed that a right
to access to justice is part of jus cogens.560 By functioning as a source for
various protective measures set out to correct structural inequality, its
relationship with the principle of equality is evident. In the same vein is the
growing attention given to access to justice seen as expression of the social
dimension of legal proceedings.561
With respect to its elastic nature, access to justice assumes different meanings
dependent on the context in which it is used and it has become a concept with
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Antony (red.) (2010). Assisting victims of terrorism: towards a European standard of
justice. Dordrecht: Springer, p.172, Leyh, Brianne McGonigle (2011) op.cit. p. 339.
Summers (2007) op.cit. p 179.
A tangible example is child-friendly justice; Council of Europe (2008) International
justice for children, Council of Europe (2010) Guidelines of the Committee of
Ministers of the Council of Europe on child friendly justice adopted by the Committee
of Ministers on 17 November 2010 at the 1098th meeting of the Ministers’ Deputies.
Cappelletti, Mauro (red.) (1981). Access to justice and the welfare state. Alphen aan
den Rijn: Sijthoff, Francioni, Francesco (ed.) (2007). Access to justice as a human right.
Oxford: Oxford University Press, p.10.
Findlay about the internationalisation of criminal procedure, Findlay, M. (2002).
Internationalised criminal trial and access to justice. International Criminal Law
Review, 2(3), pp. 240-242, Storskrubb, Eva (2007) Access to justice in European
comparative law, in Francioni Francesco (ed.) (2007) op.cit. Trindade, Antônio
Augusto Cançado (2011). The access of individuals to international justice [Elektronisk
resurs]. Oxford: Oxford University Press, pp. 64-65.
Francioni (2007) op.cit. p 30, Fundamental Rights Agency (2011) Access to justice
in Europe, an overview of challenges and opportunities, Committee on the Rights
of Persons with Disabilities General Comment on Article 9: Accessibility, Trindade,
Antônio Augusto Cançado (2011). The access of individuals to international justice
[Elektronisk resurs]. Oxford: Oxford University Press.
Access to justice has a close resemblance to what in other contexts is known as social
justice, Francioni (2007) op.cit. p. 19.

149

CHAPTER 3 HUMAN RIGHTS

the comprehensive aim to achieve fair administration of justice in accordance
with substantive standards of fairness.562The establishment of a legal
framework which offers conditions that enable individuals to avail themselves
of the judicial system is critical to comply with the access to justice paradigm
and this objective relies on non‑judicial mechanisms such as awareness-raising,
knowledge and training which makes it possible for individuals to enjoy de
facto exercise of their rights.563 Other obvious aspects of access to justice relate
to prescription clauses, time-limits for bringing claims, avoidance of excessive
and legal costs and availability of alternative dispute resolutions mechanisms.
The emphasis on the quality of the legal procedure makes the access to justice
paradigm closely connected to the theories on procedural justice.564
In an influential report on what access to justice can signify in the
English legal system, Lord Woolf outlined eight aspects which he
found constitutive to access to justice; a) that the system should be
just in the result it delivers; (b) be fair in the way it treats litigants; (c)
offer appropriate procedures at a reasonable cost; (d) deal with cases
with reasonable speed; (e) be understandable to those who use it; (f) be
responsive to the needs of those who use it; (g) provide as much certainty
as the nature of the particular case allows; and (h) be effective, adequately
resourced and organized.565 These aspects which are valid outside the
English system verify that access to justice has come to include the idea
of fairness and respectful treatment.
In the framework of the European Union, access to justice is inherent in the
doctrine of direct effect that holds Member States responsible of ensuring
effective judicial control of the compliance with Community law and national
legislation. Based on the ideas of convergence and mutual recognition and
the idea that citizens should be able to receive the same protection in their
state of residence as in their other member states, the attention given to
victims in the Union must in this way be viewed in light of the significance
attached to access to justice. 566
Although access to justice is sometimes depicted as a separate dimension
of victims’ rights, it is fair to say that all victims’ rights are based on the
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Francioni (2007) op.cit pp. 12-13.
Four elements are commonly included in the notion accesss to justice; the right to a
fair hearing, legal advice, legal aid and the right to have a case tried in reasonable time,
para 7, General Comment No 32 op.cit. Fundamental Rights Agency (2011) Access
to justice in Europe, p. 14 op.cit.
Findlay (2007) op.cit.p. 258.
Interrights Bulletin 1996, Access to justice, volume 10 No 2.
Council of the European Union (1999) Presidency conclusions Tampere European
Council 15 and 16 October 1999, Council of the European Union (2009) The
Stockholm Programme - An open and secure Europe serving and protecting citizens,
3 March 2010.
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objective to further access to justice or that victims’ rights demonstrate a
specific dimension of access to justice.567
Aside from the general and well-known aspects related to provision of
information and legal aid which have found concrete expressions in the
victims’ standards, it is also accepted that access to justice for victims
requires sensitization of legal professionals, the availability of support
services and awareness about reactions and needs of victims. In addition to
these substantive elements, a central dimension of access to justice is that
individuals should have possibilities to enforce their rights.
3.6 JUSTIFICATIONS OF HUMAN RIGHTS
3.6.1. The need for justifications
The model of human rights statements introduced in chapter 1 does not
include an element which represents the reasons for adopting a specific
right. In practice however, ideas about how the human rights can be justified
have developed to a specific field in moral and political legal philosophy.568
Given that human rights theory comprises such a vast and contested area,
the aim of this section is merely to point at some categories of justifications
which are of interest to this study. The foundational basis of the human rights
is significant also with respect to the questions of this study which elicits
the scope of the human rights but also because some features in the human
rights justifications resonate in the discussion about victims’ rights.569
A number of reasons can be provided for devoting space to the foundations
of human rights in this specific context. It has previously been concluded that
rights constitute claims but in order to make these claims valid, justifications
are necessary. A general argument with respect to this matter is that claims
for human rights are strong claims and that they for this reason require robust
justifications. This argument is corroborated by the pervasiveness of human
rights in many different areas but also by the scepticism towards human
rights. To the human rights community which strives towards consensus
567
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Para 4-7, Declaration of Basic Principles of justice for victims of crime and abuse
of power, 1985, V(i), (ii) Council of Europe (2005) Guidelines on the protection of
Victims of terrorist acts adopted by the Committee of Ministers on 2 March 2005 at
the 917th meeting of the Ministers’ Deputies with preface p 1 guide for policy makes
(1999) Preamble Directive, 2012/29/EU.
General overviews about the moral justifications of human rights; Waldron (ed.)
(1984) op.cit. Shestack (1998).op.cit. pp.201-234, Zaladjo (1999) op.cit. Dembour
(2010) op.cit, pp.1-20, Freeman (2011) op.cit. pp.61-62, Nickel James W and Reidy
David A.(2010) Philosophy, in Moeckli, Sangeeta Shah, Sandesh Sivakumaran
(2010) op.cit. pp 39-63 and in Swedish, Roth (2008) op.cit.pp.189-191.
Chapter 7, section 7.1.3 about indivisibility.
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and support for its cause, justifications are imperative, primarily because
rights without reasons are more vulnerable to violations. The theories about
the foundations of human rights are able to bridge practice and activism on
the one hand and theories and abstract principles on the other hand.570
The question about legal significance of human rights for victims of nonstate crime requires general answers about why the human rights are
preferential to other approaches in addressing human concerns. Also
the prioritization between different rights compels knowledge about the
foundation of human rights. Not only the content of the human rights
provides guidance for the obligations of states but the supporting reasons
have the same role.571
The universality of human rights is not reflected in any supporting reasons
and it is commonplace to establish that the human rights lack a firm
foundation and that basic human rights treaties do not offer a sufficient
rationale for the concept of human rights. The lack of a well-grounded
theory justifying the human rights is held to contribute to the inflation of
present human rights.572
It is important to differentiate between accepted principles which form part
of the human rights doctrine and arguments which are not given explicit
recognition in human rights treaties. There is accordingly a distinction
between theories setting out justifications for human rights and basic values
such as freedom, liberty and equality. The Bill of Rights which enshrines
a number of basic principles is silent on the philosophical foundations of
human rights.573 This notwithstanding, the search for normative justifications
of the human rights generally starts with the Universal Declaration of
Human Rights which has been compared to a temple where the clauses of
the preamble represent different parts of an ideological framework. The
enumeration of dignity, liberty, equality and brotherhood are sometimes
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Donnelly (1985) op.cit p. 89, Sen (2004) op.cit.p. 21.
Shestack (1998) op.cit. p. 203, Nickel (2007). op.cit. p. 49. 61, Griffin (2008) p. 26,.
Sometimes justifications are claimed to be one of the characteristics of the human
rights, Orendt sees rights as reasons, Orendt (2002) op.cit. pp.18-19, in Swedish;
Roth (2008) op.cit. p.15.
Although the founders of the Declaration could agree that they needed a list of human
rights, it is often claimed that they could not agree on why it was needed. Nickel
(2006) p 2, Griffin (2008) op.cit. pp. 191-192, Alston Steiner Goodman (2008)
pp. 153-155, Beitz (2009) p. 21, p 44, Zaladjo op.cit. p.15, Coomans (2009), Roth
(2008) op.cit. p. 190, Freeman (2011) op.cit. p. 66.
During the drafting of the declaration, a committee was set up with the purpose
of examining the philosophical grounds for a list of human rights. Based on a
questionnaire distributed to the member states of the United Nations, the Commission
derived a common language of human rights which drew on many different legal
systems and culture, Shestack (1998) op.cit. p 233, Kabasakal Arat (2006) p. 423,
Winston (2007) op.cit. p .281 with reference to Beitz (2009) p. 7, p.160.
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characterised as the pediment of the temple and as representing a preexisting moral consensus.574
In basic treaties human rights are justified with the fundamental conditions
that must be in place to secure the well-being to individuals.575 The United
Nations Charter and the Statute of the Council of Europe forward social
progress and better standards of life and larger freedom as justifications for
the development of human rights.576
But opinions are shared with respect to the need for justifications. Natural
law scholars as well as positivists attach little weight to justifications. In their
view, the diversification of justifications and the absence of a fully-fledged
theory for human rights is not a major deficit as long as human right are
given formal legal recognition and people feel morally obliged to adhere
to them. Some go as far as claiming that the absence of specific theory on
human rights is one of its appeals.577
The foundationalist arguments comprise a natural starting-point in an
overview of justifications. The arguments brought forward on this basis
comprise a link to the natural law school which presume that human rights
are innate in human beings. Although these kinds of arguments had their
origin in the eighteen century revolutions, they underwent a revival after
the Second World War with the codification of human rights and some of
the modern theories have followed in its tradition.578 Of special significance
to new rights-claimants is the foundationalist argument which purport that
most rights can be derived from basic universal rights.579
Representatives of the positivist school considers the human rights treaties
from the viewpoint of their legal grounding and have for this reason no
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op.cit. p. 606, Roth (2008) op.cit. p.33, Oraa (2009) op.cit. pp.170-184.
Nickel (2007) op.cit. chapter 4, Donelly (2003a) op.cit. p. 290 with references.
White, Robin C. A., Ovey, Clare & Jacobs, Francis Geoffrey (2010). Jacobs, White and
Ovey, the European convention on human rights.5. ed. Oxford: Oxford Univ. Press.
Shestack (1998) op.cit. p 209, Donnelly (2003a) op.cit. p. 17, Nickel (2007) op.cit p.
22.103, Winston (2007) op.cit. p 283. It has been assumed that the decision to leave
the justifications open was intentional so at to attract adherence of the states. The
lack of justifications has been considered as advantageous. Donnelly (2003) pp.20
-21 argues that we need justifications of human rights but that ultimately they are a
matter of agreement.
This view is reflected in the expression of rights as el in the Declaration of Independence
1776, Morsink (2009) op.cit. While foundationalist theories most theories confined
to provide good reasons for Nickel and Reidy (2010) refer to foundationalist
epistemology pp. 43-44, Zaladjo (1999) op.cit. p. 17 about the natural law concept
Shestack (1998) op.cit. pp. 214-216, Dembour (2010) op.cit. Etzioni (2010) op.cit.
pp. 187-197.
Winston Morton (2007) op.cit. pp.282-283 with reference to LHA Hart and Gewirth.
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interest in expanding on theories about their justifications but maintain that
the source of the treaties are ultimately the nation states which have accepted
and negotiated the treaties.580
In view of the pluralistic framework on which the United Nations is based,
it is not astonishing that there is a wide diversification of theories about the
foundations of human rights. Many scholars have endorsed the view that
the human rights must be supported by numerous and overlapping reasons.
John Rawls refers to the notion of overlapping consensus, implying that in
spite of diverse moral religious and philosophical outlooks, it is possible to
agree on political conceptions of justice.581
Thomas Pogge advocates an institutional understanding of human rights
based on the view that human rights serve the need of individuals for vital
goods but also the accessibility to these essential goods. This perception has
its origin in article 28 of the Universal Declaration of Human Rights which
postulates that “everyone is entitled to a social and international order in
which the rights and freedoms set forth in can be fully realized”.582
Professor James Nickel has set out a practical model for justifying new
claims. This model, which consolidates philosophic arguments, first makes
it imperative to identify whether a claim for a new right can be connected
to a threat to human dignity. The alleged new right must also concur with
the requirement, stressed by other scholars, namely that human rights are
priority claims or rights of paramount importance. The new right must
finally be weighed against the rights of other rights-holders and finally, the
feasibility of a new right must be considered.583
3.6.2 Pragmatic justifications
Another category of justifications take the point of departure, not in
theoretical abstractions but in practical experiences of injustice. According
to this school, sometimes denoted as the protest school, human rights are
considered as rooted in the historic course of events and their primary
function is to fight social injustice.584 In these theories, rights are commonly
justified with the objective to prevent situations that can be found as
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Shestack (1998) op.cit. pp. 208-209.Winston, Morton (2007) op.cit. pp. 279-305.
It is claimed that the UDHR is supported by overlapping consensus, Shestack (1998)
note 30, Donnelly (2003a) p. 40, 51-53, Winston (2007) op.cit. Kim Eun Jung
Katherine (2012) Justifying human rights: Does consensus matter?, Human Rights
Review 13, no. 3, September 2012, pp. 261-278.
Pogge (2000). op.cit. in particular pp. 51-52.
Nickel (2007) op.cit. pp. 53-91, chapter 7, section 7.3.
The codification of Bill of Rights is considered as inevitable effect of the experience
of the Second World.Dembour protest school considers human rights as fought for,
Dembour (2010) op.cit.pp.1-2.
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intolerable. Although its representatives may be committed to the values of
human rights law, they are not interested in the philosophical foundations
but instead they claim that new rights develop because they have to.
3.6.3 Justifications based on the human nature
Other theories on human rights go back to common traits in the human
condition. Features which are frequently appealed to are personal autonomy
and the inherent dignity of persons.585 To some scholars, agency is a central
feature of human nature. Alan Gewirth places the moral agency in focus
of his theory which is based on the contention that all self-conscious moral
agents value freedom and well-being.586Along the same lines is the thesis of
James Griffin that human life is distinctive from other forms of life and that
human beings possess human rights by virtue of their “normative agency.”587
In view of the many contesting theories about human nature, the efforts to
refine the concept of human nature involved several difficulties.588 In their
quest for elements which should underpin the human rights, philosophers
therefore turned to the needs of human beings. Although also the assignment
to identify common denominators and universal features in this regard
proved troublesome, some needs were identified as more basic than others
and those which stand out among others are sustenance and safety.589
3.7 REFLECTIONS
3.7.1 Victims in the history of human rights
When looking at the rights of victims from the perspective of how human
rights have developed over the years, some features transpire as particularly
relevant. Based on the contention that current doctrine of human rights
draws on its history, this section seeks to analyse the situation of victims with
a view to the development of human rights. The situation of victims of nonstate crime is linked to some of the major trends and topical debates in the
development of human rights.
Human rights values
A review of how the human rights have evolved throughout history makes
visible a number of values which have underpinned and which still underpin
the present human rights discourse. The mottos liberty, equality and
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White, Ovey and Jacobs, (2010). op.cit.p. 3.
Gewirth, Alan (1984) op.cit.
Griffin (2008) op.cit p. 45, Nickel and Reidy (2010) op.cit. pp. 53-57.
Donnelly (2003a) op.cit. p. 16, Freeman (2011). op.cit. p. 74.
Shue (1980) op.cit. Donnelly. (2003a) op.cit. pp. 13-14.
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fraternity in the French Declaration of the Rights of Man and of the Citizen
have in different ways been carried over to the three generations of rights
in modern human rights doctrine.590 The four essential human freedoms
launched by President Roosevelt during the Second World War; converge
with the values.591 In the post-war period, the normative recognition of these
freedoms have become more specific and concrete and the values which they
represent have been converted to the specific obligations which states hold
towards various groups of individuals, including victims.
In the context of non-state victimization, the idea of liberty is central to the
protection of physical and mental integrity. The principle of equality has
been the gateway to recognize victims’ need to access to justice and the idea
of fraternity reflects the communitarian aspect of human rights which is
translated to solidarity with victims in victims’ rights instruments.592
The history of human rights manifests several precursors of the rule of law
paradigm. The due process guarantee in Magna Carta and the ideas about
separation of powers ignited by Montesquieu inspired the development
towards a well-ordered system of governance. This development paved
the way for constitutionalism, possibilities to challenge rights and judicial
review bit it also expanded the rule of law concept by including protection
safeguards for new categories of vulnerable individuals and by means of this
process it impact became visible also for victims of non-state crime.593
The social contract
The present-day conception of human rights springs from ideas that originated
in the Enlightenment. The advocacy for political rights and the stress placed
on freedom of expression during this time comprised the breeding ground for
other rights and it spawned the possibilities of individuals to wield control over
the state which subsequently formed the ideal of the democratic state based on
rule of law. In this way, it also paved the way for claims about new rights and for
the establishment of welfare rights.594

590
591

592

593

594

Wellman (2000) op.cit. p.639, Boersema (2011) op.cit. p.79.
Section 3.2.4 referring to the freedom of speech and expression, the freedom to
worship God, the freedom from fear and the freedom from want.The Four Freedoms
Speech was delivered to Congress on January 6, 1941.
Para 11, preamble, Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law
and Serious Violations of International Humanitarian Law refers to solidarity with
victims. Chapter 7 section 7.1.1.4 about access to justice as a prerequisite for the
integration of victims in human rights law.
Tomuschat (2008), op.cit. Genugten (2012) The universalization of human rights
reflections on and the way forward in Zweegers, Sonja & De Groot, Afke (red.)
(2012). Global values in a changing world. Amsterdam: KIT Publishers, pp. 205-206.
Montgomery (2002) op.cit. pp.373-385.
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The liberal social contract, as outlined by Hobbes, Locke and Rousseau has
shaped the state-centric view of human rights and the paradox of the state
as both a violator and a protector.595 The modern state in western societies
developed alongside this paradox in a process in which its authority was
increasingly curtailed and its responsibilities expanded. By means of this
process, the contractarian notion functioned as a source of new rightsclaims and allowed an expansion of rights which in the long run has yielded
claims about protection of victims of non-state crime.
The process of securing individual justice in modern human rights law is
characterised by three-pronged process which starts with the establishment
of individual rights, proceeds with more precise obligations which and on
this basis makes it possible to establish violations.596
The struggle of oppressed groups and the expanding circle of equality
The history of human rights is marked by how various groups have struggled
for protection from various forms of injustices.597 This process, which
in modern times started with the need to protect slaves and migrants, has
continued in the 21th century with protection of women, children, and other
groups in the private sphere which have both embraced and anticipated
claims for victims’ rights.
The identification of various victim groups runs like a red thread in the
history of human rights and has been paramount to the development of
victims’ rights. In this perspective, the law of human rights is the law of
victims.598
Human rights history is strongly marked by two separate forces which both
have impacted on victims; one which points in the direction of individual
rights and another which stresses the rights of specific groups. Both trace their
origin in the idea of equality. They also reflect the constant tension between
pluralism and universality which has pervaded the field of human rights.599
A consistent feature in the development of human rights is that claims of
one group lead to similar demands from another vulnerable group. The
growing concern for various vulnerable groups which emerged during the
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19th century and which later was manifested in the struggle for women’s
rights served as the main breeding ground for the advocacy of victims’
rights. The movement that fought against slavery, spurred women to
maintain recognition of their concerns and their demands for human rights
were followed by demands of the victim movement.600 It is therefore fair to
assume that neither the development of victims’ rights, nor the discourse on
victims’ rights as a matter of human rights could have occurred without the
recognition of violence against women as a violation of human rights.
The conflictual nature of human rights
Another underlying theme which runs throughout the history of human
rights is the tension between the security of the nation state (and implicitly,
the security of its citizens, the potential victims) and individual freedom. The
way in which victims of non-state crime are situated in current human rights
law resonate this theme. The events of September, 11 revealed the exposure
of ordinary citizens to terrorism. The repressive reactions which it generated,
elucidated the ever-lasting conflict between the threat of the nation state
versus the vulnerability of due process rights which has highlighted, but not
necessarily prompted victims’ rights.601
From public to private
A distinctive feature in the history of the human rights is its predominantly
public nature.602 The protection of individuals which was of interest to John
Locke was confined to the public sphere and human rights law was for a long
time restricted to relationships in the public sphere.603 The objective to protect
individuals in interpersonal relationships, which comprised the defining
moment for victims of non-state crime concurs with the transformation
from the liberal perception of the state which rejects state interference to an
emphasis on the state as protector and on affirmative action. In Hohfeldian
language, this development implies a shift from liberty rights to a growing
emphasis on claim rights.
While to victims of state-sponsored crime, the emphasis on protection from the
state has been the guiding light, victims of non-state crime epitomize modern
human rights law in which protection has broadened to cover the horizontal
dimension and various forms of welfare services. The dichotomy between
freedom rights and welfare rights is replicated in victims’ rights instruments
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which echo the liberal human rights paradigm as well as the welfare paradigm.
New rights-claimants
International human rights law is characterized by a burgeoning of norms
which has transformed the view of human rights from timeless and eternal
to dynamic and in constant change.604 Potential rights-holders geared at
normative recognition pursue their claims in a process which is initiated by
demands for new human rights, continues with the adoption of human rights
standards and which are finalized with implementation and enforcement. The
continuum of the treaty-making process that range from soft law to binding
instruments is reverberated in the discussion about victims’ rights. 605
That victims of non-state crime should address their claims in terms of
human rights is not unanticipated in a world where it has become a practice to
deal with injustices in term of rights. The manifestation of victim protection
in international law follows the process outlined above; victims have made
their voices heard, that they have pronounced claims for protection and these
claims have been codified as rights. The last phase in this trajectory towards
recognition, the implementation of rights has been less successful.606Victims’
rights have not yet required the status of settled norms in the framework
of human rights. In introductions and classifications of human rights,
victimization is seldom a criterion for classification and case law that involves
the situation of victims is not addressed in terms of victims’ rights.607
3.7.2 Victims’ rights and justifications of human rights
Because victims’ rights implicitly can be seen as claims for new human rights,
they are susceptible to the general justifications of human rights, and along the
same lines, they are also susceptible to the lack of solid justifications. While
it might be hold that justifications are irrelevant as long as there is consensus
about their existence, justifications can provide a stronger legitimacy to the
cause of victim protection.
Foundational arguments have been the obvious basis for deduction and
claims for new rights. The thesis about correspondence which demonstrates
that protection and remedies are the nucleus from which he rights of victims
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originate, make these arguments well-suited for making a case about victims’
rights as derived from the universal human rights.
One of the most clear-cut expressions of the natural law school; the idea of
human dignity is transferred to victims’ rights instruments. But it has not
been the sole justification, more important is perhaps the empirical evidence
about victims’ negative experiences in the aftermath of crime and the
experiences of injustice which have prompted the idea of victims’ rights. In
this respect, they embody the ideas set out by the protest school which takes
the suffering of various oppressed groups as its major basis for new human
rights.
The interest theories and the will theories represent two major directions in
describing and justifying human rights. With regard to the vulnerability of
victims that has justified victims’ rights, it is evident that victims are better
situated in the realm of interest theories than with respect to will theories
which places a great weight on the freedom of the individual and his rational
choices and therefore relies on the capability of the individual to enforce his
rights or abstain from the duties connected to right. The interest theories
which on the other hand are prone to capture the structural discrimination
of vulnerable groups, reflects the situation of the crime victim.
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CHAPTER 4
A NEW PARADIGM

4.1 The role of the non-state actor in human rights law
4.1.1 Introduction
This chapter describes a development that has taken place in the past few
decades which has changed the paradigm of human rights and made it
possible to talk about victims as a matter of human rights. This development
is concerned with the direction of human rights law which for a long time
was confined to state actors, the ensuing private public divide and the effects
of this development on the doctrine of state responsibility.608 Although these
are issues which have been outlined by many human rights scholars, they
have not been addressed from the specific perspective of this thesis which
is geared at the intersection of human rights and victims of non-state crime.
The research questions of this study make the issue of against whom human
rights law provides protection critical. To be able to analyse the effectiveness
of human rights on victims, it is pivotal to understand how interpersonal
relations have been perceived in the sphere of human rights law.609
A backward glance to the traditional view of human rights indicates that the
major objective has been to protect individuals from abuse and interference
by the state. Following this vertical relation between the state and the
individual, human rights law has governed the behaviour and conduct of
the state. On this basis, the dominating and accepted view was for a long
time that violations committed by non-state actors could not generate the
responsibility of the state. This way of viewing human rights is reflected in
the description of human rights as political norms rather than interpersonal
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norms.610 This view which describes a vertical relation and which is key
to understand the position of the victim in human rights law should be
contrasted to protection in relations between individuals, denoted as
horizontal relations.611
The topic of this study has its origin in the horizontal relation between
the offender and the victim. But it also invokes the response of the state in
this situation and the question of whether the state-centric angle of human
rights law can provide effective protection of those subjected to violations
committed by non-state actors.
The horizontal relation raises two issues; the direct responsibility of
individuals for violations committed against other individuals and the
responsibility of the state towards individuals for violations committed
by non-state actor. While both dimensions are relevant from a victim
perspective, in this study, the focus is placed on the former and on the
indirect responsibility of the state.
The first issue, which is sometimes described as the third party effect or
Drittwirkung is concerned with whether human rights could be given direct
effect in relations between individuals in the national legal order. It has
given rise to a vivid doctrinal debate, and its effect has been appreciated at
domestic level but it has received little recognition by international human
rights bodies. The Human Rights Committee and the European Court of
Human Rights have been hesitant to take a firm position with respect the
horizontal effects of the Convention.612
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4.1.2 The distinction between public and private
The relation between the state and the individual which used to be
characteristic of human rights law is a vertical relation. It corresponds to
the distinction between the public sphere and the private sphere which has
infused international as well as national law. For the purpose of clarification,
it can be illustrated with two persons beaten up in similar ways but in different
circumstances. A comparison between a person assaulted by the police and
person which is beaten up by a partner has generally led to the contention
that the first person is subjected to a human rights violation while the other
person is considered as having been subjected to an ordinary crime.613
The vertical relation goes back to the liberal view of the state which aims to
refute as far as possible state interference in the lives of individuals. As noted
by many feminist writers, it also had the purpose of demarcating certain
areas from legal regulation.614 In international law, a motivation to the public
private divide has been that crime which takes place in the private sphere
usually are defined in national legislation and dealt with in the domestic
machinery of justice.
The distinction between public and private was replicated in international
human rights law. The Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment which limits the term
“torture” to acts inflicted by public officials or other persons acting in an
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official capacity stands as the main exemplification of this distinction.615
The exclusive character of state responsibility which relegated certain issues
from the field of international law has its basis in this separation between
the public and the private matters in different fields of law. For this reason,
international human rights law and jurisprudence has been dominated by
assessment of violations carried out by organs of the state or persons acting
on behalf of the state, such as the military, the police and prison officers.616
In the thriving of human rights which marked the post-war era, the question
of against who human rights law should provide protection became an issue.
Alongside the transformation of the modern state and the changed view on
human rights protection, the public private divide attracted criticism. In line
with this development, the state-focused direction of the human rights law
was questioned and the role of the non-state actor in international human
became an important issue.617
Various forces underpinned the emergence of new forms of violations
committed by non-state actors and the ensuing attention given to this
problem.618 Globalisation and privatisation generated new forms of private
wrongs and gave new actors control in formerly state-governed areas. In the
last decades, non-state actors of various kinds such as NGOs, multinational
corporations and armed opposition groups have appeared as violators of
human rights.619 The recognition of responsibility for acts committed by
non-state actors was instigated in the context of enforced disappearances
in Latin-America and later prompted by large-scale human rights violations
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committed by non-state actors in the armed conflicts of former Yugoslavia
and in the Rwanda.620 When new genres of abuse were illuminated by the
international community the state-centric focus was no longer considered to
be at odds with the changes in the world.621
In arguing against the public private dichotomy, the notion of human dignity
assumed a central position. The axiom that human rights should protect
the human dignity irrespective of the status of the violator was found
inconsistent with the dichotomy between public and private. This position
promoted a victim-oriented perspective among international scholars who
held the victim’s suffering to be superior to the character of the violation.622
The arguments mounted against the separation between public and private
spheres also dealt with the principle of universality. By contesting the narrow
conception of human rights, critics made a case of the fact that no reliable
criteria existed for determining the boundaries between public and private
and that this demarcation ultimately was settled by political considerations.623
Early legal doctrine on this matter placed great focus on whether the
drafts of major human rights treaties displayed any intentions of making
interpersonal relations between individuals a concern.624 Later has Andrew
Clapham been the scholar who most ardently has challenged the traditional
view that human rights should apply only between the state and the
individual. By emphasising the role of individuals as subjects of international
law and by supporting his proposals with case law from the European Court
of Human Rights, Clapham made two propositions; that the state should
assume responsibility for acts committed by individuals and secondly, that
the duties imposed on private individuals should generate enforceable rights
at the national level.625
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Rosas & Scheinin (1999) op.cit. p.59.
Joschnik (1999) op.cit. preface, Brysk, Alison (2005). Human rights and private
wrongs: constructing global civil society. New York: Routledge.
Joschnik (1999) op.cit. pp.60-61, Dijk, Pieter van (2006) op.cit. p.31, Santarelli,
Nicolas (2008) Non-State Actors’ Human Rights Obligations and Responsibility
Under International Law, p.2, Rodley (1993) Can armed opposition groups violate
human rights? in Mahoney, Kathleen E. & Mahoney, Paul (red.) (1993). Human rights
in the twenty-first century: a global challenge. Dordrecht: Nijhoff, p.300, Zwanenburg
(2006) op.cit. pp. 646-650.
Chinkin, Christine (1999) op.cit. p. 389, Santarelli (2008) op.cit. p. 8.
International Colloquy about the European Convention on human rights (1973).
Privacy and human rights: reports and communications presented at the third
international colloquy about the European convention on human rights. Brussels, 30
September - 3 October 1970. Manchester: Manchester University Press, p.20.
Clapham (1993a) op.cit. Clapham (2006) op.cit. p.2. The suggestions purported by
Clapham are more far-reaching than the issue at stake in this thesis which is concerned
with indirect horizontal effect.

165

CHAPTER 4 A NEW PARADIGM

All in all, several social changes have led to the emergence of a view which
recognised that the scope of human rights law should cover more statesponsored acts. In the standard-setting phase of the post-war period, this
view gained recognition in the Convention on the Elimination of All Forms
of Racial Discrimination and the Convention on the Elimination of all forms
of Discrimination Women which recognize the responsibility of the state for
discrimination exerted in horizontal relationships.626
In Europe, the dynamic interpretation of the European Convention of
Human Rights gave further thrust to this development which initially was
activated by applicants at risk of extradition.627
The recognition by the European Court of Human Rights that states have
indirect responsibility in horizontal relations can be contrasted with the
approach of the US Supreme Court towards crime in horizontal relations.
In the DeShaney judgement, a little boy was severely beaten by his father
although the social authorities were aware about the circumstances under
which he was living. This notwithstanding, the Supreme Court failed to hold
the authorities liable for failure to protect the boy. The Court’ view was guided
by the fact that the harm inflicted on the boy was not the responsibility of
the State of Wisconsin, but of the child’s father.628 The same conclusion was
made by the Supreme Court in a case involving domestic violence in which
the accused had killed his own two children; the Castle Rock v. Gonzales
case. In the Supreme Court, the perpetrator was first acquitted on the same
grounds as above but when the case reached the Inter-American Court of
Human Rights, the United States was held liable for having violated the
American Convention on Human Rights.629
626
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Article 1, International Convention on the Elimination of All Forms of Racial
Discrimination adopted and opened for signature and ratification by General
Assembly resolution 2106 of 21 December 1965 entry into force 4 January 1969,
article1-2, Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), GA res 34/80 UN GAOR 34th sess 107th plen.mtg UN. DOC
A/RES /34/180 (Dec 18, 1979) signed 18 December 1979 entered into force 3
September 1981.
McCorquodale, Robert and la Forgia, Rebecca (2001) op.cit. pp. 189-218, Joseph,
Sarah (2010) Scope of application, in Moeckli, Daniel, Shah, Sangeeta, Sivakumaran,
Sandesh & Harris, David (red.) (2010). International human rights law. Oxford:
Oxford University Press, pp. 155-156.
DeShaneyWinnibago Department of Social Services 489 U.S. 189, 195, February, 22
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(ed.) (2001). Understanding human rights principles. Oxford: Hart, Boersema, David
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4.2 Women and human rights
4.2.1 The Women’s Rights Movement
The shift towards greater state responsibility for acts perpetrated by nonstate actors was prompted by the women’s movement. The claims that
women’s rights were part of human rights law contributed to make abuse
committed in the private setting a responsibility for the state.630 In this
way, feminization has been identified as one of the main drives behind the
changed perception of the non-state actor in human rights law.631
In the 1980s, women’s activists begun to use the language of human rights in
order to promote their interests. By drawing on feminist theory, they defied the
patriarchal order and contested the view of human rights as gender-neutral.
Feminist analysis held that male bias and frame of references had governed the
formation of human rights law and that this had excluded the experiences of
women and made them invisible in international human rights law.
The claim that human rights were not guaranteed to women in the same way
as to men fed reservations about the universality of human rights. Based on
the view that human rights law had been permeated by a view of what men
considered as threats to their existence, it was claimed that the experiences
of women challenged the view of what it is to be human.632

630

631

632

2011, report no. 80/11 case 12.626 merits Jessica Lenahan (Gonzales)et al. United
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Lenahan (Gonzales) v United States, Human Rights Law Review, 12:1, pp. 122-134.
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Christine and Wright, Shelley (1991) Feminist approaches to International
law, The American Journal of International Law, Vol. 85, No. 4 (Oct., 1991),
pp. 613-645,Tomaševski, Katarina (1993). Women and human rights. London:
Zed, Peters, Julie & Wolper, Andrea (ed.) (1995) Women’s rights, human rights:
international feminist perspectives. New York, N.Y.: Routledge, pp.1-8, Diane, Otto
(2010) Women’s rights, in Moeckli, Daniel, Shah, Sangeeta, Sivakumaran, Sandesh
& Harris, David (red.) (2010) op.cit. pp.345-364, Hasselbascher, Lee (2010) State
obligations regarding domestic violence: The European Court of Human Rights,
due diligence and international legal minimums of protection, Northwestern Journal
of Internal Human Rights, volume 8 issue 2, pp.190 -310, Edwards, Alice (2011).
Violence against women under international human rights law. Cambridge, UK:
Cambridge University Press.
Andrew Clapham argues that feminization is one of the forces which has prompted
the recognition of indirect responsibility in horizontal relations, Clapham (2006)
op.cit. pp.15-20.
Peach, Lucinda Joy (2005): Are Women Human? Feminist Reflections on “Women’s
Rights as Human Rights”, in Reidy, David A. & Sellers, Mortimer N. S. (red.) (2005).
Universal human rights: moral order in a divided world. Lanham: Rowman & Littlefield,
pp. 81-108.
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While stressing the importance of economic and social rights, the women’s
movement condemned the dichotomy between first and second generations
of rights which they saw as informed by a male view that ranked civil and
political rights as superior to other rights. By demonstrating that the inability
to exercise one form of human rights was linked to the failure of enjoying
other human rights, calls were made for a more holistic view which stressed
the indivisibility of human rights.633 The distinction between negative and
positive rights was challenged on the same grounds and it was claimed that
with a gendered perspective on human rights, positive obligations could be
derived from the classical civil rights.634
To some feminists, the conceptualisation of women’s rights was considered
problematic because in their view, it alluded to a perception that the rights
of women should be different from other human rights and relegated to a
specific field. This fraction instead supported the axiom that women’s rights
are human rights and that all human rights bodies should be concerned with
the human rights of women in their scrutiny of state compliance with human
rights standards.635
In a speech before the General Assembly of the United Nations in 1998,
Mary Robinson, the High Commissioner for Human Rights at that time,
claimed that one of the greatest challenges for the future was to achieve
recognition of the view that women’s rights could be considered as human
rights. The adoption of the Declaration on Elimination of Violence against
Women was one step in the direction envisaged by Robinson but due to its
unclear connection between human rights and women, it was not considered
as a fully-fledged recognition of women’s human rights.636
The attention directed to women’s situation in the human rights context
indirectly contributed to cast light on the inter-personal character of human
rights violations and on the public/private divide which comprised a strong
633
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Report of the Special Rapporteur on Violence against Women, its causes and
consequences, Rashida Manjoo, A/66/215, 1 August 2011, Friedman, Elisabeth
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Wolper, Andrea (red.) (1995).op.cit. pp. 19-20, Frostell, Katarina and Scheinin,
Martin (2001).Women, in Eide, Asbjørn, Krause, Catarina & Rosas, Allan (red.)
(2001). Economic, social and cultural rights: a textbook. 2., rev. ed. Dordrecht: Martinus
Nijhoff Publishers.
Hasselbascher (2010) op.cit. p. 192.
For an analysis of different approaches to women’s rights and human rights;
Tomaševski, Katarina (1993). op.cit. p. 109, O’ Hare, Ursula (1999) 21 Realizing
Human rights for women, HRQ 21.1 (1999) pp. 364-404, Peach (2005) op.cit. p. 82
with references to Gross and Smart, Edwards (2011) op.cit, p. 88.
Article 3, Declaration on the Elimination of Violence Against Women proclaimed by
General Assembly resolution 48/104 of 20 December 1993, Charlesworth, Hilary
(1994) What are “women’s international human rights”? in Cook Rebecca (1994a)
op.cit. p. 258, O’ Hare (1999) op.cit. pp. 376-378.
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element in the opposition of the classical liberal view of human rights.637 It
was pointed out how legislation and polices in different ways had supported
the exclusion of private matters from the public agenda, for example by not
recognizing the public interest in prosecuting violence against women.
4.2.2 Violence against women
The issues brought up on the agenda of the women’s movement were both of
a general character and particular to the situation of women. In the former
category, the most prominent issue was women’s experience of violence. The
widespread impunity of violence perpetrated against women became critical
in the emerging understanding of woman’s rights as human rights and in this
way, the objective to address women’s situation as a matter of human rights
became associated with the struggle to combat violence against women. Even
though attention was geared at violence both in the public and the private
sphere, it was domestic violence which placed the fundamental human right
to life, security, integrity in a new perspective and which became a catalyst
to recognise accountability of the state for acts committed by non-state
actors.638 Gender-based violence now became increasingly understood in
terms of power relationships and as a part of structural patterns in society
which suppresses women. In this vein, violence exerted against women was
considered not as individual, isolated acts but as something “deeply ingrained
in culture and as immune from legal sanction.”639
In arguing that violence against women and that domestic violence should be
placed on a par with other forms of human rights violations, the exclusionary
nature of the definition of torture in the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment was brought
to the fore by feminist thinkers.640
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Commission on Human Rights resolution 1995/85, E/CN.4/1996/53, 5 February
1996, Thomas and Beasly (1993) op.cit. p.46.
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Recommendation No 19. llth session, 1992, U.N. Doc A/47/38, 1993 (hereinafter,
Recommendation No 19) Report E/CN.4/1996/53, op.cit. p. 9.
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and La Forgia (2001). op.cit.
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4.2.3 The normative development
When the Convention on the Elimination of All Forms of Discrimination
against Women, (Women’s Convention) was adopted in 1979, violence
against women was still not fully recognised as a problem of international
concern.641 The absence of an explicit reference to violence against women
in the Convention did not exclude this matter from the international agenda.
The discussions at the World Conference of the United Nations Decade
for Women in Nairobi led to the recognition that the anti-discrimination
provisions of the Women’s Convention could be used to address the problem
of violence against women. Drawing on this provision, states were required
to report on their management of violence against women in the framework
of the reporting mechanism of the Women’s Convention.642
The trajectory towards recognition of women’s rights as human rights gained
momentum in the 1990s. Thirteen years after the adoption of the Women’s
Convention, General Recommendation No 19 on Violence against Women
established that violence against women constituted a violation of human
rights. The Vienna Declaration and programme of action confirmed the
view of women’s rights as a human right issue and the same year, a definition
of violence against women was for the first time set out in the Declaration
on the Elimination of Violence against Women (DEVAW).643 The Inter-
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(CEDAW), GA res 34/80, UN GAOR 34th sess 107th plen.mtg UN. DOC A/RES
/34/180 (Dec 18, 1979) signed 18 December 1979 entered into force 3 September
1981, Byrnes, Andrew and Bath, Eleanor (2008) Violence against women, the obligation
of due diligence and the optional protocol to the Convention on the Elimination of all
forms of discrimination against women, Human Rights Law Review, 8;3 (2008), pp.
518-519, Chinkin and Freeman (2012) Introduction, in Freeman, Marsha A., Chinkin,
C. M. & Rudolf, Beate (red.) (2012). The UN Convention on the Elimination of All
Forms of Discrimination against Women: a commentary. Oxford: Oxford University
Press, pp.6-8.
Para 2, Recommendation No 19, op.cit. For a general overview, Freeman, Marsha
A, Chinkin, C. M. & Rudolf, Beate (red.) (2012) op.cit. Kelly, Liz (2005) Inside
outsiders, Feminist Journal of Politics, 7:4, p.482.
Para 18, Vienna Declaration and Programme of Action, U.N. GAOR, World Conf.
on Hum. Rts., 48th Sess., 22d plen. mtg., part I, U.N. Doc. A/CONF.157/24
(1993), reprinted in 32 I.L.M. 1661 (1993), article 2, l Recommendation. 19,O’ Hare
(1999) op.cit. Ertürk, Yakin (2008) Violence against women from victimization to
empowerment, Paper at forum “Where is the power in women’s empowerment”
ESCAP Bangkok, 4 August 2008. The recommendation called on the States to
include in their reports information on violence. This view of violence has been
confirmed in the reports of the special rapporteur on violence against women, para
29, report E/CN.4/1996/53, article 1 of the declaration posits that the term “violence
against women” means “any act of gender-based violence that results in, or is likely
to result in, physical, sexual or psychological harm or suffering to women, including
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American Convention on the Prevention, Punishment and Eradication of
Violence against Women adopted in 1993 was the first binding human rights
treaty with a gendered perspective on violence against women.644
The decision to appoint a special rapporteur on violence against women was
a break-through in the development towards recognizing women’s rights as
human rights. 645 The rapporteur who was mandated to gather information
on violence and to recommend measures, ways and means to eliminate
violence against women and its causes, and to remedy its consequence has
pushed for mainstreaming the human rights of women into all mechanisms
of the UN.
At the Fourth World Conference on Women in Beijing, violence against
women was identified as a violation that impairs or nullifies women’s
enjoyment of their human rights.646 The years following Beijing have been
characterised by the objective to make women’s rights effective and to make
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the Committee of Ministers to member states on the protection of women against
violence adopted by the Committee of Ministers on 30 April 2002 at the 794th
meeting of the Ministers’ Deputies Byrnes and Bath (2008) op.cit. p. 519.
Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women of Belem do Pará, adopted 9 June 1994 OAS/SerLV II92
doc31 rev 3 (1994) reprinted in 33 I.L.M. 1534 (1994), para 31, E/CN.4/1996/53,
O’Hare (1999) p.374.
UN Commission on Human Rights, Question of integrating the human rights of women
into the human rights mechanisms of the United Nations, 8 March 1995, E/CN.4/
RES/1995/86. Accelerating efforts to eliminate all forms of violence against women:
preventing and responding to rape and other forms of sexual violence 25 June 2013,
/HRC/RES/23/25, Nations Special Rapporteur on Violence Against Women, its
Causes and Consequences Organization (2009) 15 years of the United Nations
Special Rapporteur on Violence against Women, its causes and consequences (19942009) - A critical review 27 May 2009. Three women has have had the position as
special rapporteur; Ms. Radhika Coomaraswamy, 1994 - July 2003; Dr. Yakin Ertürk,
August 2003 - July 2009 and Ms. Rashida Manjoo, since August 2009.
Violence against women was one of twelve critical areas of concern at the Beijing
conference, and member states were urged to condemn violence against women
and to refrain from invoking any custom, tradition or religious consideration to
avoid their obligations with respect to its elimination, to exercise due diligence to
prevent, investigate and punish acts of violence against women, whether those acts
are perpetrated by the State or by private persons. The division of the Beijing Action
platform in one section dealing with violence against women and another section
on human rights was a cause for criticism because of the weakness in the language
concerning state accountability and due diligence with regard to non-state actors
who violate women’s human rights, para 112-130, United Nations (1995) Beijing
Declaration and Platform for Action (1995), A/CONF.177/20, October 17, 1995.
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justice accessible for women.647 In 1996, the first rapporteur on Violence
against Women, Radhika Coomanswamy, while underlining that the
position of the Special Rapporteur is only an ad hoc mechanism with no
avenue for redress, called for a comprehensive international legally binding
instrument on violence against women.648
The Optional Protocol to the Women’s Convention was adopted in 1999,
setting in place a complaints procedure which made it possible for individuals
to address the Committee on the Elimination of Discrimination against
Women. Several of the cases declared admissible by the Committee have been
concerned with violence against women committed by non-state actors.649
In 2010 the Council of Europe started its work on a binding treaty on
violence against women which was finalised with the adoption in 2011 of the
landmark Convention on preventing and combating violence against women
and domestic violence.650
4.2.4 Violence against women as a matter of non-discrimination
A centrepiece in the promotion and recognition of women’s rights as human
rights has been the right to equality between men and women.651 This
principle which has its basis in the UN Charter and which is established
in many international instruments is now claimed to be part of customary
law.652
647
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August 2007 CEDAW/C/39/D/5/2005 and VK against Bulgaria, Communication
No 20, 2008, 27 September 2011, Chinkin (1999) op.cit. pp. 393-394, Rudolf, Beate
and Eriksson, Andrea (2007) Women’s rights under international human rights
treaties domestic slavery, abortion and domestic violence, International Journal of
Constitutional Law, Vol. 5, Issue 3, in particular, pp. 513-525.
Convention on preventing and combating violence against women and domestic
violence (Istanbul Convention), CETS No. 210, 12 April 2011.
Tomaševski (1993). op.cit. pp. 44-55, Eriksson, Maja Kirilova (2000). Reproductive
freedom: in the context of international human rights and humanitarian law. The Hague:
Martinus Nijhoff, pp 21-65, 130-154, Byrnes, Andrew (2012) Article 1, in Freeman,
Chinkin, & Rudolf (red.) (2012) op.cit. pp 51-70.
Article 1(3), 13 (1), 55 c and 76, United Nations “United Nations Charter” in the
United Nations and Human rights (New York United Nations) pp. 143-146 c , article
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The current definitions on violence against women in international
standards are based on the definition of discrimination against women in the
Women’s Convention and the perception that violence against women is a
specific form of discrimination.” 653 This gender-specific view of violence,
also denoted as the discrimination-based theory is now firmly entrenched
in international law and further legitimised by the special rapporteurs on
violence against women and in case law.654 But the exploitation of the nondiscrimination principle is challenged by other methods to combat violence.
Various approaches that have been considered to reduce violence against
women are the due diligence doctrine, the argument that violence against
women constitutes torture and a reconsideration of violence against women
as jus cogens norm.655
4.2.5 Towards a paradigm shift
The distinction between private and public which has been instrumental in
keeping victims of non-state crime outside the scope of human rights law
does, as verified in the normative framework of human rights and in case
law, no longer hold unreservedly. Prominent examples of this progress are
terrorism and trafficking. While according to the traditional perception of
human rights, these crimes could not have been considered as human rights
issues, trafficking is today recognised a clear violation of a human right and
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civil or any other field, article 1, Convention on the Elimination of All Forms of
Discrimination against Women resolution 34/180 adopted on 18 December 1979 by
the UN General Assembly, para 1 Recommendation No 19.
Article 6, the Inter-American Convention on Prevention Punishment and Eradication
of Violence against Women also classified as a form of discrimination Recommendation
No. 12 on violence against women used the article on non-discrimination in the
Women’s Convention to address the problem, Report of the Committee on the
Elimination of Discrimination Against Women General Recommendation No 12 8th
session 1989 U.N. GAOR 44th Sess Un Doc A/44/38 (1992) Recommendation No
19 op.cit.O’ Hare, U. (1999) op.cit. p.372, Roth, Kenneth (1994) Domestic Violence
as an International Human Rights Issue, in Cook, Rebecca J. (red.) (1994a).op.cit. pp.
326-338, Hasselbascher, (2010) op.cit. p. 195.
Para 23, Integration of the human rights of women and the gender perspective, Report
of the Special Rapporteur on violence against women, its causes and consequences,
Ms. Radhika Coomaraswamy, submitted in accordance with Commission on Human
Rights Resolution, 1995/85, E/CN 4/1999/68, O’ Hare (1999) op.cit. p.393.
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has reached the status of jus cogens.656 The disruption of the public and
private has “privatized” human rights law in a way which has changed the
view on state responsibility.657
For a long time, human rights law did not recognize that individuals are capable
of violating the human rights of other individuals and the accountability of
states was based on the premise of attributing acts to the state. The indirect
responsibility of the state in relation to acts committed by individuals against
other individuals and the ensuing obligations which it has generated is the
basis for protection of victims of non-state crime.658 This development, which
represents a transformation from a formalistic and narrow approach of human
rights towards a more effective protection has been central for the role of the
non-state victim in international human rights law.659
In the context of this study, the perception of women’s rights as part of human
rights law is crucial in two respects; because it decomposed the traditional
and state-centric view of human rights and because it instigated a discourse
about the human rights of vulnerable groups. To this should be added that
the women movement also generated the perception of a new right: the right
to freedom from fear in the private life.
The discourse about violence against women has been instrumental to change
the view of non-state victims in several ways, primarily because it has contributed
to the recognition of violence in horizontal relations as matter of human rights
But while the concern in human rights discourse has been restricted to
victims in dire need of attention, a distinction remains between victims of
various forms of crime committed by non-state actors. This explains why in
accordance with the example in the introduction, one individual subjected
to crime is accepted as a victim of human rights violation while another
individual subjected to the same kind of abuse, is not given this particular
status.
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Human Trafficking, UN Doc. No. E/2002/68/Add.1, 20 May 2002, Gallagher, Anne
(2008a) Using international human rights law to better protect victims of human
trafficking: the prohibition of slavery, servitude, forced labour and debt bondage, in
The theory and practice of international criminal law :essays in honor of M Cherif
Bassiouni Leiden: Martinus Nijhoff, pp. 397-430, Human Rights Council (2012)
Report of the Special Rapporteur on the promotion and protection of human rights
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20/14, 20 May 2012.
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4.3 The character of human rights
4.3.1 Introduction
The issue of how human rights may impact on victims of non-state crime
makes it relevant to consider the distinctive features of human rights law
as compared to other fields of international law. The correlation between
human rights obligations and state responsibility which is critical to how
human rights law affects victims of non-state crime is another reason to take
a closer look at the special character of human rights law.
When setting about to explore human rights, it is useful to distinguish
between their content and character. With respect to the content, some
of the relevant instruments that are relevant to victims have been listed in
chapter two and in chapter three, it has been concluded that human rights
endeavour to protect the dignity of the human being.660 The special character
of human rights which is related to its rights-holders and its duty-bearers is
further outlined below.661
The provision of rights to individuals which is distinctive to human rights
did not fit easily with the general principles of international law and its
purpose to serve the interests of states. Neither did it fit the traditional form
of treaty-making by means of reciprocal treaties.662 The establishment that
individuals are rights-bearers created a schism between the form and the
content of human rights. The development of human rights furthered a
gradual recognition that legal interests were not limited to the contracting
parties and that states could be endowed with international obligations
irrespective of the ratification of international treaties.
This development induced a shift in international law from relative and
reciprocal norms to obligations of a new character.663 The most radical
feature of human rights is found in provisions which states are not allowed to
derogate from, pronounced in customary law and as jus cogens provisions.
In this way the evolving human rights has accomplished to set aside one of
the central ideas of international law, that treaties are binding as a result of
free acceptance. The new paradigm which obliged states to protect the rights
660
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of individuals made the procedures for inter-state dispute resolution less
relevant and illuminated the need for special mechanisms which could serve
the international community and the individual.664
Alongside this development, international bodies were successively forced
to address its special character of human rights. In the Genocide case the
International Court of Justice declared that “the Contracting states do
not have an interest of their own, they merely have one and all a common
interest, namely the accomplishment of those high purposes which are the
raison d’ȇtre of the Convention”.665 The special character of human rights
was also the subject of the considerations made by the European Court of
Human Right in the Ireland v. United Kingdom judgment, in which it was
emphasised that the Convention had created a “network of mutual bilateral
undertakings objective obligations which, in the words of the preamble
benefit from “collective enforcement.”666
4.3.2 Human rights obligations
The universal human rights treaties do not specify how the human rights
are supposed to be realized. This lacunae has however been filled by soft law
on this matter. The Human Rights Committee (HRC) has stated that “the
obligations under the [ICCPR] are not confined to the respect of human
rights, but that States parties have also undertaken to ensure the enjoyment
of these rights to all individuals under their jurisdiction. This aspect calls for
specific activities by the States parties to enable individuals to enjoy their
rights.”667
On this basis, a structure of obligations has evolved which stipulates that
states have the duty to respect, the duty to protect and the duty to fulfil
human rights.. This well-accepted typology of obligations reappears in
various binding and soft law instruments and which respect to various
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Article 60, Vienna Convention on the Law of the Treaties, Kabasakal Arat, Zehra
F. (2006) Forging a global culture of human rights Origins and prospects of the
international Bill of Rights, HRQ, 2006, Vol.28 (2), pp.416-437, Megrét (2010a)
op.cit. p. 146-148.
Para 23, Reservations to the Genocide Convention (Advisory opinion) (1951) ECJ
Rep 15, cited by Megrét (2010a) op.cit. p. 128.
Para 239, Ireland v. UK, appl. 5310/71, judgment 18 January 1978, Xenos (2012)
The positive obligations under the European Convention, Routledge, p.11.
General Comment 3, Article 2 Implementation at the national level (Thirteenth
session, 1981), Compilation of General Comments and General Recommendations
Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.1 at4 (1994)
adopted on 28 July 1981, General Comment No. 31 : Nature of the General Legal
Obligation Imposed on States Parties to the Covenant 2004-05-26, CCPR/C/21/
rev1/add13.

176

Human rights for victims of non-state crime: Taking victims seriously?

topics and rights-bearers.668 The most rudimentary obligation; the duty to
respect which signifies that states must abstain from acts that interfere with
individual freedom reflects the negative nature of human rights.669 While
representing a relation between the state and the individual that does not
involve a third actor, the duty to respect is consequently about forbearance
rather than action. The duty to ensure and to protect on the other hand, which
equals the positive side of human rights obligations presuppose active steps
and duties of divergent characters; from the establishment of a normative
system, institutional machinery and a system of justice to various measures
aimed to achieve cultural change.670
The duties which states have in the field of human rights are further divided
with respect to whether they express obligations of result or obligations of
conduct. The duty to exercise due diligence in performing human rights
obligations, which is critical to victims constitutes an archetypical standard
of conduct.671
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The layers of obligations are sometimes also described as the duty to respect, to ensure
respect and to enforce. Also the Basic Principles and Guidelines on the Right to a
Remedy and Reparation or Victims outline the significance of the obligation of the
state to respect, to ensure respect for and to implement international human rights
law and international humanitarian law. The typology of obligations has been most
thoroughly elaborated in the field of social and economic rights; Economic and Social
Council General Comment 12 (Twentieth session, 1999), The right to adequate
food (art. 11 E/C.12/1999/5 12 May 1999, Economic and Social Council, General
Comment No 13 on the right to education, UN Doc E/C12/1999 Section II (3), para
33, General Comment No 14, /C.12/2000/411 August 2000. With respect to victims;
Recommendation No. 19 op.cit. In doctrine, the structure has been acclaimed to
Asbjørn Eide (2001) and to Henry Shue (Shue, Basic Rights: Subsistence, Affluence
and U.S. Foreign Policy, 2nd edn (Princeton: Princeton University Press, 1996)
at 160, Zwanenburg (2006) op.cit, Steiner, Alston & Goodman (2008). op.cit.
pp. 185-192, Koch, Ida Elisabeth. (2009). Human Rights As Indivisible Rights: The
Protection of Socio-economic Demands Under the European Convention on Human
Rights (International studies in human rights, v. 101) [Elektronisk resurs]. Brill Academic
Publishers, Popovic, Dragoljub (2011) The emergence of the European Human rights
law, Eleven international publishing, pp.187-188, Wellman, Carl. (2011). The moral
dimensions of human rights. New York: Oxford University Press, p.189.
Koch argues that the model of obligations may eradicate the dichotomy between
negative and positive rights; Koch, Ida (2005) Dichotomies, Trichotomies or Waves
of Duties? Human Rights Law Review, vol.5 issue 1 p.101.
Steiner, Henry J., Alston, Philip & Goodman, Ryan (2008) op.cit. pp. 185-190,
Boerefijn, (2009) Establishing state responsibility for breaching human rights treaty
avenues under UN human rights treaties, Netherlands International Law Review 56,
p. 171.
Roht-Arriaza, Naomi (1995) Impunity and Human Rights, in International law and
practice Oxford University press, p.29, Pindell, Aldana (2004) Emerging Universality
of Justiciable Victims’ Rights in the Criminal Process to Curtail Impunity for StateSponsored Crimes, HRQ, vol.:26 no 3, p.627, Byrnes, Andrew and Bath, Eleanor
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4.3.3 Positive obligations
For a long time, human rights were equated to negative obligations, obliging
states to refrain from interfering with the liberty and rights of its citizens.
This view of the relationship between state and individual epitomized the
classical and traditional view of human rights. Although few human rights
treaties refer to obligations, recognition grew step by step that protection of
human rights requires that states are compelled to take action.672
The imposition of positive obligations has been given different justifications.
Their evolvement is to begin with, connected to the so called human rights
paradox which implies that the state is the main threat to protection of human
rights but at the same time, the protector and the guarantor of human rights.
Changes in society which have expanded the functions of the state gave
further impetus to the development of positive obligations.673 From a more
philosophical perspective, the development towards positive obligations
was based on a shift from a liberal view of the state in which the focus on
the individual right to freedom had to give way to more consideration for
the collective and vulnerable dimension of humanity. This development
generated a dichotomy between civil liberties and positive, welfare-oriented
and resource-demanding obligations. 674
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673
674

(2008) op.cit. p. 533, Seibert-Fohr, Anja (2009). Prosecuting Serious Human Rights
Violations [Elektronisk resurs] p.189,Boerefijn (2009) op.cit. p.171.
For overviews on positive obligations; Nickel (1993) How human rights generate
duties to protect and provide, 15 HRQ 77 at 80 reprinted in Steiner, Henry J.,
Alston, Philip & Goodman, Ryan (2008) op.cit. Mowbray, Alastair R. (2004). The
development of positive obligations under the European Convention on Human Rights
by the European Court of Human Rights. Oxford: Hart, Ezer, Tamar (2004) The
positive right to protection of children, Yale Human Rights & Development L.J.pp
4-6, Akandji, Kombe (2007) Postive obligations under the European Convention
on Human Rights A guide to the implementation of the European Convention on
Human Rights, Directorate General of Human Rights Council of Europe, Harris,
David J., Harris, David J., O’Boyle, M. & Warbrick, C. (2009). Law of the European
Convention on human rights. 2.ed. Oxford: Oxford University Press, pp. 18-21, Gerry
(2009) Victims of Crime and the Criminal Justice System, in Colvin, Madeleine &
Cooper, Jonathan (red.) (2009). Human rights in the investigation and prosecution of
crime. Oxford: Oxford University Press.
Xenos (2012). op.cit. pp. 91-141.
The Europan Court of Human Rights has acknoweledged the connection between
positive obligations and financial burden which these obligations impose on the
states, Botta v. Italy, appl. 21439/93, judgement 24 February 1998, Berlin, Isaiah
& Hardy, Henry (2002). Liberty [Elektronisk resurs] Incorporating ‘Four Essays on
Liberty’. Oxford: Oxford University Press, Steiner, Alston, Goodman (2007) op.cit.
pp. 185-189.
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Moreover, with respect to the fact that the universal instruments do not
specify how rights should be implemented, a major argument for positive
obligations has been that the need to make human rights effective requires
a specification of how human rights can be secured. This perception has
prompted the advanced development of positive obligations in the framework
of the European Convention on Human Rights.675
Support for the existence of positive obligations is found in universal human
rights treaties. The International Covenant on Civil and Political Rights
declares that “Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory and subject to its
jurisdiction the rights recognized in the present Covenant. The European
Convention of Human Rights proclaims that states should secure to everyone
within their jurisdiction the rights and freedoms defined in the Convention.
On these grounds, positive obligations are considered as inherent in the
universal treaties and implied from their language.676
Other scholars have stressed the fundamental values equality, freedom and
solidarity as a basis for positive obligations and argued that the understanding
of freedom has changed in a direction which has advanced the development
of positive obligations.677
The general view used to be that civil and political rights generate negative
obligations, whereas the economic and social rights generated positive
obligations. Following this distinction, negative and positive obligations
have different addresses. Drawing on this distinction, it was held that the
duty to refrain from torture and other cruel treatment applies to everyone
but the duty to protect individuals from this kind of abuse falls mainly on the
government and notably on the criminal justice system.678
Recent decades have seen a fuller and complete picture of the distinction
between positive and negative obligations. The development of human
rights law has led to the gradual realisation that all classes of rights require
affirmative action and that the distinction between positive and negative
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O’ Hare (1999) op.cit. p. 364, Akandji-Kombe (2007) op.cit. p.5, Tulkens, Francoise
(2011) The Paradoxical Relationship between Criminal Law and Human Rights,
Journal of International Criminal Justice (2011) 9 (3): 577-595, Xenos (2012) op.cit.
p. 19.
Article 2, ICCPR, for a review of provisions from which positive obligations can be
deducted; Tomuschat, Christian (2008). Human rights: between idealism and realism.
2. ed. Oxford: Oxford University Press, pp. 321-322, Akandji-Kombe argues that
in some judgments, article 1 has been used as an independent source of positive
obligations, Akandji-Kombe (2007) op.cit. pp. 89.
Fredman FBA, Sandra (2008). Human Rights Transformed Oxford: Oxford University
Press, pp.11-30.
Nickel (1993) op.cit. p. 190.
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obligations has been misconceived.679 Not only has this resulted in new
standards and an evolving doctrine, it has also established possibilities
for individuals to participate by bringing claims directly against the state
and in this way influence its organisation and governance.680 The dynamic
evolvement of human rights law of the last decades, which has generated an
increasing number of obligations to take legal as well as practical measures,
has gradually blurred the distinction between positive and negative rights.681
The development towards positive obligations has made an imprint in the
establishment of new international norms, but it has been most thoroughly
elaborated by the European Court of Human Rights which, based on the view
of the Convention as a living instrument, has interpreted positive rights from
universal rights. Although the impact of a judgement is limited in accordance
of the Convention, the Court has underlined the wider implications of the
establishment of positive obligations to the community at large.682
A major argument against the growth of positive obligations in international
human rights law has been that they frequently require resources and that
questions concerned with allocation of resources should not be decided
by judges but be left to the democratic process. The open-ended nature of
provisions which creates possibilities for creative law-making has been
considered as intimidating to states.683
The articulation of positive obligations is decisive of the relevant rights and the
rights-bearers. While some provisions contain explicit requirements to take
action, positive obligations have also by means of interpretation been derived
from rights which do not refer to duties.684 The European Court of Human
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Rosas and Scheinin (1999) Categories and beneficiaries of Human Rights, in Hanski,
Raija & Suksi, Markku (ed.) (1999) op.cit. p. 53.
Xenos (2012) op.cit. pp. 2-5.
Steiner, Alston, Goodman (2007) op.cit. p. 186, Akandi -Kombe (2007) op.cit. p.7,
Boerefijn (2009) pp.170-173.
The practical outcome of this development is accounted for in chapter 5. Mowbray
(2004) op.cit, Greer, Steven (2006). The European Convention on Human Rights:
achievements, problems and prospects. Cambridge: Univ. Press, pp.215-216, Boerefijn
(2009) op.cit.pp. 167-205, pp.171-176, Popovic (2011). Early judgments in which a
duty to take positive obligations was established the Belgian linguistic case, judgment
23 July 1968 and the Marckx v. Belgium, appl. 6833/74, judgment 13 June 1979, cited
by Xenos (2009) op.cit. p. 595.
Xenos (2009) op.cit. p.592.
Dijk, Pieter van (1998) Positive obligations implied in the European Convention
on Human Rights: Are the Convention states still the masters of the CastermansHolleman? Monique C., Smith, Jacqueline, Hoof, G. J. H. van & Baehr, Peter R.
(red.) (1998). The role of the nation-state in the 21st century: human rights, international
organisations and foreign policy : essays in honour of Peter Baehr. The Hague: Kluwer Law
International, pp. 17-22,Nickel (2007) op.cit. p. 23. Akandji-Kombe (2007) op.cit.
Nowak (2009) p 281.
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Rights has made the establishment of a positive obligation dependent of the
issue at stake in the individual case and whether it is concerned with a sensitive
matter. These considerations are balanced against the development in the
member states in the particular area that is considered by the Court but also
against the margin of appreciation which the states enjoy and the freedom they
have to consider the particular circumstances in a given situation.
Viewed from the perspective of the non-state victim, the typology of
obligations is interesting for several reasons, primarily because the duties
to protect and fulfil have improved protection of the potential victim as
well as of the actual victim but also because it has justified a development of
obligations which are applicable also to these victims.
The doctrine of positive obligations has proved advantageous to victims of
non-state crime for several reasons. First and foremost, it has strengthened
the responsibility of states and because it is not limited to the vertical effect
of human rights, it has required states to ensure that individuals are protected
from third parties.685 It has required the enactment of legislation,686 the
establishment of institutional machinery, operational measures in order
to prevent crime and effectiveness in carrying out investigations. Due to
the open-endedness nature of positive obligations and the consideration
of contextual circumstances, these obligations have a potential to further
improved protection of victims.
4.3.4 The Due Diligence Standard
4.3.4.1 Introduction
Due diligence signifies a certain standard of performance or a level of care
which states must comply with in the exercise of their duties and which is
convergent with the duty which they have to act in good faith when implementing their obligations. In brief, due diligence is about making formal human rights protection effective in practice.687 The obligations to act with due
diligence concur with the positive obligations to protect, promote and fulfill. In concurrence with these obligations, the standard of due diligence has
assumed a role as a yard-stick for assessing compliance with human rights
conventions. Failure of states to exercise due diligence may constitutes a violation of the human rights of individuals.688
685
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Nickel (2007) op.cit. p. 39.
A fuller overview of how these obligations have been specified is provided in chapter
5,Boerfijn (2009) op.cit.p.180.
Preamble, article 26, VCLT. para 36, the Due Diligence report, op.cit. The notion of
due diligence epitomizes obligations of conduct, Byrnes, Andrew and Bath, Eleanor
(2008) op.cit. p. 533.
For a comprehensive overview of due diligence; Barnidge, Robert P. (2006) The Due
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To victims of non-state crime, due diligence is central because it applies
irrespective of whether a human rights violation is perpetrated by the state
or by a non-state actor. Due diligence rests on the idea that although the
state is not responsible for acts committed in horizontal relations, it can, if
it has failed systematically to provide protection from private actors, be held
accountable for its passiveness in reacting to the crime.689 The justification
for incurring states with international responsibility is not related to the act
in itself but to the failure of the state to prevent the act and to take measures
of protection. This feature of the due diligence standard which implies that
it is not possible for states to delegate their responsibility is underlined in
various human rights instruments and in case law.690
It is implicit in the construction of due diligence that it applies in different
fields. With respect to its versatility, the due diligence standard has been
applied in the context of corporate social responsibility as well as in the
context of terrorism.691
4.3.4.2 The normative basis
Due diligence has old origins in international law but its modern articulation
in the context of human rights was established in the seminal VelasquezRodriguez case.692 According to the authoritative statement on due
diligence, it is a violation of the international responsibility of the state when
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Diligence Principle Under International Law in Community Law Review 8: 81-121
and with repsect to violence against women; Benninger-Budel (ed.), (2008) op.cit. the
various reports of the Special Rapporteur on Violence against Women starting with,
The Question of integrating the rights of women into thehuman rights mechanisms
of the United Nations and the elimination of violence against women, E/CN.4/
RES/1994/45 04/03/1994 and the Due Diligence report). Ertürk refers to a definition
of due diligence as such diligence as a reasonable person under the same circumstances
would use, Ertürk (2008) op.cit p. 27 footnote 1, Mansson, Katarina Summary paper
(2012) The due diligence standard Not official document accessed at www2.ohchr.org/
english/issues/women/.../docs/SummaryPaper…(hereinafter Summary paper).
Para 32, Report of the Special Rapporteur on Violence against Women, its causes and
consequences, E/CN.4/1996/53, 06/02 1996, Cook (1994) op.cit. p.151, O’Hare
(1999), op.cit. pp 372-378, Hasselbascher, L. (2010) op.cit.p.192.
Para 34, the Due Diligence report op.cit.
Para 28, the Due Diligence report.Barnidge refers to how due diligence has been
applied in different fields, Barnidge, Robert P. (2006) op.cit. Bourke-Martignoni J.,
‘The History and Development of the Due Diligence Standard in International Law’,
in Benninger-Budel (ed.),(2008) op.cit. Baillet Cecilia (2012) about due diligence and
honor crimes; Persecution in the home , pp. 36-62,
Velasquez Rodriguez Case, Judgment of July 29, 1988, Inter-Am.Ct.H.R. (Ser. C) No.
4 (1988) [hereinafter Velásquez Rodríguez].180, Barnidge (2006) op.cit. pp. 70-71,
commented in Steiner, Alston and Goodman (2007) pp. 214-216, Bourke-Martignoni
J. (2008) op.cit. pp. 48-49 and Hasselbascher (2010) op.cit. pp.194-196, section 4.4.2 .
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individuals act independently from the state and the state knew or ought to
have known that there is a real risk that a violation can take place under its
control and it does not prevent the violation.693
Of particular interest to victims of non-state crime is the application of due
diligence in the context of violence against women. The scope of the due
diligence has been elaborated in various reports by the Special Rapporteur
on Violence against Women, in model legislation on this topic, in concluding
observations of the Committee monitoring the UN Convention on the
Elimination of All Forms of Discrimination against Women and in the case
law of the Inter-American Court of Human Rights.694
The authoritative statements on positive obligations in the judgements of
the European Court on Human Rights are interpreted as expressions of the
due diligence standard, and in this vein, the Court’s case law constitutes one
source regarding the scope of the due diligence.
One of the first references to due diligence was made in General
Recommendation No 19 on Violence against women and it has later
been reinforced in the Declaration on the Elimination of Violence against
Women (DEVAW) and the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women.695 It was given
further confirmation in treaty form with the adoption of the Convention on
preventing and combating violence against women and domestic violence
(the Istanbul Convention).696
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Para 172, Velásquez Rodríguez, op.cit.
Para 9,24ª, General Recommendation No 19 op.cit, Fourth World Conference on
Women, Report of the Fourth World Conference on Women (“Beijing Declaration
and Platform for Action”), Beijing, 4-15 September 1995, A/CONF.177/20, October
17, 1995, para 32, Report of the Special Rapporteur on violence against women, its
causes and consequences E/CN.4/1996/53, para 78-79, 83-86, Opuz v. Turkey, appl.
33401/02 judgment 9 June 2009, United Nations (2010) Human Rights Council
Resolution 14/12: Accelerating efforts to eliminate all forms of violence against
women: ensuring due diligence in prevention, 36th meeting, 18 June 2010.
Para 9, General Recommendation No. 19 op.cit.Article 4c, Declaration on
the Elimination of Violence against Women, op.cit. article 7b, Inter-American
Convention on the Prevention, Punishment and Eradication of Violence Against
Women.The Beijing platform for Action refers to the duty to exercise due diligence
to prevent, investigate and, in accordance with national legislation, punish acts of
violence against women, whether those acts are perpetrated by the State or by private
persons, United Nations (2006) Ending violence - from words to action Study of the
Secretary General UN sales No. E 06.IV.8 2006. Hasselbascher (2010) op.cit p 194.
Article 5, Convention on preventing and combating violence against women
and domestic violence, CETS No 210, 12 april 2011. In the Council of Europe
Recommendation on violence against women, the principle was established that due
diligence must be seen in light of national circumstances and preference, 4 II and VIII,
Council of Europe Recommendation Rec(2002)5 op.cit.
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The due diligence standard concurs with the obligation set out in the Basic
Principles on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law that states are obliged to ensure that
victims of human rights violations are entitled to substantive as well as to
procedural remedies.697
By now the standard of due diligence has gained status of customary law and
it is cited regularly in the case law of several international bodies.698 In its
examination of femicide in Ciudad Juárez, the Committee on the Elimination
of Discrimination against Women held the Mexican Government guilty of
having violated the standard of due diligence.699 In the judgement of the Inter
American Court of Human Rights in the case of Jessica Lenahan the failure
of the United States to exert due diligence was central.700
The special rapporteurs on violence against women have added momentum
to the promotion of the due diligence standard.701The three persons who
have assumed the position as rapporteurs have all stressed the importance
of due diligence as a tool to eliminate and address violence. The second
special rapporteur Yakin Ertürk underlined its potential by claiming that
this principle should be seen as a means to expand human right protection
of women. The current Special Rapporteur on violence against women
Ms. Rashida Manjoo has used the due diligence standard in her assessment
of how countries in various regions of the world comply with their human
rights obligations.702
697
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700
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Para 3 (b), 4, Basic principles on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law adopted and proclaimed by General Assembly
resolution 60/147 of 16 December 2005.
Para 29, Osman v. the United Kingdom, judgment of 28 October 1998, Maria da
Penha Maia Fernandes v. Brazil, Case 12.051, Inter-Am. Comm’n H.R., Report
No. 54/01, OEA/Ser./L/V/II.111 doc. 20 rev. (2001), Hasselbascher (2010) op.cit.
pp.198-199.
Para 271-286, UN Doc, CEDAW/C/2005 /OP.8/Mexico.
Para 122-136, 111 Report no. 80/11 case 12.626 merits Jessica Lenahan (Gonzales)
et al. United States (*) July 21, 2011.
Para 2, the Commission of Human Rights Resolution 1994/45 and renewed in
resolution 16/7 2011, para 27 CN.4/2006/61. The first report on this matter can be
seen as an attempt to establish minimum requirements with regard to the measures
that ought to be taken in order to meet the due diligence standard Para 32-39, Report
of the Special Rapporteur on violence against women, its causes and consequences
E/CN.4/1996/53. 5 February 1996 (Hereinafter E/CN.4./1996/53.5) The due
diligence standard as a tool for the Elimination of violence against women Report
of the Special Rapporteur on violence against women, its causes and consequences,
Yakin Ertürk E/CN.4/2006/61 20 January 2006 (hereinafter due diligence report)
Para 107, Report of the Special Rapporteur Rhadika Coomaraswamy UN Doc
ECN4/1995/42, para 107, Report of the Special Rapporteur on violence against
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4.3.4.3 Prosecution and Punishment703
Although compliance with due diligence makes the enactment of legislation
critical, this duty is complemented with the requirement that alleged
violations are investigated and prosecuted.704
The duty to investigate and to prosecute due diligence which is consistent
with the general objective to combat impunity has been extended to the
private sphere. Various instruments have affirmed the duties which states
have to ensure that all victims of violence are able to institute proceedings.
Prosecutors have been encouraged to regard violence against women as an
aggravating or decisive factor in deciding whether or not to prosecute in the
public interest.705
Although the due diligence standard has developed as a response to
violence committed in the private sphere, its application has differed in
contexts involving state-sponsored violations and situations involving
non-state actors. The Special Rapporteur on Violence against Women
has underlined the state-centric feature of due diligence and claimed that
“unlike for direct State action, the standard for establishing State complicity
in violations committed by private actors is more relative. Complicity
must be demonstrated by establishing that the State condones a pattern of
abuse through pervasive non-action.”706 Also the Inter-American Court of
Human Rights has declared that a single violation of human rights or just
one investigation with an ineffective result could not establish a lack of due
diligence by a State but accountability requires consistent patterns of nonenforcement of criminal law.707
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women, its causes and consequences, Ms. Rashida Manjoo, Addendum Summary
report of the regional consultations on State responsibility and violence against
women (2011 to 2013) A/HRC/23/49/Add.5 3 June 2013.
In this section for the sake of simplicity the two P;s concerned with the duty prosecute
and punish are brought together.
Para 37,39, 141, E/CN.4/1996/53. Velasquez Inter.Am. Ct.HR Ser C No.4,1988.
Para 40, Council of Europe Recommendation (2002) 5 of the Committee of Ministers to
member states on the protection of women against violence adopted by the Committee of
Ministers on 30 April 2002 at the 794th meeting of the Ministers’ Deputies.
Para 33, Report of the Special Rapporteur on violence against women, its causes
and consequences, Ms. Radhika Coomaraswamy, submitted in accordance with
Commission on Human Rights resolution, 1995/85 E/CN.4/1996/53, 5 February
1996, Ertürk, (2008) op.cit p. 27.
Velásquez Rodríguez Case (Honduras), 4 Inter. Am. Ct. HR, Ser. C, No. 4, 1988.
paras. 174-176. Para 56, Maria da Penha Maia Fernandesv. Brazil, 16 April 2001,
Inter-American Commission on Human Rights, Report no. 54/01, Case no. 12.051.
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4.4 The concept of state responsibility
4.4.1 Introduction
One justification for addressing victims of non-state crime in the context of
human rights is the superior status of human rights and the possibilities which
it provides to appeal to state responsibility. Given its central role in international
law, it is essential to address how state responsibility features with respect to
victims of non-state crime. In the previous sections, it was concluded that the
progressive recognition of protection in horizontal relations in the field of
human rights has yielded a growing number of obligations. The pith of the
matter in this section is how the state-centric feature of state responsibility
relates to crimes committed by non-state actors.708 Following the structure of
this study, this issue is viewed from the perspective of human rights law as well
as from the perspective of victims’ rights.
In its basic meaning, state responsibility is a doctrine about the legal
consequences of a wrongful act for which states can be held liable at the
international level. These consequences may take different forms such as
guarantees of non-repetition, cessation and various forms of reparation.709
The scope of state responsibility has broadened over the years in a
development which has had effects at the normative level as well as in the
international tribunals. While developing in the early nineteenth century
in the framework of diplomatic protection and of concern for the right of
aliens, the responsibility of states now applies across many different fields.710
Its development and codification in modern times must be seen against the
backdrop of the poor enforcement mechanisms of international law.
The concept of state responsibility has its basis in the relation between primary
rules which define the content of state obligations and secondary rules which
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are concerned with the consequences when international obligations are
breached.711 Following this distinction, it is not the act in itself, but the role
of the actor and the capacity in which the actor was performing the wrongful
act that determines the impact of state responsibility in a specific situation.712
Three constitutive elements are critical to the doctrine of state responsibility
breaches of international obligations, the consequences of these breaches
and the persons entitled to seek reparation.713
4.4.2 State responsibility and human rights
When the customary rules pertaining to state responsibility, drawn up with
inter-state relations in mind intersected with the new field of human rights,
international law was faced with a number of challenges. The human rights
had reformed international law by providing individuals with rights and with
procedural capacity to make claims before international tribunals but the
perception of the injured individual did not converge with the paradigm of
state responsibility and on these grounds, it was questioned whether human
rights law could fit with the notion of state responsibility.714
A number of arguments supported the applicability of state responsibility in
the context of human rights. A point of departure is that human rights law
is no exception to other fields of international law.715 Another argument is
that no conflict arises with respect to the interaction between human rights
and rules on state responsibility because they constitute different rules;
the human rights are concerned with substantial rules which constitute
711
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obligations and state responsibility is concerned with the consequences of
breaches of human rights obligations.
The applicability of state responsibility in the field of human rights was
subsequently supported by international tribunals and treaty-bodies.
The landmark case in this respect was Velásquez-Rodríguez v. Honduras
adjudicated by the Inter-American Court of Human Rights and in which
the issue at stake was whether Honduras could be held responsible for the
disappearance of the applicant, Mr. Velasquez-Rodríguez.716 Due to the
circumstances of the case, it could not be established whether the persons
responsible for the disappearance of Mr Velasquez were military personnel
acting for the state or private actors. Although the Court stressed the strict
liability of the state, the presumption was that Velasquez had been seized by a
non-state private person. Crucial in the Court’s judgment was the reasoning
that: “An illegal act which violates human rights and which is initially not
directly imputable to a State (for example, because it is the act of a private
person or because the person responsible has not been identified) can lead
to international responsibility of the State, not because of the act itself, but
because of the lack of due diligence to prevent the violation or to respond to
it as required by the Convention. This principle has been further elaborated
and confirmed in a number of cases tried by the Inter-American Court of
Human Rights”.717
The growing number of judgments from the European Court of Human
Rights and the Inter-American Court of Human Rights validates the practical
applicability, also with respect to non-state victims.718 The situations in
which the European Court of Human Rights has invoked state responsibility
verifies of its applicability in the context of horizontal relations.719
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4.4.3 The Articles on the Responsibility of States for Internationally Wrongful Acts
The general weak enforcement mechanisms of international law and the fact
that the doctrine of state responsibility for a long time existed only under
customary law prompted the International Law Commission to codify
the rules governing state responsibility. The fifty-year effort which this
commission resulted in subsequently led to the adoption of the Articles on
the Responsibility of States for Internationally Wrongful Acts (ARSIWA,
hereinafter the Articles) in 2001.720Although not binding, the articles are
considered as customary international law and has received wide-spread
acceptance.721
Central in the Articles is the rule that conduct should be attributed to the
State only at the direction, instigation or control of its organs, also denoted
as the doctrine of attributability.722 From the perspective of this study, it
is significant that the Articles recognize the objective character of human
rights obligations and the communal interest which made these obligations
applicable to all states irrespective of injury.723
It has been contended that human rights law and the doctrine of state
responsibility have developed side by side in a manner which has marked by
convergence. In doctrine the impact of human rights on state responsibility
has yielded scholars to take the following doctrinal position; “Although the
Articles on Responsibility of States for Internationally Wrongful Acts are
mostly fairly traditional and state-centred, they are nevertheless generally
more human rights-minded than the provisions of the Vienna Convention
on the Law of Treaties—another result of the work of the International Law
Commission. Presumably, this is partly due to the fact that they were adopted
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more than 30 years later, when international human rights law had developed
stronger roots.724 Summing up the relationship, it might be claimed that
human rights has its foundation in the doctrine of state responsibility and
that the special characteristics of human rights law has managed to set aside
certain of state responsibility.725
4.4.4 Three elements of state responsibility
An understanding of the relationship between state responsibility and
human rights requires a revisit to the major elements which define the
doctrine of state responsibility; the breach of an international obligation, the
consequences of this breach and the persons entitled to seek reparation.726
With respect to the first element, it can be concluded that human rights law
has created a number of international obligations. Although they vary from
one state to another, some are generally applicable under customary law.727
From a victim perspective, it is critical that the Articles confirm that every
internationally wrongful act of a State entails the international responsibility
of that State and that an international obligation can be breached when
an act of that State is not in conformity with what is required of it by that
obligation, regardless of its origin or character.728These provisions validate
the applicability of state responsibility in the framework of human rights law.
Breaches of international law must also be understood against the development
towards more specific and concrete obligations emanating from individual
rights in core human rights treaties. Further momentum to this development
was given by the emergence of the due diligence standard which functions as
a yard-stick for the assessment of whether responsibility can be imposed on
states with respect to crime committed by non-state actors.729
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When establishing whether conduct can be attributed to the state, the
crucial notion is “an act of state.”730 Human rights law separates between
direct responsibility which makes the state responsible for the acts of its
organs and representatives and indirect responsibility which incite the
responsibility of the state as a result of acts committed by individuals in
the horizontal relations.731 The state can be held liable for acts committed
by private individuals; either by taking action, for example by instructing its
organs or representatives or by omitting to take action. It is the latter aspect,
or the omissive dimension, also described as a kind of complicity on the part
of the state that is of primary interest in the context of this study.732 Both
aspects have found expression in the due diligence principle which stipulates
that states are responsible for the actions of its organs.733
4.4.5 The consequences of breaching international human rights
The conclusion that it possible to establish state responsibility which without
attributing wrongful acts directly to the state raises the contested issue how
the obligations come across to individuals subjected to crime.734 The doctrine
of state responsibility emerged in the environment of international law was
due to the inter-state character of international law, for a long time, a matter
almost exclusively for states.735 Although recognition has been made of
human rights obligations in the Articles, they do not address the possibilities
of individuals to make claims about state responsibility.736 Due to the weak
monitoring mechanisms, some commentators, state responsibility in the
human rights context is reduced to a dead letter
The Articles spell out that the obligations of the responsible State may be
owed to another State, to several States, or to the international community
as a whole, depending on the character and content of the international
obligation and on the circumstances of the breach.737 Since states have only a
minor incitement to address violations committed by other countries, interstate claims are relative uncommon in the sphere of human rights law.
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The engagement of state responsibility in this specific context is a matter of
monitoring. In this respect, the absence of an international court for human
rights violations and the lack of coercive mechanisms are critical. The special
characteristics of the procedures for invoking state responsibility in the field
of human rights could be interpreted as offshoot of the “lex specialis derogat
legi generali” rule.738
The obligations which states have in the field of human rights can be invoked
either in abstractu through treaty-based reporting procedures or through the
complaints procedures which provide individuals with possibilities to address,
for example, the European Court of Human Rights or the Inter-American
Court of Human Rights.739 The various mechanisms which are available in
the field of human rights; the examination of allegations of concrete violations
of rights and obligations, the reporting procedure and the inquiry procedure
serve different purposes and have different effects on individuals.
The second element, the consequences of a violation of human rights must
be sought in the law of remedies and in the duties to make reparation, to
finish the wrongful act or to guarantee that it is not repeated. In human rights
law, these possibilities must be considered with respect to the subsidiary
character of international law which presupposes that remedies are provided
at the national level.740
Drawing on these considerations, the invocation of state responsibility is
challenging for the victim. The impediments to make states accountable and
to access individual justice are of a legal and practical nature and require as a
general rule, the exhaustion of domestic remedies.741 The possibilities to hold
states accountable are also circumvented by means of the subsidiary nature of
international law in relation to national law which gives states a considerable
leeway in implementing their obligations. The control which is exerted by
human rights bodies by means of the reporting procedures is decisive of cooperation by the states.742 The chance of taking a case to international bodies
is very small and to the individual victim, the enforcement mechanisms
created within special regimes in the framework of the European Convention
for Human Rights and the Inter-American Convention on Human Rights
are of most value in a long-term perspective. More important from a victim
perspective, is the impact which the judgments of these courts may have in the
executive and the judicial branches and the possibilities which they generate
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for modifications in legislation and for changes in domestic practice.743 The
fact that human rights treaties do not expand in detail on what is required by
states makes it flexible but at the same time for uncertainty.
4.4.6 Concluding observations
Following the approach of this thesis, there are two ways in which state
responsibility may be engaged in the context of non-state victimization; as a
consequence of human rights violations and as a consequence of violations
of international obligations pertaining to victims’ rights.
The analysis of how state responsibility matters to victims of non-state crime
must start with the appreciation that non-state actors can violate human
rights standards and that some victims are recognised as victims of human
rights violations. The impact of human rights law on the state responsibility
doctrine has made it less relevant if the wrongful act is directed at a specific
state, and special regimes have developed in the field of human rights for
individuals to invoke state responsibility.744
So much for the relevance of state responsibility in the field of human
rights. From the perspective of victims’ rights, the invocation of state
responsibility is possibly more difficult. Two factors are decisive to its
applicability; the source of the obligation and the gravity of the relevant
violation. With respect to the former aspect which is related to legal dignity
of the relevant instrument, the main part of victims’ rights are as concluded
elsewhere, denoted as soft law. The issue at stake here is if these standards
have generated international obligations which can form the basis for
state responsibility. The commentaries to the Articles proceed from the
presumption that international obligations stem from customary law,
treaties or general principles but the reference to “what is required of it by
obligation, regardless of its origin or character” indicates that the binding
character is not always relevant.745 The nature of the right that is violated
and whether it considered as customary law may also be a decisive step
in the determination of state responsibility.746 One might recalled at this
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juncture that in certain respects, the Victim Declaration is approaching the
status of customary law.747
Notwithstanding the flexibility of the Articles and the establishment that
also minor infringements can give rise to responsibility, practice has shown
that the gravity of the violation is determinant to the possibilities of invoking
state responsibility.748 This finding is bound to raise reflections about the
divergent nature of victims’ rights and the requirement in human rights
theory about importance which hold that strong claims to make.
Two conclusions are significant with respect to the applicability of state
responsibility for victims of non–state crime; the growing specification of
obligations related to victims and the fact that victims’ rights are gradually
integrated in human rights law.749 With a view to these developments, state
responsibility with a potential to be of huge significance to victims of nonstate crime. With respect to its practical meaning it is central to recall that
the character of victims’ rights and the fact that they represent obligations
related to civil and political as well a social and economic rights.750
The impact of state responsibility must be understood in view of the context
where it is applied. The obligations which states have in the field of human
rights can be invoked through treaty-based reporting procedures or in
the individual complaints mechanisms created by the European Court of
Human Rights or the Inter-American Court of Human Rights. The sinister
conclusion with respect to the usefulness of these mechanisms is that only
a minor proportion of the numerous individuals who are subjected to nonstate crime have the possibility to avail themselves of these mechanisms.
Among those who chose to make a complaint before the European Court of
Human Rights, very few will be given a judgment.751 To the individual, the
quintessence of state responsibility in the European Court of Human Rights
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is a declaration that a violation has occurred and the possible award of just
satisfaction.752
Although the codification of state responsibility in the Articles was incited
by the need to strengthen the enforceable nature of international law, the
practical and tangible consequences of state responsibility to victims of
single isolated non-state crime seem at face value few. With respect to the
relatively recent recognition of human rights violations in the personal
sphere, the restricted applicability to victims of systemic and gross violations
of human rights is understandable.753 These limitations make it tempting to
assume that the doctrine of state responsibility has no role to play beyond the
theoretical level. This is however not an inevitable inference. The importance
of state responsibility today lies in the interrelation between international
law and domestic law and the domestication of the human rights protection
which case law can generate at the domestic level.754 In this respect, state
responsibility comprises one aspect of what the human rights can add to
victim policies and to individual victims in the long run. If taken seriously,
this ability which connects to the socializing function of international human
rights law may be to influence legislation and administration of justice and
to incite good governance with respect to victims.755 With respect to the
broad and general terms in which human rights are framed, it is often held
that state responsibility can be facilitated by a specification of obligations.
Given that victims’ rights have been considered as means for implementing
universal human rights, it could, along the same lines, be argued that they
have contributed to facilitate the invocation of state responsibility.
With respect to the considerations above and with regard to the scholarly
position about state responsibility as an under-utilized device, it may be
more appropriate to talk about the promise which state responsibility
holds to individuals subjected to non-state crime.756 From this perspective,
it should be remembered that state obligations develop in a dynamic meld
between empirical evidence and normative advancement. The obligations
that can entail state responsibility with respect to victims of non-state crime
in the human rights treaties are known to a small group of people. In this
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respect, the victimological community as well as human rights activists
has a responsibility to raise awareness about the international obligations
pertaining to victims.757
This chapter has demonstrated that international responsibility can be
incurred on states in the field of human rights law for acts which otherwise
cannot be attributed to the state and that in this way, acts committed by nonstate actors towards other individuals may come under the responsibility of
the state. It has also been affirmed that the obligations imposed on states
which have developed in a way that increasingly require states to protect
and fulfil their human rights obligations, constitute the nexus between state
responsibility and human rights. Finally, it has been contended that neither
the general human rights treaties nor the more specific regimes always
specify how states are expected to fulfil their obligations and that on this
ground, there is a need for further specification to gauge the effectiveness of
human rights obligations.
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CHAPTER 5
THE COMMON DENOMINATORS

5.1 Introduction - two fundamental notions
In chapter two, it was concluded that the objective to protect victims from crime
and to remedy violations of their rights are at the core of victim protection.
These objectives have been recognized by human rights institutions, first in
the context of state-sponsored violations and subsequently in the context of
non-state crime. They also concur with the elements that were emphasised
in the European Council Tampere conclusions which pointed forward to the
present legislation in the European Union on crime victims.758 Finally, these
notions are also representative of the elements identified as critical to how
victims perceive of justice in victimological research.759
This chapter aims to examine what these notions mean to crime victims. It
compels an introduction on how they have been delineated in human rights
law and a clarification of their criteria and scope. The overview advances from
the presumption that protection and remedies are given different expressions
in the field of human rights law and in victims’ rights instruments.
The main objective in this chapter is to raise awareness of how victims of
non-state crime can be afforded protection and remedies in the framework
of human rights law and to validate how these concepts apply from a victim’s
perspective.
A secondary aim is to discuss the problems and the potentiality related to
these principles. The chapter is divided in two sections, the first directed at
the theoretical aspect of the relevant notions and the other at international
case law. In the latter part, special emphasis will be given to the judgments of
the European Court of Human Rights.
It is evident that protection and remedies are concepts of an open-ended and
nebulous character and that they provide duty-holders with a great amount
of flexibility. Given their general character, they overlap to a considerable
extent. It follows already from the fact that human rights protection requires
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the provision of remedies and reversely, that remedial action is considered as
a form of judicial protection.760 The ground-breaking Velasquez judgment
which validates the bond between the two relevant notions was the
beginning of a development that has led to a more profound understanding
of how victims can be afforded protection and how they can be provided
with remedies in the field of human rights.761
The perception of what protection and remedies represent has in recent
decades evolved in a dynamic interplay between the normative level and
case law and the expansion of these notions has been particular salient in
the context of violence against children and women. This development
is underpinned by the thematic reports of the special rapporteurs and the
decisions of the Committee on Elimination of Discrimination against
Women.
5.2 The right to protection
5.2.1 The right to protection in human rights law
At the very essence of human rights protection is the objective to prevent
further violations.762 Alongside changing crime patterns and the globalisation
of society, the culture of fear gradually came to include also crime committed
in interpersonal relationships. Various forces have in recent decades
underscored the duties of the states to protect individuals from crime and
generated a new paradigm in human rights law which makes it possible to
hold states responsible for the protection of victims of non-state crime.
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In the Inter-American Convention on Human Rights, the right to remedy is expressed
as judicial protection and is connected with the right to a fair trial, article 8, 25,
American Convention on Human Rights adopted at the Inter-American Specialized
Conference on Human Rights, San José, Costa Rica, 22 November 1969, para 35,
Council of Europe (2007) Non-criminal remedies for crime victims final report of the
group of specialist on remedies for crime victims, Francioni, Francesco (ed.) (2007).
Access to justice as a human right. Oxford: Oxford University Press, p. 3, SeibertFohr, Anja (2009). Prosecuting Serious Human Rights Violations [Elektronisk resurs].
pp 124-126, 149-151, Burgorgue-Larsen, Laurence. & Úbeda de Torres, Amaya.
(2011). The Inter-American Court of Human Rights: case-law and commentary. Oxford:
Oxford University Press, pp. 677-678, Trindade, Antônio Augusto Cançado (2011)
The access of individuals to international justice [Elektronisk resurs]. Oxford: Oxford
University Press, pp. 50-56.
Velasquez Rodriguez Case, Judgment of July 29, 1988, Inter-Am.Ct.H.R. (Ser. C)
No. 4 (1988) [hereinafter Velásquez Rodríguez].
Given the broad coverage of human rights protection, this chapter is concerned with
protection of the specific rights identified in chapter one as being of particularly
relevance to victims, chapter 1, section 1.7, Xenos, Dimitris (2012) The positive
obligations under the European Convention, Routledge, pp. 97-100.
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Although it was not immediately observable, this advance entailed a promise
also for victims of non-state crime. Boosted by the doctrine of positive
obligations which has extended the human rights obligations to victims, it
has revolutionised the law of human rights.763
Human rights law recognizes numerous ways to protect individuals from
crime. In the broadest terms, protection ought to be provided through
a legislative framework and institutional machinery which should be
supplemented by various ad hoc measures. The discussion about human
rights protection has moved beyond the conventional view confined to
judicial enforcement and it has been increasingly recognized that individuals
must be protected also by the eradication of structural obstacles in society.764
In recent years, the notion of human security has emerged as a new feature of
international human rights law which has contributed to highlight different
forms of human vulnerability. Based on the identification of safety as a
basic need of human beings, it is argued that the right to security can serve
as a conceptual framework and as an umbrella right for different kinds of
protection.765
5.2.2. Protection in victims’ rights standards
The victims’ rights instruments commonly refer to protection of crime
victims in a general and indefinite way which does not always clarify the
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Starmer, Keir (2001) Positive obligations under the Convention, in Jowell, Jeffrey &
Cooper, Jonathan (ed.) (2001).Understanding human rights principles. Oxford: Hart,
Mowbray, Alastair R. (2004). The development of positive obligations under the European
Convention on Human Rights by the European Court of Human Rights. Oxford: Hart,
Doak, Jonathan (2008).Victims’ rights, human rights and criminal justice: reconceiving the
role of third parties. Oxford: Hart, p. 39-44, Xenos (2012) op.cit. p. 209.
Boven, Theo (1993) Prevention of human rights violations, in Mahoney, Kathleen
E. & Mahoney, Paul (ed.) (1993). Human rights in the twenty-first century: a global
challenge. Dordrecht: Nijhoff, p. 945, Xenos, Dimitris (2009) The human rights of the
vulnerable, The International Journal of Human Rights 13:4, pp. 591-614, Steiner,
Henry J. (2010) International protection of Human Rights, in Evans, Malcolm David
(red.) (2010). International law. 3. ed. Oxford: Oxford University Press, pp. 811-812,
Doak (2008) op.cit. pp. 37-38, pp.204-205.
Tadjbakhsh, Shahrbanou & Chenoy, Anuradha M. (2007). Human security: concepts
and implications. London: Routledge, Letschert, Rianne (2010) Protecting and
Empowering Victims of International Crimes through the Human Security Concept
- A New Challenge for Victimologists? Key note speech at the World Society of
Victimology,13th International Symposium on Victimology 2009, p.9, Rijken, Conny
and Römkens, Renee (2011) Trafficking for sexual purposes as a globalized Shadow
economy: Human security as the tool to facilitate a human rights-based approach,
in Letschert, Rianne Monique & Dijk, J. J. M. van (red.) (2011). The new faces of
victimhood: globalization, transnational crimes and victim rights. Dordrecht: Springer,
pp. 73-98.
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interests that are supposed to be protected. In the context of the European
Union, the expression “active protection of victims of crime” has been
increasingly used in recent years. The directive on victims’ rights pronounces
the objective to afford victims of crime a high level of protection.766
Aside from rhetorical references to protection of victims which alludes to
human rights in a general sense, a closer look reveals two dimensions of
victim protection in victims’ rights instruments: protection from primary
victimization and protection from secondary victimization. Jointly, they
reflect the interests of the potential victim and the actual victim.767 Many
victims’ rights instruments set out the dual aim to protect victims from
primary as well as from secondary victimization. The objective to protect
the victim’s privacy during the criminal procedure converges with the
aim to prevent primary as well as secondary victimization.768The Victim
Declaration refers to measures to minimize inconvenience to victims as
well as to measures aimed to ensure the safety of victims.769 The Framework
Decision on the standing of victims in criminal proceedings proclaimed
that member states should support conditions for attempting to prevent
secondary victimization and that victims’ needs should be considered and
addressed in a comprehensive, coordinated manner, avoiding partial or
inconsistent solutions which may give rise to secondary victimization.770
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Para 32, European Council (1999) op.cit. preamble, para 4, article 8, the Council
Framework Decision of 15 March 2001 on the standing of victims in criminal
proceedings 2001/220/JHA, (hereinafter Framework decision, 2001) Council of the
European Union (2011) Resolution of the Council on a roadmap for strengthening
the rights and protection of victims, in particular in criminal proceedings, 3096th
JUSTICE and HOME AFFAIRS Council meeting Luxembourg, 9 and 10 June
2011, (the Budapest Roadmap) p. 1, recital 2, 4, 11, Directive 2012/29/EU of 25
October 2012 establishing minimum standards on the rights, support and protection
of victims of crime and replacing Council Framework Decision 2001/220/JHA,
(hereinafter, Directive 2012/29/EU).
This approach is recognized by the European Commission, European Commission
(2011) Impact Assessment accompanying the document Communication from the
Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, SEC (2011) 580 final Brussels
18.5 2011, p. 9.
Article 10 (1-9), Recommendation Rec(2006)8 of the Committee of Ministers
to member states on assistance to crime victims, (hereinafter, Recommendation
(2006)8). The three forms of protection outlined in Recommendation (2006)8;
protection of physical and psychological integrity, protection against repeat
victimization and protection of privacy all encompass the dual purpose to protect
victims from primary as well as secondary victimization.
Article 6 d, Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power, A/Res/40/34 (the Victim Declaration).
Preamble 5, article 15, 1, Framework Decision 2001.
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The importance of protecting victims from crime is underlined in various
victims’ rights instruments and in policies.771 The Victim Declaration
addresses prevention of crime in a general sense and its drafting history reveals
that considerable attention was given to this aspect.772 In the documents
developed to complement the Victim Declaration, public safety is identified
as a major human right and advocacy on behalf of victims is placed on an
equal basis with prevention of victimization.773 In the Draft Convention on
Justice for Victims of Crime, the heading entitled “Commitment to reduce
victimization” makes it clear that the preventive aspect of protection has
been deemed critical by the drafters.774The concrete expressions of the duty
to protect victims from crime are found in provisions about injunctions,
protection order and about measures aimed to prevent that the victim is
confronted with the offender in the court.775
The very first document on crime victims in the European Union launched
prevention of crime as one of five areas that should be the object for
further action. Alongside the focus on vulnerable groups of victims,
repeat victimization has been given increasing attention by the European
Commission and other actors such as the Committee on the Elimination of
Discrimination against Women.776 The adoption of a European Protection
order is a tangible manifestation of the significance attached to protection
from crime.777
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Recital 9, 17, 38, Directive 2012/29/EU, op.cit. article 12, 16, 18, Council of Europe
Convention on preventing and combating violence against women and domestic
violence, Istanbul, 11.V.2011, CETS No. 201, (hereinafter, the Istanbul Convention).
Victims of crime working paper, A/CONF 121/6, 1August 1985 re-printed in
Bassiouni, M. Cherif (ed.) (1988). International protection of victims. Toulouse: Érès,
pp. 287- 292.
UNODC (1999a) Guide for Policymakers on the Implementation of the United
Nations Declaration p. 10, UNODC (1999b) Handbook on Guidelines on justice for
victims on the use and application of the Declaration of Basic principles of justice for
victims of crime and abuse of power, pp. 8-9.
Article 4, Draft Convention on Justice and Support for Victims of Crime and Abuse
of Power, 8 February 2010 http://www.tilburguniversity.edu/research/institutesand-research-groups/intervict/research/current/finalized/undeclaration.
European Commission (2011) Feasibility Study to assess the possibilities,
opportunities and needs to standards national legislation on violence against women,
violence against children and sexual orientation violence, pp.15-17, p. 29, articles 1820, Directive 2012/29/EU, op.cit.
S.V.P. v Bulgaria, Communication No 31/2011, CEDAW/C/53/D/31/2011, 27
November 2012.
Para 1, European Commission (1999) Communication Crime victims in the
European Union Reflexions and Action, COM/99/0349 final. The Commission
has underlined that “Putting effective protection measures in place reduces repeat
victimization and the costs saved in terms of police and judiciary interventions for
not having to deal with such crimes can be significant, European Commission (2011)
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Protection from crime versus repeat victimization
All individuals may be subjected to crime but some individuals are more
affected than others. This recognition has shaped the development of
victims’ rights and induced a distinction between measures aimed to prevent
that individuals are subjected to crime in the first place and prevention of
repeat victimization.778 Based on the contention that crime affects the whole
community and not just individuals subjected to crime, some victimologists
have argued that victims ’ rights should be restricted to protection in the
narrower sense and this has made prevention of repeat victimization the
central element in most victims’ rights instruments.779
To vulnerable groups of victims, subjected to intimidation and reprisals, the
fear of further victimization is a major concern.780 The intermittent need
which these groups have for protection from crime has prompted their
inclusion in human rights law and recognised them as victims of human
rights violations. The judgments of the European Court of Human Rights
presented in this chapter are concerned with victims subjected to first time
victimization as well as repeat victimization.781
When criminal victimization is increasingly considered as an affront to
individual human rights, it appears natural that different forms of victim
protection is given a more prominent place in human rights instruments. The
gradual integration of victims’ rights in the field of human rights has made
the separation between primary and repeat victimization less important.
Ultimately these notions come down to the same thing; responding to
victimization and prevent individuals from known and immediate risks.
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op.cit. p. 10, Directive 2011/99/EU of the European Parliament and of the Council of
13 December 2011 on the European protection order, European Commission (2013)
Wide protection for victims of domestic violence to become law Press release, 22 May
2013,Victim Support Europe (2013) Handbook on implementation of legislation
and best practice for victims of crime, in particular, pp. 32-37.
Repeat victimization signifies a situation when the same person suffers from more than
one criminal incident over a specific period of time, para 1.2, Recommendation (2006) 8
op.cit. recital 52, Directive 2012/29/EU, op.cit. Seibert-Fohr (2009) op.cit. pp. 116-121.
This approach is particularly evident in the Council of Europe Recommendation
(2006)8, point 18, 34-35, Explanatory memorandum CM (2006)61, Reeves H.
(2003) The relevance today of Recommendation R(87)21, doc PC-CSC (2003) 01,
16 January 2003.
Article 25, United Nations Convention against Transnational Organised Crime,
article 28,30, Council of Europe Convention on Action against Traffickingin
Human Beings, Warsaw, CETS 197, article 8, Council of Europe Convention on the
Protection of Children against Sexual Exploitation and Sexual Abuse, Lanzarote,
25.X.2007, CETS No 201, article 40, 56a, Istanbul Convention, op.cit.
Recommendation Rec(2006) 8, op.cit. Osman v. the United Kingdom, appl.
23452/94, judgment 28 October 1998, Opuz v. Turkey, appl. 33401/02, judgment 9
June 2009.
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The overview of various provisions which can be found under the heading
protection in the relevant human rights instruments makes visible that the
perception of protection and what it represents has broadened in human
rights law. While it used to denote measures connected with the criminal
justice response, protection has increasingly come to include services
within the criminal justice system and assistance provided outside criminal
proceedings. The result of this development is a fusion between protection
from crime and protection in the aftermath of crime and a growing
consideration for the rights of victims in human rights standards. Alongside
this development, the objective to protect victims from repeat victimization
transpires as the nexus which binds together the two areas examined in this
study.
The cross-cutting influence between human rights standards and victims’
rights may work in two directions; while it on the one hand may engender
a growing number of provisions directed at support of victims in human
rights instruments, it may on the other hand, incite a stronger leaning on
protection from crime in victims’ rights standards and victim policies.
5.3. The right to a remedy
5.3.1 The right to a remedy in human rights law
The right to remedy appears both as a well-accepted principle and as a
specific right in human rights law.782 Not only is the remedy notion wide and
far-reaching; it also coincides with some of the core concepts in human rights
law. In this chapter, “remedy” has been chosen as the overarching heading but
the remedy notion is closely related to notions such as reparation, redress,
compensatory justice and appropriate relief.783
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In common law, the remedy notion sometimes corresponds to the notion of a right,
Shelton, Dinah, (2006) Remedies in International Human Rights Law [Elektronisk
resurs], 2006, p.2, 7-8, p.15, Bassiouni, M. Cherif (2006) International recognition of
victims’ rights, Human Rights Law Review, 6:2, pp. 213-223, Francioni, Francesco
(ed.) (2007). op.cit. pp. 31-33 about the right to a remedy as a procedural guarantee,
Doak (2008) op.cit. pp.159-171, Popovic, Dragoljub (2011) The emergence of the
European Human rights law, Eleven international publishing, pp.141-142.
The right to a remedy is sometimes used interchangeably with the right to a fair
trial and access to justice, article 12, Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law (hereinafter,
the Remedy Principles), para 157, Kudla v. Poland, 30210/96, judgment 26 October
2000, Shelton (2006) op.cit. pp. 7-8, Bassiouni (2006) op.cit. pp. 211-226, Francioni
(2007) op.cit. p. 3, Greer, Steven (2006). The European Convention on Human Rights:
achievements, problems and prospects. Cambridge: Univ. Press, p. 20, Doak (2008)
op.cit. p.207, Fundamental Rights Agency (2011) Access to justice an overview of
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The obligation to ensure respect for human rights by providing remedies
when a right has been violated has assumed the status of customary law and
been articulated as a jus cogens norm in the Inter-American Convention on
Human Rights.784
The comprehensive idea of remedial justice which is an indispensable element
in the perception of justice and rule of law takes on many expressions. From
the widest possible perspective, the compound of human rights instruments
has been considered as a remedy in its own right.
The right to a remedy connects to fundamental principle on state
responsibility which imposes obligations to make reparation.785 The
perception that an individual should be entitled to remedies for violations
committed by the state is more recent and was not codified until the
emergence of human rights law after the Second World War.
Remedial justice is at the core of the human rights paradigm for the widely
accepted reason that a right without a remedy is not considered as a true
right and because the absence of a remedy may constitute an independent
violation.786 This dimension which is connected to the structural nature of
the right-concept and its ability to provide rights-holders with enforceable
entitlements is emblematic of the performative nature of human rights
which purports that rights must not become mere “rights of books.”787For
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challenges and opportunities, Bowring, Bill (2012) What reparation does a torture
survivor obtain from international litigation? Critical reflections on practice at the
Strasbourg Court, The International Journal of Human Rights, pp. 755-772.
Castillo Paez v Peru C No 34 Inter-am C.H.R., Pindell Aldana (2004) op.cit. p.
626. The pre-ambular paragraph of the ECHR which refers to rule of law has
been applied in relation the right to a remedy,, para 34, 35, Golder v. the United
Kingdom, appl. 4451/70, judgment 21 February 1975, Roht-Arriaza, Naomi (1990)
State Responsibility to Investigate and Prosecute Grave Human Rights Violations in
International Law, 78 Cal. L. Rev. 449, 478, Shelton (2006) op.cit. pp. 28-29, para
30, The Due Diligence Standard as a Tool For The Elimination Of Violence Against
Women, Report of the Special Rapporteur on violence against women, Its causes and
consequences, Yakin Ertürk, E/CN.4/2006/61, Boven van (2009) Victims ‘ rights
to a remedy and reparations The new United Nations Principles and Guidelines, in
Ferstman, Carla, Goetz, Mariana. & Stephens, Alan (red.) (2009). Reparations for
victims of genocide, war crimes and crimes against humanity: systems in place and systems
in the making. Leiden: Martinus Nijhoff Publishers, pp. 19-40, Burgorgue-Larsen &
Úbeda de Torres (2011). op.cit. p. 684.
The remedy notion was given authoritative expression in the Chorzow Factory case,
Permanent Court of International Justice, File E.c XIII, docket 13 September 1928.
Shelton (2006) op.cit p.21, Burgorgue-Larsen & Úbeda de Torres (2011). op.cit. p.
678, Echeverria, Gabriela (2012) Do victims of torture and serious human rights
violations have an independent and enforceable right to reparation? The International
Journal of Human Rights 16:5, pp. 678-716.
Campbell, Tom (2006) Rights - a critical introduction, Routledge London New York,
pp. 88-89, 106, Doak (2008) op.cit. p. 158.
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this reason, the remedy concept has regularly been connected to justiciable
rights and to measures that make rights possible to challenge before a
court and non-justiciable rights have been considered as obstacles to access
justice.788
For a long time the criminal and the civil aspects of the remedy notion were
merged but in due course a differentiation was made between public action
in criminal proceedings and private action as torts.
The remedial dimension of human rights law is underpinned by different
theoretical foundations. It is connected to the idea of the social contract
which declares the state accountable to the citizens but it is also justified with
rule of law and solidarity with victims of human rights violations.789
The growing focus on the reparative function of international criminal law
in recent decades has contributed to highlight the right to remedies. This
development has made an imprint in the Rome Statute and in other statutes
of international criminal courts. Due to the synergetic effects of international
law, the effects of this development became visible also in other areas and to
other groups of victims.790
5.3.2 The normative basis
The foundation to numerous provisions on remedial action in human rights
law is the Universal Declaration of Human Rights which declares that
“Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the
constitution or by law.791
The Charter of Fundamental Rights, now legally binding across the
European Union, spells out the right to an effective remedy applicable to
European Union bodies and member states when implementing Union law.
With regard to the correspondence between the Charter and the European
Convention on Human Rights, the meaning and scope of this right shall be
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Aldana Pindell (2002) In vindication of justiciable victims’ rights to truth and justice
for state sponsored crimes, Vanderbilt Journal of Transnational Law, Nov, 2002,
Vol.35(5), p.1399.
Seibert-Fohr (2009) Chapter 6 Conceptualizing the Duty to Prosecute under Human
Rights Treaties, in Seibert-Fohr, Anja (2009). Prosecuting Serious Human Rights
Violations [Elektronisk resurs]pp. 189-227.
Regulation 48, Trust Fund for Victims, McCarthy, Conor (2012) Victim Redress
and International Criminal Justice, Journal of International Criminal Justice, 2012,
Vol. 10(2), pp.351-372, Bassiouni (2006) op.cit. p. 205, Van Boven, Theo (2007)
Reparative justice Focus on victims, Netherlands Quarterly of Human Rights, p.723,
van Boven (2009) op.cit, pp. 25-27.
Article 8, the Universal Declaration of Human Rights, GA Res 217 A(III), UN Doc
A/810 at 91 (UDHR), article 25, American Convention on Human Rights.
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the same as the one which is laid down by the Convention.792
The Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law (the Remedy
Principles) specifies that the right to a remedy is based on the threefold
obligation to respect, to ensure respect for and to implement human rights.793
The group-differentiated human rights treaties refer to remedies in a
general as well as in a specific sense. The Council of Europe Convention on
preventing and combating violence against women and domestic violence
(Istanbul Convention) for example declares that “Parties shall take the
necessary legislative or other measures to provide victims, in accordance
with the general principles of international law, with adequate civil remedies
against State authorities that have failed in their duty to take the necessary
preventive or protective measures within the scope of their power,” but it
also makes it clear that victims must have access to services facilitating their
recovery from violence.794
Notwithstanding the similarities, there are divergences between the
provisions. The relevant provision in the Universal Declaration of Human
Rights is not restricted to rights under the relevant instruments but
covers also breaches by constitution or law and is therefore wider than the
correspondent provision in the European Convention on Human Rights.795
5.3.3 The scope of the right to remedies
The many contexts in which the remedy notion is used witness of its
comprehensive scope. The bottom line of the right to a remedy is a response
to a violation which originates in wrongful conduct and results in harm of
the victim and in this vein, the remedy embodies the measures that should
be provided in connection with an injury.796 In colloquial discourse, access to
justice and remedies are often equated, although access to justice is given a
broader coverage. International law makes it clear that the right to a remedy
792
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Article 47, Charter of Fundamental Rights, Explanations relating to the Charter of
Fundamental Rights Convent 49 ed to Brussels, 11 October 2000 (18.10) CHARTE
4473/00, pp. 40-41.
Article 1, Remedy Principles op.cit. Chapter 2, section 2.2.2.3.
Article 20 and 29, Council of Europe Convention on preventing and combating
violence against women and domestic violence, Istanbul, 11.V.2011, CETS No.210.
Article 8, UDHR, Burgorgue-Larsen & Úbeda de Torres (2011). op.cit. pp. 680-681.
Bottigliero, Ilaria. (2004) Redress for Victims of Crimes Under International Law,
Boston: Martinus Nijhoff . The essential features of compensatory justice are that: (1)
the parties are treated as equal; (2) there is damage inflicted by one party on another;
(3) the remedy seeks to restore the victim to the condition he or she was in before the
unjust activity occurred, Popovic, Dragoljub (2011) op.cit. p. 141.
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presuppose that measures are taken to facilitate access to justice and that access
to justice covers a range of measures to have other rights put into practice.797
A basic delineation of the right to a remedy in human rights law is that
everyone has the right to simple and prompt recourse to a competent court
or tribunal for protection against acts that violate his fundamental rights.798
The restriction of the remedy notion in some contexts to civil measures can
in a historical context, be connected to the judicial revolution which made
criminal action a matter for the state. 799
In English, the word remedy alludes to aspects which concern the outcome
of a process which is supposed to rectify a wrongful situation as well as the
procedure in itself. This feature matches the substantial and the procedural
elements of the remedy notion which address the possibilities of individuals
to have claims decided but also their possibilities to obtain redress.800
As established by international bodies, the duty to investigate and prosecute
crime functions as a link for victims to access other form of remedies,
notably the right to restitution and compensation.801 The recognition that
impunity comprises a serious human rights violation has made investigation
and prosecution of alleged violations an indispensable part of the remedy
concept.802
The twofold function of reparation, which is a legal term but which also has
a psychoanalytic dimension is applicable also with respect to the remedy
notion. Remedies are by nature reactive as well as forward-looking and
for this reason, remedial measures achieve preventive as well as curative
objectives as validated in the duty to investigate and prosecute.803
The most elementary form of remedial action is the finding that a violation
has taken place.804With respect to the fact that many victims have been met
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Article 75, Rome Statute of the International Criminal Court at Rome on 17 July
1998, in force on 1 July 2002, United Nations, Treaty Series, vol. 2187, No. 38544,
para 18, 21, the Remedy Principles op.cit. Shelton (2006) op.cit, pp. 8-9, Fundamental
Rights Agency (2011) op.cit. p.14, Trindade (2011) op.cit.
Article 1, 25, American Convention on Human Rights, op.cit.
Campbell (2006) op.cit. p. 89, Council of Europe (2007) op.cit.
Nowak, Manfred (2000) The right of victims of gross human rights violations to
reparation, in Coomans, Fons (red.) (2000). Rendering justice to the vulnerable: liber
amicorum in honour of Theo van Boven. The Hague: Kluwer Law International, p. 204.
Velásquez Rodríguez, op.cit.
Roht Arriaiza (1990) op.cit .p.449, 483, 478, Pindell, Aldana (2004) p. 611,
Bottigiliero (2004) op.cit. para 6, Inter-American Commission (2007) Access
to justice for women victims of violence in the Americas, Inter-Am. Com H.R:
Hemispheric report (the Hemispheric report) OEA/ser.L/V/II.Doc 68 20 January
2007.
Campbell (2006) op.cit. pp. 89-90.
Principle 2, 4, United Nations, Econ.& Soc. Council, Comm’n on Human Rights,

207

CHAPTER 5 THE COMMON DENOMINATORS

with silence, the establishment and acknowledgement of a violation has
transpired as a central means to restore victims. This dimension, which
equals the right to truth, has been given its most visible expression in the
context of gross human rights violations but in the context of non-state
victimization, the need for recognition is articulated as the claim to be taken
seriously.805
But although commonly thought of as legal means to address violations
by means of recourse to a competent court or tribunal, remedies are not
restricted to measures guaranteed by law or determined by a legal body. The
comprehensiveness of the remedy notion is validated in the case law of the
Human Rights Committee, the Committee on the Elimination of All Forms
of Discrimination against Women and the Inter-American Court of Human
Rights.806 These bodies have widened the concept to include non-monetary,
institutional and structural means to remedy impunity. Following the Nairobi
Declaration on Women’s and Girls’ Right to a Remedy and Reparation, states
must aim to address the political and structural inequalities that negatively
shape women’s and girls’ lives.807
The base-line of how the remedy concept features in relation to victims is
outlined in the Velasquez v. Rodriguez judgment. In a well-known passage, the
Inter-American Court of Human Rights stipulated: “This obligation implies
the duty of States Parties to organize the governmental apparatus and, in
general, all the structures through which public power is exercised, so that they
are capable of legally ensuring the free and full enjoyment of human rights.
As a consequence of this obligation, the States must prevent, investigate and
punish any violation of the rights recognized by the Convention and, moreover,
if possible attempt to restore the right violated and provide compensation as
warranted for damages resulting from the violation.”808
The broadened perception of remedies has been given particular expression
in the context of violence against women. The Special Rapporteur on
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Updated Set of Principles for the Protection and Promotion of Human Rights
through Action to Combat Impunity, U.N. Doc. E/CN.4/2005/102/Add.1 (Feb.
8, 2005), Popovic describes the establishment of a violation as a primary remedy,
Popovic (2011) op.cit. p. 141.
Shelton (2006) op.cit. p. 15.
McGoldrick, Dominic (1994). The Human Rights Committee: its role in the development
of the International Covenant on Civil and Political Rights. Rev. and updated version of
the author’s thesis (doctoral--University of Nottingham, 1988) Oxford: Clarendon,
pp. 279-280, Nowak, Manfred (2000) op.cit.
Para 3 H, Nairobi Declaration on women’s and girls’ right to a remedy adopted at
the International Meeting on Women’s and Girls’ Right to a Remedy and Reparation
held in Nairobi from 19 to 21 March 2007.
Para 80,Velasquez Rodriguez, op.cit. Roht-Arriaza (1990) op.cit. pp. 467-474, Doak
(2008) op.cit. pp. 164-165.
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Violence against Women has in several reports recommended that states
should ensure that women have access to both criminal and civil remedies
but also to support and rehabilitation services. Along the same lines, it has
been stressed that states must address the structural causes of violence
against women and combat attitudes, customs and practices that perpetuate
violence against women.809 A broad conception of remedies is visible in the
Convention on the Rights of the Child which refers to “appropriate measures
to promote physical and psychological recovery and social reintegration of a
child victim.“810
The right to rehabilitation for victims whose rights have been violated
includes, according to the Remedy Principles, medical and psychological care
as well as legal and social services. At the normative level, the growing focus
on rehabilitation has been validated in contexts related to the most vulnerable
groups of victims.811 The Torture Convention declares that state parties shall
ensure in its legal system that the victim of an act of torture obtains redress
and has an enforceable right to fair and adequate compensation including
the means for as full rehabilitation as possible.812 The Special Rapporteur
on Violence against Women has consistently underlined that remedies must
include the provision of support and rehabilitation services.813
809

810

811

812

813

Article 2-6, General Recommendation No. 28 The equality of rights between men
and women, 29 March 2000 (1834th meeting, CCPR/C/21/Rev.1/Add.10, para 20,
24, 31, 36, Report of Special Rapporteur on Violence Against Women Reparations to
Women Who Have Been Subjected to Violence, A/HRC/14/22 (2010).
Article 14,19, Convention on the Rights of the Child adopted and opened for
signature, ratification and accession by General Assembly resolution 44/25 of 20
November 1989.
Para 21, Remedy Principles, op.cit. principle 34, Updated Set of principles for the
protection and promotion of human rights through action to combat impunity,UN.
Doc. E/CN.4/2005/102/Add.1 (Feb. 8, 2005) article 19, Declaration on the
Protection of All Persons from Enforced Disappearance, A/RES/47/133 92nd
plenary meeting18 December 1992, para 16, General Comment No. 31 [80] The
Nature of the General Legal Obligation Imposed on States Parties to the covenant
adopted on 29 March 2004 (2187th meeting), Aldana Pindell (2004) op. cit p 616,
Shelton (2006) op.cit. pp 116-121, 144-145, Council of Europe (2007) op.cit.
Vasiliev, Sergey.& Sluiter, Göran. (red.) (2013). International criminal procedure:
principles and rules. Oxford: Oxford University Press, pp.1354-1356.
Article 14, Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (the “Torture Convention”) adopted by the General
Assembly of the United Nations on 10 December 1984 (resolution 39/46), entered
into force on 26 June 1987.
Para 2, Resolution 1994/45 of 4 March 1994 Question of integrating the rights of
women into the human rights mechanism of the United Nations and the elimination
of violence against women, para 25, Report of the Special Rapporteur on violence
against women, its causes and consequences, E/CN.4/1999/68, Report of the Special
rapporteur on violence against women Rashida Manjoo, UN Doc A/HRC/14/22
(2010) p.1. para s and z, General Assembly (2013a) Report of the Special Rapporteur
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When viewed together, it is clear that the perception of access to justice
and remedies has undergone a transformation from judicial enforceable
instrument claimable before a court to encompass decent treatment in
criminal justice system and that the right to a remedy has come to include a
wide range of measures in the administration of justice but also outside this
sphere.814
Given the wide scope of the remedy notion, states are given a large amount
of flexibility in carrying out the obligations connected to this right.815
They are however guided by a number of principles. The first one is that a
remedy should be proportionate to the violation.816 Another fundamental
principle is that the mere existence of a remedy is not sufficient; it must also
be effective. Governments can therefore not merely point at the theoretical
availability of remedies but the right to a remedy must be possible to access in
practice.817 An investigation must be capable of leading to the identification
and punishment of those responsible and the order of civil injunctions or
punishments must be enforced. The requirements of effectiveness differ
with respect to the right that has been violated and in this vein, a remedy
should be adequate and adapted to the rights-claimant’s particular situation
and vulnerability.818
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on violence against women, its causes and consequences Intensification of efforts to
eliminate all forms of violence against women, A/Res/67/144, 27 February 2013.
Francioni (2007) op.cit. pp. 1-73, Doak (2008) op.cit. p. 204.
Roht, Arriaza (1990) op.cit. p. 479, Bottigliero (2004) op.cit, p.113, p. 147, Doak
(2008) op.cit p 159. It has to be stressed that various interpretation are given to at
the international level as well as in national law. In Swedish law remedy is generally
described as a means in procedural law by which a decision may be appealed, SOU
2010:87, pp. 152-153, Ekelöf, Per Olof & Edelstam, Henrik (2008). Rättsmedlen. 12.,
[omarb.och rev.] uppl. Uppsala: Iustus.
IX 15, Remedy Principles, para 8.2, Bautista v. Colombia, Communication No.
563/1993, CCPR/C/55/D/563/1993 (1995).
Para 12, Remedy Principles, op.cit. para 8, 15, 16, General Comment No. 31 [80] The
Nature of the General Legal Obligation Imposed on States Parties to the Covenant
Adopted on 29 March 2004 (2187th meeting), Dijk, Pieter van (red.) (2006).
Theory and practice of the European Convention on Human Rights. 4. ed. Antwerpen:
Intersentia, pp.560-561, Francioni (2007) op.cit. p. 4.
This requirement is validated in the Remedy Principles which underline equal access
to justice and adequate reparation, para 3c,15, Remedy principles op.cit, Report of
the Special Rapporteur on Violence against Women: mission to Poland on the issue of
trafficking and forced prostitution of women, E/CN.4/1997/47/Add.1, 10 December
1996, Para 64, Kontrova v. Slovakia, appl. 75190/04, judgment 24 September 2007,
Harris, Harris, O’Boyle, & Warbrick,(2009) op.cit. p. 559, Rubio Marin and Sandoval
(2011) Engendering the reparations jurisprudence of the Inter-American Court of
Human Rights The promise of the Cotton field judgment, HRQ, pp. 1062-1091.
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5.3.4 Remedies at different levels
Remedies operate at different levels. The principle of subsidiarity implies
that remedies are supposed to have their major role at the national level
and it is therefore a generally recognized rule that victims must exhaust
domestic remedies before they can have recourse to international bodies.
In accordance with this tenet, treaty provisions as well as international case
law refer to remedies provided by the competent national tribunals. The
European Court of Human Rights has consistently underlined that the
primary responsibility for implementing and enforcing the guaranteed rights
and freedoms is placed on the national authorities and that the machinery
of complaint to the Court is subsidiary to national systems for safeguarding
human rights. In the framework of the European Convention on Human
Rights, the principle of subsidiarity is further developed in the margin of
appreciation doctrine.819 The provision of remedies at the domestic level
and the international protection are linked insofar as if states do not afford
remedies in accordance with their obligations at the domestic level, they may
be guilty of a wrongful internal act.820
There are many reasons why recourse must be sought at remedies at the
domestic level in first hand. To begin with, it is a condition for the international
system to work effectively. States have better possibilities to rectify wrongs
than international bodies whose possibilities to provide reparation often
is limited. Remedies at the domestic level are likely to be quicker and entail
lesser costs for the individual. As a consequence, the remedy notion has
developed in a complex interplay between international and national bodies.
The wide-spread problems to ensure protection of human rights at the
domestic level compelled the setting up of international mechanisms with
the aim of controlling how remedies could be accessed and provided at the
national level and the case law emanating from these international bodies
has contributed to delineate the remedy notion.
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Article 13, 35 § 1, the European Convention on Human Rights, articles 44-46,
the Inter-American Convention of Human Right. The Remedy Principles declares
that member states must ensure that their domestic law provides the same level of
protection for victims that are required by their international obligations, preamble
I 2 (d) Remedy Principles, op.cit. para 103, Z and others v. the United Kingdom,
appl. 29392/95, judgment 10 May 2001, para 152-154, 157, Kudla v.Poland, appl.
30210/96, judgment 26 October 2000, Bayefsky, Anne F. (red.) (2000). The UN
human rights treaty system in the 21st century. The Hague: Kluwer Law International,
p.338, Francioni (2007) op.cit. p. 8, Helfer, Laurence R. (2008) Redesigning the
European Embeddedness as a deep structural principle of the European Human
rights Regime (February 2008) European Journal of International law Vol 19, Issue 1,
pp. 128.
Echeverria (2012) op.cit. p.701.
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5.4 Crime victims and remedies
5.4.1 Introduction
The essential role which the right to a remedy has in relation to victims of
non-state crime is connected to the significance attached to harm in the legal
definitions of the victim.821 Based on the principle that the victim should be
placed in a position similar to the situation he/she was in before the violation
took place, the right to a remedy ultimately serves the purpose of restoring
the moral balance between the parties concerned.822 The objective to remedy
and redress victims of international crimes was the rationale behind the
establishment of the International Criminal Court (ICC) and arguably also
behind victims’ rights standards directed at victims of non-state actors.
When looking at what the remedy notion might signify to victims of nonstate crime, it is necessary to recall that remedies operate at different levels.
The perspectives of this study justify a distinction between remedies that
follow as a response to the crime, remedies set out as a response to secondary
victimization, remedies that should follow on the state’s failure to comply
with its human rights obligations and remedies that should be provided
when victims’ rights have been violated.823
Drawing on the contention that both the substantive and the procedural
dimensions of the remedy are significant to victims, the right to economic
compensation as well as participation are critical right to victims.824
Another distinction is that the remedies set out in human rights law have
tended to be more directed to the offender than their equivalent victims’
rights. Human rights standards have recognized remedies which are
applicable in the criminal justice procedure and another set of remedies have
been set out in victims’ rights instruments with the purpose of responding
to secondary victimization. The remedy notion is by conclusion able to
accommodate compensation and restitution but also dimensions which
are related to the structural problems which victims face and which impede
them from getting access to justice.
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Trindade (2011) op.cit. pp.1-3, McCarthy (2012) op.cit. p.366, Gromet (2012)
op.cit.
Shelton (2006) op.cit p.10.
As for the remedies that should follow on the state’s failure to comply with its human
rights obligations; Kudla v. Poland, appl. 30210/96, judgment 26 October 2000.
Ferstman, Goetz and Stephens (2009) Introduction, in Ferstman Goetz & Stephens
(red.) (2009) op.cit. p.9.
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5.4.2 Remedies for victims of non-state crime?
As concluded elsewhere in this study, the establishment that victims of
non-state crime are subjected to human rights violations has been groundbreaking with respect to protection of victims in different ways and a
significant corollary of this establishment is that it evokes the right to
remedies for victims.
Although it has been underscored that all human rights violations require
remedies,825 the dominant part of human rights case law and doctrine is
still directed at gross violations of human rights such as killings, enforced
disappearances, amnesties and other state-sponsored violations, often
committed by undemocratic and repressive states.826 This focus compels
a scrutiny of how the remedy notion features with respect to the victims
examined in this study.
The declaration in international instruments that remedies should be
available “notwithstanding that the violation has been committed by persons
acting in an official capacity” may be interpreted as if legal protection of
victims of non-state crime is obvious. This is not however a straight-forward
interpretation and the opinions differ with respect to this expression. The
conventional perception that the expression signifies that state officials
should not be immune from accountability reflects the apprehension that
remedies should be secured for victims of state-sponsored crime and the
prevalent direction of human rights at the time when these treaties were
adopted.827
Acknowledgement that also violations in horizontal relations require
remedies can be found in human rights instruments as well as in case law.
The language of the Covenant on Civil and Political Rights recognises the
obligation of states to ensure the enjoyment of these rights to all individuals
under their jurisdiction.828 At it must be recalled that some human rights
825
826
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Shelton (2006), Van Boven (2009) op.cit. p.33.
The World Conference on Human Rights 1993 stresses the need for remedies in
certain contexts such as ethnical cleansing and torture, Bottigliero (2003) op.cit. p.
172, Pindell, Aldana (2004) op.cit. pp. 605-685.
Article 2.3.2, 14, ICCPR, article 13, ECHR. Some scholars have interpreted this as
a recognition that remedies should be available also for victims of violations nonstate actors, but this claim is rejected by others; Dijk, Pieter van (red.)(2006). op.cit.
pp.1024-1026, Lester of Herne Hill, Anthony Paul Lester, Pannick, David & Herberg,
Javan (ed.) (2009). Human rights law and practice. pp.573-574, White, Robin C. A.,
Ovey, Clare & Jacobs, Francis Geoffrey (2010). Jacobs, White and Ovey, the European
convention on human rights. 5. ed. Oxford: Oxford Univ. Press, pp. 141-142.
Article 2 CCPR declares that state parties shall ensure that any person whose
rights or freedoms are violated shall have an effective remedy and that any person
claiming such a remedy shall have his right thereto determined by competent judicial,
administrative or legislative authorities, or by any other competent authority provided
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instruments set out a right to a remedy also for violation of law and in this
light, it is consistent that also victims should be entitled to remedies for act
that re not considered as human rights violations.
Recent developments in human rights law have contributed to consolidate
the duty to remedy victims of non-state crime. The most obvious proof of this
development is the doctrine of positive obligations and due diligence which
has made it possible to direct claims against the state for acts committed
by third parties. The Human Rights Committee has proclaimed that there
may be circumstances in which a failure to exercise due diligence to prevent,
punish, investigate or redress the harm caused by private persons or entities
may amount to a violation of the individual’s right to remedies.829
A contentious issue during the lengthy drafting process which preceded the
adoption of the Remedy Principles was whether the scope of the principles
should cover victims of all human rights violations. Although in the end, it
was decided to limit the scope of the principles to victims of gross violations,
a reservation was inserted that somewhat mitigates this principle. In
accordance with this decision, the Remedy Principles are without prejudice
to the right to a remedy and reparation for victims of all violations of
international human rights law and international humanitarian law.830 In
spite of this, one is faced with several questions concerned with the objects of
remedies such as how the remedy notion applies to victims of human rights
violations that are not considered as gross and how it applies to victims of
other violations in domestic law.831
5.4.3 Victims’ rights as a specific form of remedy
The duty to investigate and prosecute crime constitutes major remedies
for victims of non-state crime but victims’ rights instruments include
few references to these duties. In victims’ rights instruments, the concept
access to justice, adjacent to remedy is considerably more frequent.832 The
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for by the legal system of the Stateand General Comment No 3 1981-07-29, para 2,
Office of the High Commissioner for Human Rights (1992) General Comment No.
20 Article 7 (Prohibition of torture, or other cruel, inhuman or degrading treatment
or punishment) The stipulation in the European Convention of Human Rights to
secure to everyone the rights of the Convention is interpreted in the same way Xenos
(2012) op.cit, pp. 20- 21 referring to article 1.
Para 8, General Comment No 31, op.cit.
Article 26, the Remedy Principles, op.cit. Zwanenburg (2006) op.cit. pp.648- 650,
van Boven (2009) op.cit.p.30.
Plessis, Max du & Peté, Stephen (2007) Reparations for gross violations of human
rights in context, in Plessis, & Peté, (2007). op.cit, p. 17.
The Victim Declaration refers to remedies in section18, 19 and 21 and the Draft
Convention on Victims of Crime refers to “the entitlement of victims to a remedy
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absence of references to criminal remedies can be understood in several
ways.833 One interpretation is that victims’ rights instruments have been
developed from the presumption of already existing and accepted duties to
investigate, prosecute and punish crime. In victims’ rights instruments, the
criminal justice response has been superseded by calls for complementary
civil remedies to ease the plight of victims and in this respect, they are
representative of the emerging evolution of the remedy notion.834 In this
regard, it must also be recalled that the obligations imposed on states to
investigate are not the exclusive rights of victims but also means to maintain
public safety.835
The establishment that remedies should include the right of victims to equal
and effective access to justice and that specific remedies should be developed
for vulnerable groups of victims is the cornerstone of victim protection.836
With a view to the objective, victims’ rights appear as a specific kind of
remedy. This perception is consistent with theories on reparative justice
which promotes a broader view of justice for victims beyond prosecution
and punishment and which covers a wide range of responses in every step in
the aftermath of crime.837 It is also supported by the principle that remedies
must be effective because with the specification of how victims can access
justice the principle would be without value to victims. The victims’ rights
instruments outline how victims may be remedied in the course of criminal
proceedings and after their completion. The discrete rights concretize that
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for the injury, loss or damage suffered by them as a result of their victimization. para
18, Council of Europe (2007) op.cit. Victim Support declares that victims of crime
within the European Union, whose rights and freedoms have been violated, have a
right to an effective remedy, Victims Support Europe (2013) op.cit. p. 43.
Pitea uses the concept criminal remedies; Pitea, Cesare (2005) Rape as a human
rights violation and a criminal offence : The European Courts judgment in M.C. v.
Bulgaria 2005 3, Int Criminal Justice (May 2005) 3 (2): 456, The Group of Specialists
on remedies for crime victims refers to non-criminal remedies, Council of Europe
(2007) op.cit.
Rudolf and Eriksson (2007) Women’s rights under international human rights
treaties domestic slavery, abortion and domestic violence, International Journal of
Constitutional Law, Vol. 5, Issue 3, p. 525, para 18, Council of Europe (2007) op.cit,
para 100, 102, Explanatory memorandum to the Recommendation Rec(2006)8 on
assistance to crime victims.
Seibert-Fohr (2009) op.cit. p. 116.
VII, Remedy Principles, op.cit. para 8,15, General Comment No 31, CCPR/C/21/
rev.1/add.13 26 May 2004. The Human Rights Committee has called for remedies
that are appropriately adapted to take account of the special vulnerability of certain
categories of person.
Danieli, Yael (2010) Massive trauma and the healing role of reparative justice, in
Letschert, Rianne, Haveman, Roelof, De Brouwer, Anne-Marie & Pemberton,
Antony (red.) (2010) Victimological approaches to international crimes: Africa.
Cambridge: Intersentia, p. 235.
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access to justice is supposed to be realised by making sure that all victims are
able to attend trial, by ensuring that all victims are assisted in understanding
their rights and by ensuring that all victims have a right to have prosecution
decisions reviewed. The view of victims’ rights as means to provide victims
with remedies and access to justice is underscored in Council of Europe
documents.838
The view of victims’ rights as remedies in their own right is based on the
presumption that the different rights set out in victims’ rights instruments
trace their origin in basic components of human rights law. The various
forms of remedies in the Remedy Principles have in this way been provided
with counterparts in the victims’ standards. The right to compensation is
an evident part of human rights instruments as well as of victims’ rights
instruments. The notion of rehabilitation is matched by the provisions on
right to assistance and support in victims’ rights instruments. Alongside
the thesis argued above, the open-ended remedy notion has been given an
increasingly detailed articulation in victims’ rights instruments.
5.5 Introduction Case law of the European Court of Human Rights
The outline of case law in this section follows the rights that have been
identified as being of particular relevance to victims in this study, i.e. the
right to life, the right not to be subjected to ill-treatment, the right not to
be subjected to slavery, the right to private life, the right to a fair trial, the
prohibition of discrimination and the right to remedies.
Under the various headings of this section, a distinction has been made
between the substantive and the procedural dimension of the pertinent
rights. This structure, which overlaps with the practice of the Court to
consider alleged violations of Convention rights under their substantive
and the procedural headings coincides, at least in part, with the protective
and remedial aspect of rights. In accordance with this structure, one part
of each heading is devoted to protection of individuals from crime, either
by enactment and enforcement of criminal law or by means of operative
measures, while the other part is concerned with remedies when these
rights are violated. This structure underlines the preventive and the remedial
aspects of human rights and their impact on crime victims.839
838
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The heading “The right of effective access to other remedies” in Recommendation
2006 covers different aspects of access to justice as child custody, property
ownership, home security as well as damages against the offender, exclusion orders or
other injunctions, Explanatory memorandum (2006), para 45-75, Council of Europe
(2007) op.cit. European Commission (2011) op.cit.
As exemplified by Osman v. the United Kingdom, E and others v the United Kingdom,
appl. 33218/96, judgment 26 November 2002, Tulkens, F. (2011) The Paradoxical
Relationship between Criminal Law and Human Rights, Journal of International
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5.5.1 The right to life
The right to life is one of the absolute rights of the Convention. It follows from
its non-derogable nature that the Court does not always make a difference of
whether the violator is representing the state or not. Conversely, it has been
stressed that the obligation to take appropriate steps to safeguard the lives
of those within the state’s jurisdiction must be construed as applying in the
context of any activity and that the duty to investigate violations of the right
to life is just as urgent in situations where it is not clear whether the violator
has acted on behalf of the state or as a private individual.840
5.5.1.1 The substantive aspect of the right to life
The first time the European Court of Human Rights dealt with the
preventive operational aspect of the duty to protect life in connection to an
act committed by a non-state actor was in the Osman case.841 The applicants
were the widow and the son of a man who had been murdered by the son’s
teacher, who for some time had been obsessed with the boy. The stalker was
known to the police authorities due to a number of previous incidents. This
did not prevent him from approaching the victim’s house and shoot him to
death. In pursuing his claims, the applicant claimed that a series of warning
signs had been given.
The Court established as a start that the State must take reasonable steps to
protect the life of its citizens. It went on to stress that this must not however
impose an impossible or disproportionate burden on the authorities and
that accordingly, “with respect to difficulties in policing modern societies,
the unpredictability of human conduct and operational choices which must
be made, not every claimed risk of life could entail for the a convention
requirement.” With a view to this principle, criteria were set out for
determining an allegation of non-compliance with the positive obligation to
protect the right to life. According to the Court, it must be established that
the authorities knew or ought to have known at the time of the existence of
a real and immediate risk to the life of an identified individual or individuals
from the criminal acts of a third party and that they failed to take measures
within the scope of their powers which, judged reasonably, might have been
expected to avoid that risk”. 842
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Criminal Justice (2011) 9 (3): pp. 584-585.
The absolute character of article 2 indicates that it cannot be suspended under article
15 of the European Convention of Human Rights, Greer (2006) op.cit.p. 233.
Osman v the United Kingdom, appl. 23452/94, judgment 28 October 1998. Also
the assailant himself, when confronted by the police, stated that he had the given a
warning signs.
Para 116, ibid.
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In the Osman case, the government was not found liable for a breach of article
2 on the right to life because the Court was not persuaded that the police at
any decisive stage knew or ought to have known that the lives of the applicants’
family were at real and immediate risk from a third party. The judgment has
been assessed as signifying that the Court takes a cautious approach with
regard to the role of domestic police in protecting the life of non-state actors.
The Osman judgment has nevertheless been deemed important because it
established that the obligations of the states extend beyond the primary duty
to set in place effective criminal law provisions. Although the focus was on
proactive measures, the test established by the Court has been applied also
with respect to the administrative structure of the state. The criteria which
have been denoted as “the Osman test” have later been applied in a number
of judgments of the European Court of Human Rights as well as by other
human rights bodies.843
In light of Osman, the knowledge of the authorities about known risks have
been decisive to the assessment of the states’ obligations in protecting the
lives of individuals particularly in contexts involving domestic violence. The
duty incumbent on states to take preventive operational measures to protect
individuals from crime has also been brought to the fore in situations where
the lack of adequate treatment of psychiatric diagnoses has led men to kill
their wives or children.844
In the case of Kontrova v. Slovakia, the applicant filed a criminal complaint
against her husband for assaulting her and beating her with an electric
cable.845When she went to the police station accompanied by her husband,
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Para 85, Mahmut Kaya v. Turkey, appl. 22535/93, judgment 28 March 2000, para
54-56, Edwards (Paul and Audrey) v. United Kingdom, appl. 46477/99, judgment 14
March 2002. Also in the context of the Convention on Elimination of Discrimiation
against Women., Goekce (deceased) v Austria 5/20025, 6 August 2007 CEDAW/
C/39/D/5/2005 and Fatma Yildirim (deceased) v Austria Communication No.
6/2005 CEDAW/C/39/D/6/2005 1 October 2007,commented in Freeman,
Marsha A., Chinkin, C. M. & Rudolf, Beate (red.) (2012). The UN Convention on
the Elimination of All Forms of Discrimination against Women: a commentary. Oxford:
Oxford University Press, p. 466, Cusack, Simone and Pusey, Lisa (2013) CEDAW
and the rights to non-discrimination and equality, Melbourne Journal of International
law volume 14. It has been questioned whether the Osman test should be used as a
causal test transcending contexts, Xenos, D. (2012). pp. 111-112. The criteria used in
Osman were applied by the Inter-American Court in the Cotton Field case, para. 249
282 Case of González et al. (“Cotton Field”) v. Mexico Judgment of November 16,
2009 (Preliminary Objection and the Case of the Massacre of Pueblo Bello judgment, 31
January 2006, para. 152. Burgorgue-Larsen, Laurence. & Úbeda de Torres, Amaya.
(2011). op.cit.p 441.
Kontrova v. Slovakia, appl. 7510/04, judgment 31 May 2007, Branco Tomasic and
others v. Croatia, appl. 46598/06, judgment 15 January 2009, Hajdouva v Slovakia,
appl. 2660/03, judgment 28 February 2011.
Kontrova v. Slovakia, op.cit.
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the police assisted her in withdrawing her complaint. Due to this measure,
the abuse continued for some time until the applicant’s husband shot dead
his daughter and son.
Since the situation in the applicant’s family was known to the local police
department and since there had been various communications between the
applicant and her relatives which concerned serious allegations about longlasting physical and psychological abuse, the Court found that the authorities
had failed to protect the children’s lives and concluded that the right to life in
the Convention had been violated.846
Another example of how the Court applied the Osman test is the Opuz
v. Turkey judgment.847 The applicant in this case was living in an abusive
relationship in which she, on many occasions had suffered injuries,
sufficiently serious to endanger her life. Her calls for protective measures
from the authorities were of no avail. The decisions of the applicant to live
with her mother, caused her husband to blame the mother and as an act of
revenge, he approached the house where the women were living and shoot
to death the applicant’s mother. Following a detailed analysis of how the
authorities had reacted to the numerous complaints, the Court concluded
that they had not displayed due diligence and that they had failed in their
positive obligations to protect the life of the applicant’s mothers.848
In this judgment, the Court discussed the withdrawal of complaints in cases
involving violence against women. After examining the practices of the
Member States, the Court made it clear that the more serious the offence
or the greater the risk of further offences, the more probable it is that the
prosecution should continue in the public interest despite the withdrawal of
the complaint.849
It is evident from the judgments in which it is applied that the Osman test is
complex and marred with difficulties.850 While in some instances, the risk of
violations of the Convention may be taken for granted, in other circumstances
it must be required that authorities have had had express notification of the
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Para 52-55, ibid.
Opuz v. Turkey, appl. 33401/02, judgment 9 June 2009. For a review of the Opuz
judgment and comments, Londono, Patricia (2009) Developing Human Rights
principles in cases of gender-based violence: Opuz v Turkey in the European Court of
Human Rights, Human Rights Law Review, pp. 658-660, Hasselbascher, Lee (2010)
State obligations regarding domestic violence: The European Court of Human
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risk. One of the judges in the European Court of Human Rights has pointed
out that in the context of domestic violence, even though the risk might not
be imminent, it is already a serious risk when it is present.851The case of
Danini v. Italy is telling with respect to the difficulties inherent in the Osman
test. The applicant’s daughter had been murdered and it was claimed that the
Italian authorities had allowed this to happen.852 The girl had been subjected
to death threat by her former fiancé but given that it happened only once and
that there was no history of harassment, the threat was not taken seriously.853
The state’s responsibility for killings committed by a non-state actor
under particular circumstances is illustrated in the case of Edwards
v.UK.854 Christopher Edwards, whose relatives complained to the Court,
was tentatively diagnosed with schizophrenia. He was held in custody,
first isolated but subsequently placed in the same cell as another prisoner,
also diagnosed as schizophrenic. One evening, the prison officers found
Christopher Edwards stamped and kicked to death. The Court considered
the failure of the agencies involved in this case (medical profession, police,
prosecution and court) to pass information about the killer on to the prison
authorities and the inadequate nature of the screening process the court
which stressed that the violation took place in the context of a prison where
the state holds a specific responsibility, found that it disclosed a breach of the
obligation to protect the right to life to place prisoners in the same cell.855
The Committee on the Elimination of Discrimination against Women has in
their assessment of communications declared that failure to provide means
of protection against domestic violence is considered a violation of the duty
to exert due diligence in protecting the right to life. This requirement was
set out in Şahide Goekce which dealt with the killing of Mrs. Goekce by her
husband.856 Despite the fact that the perpetrator was prosecuted to the full
extent of the law for killing the applicant, the Committee considered that
the behavior (threats, intimidation and battering) crossed a high threshold of
violence of which the Public Prosecutor was aware and that for this reason,
he/she should not have denied the requests of the police to arrest him and
detain him. In light of this, the Committee concluded that the right of the
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deceased Şahide Goekce to life and physical and mental integrity under the
Convention, had been violated.
With respect to the substantive dimension of the right to life, it follows from
the judgments above that the state must take reasonable steps to protect
the life of its citizens but this obligation must not impose an impossible or
disproportionate burden on the authorities. As for the structural dimension
of the right to life, the Court has established that the State has a primary
duty to secure the right to life by putting in place effective criminal-law
provisions to deter the commission of offences and that legislation has to be
backed up by a law-enforcement machinery for the prevention, suppression
and punishment of breaches of such provisions.857
The judgments above have focused on intentional acts but the Court has also
been compelled to assess violations of the right to life caused by negligence.
In these situations however, no requirements have been placed on states to
set in place criminal remedies.858
5.5.1.2 The procedural aspect of the right to life
Already in the landmark case of McCann v the United Kingdom, the Court
established that the state is under a positive obligation to investigate killings
and this obligation was held to apply, inter alios, to agents of the state.859
In Menson v. the United Kingdom, some years later, the applicant was
attacked by a group of non-state actors and subsequently died of his injuries.
The Court confirmed that although there was no state involvement in the
alleged violation of article 2, the basic procedural requirements apply with
equal force to the conduct of an investigation into a life-threatening attack
on an individual, regardless of whether or not it results in death.860 Together
with a number of judgments, these cases comprised the beginning towards
increased responsibility of the state in the context of non-state crime.861
The judgment Edwards v. United Kingdom, cited above, illustrates the
requirement of effectiveness of remedies provided in the context of a violation
of the right to life.862 With respect to the inquiry into the circumstances in
which Mr Edwards had been killed, the Court found that there was a lack of
857
858

859

860
861

862

Para 49, ibid.
Calvelli and Ciglo v. Italy, appl. 32967/96, judgment 17 January 2002, Vo v. France,
appl. 53924/00, judgment 8 July 2004.
Para 161, McCann v the United Kingdom, appl. 18984/91 judgment 27 September
1995, italics by the author.
Menson v. the United Kingdom, 47916/99, decision 6 May 2003.
Para 43, Öneryildiz v. Turkey appl. 48939/99 30, judgment 30 November 2004,
Greer (2006) op.cit p. 255, White, Ovey, & Jacobs (2010). op.cit. p 157.
Edwards (Paul and Audrey) v. the United Kingdom, appl. 46477/99, judgment 14
March 2002.

221

CHAPTER 5 THE COMMON DENOMINATORS

power to compel witnesses and that the private character of the proceedings
failed to comply with the requirements of an effective investigation. The
establishment of the Court that there should be available to the victim or the
victim’s family, a mechanism for establishing any liability of State officials
or bodies for acts or omissions involving the breach of their rights under the
Convention has been prejudicial.863
In Kontrova v. Slovakia cited above, in which the applicant’s children were
killed by her husband, the lack of possibilities to obtain compensation in
the Slovakian legal system for the loss of relatives killed by a non-state actor
was found to constitute a violation of article 13 on the right to an effective
remedy.864
5.5.2 The right not to be subjected to torture and ill-treatment
The right to protection of physical integrity in article 3 is another right that
is considered as absolute. The main part of the Court’s judgments on this
article involve state-sponsored violations in prisons and police stations but
the positive obligations emanating from this prohibition is not confined to
acts committed by state agents.
5.5.2.1 The substantive aspect of the right not to be subjected to torture and ill
treatment
The establishment of a violation of the substantive aspect of article 3 requires
that a violation must reach a minimum level of severity. It is therefore
critical how the notions torture, ill-treatment and degrading treatment have
been defined.865 The Court’s assessment of this matter depends on all the
circumstances of the case, such as the nature and context of the treatment or
punishment, the manner and method of its execution, its duration, physical
or mental effects and in some instances, the sex, age and state of health of
the victim.866 Treatment has been considered as “inhuman” either because it
has caused actual bodily injury or intense physical or mental suffering. The
Court has also deemed treatment to be “degrading” when it has aroused
feelings of fear, anguish and inferiority capable of humiliating and debasing
the victim and possibly breaking his or her physical or moral resistance.867
The principal declaration of the Court that “any recourse to physical force
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which has not been made strictly necessary by (the victim’s) own conduct
diminishes human dignity and is in principle an infringement of the right
set forth in article 3 of the Convention” proved important to the overall
assessment.868
The assessment of whether the minimum level of severity has been reached
is related to the crime at stake. As stated previously, the Court has found
that individuals in custody and prisons are specifically vulnerable to illtreatment.869 With respect to victims of non-state crime, the Court has
established that children and other vulnerable individuals in particular are
entitled to state protection in the form of effective deterrence against serious
breaches of personal integrity.870 There are, all in all, several factors which
have contributed to lower the threshold of what constitutes torture, inhuman
and degrading treatment over the years. The Court’s view of the Convention
as a living instrument and the examinations which it has made of the general
standard in the member states has impacted on its assessment of alleged
violations of severity, for example with respect to punishment of children,
domestic violence and rape. Alongside the changed view of human rights
protection, the Court has wielded greater firmness in assessing breaches of
the fundamental values of democratic society.871
Children
A specific setting in which article 3 issues arise is in schools and private
settings where corporal punishment is practiced on children. Abuse against
children was assessed at an early point of time in the Tyrer v. the United
Kingdom judgment.872 The applicant was a young boy who was sentenced
to corporal punishment in his private school. Given the context and that
the punishment was carried out in the form of birching, it was found to
be degrading and in violation of article 3. The Court emphasized that ‘it is
never permissible to have recourse to punishments which are contrary to
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Article 3 (torture, cruel, inhuman and degrading treatment) whatever their
deterrent effect may be. Some years later, in the case of Costello-Roberts v.
the United Kingdom, the circumstances were different. Although also in this
case, the punishment was carried out in the school, it took the form of three
blows dispensed by means of a shoe. This form of violence was considered
automatic by nature as opposed to the birching carried out in Tyrer and on
this ground it was not considered as a violation of article 3.873
In A v. the United Kingdom, the Court had to consider corporal punishment
committed in the home. The applicant was a boy at the age of nine who was
beaten by his stepfather and evidence suggested that this had happened
regularly.874The burden of proof was on the prosecution to establish
beyond reasonable doubt that the assault went beyond the limits of lawful
punishment. Based on the acquittal of the stepfather by the English court,
the Court had to consider the fact that under domestic law, it was considered
a defense to a charge of assault on a child that the treatment amounted to
“reasonable chastisement”. The Court found that in the circumstances of
the present case, the failure to provide adequate protection constituted a
violation of article 3 of the Convention.875
The considerations made by the Court in the cases above and its references
to circumstances of the case witness of the balance which was made at that
time between moderate and proportionate and more serious violations.876
The Court has applied the Osman test also with respect to violations of article
3 when the applicant/victim has made a credible assertion that a violation
has taken place.877 The preventive aspect of article 3 has become topical in a
number of judgments involving children living under unfavorable conditions
that have involved sexual abuse and neglect.878In these cases, the Court has
referred to the knowledge of the authorities about the circumstances in
which have lived.
In Z v. the United Kingdom, the applicants were four siblings who lived
under horrific circumstances.879 Despite an abundance of evidence that the

873

874
875

876
877
878

879

Para 36, Costello Roberts v. the United Kingdom, appl. 13134/87, judgment 25
March 1993, Jacobs, White, Ovey (2010) op.cit. pp. 184-185.
A v. the UK, appl. 25599/94, judgment 23 September 1998.
The Government accepted that the relevant law failed to provide adequate protection
to children, para 22-24, ibid.
Para 21, ibid. Opromolla (2001) op.cit. pp. 42-57.
Wildhaber (2006) op.cit, p. 97.
Z and others v. the United Kingdom, appl. 29392/95, judgment 10 May 2001, E and
others v. the United Kingdom, appl. 33218/96, judgement 26 November 2002, E.S.
v. Slovakia, appl. 8227/04, judgment 15 December 2009, DP and J.C.v. the United
Kingdom, appl. 38719/97, judgment 10 October 2002.
Z and others v. the United Kingdom, appl. 29392/95, judgment 19 May 2001. The
case is reported as X and others v. Bedfordshire County Council [1995] 3 All England

224

Human rights for victims of non-state crime: Taking victims seriously?

children had been subjected to physical and mental ill-treatment and despite
recommendations from the social authorities that the children must be
protected from further harm, the situation went on for a number of years.
The applicants alleged that the local authority had failed to protect them
from inhuman and degrading treatment contrary to the Convention. With
respect to the substantive protection of the right set out in article 3, the
Court declared that there was no dispute in the present case that the neglect
and abuse suffered by the four applicants reached the threshold of inhuman
and degrading treatment.880
With regard to the alleged violation, the Court established one of its most
cited maxims:“ the obligation on High Contracting Parties under Article 1
of the Convention to secure to everyone within their jurisdiction the rights
and freedoms defined in the Convention, taken in conjunction with Article
3, requires States to take measures designed to ensure that individuals
within their jurisdiction are not subjected to torture or inhuman or
degrading treatment, including such ill-treatment administered by private
individuals.881
Also in E v. the United Kingdom, the applicants were children who alleged
that they suffered sexual and physical abuse for a long period of time.882
The authorities which were aware that the family had a history of social
problems, had for a number of years had regular contacts with the children
and the mother. After some years, these contacts led to the discovery that the
man with whom the mother had cohabited had committed sexual offences
against three of the children. The Government made the argument that it
had not been shown that matters would have turned out any differently or
that fuller co-operation and communication between the authorities would
have either uncovered the abuse, or prevented it. As a response, the Court
declared that the test under article 3 does not require it to be shown that “but
for” the failing or omission of the public authority ill-treatment would not
have happened but that a failure to take reasonably available measures which
could have had a real prospect of altering the outcome or mitigating the
harm is sufficient to engage the responsibility of the State. It was concluded
that there was a pattern of lack of investigation, communication and cooperation by the relevant authorities which must be regarded as having had a
significant influence on the course of events.883
Uncertainty prevailed for a long time about whether rape would constitute
a violation of article 3. In the case of Aydin v. Turkey, a young girl, aged 17
was detained and raped by members of security forces. It was made clear
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that the applicant had been placed in a car tyre which was spun around and
that she was sprayed with pressurized water and later stripped naked. The
Commission first concluded that the deliberate ill-treatment inflicted on the
victim clearly fell within the scope of the prohibition of article 3 and that rape
committed by an official or person in authority on a detainee struck at the
heart of the victim’s physical and moral integrity and had to be characterized
as a particularly cruel form of ill-treatment involving acute physical and
psychological suffering. In view of the accumulation of acts of physical and
mental violence inflicted on the applicant, the Court reached the decision
that the act to which Aydin had been subjected to amounted to torture in
breach of article 3 of the Convention.884
A judgment which has been decisive to the current view on rape committed
by non-state actors was M.C. v. Bulgaria. The application had its origin in
a dating rape situation which the involved the applicant, a girl which was
17 when the alleged rape took place. The alleged perpetrators claimed that
sexual intercourse was carried out with consent and that the girl had not
resisted. The prosecutor closed the investigation on the basis that no violence
had been used and that the victim did not resist when she was raped.
Because the definition of rape was critical with regard to the alleged
violation, the Court made a comparative overview of relevant national and
international law. This examination led to the conclusion that lack of consent
was the constituent element of the offence of rape and on this basis, the
Bulgarian government was held to have violated article 3 as well as article
8.885
The O’Keefe v. Ireland judgment concerned with abuse of children in catholic
institutions is interesting with regard to the pattern of abuse it revealed. The
applicant, Mrs. O’ Keefe claimed that the Irish state was responsible for
ill treatment which she suffered as a primary school pupil in 1973, at the
age of nine when she was sexually abused on numerous occasions by her
teacher and the school principal.886 Whereas the guilt of the perpetrator was
undisputed, as well as the fact that the abuse fell within the ambit of article
3, the issue at stake was whether, with respect to the Irish school system
in which national schools were managed by the Catholic church, the state
could be held responsible. A starting-point was that the state was aware of
the exceptionally high level of sexual crime against minors. Although over
400 incidents of abuse concerning the perpetrator had been made since
the mid-1960s in the particular school in which the alleged abuse of Mrs.
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O Keefe had been committed, the Manager did not bring the complaints to
the notice of any state authority.887 With regard to the inherent obligation of
the government to protect children from ill treatment in schools, the Court
found that article 3 of the Convention had been violated.888
Indirect victims
Also relatives of victims of ill-treatment may be considered as subjected
to violations of Convention rights as an effect of the suffering endured by
their relatives. In the case of Salakhov and Islyamova v. Ukraine, one of the
applicants was the mother of a man who died in detention as a result of
insufficient medical care.889She complained that she had been subjected to
a breach of article 3 of the Convention as a result of the denial of prompt
and adequate medical care to her son, his subsequent death and the flawed
domestic investigation which made her endure mental suffering. The Court
took into consideration that the applicant could only passively witness her
son’s the suffering in a state of complete helplessness and the unacceptable
attitude of the authorities towards the mother which ignoring her requests
for care. In view of these circumstances, the Court found a violation of article
3 of the Convention in respect of the mother.890
Speculative ill-treatment
Article 3 may also be invoked in situations in which the applicants are
asylum-seekers or applicants at risk of deportation. Although the main part
of these judgments are concerned with possible ill-treatment carried out by
state agents, some of them are of interest from the perspective of this study.
The Soering v. the United Kingdom judgment, notwithstanding that it
was concerned with state-sponsored violation, assumes a special status in
this category because of the principles set out by the Court which have had
implications with respect to other similar cases.
The applicant who was charged with murder faced death-row in the state of
Virginia in case of his deportation to the United States. The Court, which
declared the deportation to be in violation of article 3, placed special weight
on the manner in which the death penalty was to be imposed or executed, the
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personal circumstances of the condemned person and a disproportionality
to the gravity of the crime committed, as well as the conditions of detention
awaiting execution. The attitudes at that time in the contracting states to
capital punishment were, according to the Court, relevant for the assessment
whether the acceptable threshold of suffering or degradation has been
exceeded.891
The case of HLR v. France exemplifies a situation in which deported
individuals suffer risk of ill-treatment committed by non-state actors.892 The
applicant was arrested for having trafficked heroin from Colombia to Italy
and he was also convicted in France for an offence under drugs legislation and
sentenced to five years’ imprisonment. His presence on the French territory
was according to the Ministry of Interior claimed to represent a serious
threat to public order. Due to these circumstances, an order was issued
which permanently excluded him from French territory. The applicant’s
position as an informer who had broken the code of silence made him fear
treatment in breach of article 3 if he should be sent back to Colombia. The
Court initially declared that the probability of H.L.R. being subjected to
treatment must be assessed against the background of the general situation
regarding the protection of human rights in Colombia. It was also observed
that this country had one of the world’s highest records of homicide. This
notwithstanding, the applicant could not provide prima facie evidence of
the risk for ill-treatment and on these grounds, the Court did not find that
France had violated the Convention by deporting the applicant to Colombia.
A different type of cases involving speculative ill-treatment concerned a
pending deportation was N v. Sweden, where the applicant was an Afghani
woman who had come to live in Sweden with her husband.893 Her application
for asylum and residence permits were rejected by the Swedish Migration
Board which argued that the information about the political activities of
the applicant’s husband were too vague to justify that the couple should
be granted asylum and residence permits. In a subsequent appeal to the
Migration Court, the applicant submitted new reasons related to her
situation and claimed that her previous work as a teacher and her divorce
from her husband could imply harassment in Afganistan. These claims were
rejected by the Swedish court on the ground that the previous Taliban ban
on education for women had been relinquished and there were support for
women’s education in the Afghani Constitution. Therefore, it was found
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that the applicant had not demonstrated that she had a well-founded fear of
persecution because of her previous work as a women’s teacher.
With respect to the circumstances; that adultery was a crime under the
Afghan Penal Code and that honor crimes committed upon return were
often met with impunity, the European Court of Human Rights found that
the applicant’s deportation to Afghanistan would be in violation of Article 3
of the Convention.894
The applicants in Hirsi Jamaa and others v. Italy, a number of Somali and
Eritrean nationals were part of a group of about two hundred individuals
who left Libya aboard three vessels with the aim of reaching the Italian
coast.895 They were intercepted by ships from the Italian Police and returned
to Tripoli where they were handed over to the Libyan authorities.
The Court, which stressed the pressure placed on States by the increasing
influx of migrants declared that this situation did not absolve states from
their obligation not to remove an individual at risk of being subjected to
treatment in breach of article 3 in the receiving country. In response to
the Italian Government’s argument that Libya was a safe destination for
migrants and that that it would comply with its international commitments
regarding the protection of refugees, the Court observed that the existence
of domestic laws and the ratification of international treaties guaranteeing
respect for fundamental rights were not in themselves sufficient to ensure
adequate protection against the risk of ill-treatment where reliable sources
had reported practices which were contrary to the principles of the
Convention.896
Since the situation in Libya was well-known and easy to verify at the material
time, the Italian authorities had or should have known, when removing
the applicants, that they would be exposed to treatment in breach of the
Convention. The fact that the applicants had failed to expressly request
asylum did not exempt Italy from fulfilling its obligations. The Court
concluded that by transferring the applicants to Libya, the Italian authorities
had, in full knowledge of the facts, exposed them to treatment contrary to
the Convention.
5.5.2.2. The procedural aspect of the right not to be subjected to torture
When the issue of the level of minimum severity is settled, the Court has
to assess the scope of the State’s positive obligations in relation to article 3.
The procedural aspect of article 3 has generated a rich body of case law and
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a number of requirements related to effectiveness of prevention, suppression
and punishment of breaches of such provisions.
In the previously cited case, Z and others v. the United Kingdom, the
domestic solicitor claimed damages for negligence and/or breach of statutory
duty against the local authority arguing that it had failed to have regard to
the welfare of the children but a decision established that the local authority
owed no duty of care. This immunity from liability, prevented the children’s
claims from being decided and deprived them of access to a court.897
The Court’s discussion about an adequate remedy in this case was based
on the failure of the system to protect the children from serious, long-term
neglect and abuse violating article 3 of the Convention. It was first concluded
that the tort of negligence was the only remedy in national law capable of
determining the substance of the applicant’s complaint. With respect
to breaches of articles 2 and 3 of the Convention, which rank as the most
fundamental, compensation for the non-pecuniary damage flowing from the
breach should in principle be part of the range of available remedies. The
Court found that there should be available to the victim or the victim’s family,
a mechanism for establishing any liability of State officials or bodies for acts
or omissions involving the breach of their rights under the Convention.898
The case of C.A.S. and C.S. v Romania, concerned with a child subjected to
violent sexual abuse, embodies the requirements of effectiveness imposed
by the Court in connection to violations of article 3.899 In the authorities’
investigation of the abuse, no other measures were taken than interviewing
witnesses and the prosecutor had waited for three weeks before opening the
investigation and for two months to question the main suspect. On these
grounds, the Court pronounced that the failure to adequately respond to the
allegations of child abuse in this case raised doubts as to the effectiveness of the
system put in place by the State in accordance with its international obligations
and that in this way, the criminal proceedings were devoid of meaning.900
5.5.3 The right to private life
Introduction
Article 8 which protects the right to private and family life, home and
correspondence is the article in the Convention which is most commonly
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invoked with respect to victims of non-state crime. Although an exhaustive
definition has never been provided by the Court on the various elements of
this provision, the judgments show that it aims to protect a variety of personal
interests. Several dimensions of article 8 have implications for victims of
non-state crime, in particular those which are concerned with respect for the
home, the sexual life, family life and control over personal information. The
contention that effective “respect” for private life may involve the adoption
of measures in the sphere of the relations of individuals between themselves
provide many opportunities to apply this provision on crime victims.901
Given that article 8 is denoted as a qualified right, the Court is influenced
by other forms of considerations in its assessment of alleged violations than
with respect to the absolute rights to life and physical security. The conflict
between the right to liberty on the one hand and the right to protection of
privacy on the other hand provides states with a margin of appreciation in
respecting and protecting the right to private life.902 In this situation, the
Court has underlined the need of special protection of children and other
vulnerable individuals. Based on the qualified character of article 8, the Court
may allow states either a wider margin of appreciation in the application of.903
When applicants have been subjected to rape, the Court has underlined
that effective deterrence against serious acts in which fundamental values
and essential aspects of private life are at stake require efficient criminal-law
provisions.904
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5.5.3.1 The substantive aspect of the right to private life
A substantial part of the judgments on domestic violence have involved
violations of article 8, either alone or together with article 3 which prohibits
torture and ill-treatment. In Bevacqua and S. v. Bulgaria, the applicant was
subjected to violence by her husband and had to flee her home with her threeyear-old child to a shelter for abused women.905 Her calls for protection
met with resistance from the authorities in various ways. The applicant
was warned that she could face prosecution for abducting the boy and her
application for custody of the child was prolonged. The charges brought
against the husband provoked further violence but the applicant’s requests
for a criminal prosecution were rejected on the ground that the assaults were
considered a “private matter” requiring a private prosecution.
The Court stressed that it was incompatible with the’ obligation which the
authorities had to protect the applicants’ family life to refer to the relevant acts
as a private matter. With respect to the applicant’s personal circumstances,
the particular vulnerability of victims of domestic violence and the need for
active state involvement in their protection, the Court found that article 8
had been violated.906
The right to private life has also been invoked in situations where the
applicant has been subjected to harassment from persons in psychiatric care
and the responsible authorities have not been able to protect individuals. In
Hajdova v. Slovakia, the applicant’s former husband suffered from a serious
personality disorder. The District Court had failed to discharge its statutory
obligation to detain him in hospital and provide him with treatment. As a
result of his release and the court’s omission, the applicant and her lawyer
were subjected to threats. According to the applicant, the District Court
was clearly aware that her husband was a danger to society. Although the
threats had not actually materialized into concrete acts of physical violence,
the Court found the behavior in breach of the positive obligations stemming
from to article 8.907
In the case of Kalucza v. Hungaria, the applicant had a relationship with a
man who subsequently moved into her apartment and acquired ownership
of it.908 The relationship deteriorated, resulting in regular disputes involving
mutual verbal and physical assaults. During the time that followed, the parties
lodged several criminal complaints against each other and both were found
guilty of criminal acts. The applicant requested help from the authorities on
many occasions, lodging police reports for assault and harassment as well as
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for rape. In the end, she initiated civil proceedings regarding the ownership
of the apartment. The situation was aggravated by the fact that the applicant
fell outside the personal scope of the legislation on restraining orders.
The Court noted that the State authorities had a positive obligation to
protect the applicant from the violent behavior exerted in her home,
notwithstanding the fact that she had also been violent towards him. In view
of the fact that the applicant’s was excluded from protection by means of
restraining orders and the failure of the domestic courts to decide the cases
in reasonable time, the Court concluded that there had been a violation of
Article 8 of the Convention.909
Allegation of article 8 violations may involve an assessment of whether
the authorities knew or could have known the circumstances which have
generated a violation of the Convention. The K.U. v. Finland judgment
elucidates the duty to set in place legislation for preventive purposes.910The
applicant was a child whose father found out that someone had posted an ad
on an Internet dating site in his son’s name which announced that the son,
who was 12 years old at the time, was looking for an intimate relationship
with a boy of his age or older “to show him the way” and provided a detailed
description of the boy’s physical characteristics.
The ad was claimed to constitute an invasion of the boy’s private life and
contrary to article 13 of the Convention, no effective remedy existed to
reveal the identity of the person who had the advertisement on the Internet
in his name.911
The Court, arguing that when this incident had taken place, it had been
well-known that the Internet because of its anonymous character could be
used for criminal purposes. It could not therefore be argued that the Finnish
Government had not had the opportunity to put in place a system to protect
children from being targeted by pedophiles via the Internet. As a result
of the failure of the legislature to provide a framework for reconciling the
confidentiality of Internet services with the prevention of crime, Finland had
violated the right to respect for the applicant’s private life.912
In K.A. and A.D. v. Belgium, the applicants had been convicted for bodily
harm inflicted in the context of sadomasochistic practices which they
claimed represented interference in their right to respect for “private life”.913
The Court took note of the right to engage in sexual practices as freely as
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possible but also noted that the need to respect the wishes of the “victims”
of such practices placed a limit on that freedom. In assessing the necessity
of the interference in a democratic society, the Court concluded that the
practices which were under review were extremely cruel and it appeared that
the defendants had ignored several pleas by their victim for their activities
to stop.
The issue which the Court had to determine was whether the interference
with the applicants’ right to respect for their private life had been “necessary
in a democratic society”. It first concluded that the applicants’ undertaking
to intervene and put an immediate stop to the practices in question when the
“victim” no longer consented did not appear to have been honored and that all
sense of organization or control of the situation had been lost. With regard to
these circumstances, the Belgian authorities had sought to protect health and
to prevent disorder and crime and the Court found no violation of article 8.914
5.5.3.2 The procedural aspect of the right to private life
Violations of article 8 require that remedies are made available which can
be effectively enforced. The A v. Croatia judgment illustrates the lack of
effectiveness in the enforcement of remedies that should follow a violation
of article 8.915 The applicant had been subjected to physical abuse by her
former husband. Several sets of criminal proceedings for minor offences
had been instituted by the national courts, which ordered periods of pretrial detention and specific measures such as psychiatric or psycho-social
treatment, restraining and similar orders and even a prison term. Many of
these measures were not enforced and the recommendations for continuing
psychiatric treatment were complied with too late.
The Court, which established that the applicant’s right to private life had been
violated, stressed that the main purpose of imposing criminal sanctions is to
restrain and deter the offender from causing further harm and that these aims
hardly can be achieved without the sanctions imposed being enforced.916
5.5.4 The prohibition of slavery
5.5.4.1. The substantive aspect of the prohibition of slavery
The absolute prohibition of slavery and servitude in article 4 enshrines one
of the basic values of a democratic society.917
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The first case in which the Court acknowledged that positive obligations
can arise from article 4 was in Siliadin v. France, concerned with a young
Togolese woman who was sent to France at the age 15 to work as a domestic
servant.918 Although an agreement existed about the girl’s immigration
status, her passport was confiscated by a French national of Togolese origin.
After some months she was handed over to a couple to work as a housemaid
and to look after children. During her stay in that family, she was forced to
work long hours, she slept on a mattress on the floor and she was not paid
for over 3 years.
The Court first assessed the applicant’s situation in view of the distinctions
between slavery and servitude in article 4. While concluding that the couple
who were in charge of the applicant did not exercise ownership of the girl,
it found that the situation did not amount to slavery. It did found however
that the employers had taken advantage of her vulnerability and dependent
situation and that she had been subjected to forced labor within the meaning
of Article 4 of the Convention The applicant was forced to work without
rest and payment and her fear for being arrested was maintained by her
employers, who led her to believe that her status would be regularized. The
dependency of the applicant on her employers and the fact that she was a
minor at the relevant time implied according to the Court.919
In the more recent judgment C.N. v. United Kingdom, the circumstances
were similar to those in the Siliadin judgment.920 The young applicant in
this case was from Nigeria and held in domestic servitude. According to the
national authorities, the case did not constitute an offence of trafficking for the
purposes of exploitation contrary to the domestic Asylum and Immigration
Act 2004 and on this ground, the case was closed. The European Court
considered that an excessively heavy focus had been placed on the offence of
trafficking in the domestic legislation. With regard to the absence of a special
offence criminalizing domestic servitude, it found that the United Kingdom
had violated article 4.
Also in the context of alleged violations of the prohibition of slavery, the
Osman test has been used.921 In 2011, the death of a young girl of Russian
origin, Ms Rantseva, in Cyprus was subject to review by the Court.922
Following an incident that centered on the legality of the applicant’s
residence in Cyprus, the girl who worked as a cabaret artiste was found dead
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on the street below the apartment where she was staying. The applicants’s
father argued that the Cypriot and the Russian police had not provided the
girl with adequate protection and that the Cypriot authorities, which were
under an obligation to adopt laws to combat trafficking and to establish and
strengthen policies and programmes for the same purpose, had failed to take
steps to punish those responsible for his daughter’s death and ill-treatment.
The Court, which first had to assess whether the case fell within the ambit of
article 4, concluded that trafficking in human beings, by its very nature and
aim, is based on the exercise of powers attached to the right of ownership.
It then established that trafficking threatens the human dignity and
fundamental freedoms of its victims and cannot be considered compatible
with a democratic society and the values of the Convention. In view of its
obligation to interpret the Convention in light of present-day conditions, the
Court considered it unnecessary to identify whether the treatment about
which the applicant had complained constituted “slavery”, “servitude” or
“forced and compulsory labor.”923 Acknowledging that the Convention is
not the sole framework of reference for the interpretations of the rights the
Court, it was concluded that trafficking within the meaning of the Palermo
Protocol and the Anti-Trafficking Convention, fell within the scope of Article
4 of the Convention.924
5.5.4.2 The procedural aspect of the prohibition of slavery
In the Siliadin judgment, the couple who were in charge of the applicant
were prosecuted and sentenced under the French Criminal Code but later
acquitted in the appeal court because it had not been established that the
applicant was in a state of vulnerability or dependence. It was argued by
the domestic court that the applicant had not shown an undeniable form of
independence since she had the advantage to come and go at will, to contact
her family at any time and to leave and return without coercion.
The European Court of Human Rights on the other hand, concluded that
because the perpetrators of the acts had not been convicted under criminal
law, the legislation in force at the material time did not afford the applicant
specific and effective protection against the actions of which she had been a
victim. Consequently, France had not fulfilled its positive obligations under
article 4 of the Convention.925
In the Rantsev judgment, it was claimed that the investigation into the
applicant’s death had been unsatisfactory. With respect to the obligation
to take necessary and available steps to secure relevant evidence, whether
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or not it was located on the states territory, particularly in this kind of case
in which the respondent States were parties to an international convention
providing for mutual assistance in criminal matters, the Court held that the
Cypriot authorities had violated the procedural aspect of article 2.
5.5.5 Violation of the prohibition of discrimination
It used to be a regular practice of the Court not to consider the prohibition
of discrimination which is enshrined in article 14 because it was absorbed by
another provision in the Convention but its inclination to deliberate on this
article has increased over the years.926 In the same vein, it has moved from a
narrow interpretation of the principle of equality and in this vein, it has been
able to declare that there are positive obligations flowing from articles 2 and
3 of the Convention read in conjunction with article 14.927
While certain forms of discrimination are considered as particularly serious
by the Court, the grounds set out in article 14 are not exhaustive and in the
course of time, new aspects for discrimination have been added.928 Given that
the major principle with respect to the article 14 is that there must be objective
grounds for difference in treatment of individuals in analogous positions, it
is essential for the complainant whether there is proportionality between the
legitimate aim to discriminate and the prohibition of discrimination in the
Convention.
In the context of article 14, the Court has had the possibility to consider the issue
of a uniform applicability of legislation within a particular member state. The
regional differences in the organisation of criminal justice were subject to review
in Magee v. United Kingdom.929 According to the Court, legislation which
makes it possible to take account of regional differences and characteristics of an
objective and reasonable nature does not amount to discrimination.
In August against the United Kingdom, the applicant, who as a young boy
had been sexually abused by a homosexual man, had been rejected criminal
injuries compensation in the United Kingdom on the ground that his own
conduct had contributed to the incident. This decision was according to the
Court not a proof of difference of treatment and the assessment was hold to
fall within the margin of appreciation exercised by the states.930
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5.5.5.1 Discrimination based on sex
With respect to discrimination between men and women, Opuz v. Turkey is
the leading case.931In this judgment, the Court for the first time addressed the
phenomenon of domestic violence from a general viewpoint and established
that positive obligations may arise from article 14. The Opuz case featured
a number of traits typical of domestic violence, such as harassment, ongoing
death-threats and withdrawal of complaints. The Court elaborated in a way
it had not previously done on the gender-based nature of violence which
was described as “a general problem which concerns all member States and
which does not always surface since it often takes place within personal
relationships or closed circuits and it is not only women who are affected”.
On these grounds, it found a violation of the prohibition of discrimination in
conjunction with violations of articles 2 and 3.932 With regard to the drawnout harassment which the applicant was subjected to and the general and
discriminatory judicial passivity of the Turkish authorities, the applicant was
deemed as subjected to gender-based violence in violation of article 14 in
conjunction with articles 2 and 3 of the Convention.933
Also in Eremia and others v. the Republic of Moldova, the applicant was
regularly subjected to domestic abuse in front of her daughters. The abuse
forced her to apply for protective measures with the purpose of removing
the husband from the house and to seek a divorce. A number of elements
indicated that the investigation was insufficiently performed and that the
attitude of the authorities towards the applicant was negligent.934Despite the
fact that the authorities were well aware of the abuse, the request for divorce
was delayed and the protection order not enforced. When seeking help,
Mrs. Eremia was insulted and met with proposals that she and her husband
should reconcile. In this case, the Court took note of a report of the Special
Rapporteur on Violence against Women which highlighted the prevailing
patriarchal and discriminatory attitudes that increased women’s vulnerability
to violence and abuse in Moldavia. The Court ruled that the government had
violated articles 3, 8 and 14 with a reference to “the discriminatory attitude
of the authorities towards Mrs. Eremia as a woman.”935
In the same case, the applicant’s children complained of a violation of their
rights under article 3 of the Convention as a result of having witnessed
their mother being assaulted. In this regard, the Court concluded that the
931
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authorities were fully aware of the threatening and insulting behavior, not
only towards the first applicant, but also of the effects of such behavior on
the second and third applicants and for this reason, it concluded that also
their rights under article 3 had been violated. 936
5.5.5.2 Ethnic discrimination
Racial discrimination has been less visible than gender violence in the
Court’s case law on non-state victimization. Most of the judgments on this
matter are concerned with violations conducted by the police in arrests and
police custody or with discrimination in the context of education. An often
cited judgment is Nachova v. Bulgaria in which the Court established the
structural dimension of discrimination against the Roma community.937
With respect to racial violence committed by non-state actors, Šečić v. Croatia
is the landmark judgment.938 The application originated in the assault of the
applicant, who was of Roma origin by a group of unidentified individuals,
when he was collecting scrap iron in a neighborhood of Zagreb. It made him
hospitalized and subjected to long-term psychological treatment. An official
investigation into the incidents was formally opened by the police but eight
years later it was still pending. The perpetrators were known to belong to
a skinhead group, governed by extremist and racist ideology and the attack
was only one among one several similar incidents.
The procedural obligations set out in Nachova were for the first time made
applicable to perpetrators who did not represent the state in the Šečić
judgment. The Court, which found a violation of article 14 in conjunction
with article 3 criticized the Croatian authorities on the grounds that; “being
aware that the event at issue was most probably induced by ethnic hatred,
the police allowed the investigation to last for more than seven years without
taking any serious steps with a view to identifying or prosecuting the
perpetrators”.939
In Cobzaru v. Romania, the applicant was subjected both to state-sponsored
and interpersonal violence.940 The alleged violation arouse from an incident
in the apartment in which the applicant had been living with his girlfriend.
Fearing that his girl-friend was inside the apartment and might have attempted
to take her life, the applicant was attacked by a number of individuals when he
forced the door open. As he went to the police department and complained
to the duty police officer that some individuals had attempted to beat him, he
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was punched, kicked and hit with a wooden stick. The assault was observed
by four plainclothes officers without any intervention.
In analyzing the claim for a violation of article 3 of the Convention, the Court
noted a number of substantial shortcomings of the official investigation
carried out by the Croatian authorities; its excessive length, the failure to
question key suspects and to follow significant leads. The Court concluded
that the investigation failed to meet the requirements of article 3 and with
a reference to the principle set out in the Nachova v. Bulgaria judgment, it
declared that states “have the additional duty to take all reasonable steps
to unmask any racial motive and to establish whether or not ethnic hatred
and prejudice may have played a role in the events” was equally applicable to
attacks perpetrated by private individuals.941
In Šečić as well as in Cobzaru, the seminal statement from the Nachova
judgment about the positive obligations stemming from article 14 was
repeated; ”Treating racially induced violence and brutality on an equal
footing with cases that have no racist overtones would be turning a blind eye
to the specific nature of acts that are particularly destructive of fundamental
rights. A failure to make a distinction in the way in which situations that
are essentially different are handled may constitute unjustified treatment
irreconcilable with Article 14 of the Convention.942
5.5.6 The right to a fair trial
The principle of fair trial in article 6 of the European Convention is divided
in two sections. The first part applies “in the determination of civil rights and
obligations” whereas the second part is confined to the rights of individuals
charged with a criminal offence.
Although the wordings of article 6 appear to exclude protection of victims
from its scope of application, the Court has inferred a number of positive
obligations from article 6 with consequences for victims of non-state crime.943
5.5.6.1 The general aspect of fair trial
The requirements inherent in the concept of a “fair trial” are not necessarily the
same in disputes about civil rights and obligations as they are in cases involving
criminal trials. There are no detailed provisions applying for civil disputes which
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resemble those that apply to criminal proceedings in article 6 §§ 2 and 3.944
Similar to other vulnerable groups, it is pivotal to victims whether the
expression “civil rights and obligations” can be made applicable on situations
in which they are involved. Like other concepts in the Convention, this
expression has been given an autonomous meaning in the framework of the
Court’s case law and its scope has expanded from purely private matters to a
wide range of issues which regulate relationships between the individual and
the state. The broadening of article 6 which, among other things has come to
include non-contributory social benefits witness of its judicial creativity.945
The way in which the notion civil rights and obligations has been delineated
is relevant to victims involved in divorce and custody proceedings which
may follow violent relationships, to victims who seek damages connected to
crime and in disputes over the right to receive damages from the state for
unlawful conduct.946
The applicability of article 6 on victims is decisive of whether civil claims
pursued by victims in criminal proceedings can be regarded as a dispute
over a civil right. The early case law on this matter established that only
if the outcome of the criminal proceedings was decisive to the civil claim,
article 6 could be applicable.947 This was the Court’s point of departure in
the Perez judgment but its new approach was based on the principle that
derogations from the safeguards embodied in article 6 should be given a
restrictive interpretation. After examining the relevant French legislation,
the Court held that a criminal complaint accompanied by an application
to join the proceedings as a civil party came within the scope of Article 6
§ 1 of the Convention, except in certain specific cases. The Perez judgment
has been considered as a proof of the Court’s willingness to safeguard
victims’ interests and is also a recognition of the importance of financial
compensation to crime victims.948
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Also relevant to crime victims is the applicability of article 6 in the
administration of state compensation. In the case of Gustafsson v Sweden,
the applicant maintained that a right to compensation under the Swedish
legislation on state compensation should be construed as a civil right
within the meaning of Article 6.949 The Court recalled the requirements for
applicability of this article which meant that there must be a dispute over
a “right” recognised under domestic law and that it must be genuine and
serious and should relate not only to the existence of a right but also to its
scope and to the manner of its exercise. It went on to conclude that in the
specific situation, the outcome of the proceedings was directly decisive for
the right in question and the relevant legislation as well as the conditions and
procedures which the claimant had to comply with were defined in clear,
regulatory terms, and that the right was intended to confer on the applicant a
pecuniary benefit in the form of compensation. With respect to these criteria
it was contended that article 6 was applicable in the instant case.950
In Sürmeli v. Germany the applicant had sought damages on account of a
bicycle accident. The proceedings had continued for sixteen years when the
applicant made a constitutional complaint.951 The Court argued that none of
the optional remedies put forward by the government could have expedited
the process and although the issue at stake did not belong to a category
that by its nature calls for special expedition, the German government was
deemed to have infringed both article 6 and article 13.952
5.5.6.2 The right to have access to a court
With respect to the fundamental right to institute proceedings before a court
which applies in criminal proceedings as well as in the determination of civil
rights, the Golder v. the United Kingdom judgment has had a major impact on
subsequent case law. The applicant, who was a prisoner aspired to bring a civil
action against a prison officer for libel but was denied to contact his solicitor,
and therefore complained that the possibility set out in law was denied him.953
The principal matter at stake was whether article 6, which does not include an
explicit reference about the right of individuals to get access to court actually
comprised such a right. In the Court’s opinion, the actual provision should be
read in light of the context of the object and purpose of the Convention and in
this light, article 6 was interpreted as providing access to court.954
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A specific obstacle to access courts and authorities may be the absence
of legal aid. This problem was assessed in the case of Airey v. Ireland.955
The applicant wanted to obtain a judicial separation from her violent and
alcoholic husband but was impeded from doing so by the harsh requirements
that applied for individuals to appear before the Irish High Court. Mrs
Airely claimed that she was deprived of an effective remedy before a national
authority. The Court which held that there had been breach of the Convention
because the applicant did not enjoy an effective right of access to the Irish
High Court for the purpose of petitioning for judicial separation, has not
however established a general obligation to set in place a scheme of legal aid
in every situation but leaves this matter within the margin of appreciation of
the member states.956
In Dinchev v. Bulgaria, the applicant had been shot and subjected to bodily
harm. His complaint was based on the fact that the civil-party claim was
never examined owing to the expiration of the limitation period for criminal
prosecution which resulted in the discontinuation of the proceedings. As a
consequence, he was deprived of effective access to a court in accordance
the Convention. Under the particular circumstances of the case, the Court
found that the applicant’s preference for claiming damages in the context
of criminal proceedings was not unjustified and since he had opted for this
remedy, he was entitled to have his claim determined.957
Also the Osman case involved aspects related to access to justice.958 The
relatives of Mr Osman, who was shot dead complained of their lack of
possibilities to challenge the basic question which underpinned their civil
action, namely why the police did not take action sooner to prevent the
stalker from killing the victim.959
The Court, which established that the applicants were entitled to hold the
police accountable for their actions and omissions, concluded that with
respect to the right to have access to a court and notwithstanding the margin
of appreciation, where an individual’s access is limited by operation of law
or in fact, it will examine whether the limitation impaired the essence of the
right and whether it pursued a legitimate aim and there was a reasonable
relationship of proportionality between the means employed and the aim
sought to be achieved. In light of these considerations, the application of the
exclusionary rule in this particular situation constituted a disproportionate
restriction on the applicants’ right of access to a court.960
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Airey v. Ireland, appl. 6289/73, judgment 9 October 1979.
Para 26, ibid, Mowbray (2004) op.cit. pp. 98-103.
Para 49-51, Dinchev v. Bulgaria, appl. 23057/03, judgment 22 April 2009.
Section 5.5.1.
Para 131, Osman v the United Kingdom, appl. 87/1997/871/1083, judgment 28
October 1998.
Para 136,154, ibid.
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Although the establishment that impediments of a practical or legal nature
must not hinder the right of access to court is significant, it must be viewed in
relation to how the Court in several judgments has declared that there exists
no right to prosecution.961
5.5.6.3 The right to proceedings in reasonable time
Article 6 pronounces that everyone is entitled to a fair and public hearing
within a reasonable time. Although a major justification for promptness is
the strain placed on the accused, there are also reasons which may make
protracted proceedings detrimental to the prosecution and to the victim.962
While article 6 is concerned with the duty to expedite proceedings, a duty
to act with promptness is also inherent in the procedural limb of a number
of other articles in the Convention. The Court has addressed this matter in
cases involving victims on several occasions in the context of article 6 as well
as in the framework of other articles.963
The reasonableness of the length of proceedings must according to the
Court be assessed in the light of the particular circumstances of the case and
with regard to criteria laid down in case-law, in particular with respect to the
complexity of the case and the conduct of the applicant and of the relevant
authorities.964
When the duty to ensure promptness has not been complied with, it raises
the issue about the availability of remedies. This matter was clarified in
the Kudla v. Poland judgment.965 In this judgment, the Court launched
a new approach towards the problems with prolonged proceedings that
had continuously plagued many member states and which had resulted in
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Dupowksa and Skup v. Poland, appl. 33490/95, joined, decision, 18 April 1997, as
for private prosecution, Rekasi v Hungary, appl. 31506/96, decision 25 November
1996, Athanassoglou v. Switzerland, appl. 27644/95, judgment 6 April 2000 Harris,
Harris, O’Boyle, & Warbrick (2009). Law of the European convention on human rights.
2.ed. Oxford: Oxford University Press, op.cit. pp. 235-236
Inactivity and unduly lengthiness may lead the prosecution to be time-barred and
discontinued. Trechsel, Stefan. & Summers, Sarah. (2005). Human rights in criminal
proceedings. Oxford: Oxford University Press, p. 136.
Para 84, Bevacqua v. Bulgaria, appl. 71127/01, judgment 12 June 2008, para 43, E.S.
and others v. Slovakia, 8227/04, judgment 15 December 2009, para 124, Dinchev v.
Bulgaria 23057/03, judgment 22 April 2009, Vasilyev v Russia 32704/04, judgment
17 December 2009 Valieuliene v Lithuania, appl. 33234/07, judgment 26 March
2013. With respect to the Inter-Amercian court of Human Rights, Burgorgue-Larsen,
Laurence.& Úbeda de Torres, Amaya. (2011). op.cit.pp.686-688.
Harris, Harris, O’Boyle, & Warbrick, (2009). op.cit. pp. 278-284.
Cameron, Iain (2011) An introduction to the European Convention on Human Rights. 6.
ed. Uppsala: Iustus, p.102. Dijk van (red.) (2006). p. 1019.
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numerous applications to the Court. It had previously been the Court’s
practice to consider this matter only in relation to article 6 but in the Kudla
judgment, the Court applied art 13 to reinforce article 6. With respect to the
principle of subsidiarity, the Court established an obligation to guarantee
an effective remedy in national system by means of a mechanism to address
excessive delays.
5.5.6.4 The right to examine witnesses
According to article 6, everyone who is charged with a criminal offense
has the right to examine witnesses against him or her and to obtain the
attendance and examination of witnesses under the same conditions as
witnesses. This expression means that following the adversarial principle,
all evidence should normally be produced in the presence of the accused at
a public hearing. The Court’s declaration that article 6 does not grant the
accused an unlimited right to secure the appearance of witnesses and that
exceptions apply to this rule is decisive to victims.
Drawing on this principle, a number of cases have been concerned with the
balance between the right of the defence to have witnesses examined and the
protection of witnesses. The exceptions to the right to examine witnesses are
concerned with victims of sexual offences who cannot attend trial and with
situations where the identification of the witness must be kept secret because
the victims have been subjected to threats or intimidation.966 When the
Court examines the reasons to restrict the rights of the defense, it evaluates
the threat posed to the witnesses and to which degree the statement made by
the witness is decisive to the judgment.
This dimension of the fair trial also involves the issue of anonymity.
Although the Court has declared that anonymity of victims is not, as a
principle unreasonable, there must be strong reasons to allow anonymous
witnesses.967 Also with respect to this part of article 6, the Court has in its
deliberations sought to strike a balance between the rights of the defence and
the right to respect for the private life of the alleged victim. The Court has
considered the protection of vulnerable witnesses such as minors,968 victims
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A.M. v. Italy, appl. 37019/97, judgment 14 December 1999, Luca v. Italy, appl
33354/96, judgment 27 February 2001, P. S. v. Germany, appl.33900/96, judgment
4 September 2002, S.N. v. Sweden, appl 34209/62, judgment 2 July 2002, , B. v
Finland, appl. 17122/02, judgment 24 April 2007, Trechsel, Stefan. & Summers,
Sarah. (2005). op.cit. pp. 312-322.
Para 41, Kostovski v. the Netherlands, appl. 114 54/85, judgment 29 March 1990.
Para 47-51, SN v Sweden, appl. 34209/62, judgment 2 July 2002.
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of organized crime, drug offences969 and Mafia crime.970
With respect to the balance between the rights of the suspect and the
protection of witnesses, the Doorson v the Netherlands judgment was
ground-breaking.971The applicant in this case complained that he had
been convicted on the evidence of witnesses who had not been heard in his
presence and whom he had not had the opportunity to question. The Court,
which examined the alleged shortcomings of the proceedings together
did not found that article 6 had been violated. In reaching this decision,
it declared: “while it is true that Article 6 does not explicitly require the
interests of witnesses in general, and those of victims called upon to testify
in particular, to be taken into consideration. However, their life, liberty or
security of person may be at stake, as may interests coming generally within
the ambit of Article 8 (art. 8) of the Convention. Such interests of witnesses
and victims are in principle protected by other, substantive provisions of
the Convention, which imply that Contracting States should organize their
criminal proceedings in such a way that those interests are not unjustifiably
imperiled. Against this background, principles of fair trial also require that
in appropriate cases the interests of the defense are balanced against those of
witnesses or victims called upon to testify.”972
In the S.N. v. Sweden, the videotaped police interview with the victim was
shown during the hearing and the record of the second interview was read
out at trial. With respect to the fact that evidence also was given by other
witnesses, notably the victim’s mother and a schoolteacher and that no
request to hear the victim in person had been made by the defence, the Court
found that article 6 had not been violated.973
In a number of cases against Finland, the Court has elaborated on the right to
put questions to witnesses in proceedings involving sexual abuse of minors.974
In the case of A.S. v Finland, the Court found that the defendant’s consent to
the viewing of the video-recording of the interview could not be understood
as a waiver, either expressly or tacitly, to his right to put questions to the
victim.975 Also in the case of Al-Khawaja and Tahery v. the United Kingdom,
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the Court ruled that a warning about the nature of untested evidence could
not be regarded as sufficient counter-balancing measure.976
The deposition which was made during the investigation by a co-accused in
Luca v Italy did according to the Court, comprise evidence for the prosecution
to which the guarantees provided by article 6 were applicable. Since neither
the applicant, nor his lawyer was given an opportunity at any stage of the
proceedings to question the co-accused, article 6 had been violated and it
was of no relevance that the deposition was made by a co-accused rather
than by a witness in the relevant situation in which the domestic courts
had convicted the applicant solely on the basis of statements made the codefendant.977
Two principles have emerged from the Court’s case law on the defendants’
rights to contest the authenticity of evidence. One is that the conviction
should not be based solely or to a decisive extent on statements which the
defense has not been able to challenge.978 The other is that there must be
sufficient counterbalancing factors including strong procedural safeguards
to ensure that each trial, judged as a whole, is fair within the meaning of
article 6 §§ 1 and 3(d). With a view to these principles, the dominant part of
the case law on this part of article 6 deals the existence of counterbalancing
factors.979
Notwithstanding its victim-friendly stance, the Court has on a number of
occasions reiterated that evidence obtained from a witness under conditions
in which the rights of the defense cannot be secured to the extent normally
required by the Convention should be treated with extreme care.980
5.5.6.5 Public trials
Although in other regimes, a public trial is considered as a principle of law,
in the framework of the European Convention, the right to a public hearing
is described as an individual right of the accused and the discussions on
publicity in trials are marked by this focus on the interests of the accused.
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This notwithstanding, by means of the explicit exceptions to the main rule
about the right to a public hearing which pertain to the interest of morals,
public order, the interests of juveniles or the protection of the private life,
the Court has acknowledged the hearing of criminal cases in camera and
its judgments have on this basis concurred with the right of victims to
protection of privacy.981
The victim’s interest in publicity varies depending on the circumstances.
One purpose with private hearings is to encourage parties and witnesses to
give full and frank evidence. In the case of B and P v. the United Kingdom, the
principle of publicity of the trial and the duty to provide public judgments was
weighed against the protection of juveniles and private life of the children.982
The Court considered that the proceedings at stake, which were concerned
with the residence of the applicant’s child, following the parents’ divorce or
separation constituted a prime example of a case in which the exclusion of
the press and public was justified in order to protect the privacy of the child
and parties and to avoid prejudicing the interests of justice.983
In Kurier Zeitungsverlag und Druckereigmbh v. Austria, the applicant was a
company publishing a daily newspaper which complained that the Austrian
state had violated the freedom of expression.984 Two articles had been
published by the company about the conviction of two persons for repeated
and serious ill-treatment and sexual abuse of 10-year-old girl. The offenders
were the girl’s father and stepmother. With regard to detailed way in which
the article referred to the specificities of the case, and because it provided
the full names of the offenders and it was illustrated with photographs, the
applicant had been forced to pay damages for breaching the Austrian Media
Act.
The assessment of the Court revolved around the notion “pressing social
need” and whether it under certain circumstances could justify interference
in derogable fundamental rights such as the right to freedom of expression.
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Guidelines F15, Council of Europe recommendation 1985 11 on the position of
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Although the issue at stake was considered to be of public concern, it was
held that knowledge about the victim’s name was not essential for the
understanding of the case. The Court took into account the vulnerable
position which motivated special protection of the victim’s identity and
referred to the Council of Europe’s Convention on the Protection of
Children against Sexual Exploitation and its recommendations to protect
the identity of victims of crime.985 The anonymity of the victim did according
to the Court outweigh the company’s interest in disclosing her identity and
on these grounds, the right to freedom had not been violated.986
5.5.7 The right to remedies
Although the Inter-American Court of Human Rights has developed the
remedy notion in the most elaborate way, the European Court of Human
Rights has in recent years increasingly stressed the importance of remedies
in its judgments.987
The essence of article 13 is articulated by the Court as “a means to enforce
the substance of Convention rights and freedoms in whatever form they
may happen to be secured in the domestic legal order.”988 If the applicant
does not by its own initiative invoke the right to a remedy, this is often made
by the Court. As it emerges from the travaux préparatoires, the objective of
article 13 is to guarantee that individuals can effectively enjoy the rights of
the Convention and to provide means whereby individuals can obtain relief
at national level for violations of their Convention rights before having to set
in motion the international machinery of complaint before the Court.989 The
Court has favoured a flexible view of remedies and established that a remedy
in the framework of the Convention need not to have a judicial character.990
Although the major provision on the right to a remedy in the Convention is
article 13, the right to remedy is regularly invoked in relation to a number
of other articles. This is an effect of the fact that procedural obligations are
affiliated to the substantive articles and that article 13 is subsidiary to the
principal complaint. This does not however exclude that a distinction is made
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also with respect to article 13 between the procedural and the substantive
aspects of this article.991
When trying to understand the nature of remedies in the framework of the
Court’s case law, it is important to remember that a guiding principle is that
the remedy is proportionate to the degree of seriousness of the violation and
that the form which the remedy takes is dependent on the right in question
and the nature of the complaint. In line with this principle, the Court has
made it clear that victims of violations of articles 2, 3 and 8 are entitled to
compensation.
Although member states are allowed a margin of appreciation with regard to
the types of remedies they grant victims as well as with respect to the means
to provide relief, some principles can be extracted from the case law on
article 13.992 The applicant must be able to reasonably justify his/her claim
with proof of a prima facie violation. Given that it is not necessary to prove a
violation has taken place, article 13 is considered as an autonomous right.993
Although a remedy can be provided by other bodies than courts as long as
they possess the necessary authority, such a body must be competent to deal
with the claim, be able to grant relief and have the necessary powers to make
the remedy enforceable.994 Also administrative bodies have been found to
provide sufficient remedies and in some situations, the aggregate of remedies
may prove adequate when one specific form of remedy is not in compliance
with the requirements in article 13.995
The X and Y v the Netherlands judgment which exhibits a remedial
perspective owes its significance to the duty which the Court established
to set in place criminal remedies for violations of personal integrity.996 The
situation that incited the complaint to the Court was the rape of a young girl,
Y who lived in a mental institution. Under Dutch law, a legal representative
could lodge a complaint on behalf of the victim if the latter was under the
age of sixteen or was placed under guardianship but in this specific situation,
these circumstances were not at hand and neither Y, nor her father X could
institute criminal proceedings against the perpetrator of the crime. On this
991
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basis, it was held that there was no effective remedy in the Netherlands for
the violation of the applicant’s sexual integrity.
While in the Government’s view, X and Y were not prevented from opting
for civil-law provisions, the applicants considered that these remedies were
unsuitable. The civil proceedings which were lengthy and involved emotional
difficulties made it harder to furnish evidence. The Court established that
the case was concerned with fundamental values and essential aspects of
private life, and based on the presumption that effective deterrence was
indispensable in this area, it found that the impossibility of instituting
criminal proceedings constituted a breach of article 8.997
5.5.7.1. The duty to investigate crime as a remedy
The establishment that in certain circumstances, a violation of the Convention
requires not only provision of compensation but also an investigation was a
ground-breaking reform with respect to human rights protection of crime
victims which is now validated in numerous human rights instruments
and by many human rights bodies. The duty to investigate crime has both
preventive and the remedial aspects but the impossibility to undo the crime
underscores it remedial aspect.998
The first judgment in which the Court established a duty to investigate
violations of the right to life, McCann v. the United Kingdom, was concerned
with state-sponsored violence but only some years later, it was declared that
the duty to investigate was not confined to cases where it has been established
that the killing was caused by an agent of the state.999
In Aksoy v. Turkey, it was held that a duty to carry out an effective investigation
is implicit in the notion of an effective remedy.1000 This judgment, which
established the essence of the duty to investigate, was followed by many others
in which the Court expanded on the character and form of the investigation in
the context of article 13. It has done so with respect to protection of the right
Para 27, ibid. As for the claim on breach of art 13 the Court noted that it has already
considered, adequate means of obtaining a remedy was available in the context of
Article 8 and it did not have to examine the same issue under Article 13.
998
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999
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to life, ill-treatment and the right to private life, despite the lack of an express
obligation on investigations of crime in the relevant articles and independent
of a finding of a violation of the substantive part of the article.1001
The duty to investigate has been justified with rule of law, the need for public
confidence in the state’s monopoly to use force and more specifically with
the purpose to ensure implementation of domestic law and accountability
of those responsible. With respect to willful ill-treatment resulting in death,
the Court has pronounced that if authorities could confine their reaction to
the mere payment of compensation, it would be possible for states to abuse
the rights of those within their control with virtual impunity.
Despite the fact that it is unfeasible to set up a standard form for how
investigations should be carried out and although states are allowed a
considerable degree of flexibility with respect to how they enforce the duty
to investigate, a number of principles can be drawn from the Court’s case
law on this matter.1002The scope of the obligation to investigate effectively
is to begin with one of means, not of result. The major thrust of the duty to
investigate is therefore that the authorities must have taken all reasonable
steps available to secure evidence concerning the incident. The requirement
that the investigation must be capable of leading to a decision implies that
the authorities must avail themselves of a variety of measures that exist to
secure evidence.1003Any deficiency in the investigation which undermines
its capability of establishing the circumstances of the case or the person
responsible, is liable to fall foul of the required measure of effectiveness.1004It
goes without saying that the possibility to hear witnesses is crucial to
effectiveness of the investigation. The Court’s establishment that a lack
of compulsion to call witnesses is to effectiveness is therefore of general
applicability.1005
The Court has firmly underlined that it is the responsibility of the authorities
to act on their own motion, whereas in accordance with the standard of due
diligence, passivity could be equated with complicity. A complaint must
accordingly not depend on the victim or the victim’s next of kin. In Edwards
v. the United Kingdom, the Court established that civil proceedings which lie
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at the initiative of the victim’s relatives would not satisfy the states obligation
in this regard.1006
The persons in charge of the investigation must be independent from the
person implicated in the event. This requirement which implies that the
investigation must be subject to public scrutiny is of particular importance
in relation to crimes committed by representatives of the state where the risk
of bias is particularly strong. The requirement of impartiality may also imply
that the persons in charge have no preconceptions about the matter that is
investigated. The Court has in several judgments involving state-sponsored
crime commented on a culture which tolerates and ignores police violence
but in some instances made analogous statements about passivity in the
context of domestic violence.1007
A requirement of promptness and reasonable expedition is implicit in the
notion of an effective investigation.1008 It applies in all cases but when the
individual must be removed from the harmful situation, an investigation
must be undertaken as a matter of urgency.1009
Another fundamental requirement with respect to effectiveness in
investigations is that the complainant has effective access to the investigatory
procedure. In the context of state-sponsored crime, the Court has ruled that
authorities are under an obligation to inform the victim’s relatives about the
decision not to prosecute.Victims should be duly informed of the progress of
the investigation and case materials must be accessible to relatives of crime
victims.1010
The Court has in some instances highlighted the practice of some authorities
to absolve its insufficent investigation by placing the burden on the victims
or their relatives. In Tyagunova v. Russia which involved a situation where
the applicant had little remembrance of the circumstances in which she was
raped, the Court noted that the investigator attached a significant weight to
the applicant’s inebriated state at the relevant time.1011
Albeit the Court’s casuistic adjudication, its case law includes a substantial
number of judgments which viewed together provide guidance as to how
the Court perceives of effectiveness in investigations. The Court noted
for example a number of serious shortcomings in the investigation in the
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Jasinskis case, in which the responsibility for the investigation was passed
back and forth between the police and various prosecutors’ offices.1012 In the
investigation of rape in Tuagunova v Russia, there was no identity parade,
some persons were not questioned despite the prosecutor’s instruction and
the authorities failed to follow-up the results of a polygraph test.1013 In other
cases the Court has commented on the failure to perform an autopsy or to
keep the original medical records.1014 In Nachova v. Bulgaria, the investigator
and the prosecutors ignored highly relevant facts and without seeking any
proper explanation and merely accepted the statements of the person in
charge of an investigation in a way which effectively shielded him from
prosecution.1015
With respect to the principle that the state retains the ownership of the right
to prosecute and punish, the duty of the state to investigate must not however
be confused with a right to institute criminal proceedings.1016
5.5.8 Conclusions on the case law of the European Court of Human Rights
5.5.8.1 Introduction
When assessing the judgements that involve victims of non-state crime, one
must be aware that the Court considers the applicants primarily as victims of
human rights violations and to a lesser extent as crime victims. The Convention’s universal character makes the Court guided by its objective to secure
the individual rights of the Convention and what is decisive from the Court’s
perspective is whether the victim constitutes a victim in accordance with article 34 of the Convention and if it has been the victim of any of the other
articles in the Convention.1017
Although the Convention does not include provisions on the rights of crime
victims and although it has been established that the Court cannot derive
new rights from something which is not in the Convention, this overview
displays that the rights of the Convention can and has been used in favour

Para 80-83, Jasinskis v. Latvia, appl. 45744/08, judgment 21 December 2010.
Para 69-71, Tyagunova v. Russia, appl. 19433/07, judgment 17 December 2012.
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Para 107, Jordan v. United Kingdom, appl. 24746/94, judgment 4 August 2001.
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Para 116, Nachova and others v. Bulgaria, appl. 43577/98 and 43579/98, judgment 6
July 2005.
1016
Section 5.5.8.5, para 96, Öneryildiz v. Turkey, appl. 48939/99, judgment 30 November
2004, Perez v. France, appl.47287/99, judgment 12 February 2004, commented by
Seibert Fohr (2009) op.cit. pp.123-124.
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Anagnostou, Dia (2001) The Strasbourg democracy and the protection of
marginalized individuals, in Anagnostou, Dia. & Psychogiopoulou, Evangelia. (ed.)
(2010). The European Court of Human Rights and the rights of marginalised individuals
and minorities in national context. Leiden: Nijhoff, p.3.
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of crime victims. Analogous to how the Court has ruled on the rights of
transsexuals, national minorities, the rights of asylum seekers and disabled
individuals, it has been able to provide protection of crime victims and
this has been accomplished by adapting the text of the Convention to the
specificities of crime victims.1018
The general requirements on effective investigations derived from the right
to life, the right not to be subjected to torture, the right not to be subjected
to slavery, the right to freedom from discrimination, the fair trial principle
which are applicable to a variety of human rights violations have proved to be
the interest of victims of non-state crime. Despite the fundamental premise
to secure the universal rights of the Convention, the Court has been able
to consider the specific interests of victims by means of its context-sensitive
assessment of possible violations.
Although this overview has sought to identify how the Court has afforded
protection to victims of non-state crime, judgments on state-sponsored
crime can provide guidance on how the Convention should be applied with
respect to victims of non-state crime. The general requirements on efficiency
in the investigation of crime which were established in the context of crime
committed by state actors have later been reiterated in the context of non-state
crime. The Court’s judgments comprise a number of statements of principal
value which are equally applicable to victims of non-state crime.1019 The Aydin
case for example, concerned with rape committed in detention by a state official
set out the requirements of a fair and effective’ investigation of rape. Although
the Court stressed the particular circumstances of the case, it established that
a thorough investigation implies that the victim should be examined with all
appropriate sensitivity, by medical professionals with particular competence
in this area and whose independence is not circumscribed by instructions
given by the prosecuting authority as to the scope of the examination.1020
With respect to the Court’s interpretation of article 6, the wholesale
assessment which the court makes of the fairness of the proceedings in
combination with particular aspects of article 6 can be decisive to victims.1021
The Court’s firm position not to engage in any strict interpretation that
restricts the protection of article 6 can favor crime victims. This approach,
demonstrated in cases such as Golder and Airey is indicative of how the
Court has ruled in favor of increased access to justice.

Dudgeon v. the United Kingdom, appl. 7526/76 judgment 22 October 1981, Pretty
appl. 2346/02, judgment 29 July 2005, Stanev v. Bulgaria, 36760/06, judgment 17
January 2012.
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Para 69-72, Edwards v. UK, appl. 46477/96, judgment 14 March 2002, Menson v
United Kingdom, appl. 47916/99, decision 6 May 2003.
1020
Para 83-86, 107, Aydin v. Turkey, appl. 23178/94, judgment 25 September 1997.
1021
Treschel (2005) op.cit. pp 86-89, Brems, Eva (2005) op.cit p. 296.
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A victim-friendly approach is also visible in the context of violence against
women, where the Court has held that the requirement that a victim should
act as a private prosecutor reflects a misconception of violence between
members of a family/intimate relationship as “private business”, which is not
compatible with the international obligation to protect.1022
This notwithstanding it must be recognised that the Court’s approach
towards victims of state-sponsored crime has differed from its approach to
victims of non-state crime. Although the differences have been mitigated,
there are still indications that the Court is sometimes more cautious with
respect to violations committed by non-state actors. It has not yet departed
from the stance that in cases of inter-personal violence, the requirements
on investigations are not of the same degree as in cases involving statesponsored violations.1023
5.5.8.2 A focus on criminal law
One of the objectives of this chapter has been to outline what it means to
victims of non-state crime that “a remedy must be guaranteed to enforce the
substance of Convention rights and freedoms. The judgments cited above
show different aspects of this right; the right to have a violation recognised
and identified, the right to recourse to criminal proceedings in cases of
severe violations,1024 the right to effective investigations, the duty to conduct
proceedings in reasonable time and the right to compensation when a close
relative has been killed.1025
These obligations are most conspicuous with respect to intentional crime
whereas with regard to negligent crime, the assumption is that in the specific
circumstance when the crime is caused by negligence, an action for damages
in administrative courts is a sufficiently effective remedy available to the
applicant.1026
Para 139, Opuz v. Turkey, appl. 33401/02, judgment 9 June 2009, separate opinion,
Valieuline v. Lithuania, appl. 33234/07, judgment 26 March 2013.
1023
Para 69, Beganovic v. Croatia, appl. 46423/06, judgment 25 September 2009, para
65, Tyagunova v. Russia appl.19433/07, judgment 31 July 2012, para 73, Valiuliene v.
Lithuania, appl. 33234/07, judgment 26 March 2013. With respect to the comparable
cases, Tyrer v the United Kingdom and Costello-Roberts v the United Kingdom , it
has been held that the Court has stricter demands in the case that exhibits a vertical
relation; Addo, Michale K. and Grief, Nicholas (1998) Does article 3 of the European
Convention on Human Rights enshrine absolute rights? European Journal of
International Law, pp. 510-524. Tyrer v the United Kingdom , 56/72 judgment 25
April 1978 and Costello-Roberts v the United Kingdom, appl 13134/87, judgment
25 March 1993
1024
Siliadin v. France, appl.73316/01, judgment 26 July 2005.
1025
Pupovic (2011).op.cit.
1026
Calvelli and Ciglio v. Italy, appl. 32967/96, judgment 17 January 2002, para 94, Vo v
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It is by conclusion, possible to distinguish an emphasis on substantial as
well as procedural criminal remedies ranging from investigation of crime to
compensation.1027 This represents a conventional approach of human rights
protection which stresses protection from primary victimization.
In some instances the objective to avoid secondary victimization has been
considered and the Court has in its assessment of article 6 recognized that
the criminal procedure can be perceived as an ordeal by victims of crime.
1028
In Perez v France, the Court adopted an approach which sought to
safeguard victims’ rights and their proper place in criminal proceedings.1029
The requirement to ensure that the criminal justice systems are adapted to
theobjectives et on in on domestic violence have a number of implications
with regard to the treatment.The importance of training programmes and
education on domestic violence for judges, lawyers and law enforcement
officials has been underlined.1030
The strong emphasis on the criminal justice response in the field of human
rights law has been criticised from feminist perspective. Along these lines it
has been held that victims of domestic violence are often not in a position to
litigate and that the focus on criminal remedies perpetuates a view in need of
state intervention.1031
This conclusion makes it worthwhile to compare the Court’s interpretation
with other human rights bodies. The Committee on the Elimination of
Discrimination against Women has, similar to the European Court of Human
Rights, stressed the criminal law aspect in its application of the Convention
on the Elimination of Discrimination of women. But the considerations of
the Committee are informed by the objective to eradicate discrimination and
in this vein, it is able to go further with respect to this matter and consider
other forms of remedial action than criminal remedies such as support
and rehabilitation. In the case of At v Hungary, the CEDAW Committee
recommended Hungary not only to take immediate and effective measures
France, appl. 53924/00 judgment 8 July 2004, commented by Tulkens (2011) op.cit, p.
589.
1027
Tulkens (2011) op.cit. p.584.
1028
Cobzaru v. Romania 48254/99 judgment 26 October 2007 for example in the Airey
case where the emotional involvement of the applicant at stake. Rudolf and Eriksson
(2007) op.cit. p. 525, McQuigg (2011) p. 960.
1029
Perez v. France, appl. 47287/99, judgment 12 April 2004.
1030
Para 60, 155, 164-165, 167, Rantsev v Russia, 25965/04 judgment 7 January 2010,
London (2009) op.cit. pp 667.
1031
Pitea (2005) op.cit. pp.453-456, Rudolf and Eriksson (2007) op.cit. p. 525, Rijken,
Conny and Römkens, Renéé (2011) Trafficking for sexual purposes as a globalized
Shadow economy: Human security as the tool to facilitate a human rights-based
approach, in Letschert, Rianne Monique & Dijk, J. J. M. van (red.) (2011). The new
faces of victimhood: globalization, transnational crimes and victim rights. Dordrecht:
Springer, pp. 90-91.
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to guarantee the physical and mental integrity of A. T. and her family; but
also referred to the need for appropriate child support, legal assistance and
reparation and in other cases, it has made reference to effective services
for protection against domestic violence.1032 The Committee has within its
remit been able to give consideration to the stereotyped attitudes which are
prevalent in many criminal justice systems.
5.5.8.3 The severity of violations
The rights which aim to safeguard the physical integrity of individuals are,
as confirmed in this chapter of special significance to victims of non-state
crime. With respect to the issue of how victims sit in the framework of human
rights, the level of seriousness of the alleged violation is a critical element.1033
The assessment of the severity of violations is infused by the distinction
between public and private.1034This distinction is illustrated by the
prohibition of torture and by the fact that acts considered as constituting
torture are most often committed in the public sphere. Sexual offences were
only considered as violations of article 8.1035 This view is concurrent with
the UN Torture Convention, which defines torture as an act inflicted by or
public officials or persons acting in an official capacity and as a crime that is
committed with a purpose and this approach has been heavily questioned by
feminist thinkers.1036 This notwithstanding, the distinction between torture
and other forms of ill-treatment has become of less importance and more
stress is placed on the fact that all three forms of ill-treatment in article 3 are
prohibited.1037

Ms. A. T. v. Hungary, Communication No. 2/2003,CEDAW/C/32/D/2/2003, 26
January 2005, Goekce (deceased) v Austria, Communication No 5/2005, CEDAW/
C/39/D/5 2005, para 8.8, Isatou Jallow v. Bulgaria, Communication 32/2011,
CEDAW/C/52/D/32/2011.
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Charlesworth, Hilary (1994) What are “women’s international human rights”? in
Cook, Rebecca J. (red.) (1994a). Human rights of women: national and international
perspectives. Philadelphia: University of Pennsylvania Press.
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torture, Aydin v. Turkey23178/94 judgment 25 September 1997, Boyle and Chinkin
(2007) p. 287.
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Article 1 (1), United Nations Convention against torture and other cruel inhuman
or degrading treatment, GA Res 39/46 Dec 10 1984, draft reprinted in 23 ILM
1027 (1984), McKinnon, Catharina A. (1993) On torture: a feminist perspective on
human rights, in Mahoney, Kathleen E. & Mahoney, Paul (ed.) (1993).Human rights
in the twenty-first century: a global challenge. Dordrecht: Nijhoff, pp.21-31, Freeman,
Marsha A., Chinkin, C. M. & Rudolf, Beate (red.) (2012) op.cit. p. 473.
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From a victim perspective, it is significant that the threshold of severity is
relative.1038The Court’s assessment of the minimum level depends on all the
circumstances of the case, such as the duration of the treatment, its physical
and mental effects and in some cases, the sex, age and state of health of the
victim. Although the purpose of ill-treatment is a factor to be taken into
account, in particular whether it was intended to humiliate or debase the
victim, the absence of any such purpose does not inevitably lead to a finding
that there has been no violation of Article 3. In the context of domestic
violence, it has been underlined that it is the intrinsic element of humiliation
that attracts the applicability of Article 3 of the Convention.1039
When the Court considers the severity of the alleged violation, the
assessment is made in light of present day conditions. In the Bevacqua and
Hajduva judgments, allegations of threats and injuries that were deemed as
light by the domestic courts were according to the Court a violation of the
Convention.1040
Repeated verbal abuse like insults and threats which the applicant in
Valieliene v. Lithuania was subjected to were held to be a sufficient cause
to trigger the positive obligation to protect the applicant’s physical and
psychological integrity under article 3.1041 Also injuries without any longterm effects have been acknowledged as violations of article 3. In Dordevic v.
Croatia where the applicant was harassed by a group of youngsters and none
of the acts in itself amounted to a criminal offence, they were in their entirety
incompatible with the requirements of article 3 of the Convention.1042
5.5.8.4 The victim at the heart of the golden rule
The rule which stipulates that the freedom of individuals is limited by the
protection of others, also known as the golden rule is at the heart of human
rights law. The judgments cited in this chapter exhibit conflicts between
various rights in the Convention and other interests. This is an outcome of
the fact that the interests of victims represent, not only the various universal
rights of the Convention but also public interest such as the maintenance
of public order and rule of law which may be weighed against the liberty of

Addo and Grief (1998) op.cit who hold that inconsistent with the view of as an
absolute right.
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Concurring opinion of Judge Pinto De Albuquerque in Valieuline v Lithuania, appl.
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criminals.1043 The victim is positioned somewhere amid the balancing act of
securing the individual rights of the Convention and of general human rights
protection.1044
The Court applies various methods in its assessment of conflicting rights.1045
Many situations which involve victims of non-state crime comprise rights
regarded as absolute and the Court, which is bound to consider the hierarchy
of rights, has in several judgments noted that acts of violence in contravention
of article 3 of the Convention normally require recourse to the application of
criminal-law measures against the perpetrators.1046
In the framework of the fair trial principle, a conflict may appear between the
right of individuals suspected of crime and other rights in the Convention.
The Court has paid regard to the need to balance the interests of victims
and witnesses with the rights of the accused, with the statement in Doorson
judgment as the most salient example of this consideration in this situation.
The holistic approach assumed by the Court which implies that the
proceedings as a whole should be fair provides a potential to consider how
victims experiences of fairness.1047
Of general applicability is also the conflict between parental rights exercised
within the framework of the right to private life and the rights of children.
The protection of children living under circumstances that are threatening
to their development may be in conflict with the private life of their parents.
The Court, which has taken note of the sensitive task of the social authorities
and the countervailing principle of family life has, as exemplified by the K and
T v. Finland and K.A. v. Finland judgments, tried to balance the protection of
children with the right to private life.1048
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5.5.8.5 Individual rights or protection of public interests?
The duty to investigate and prosecute serious crime, also expressed by
means of due diligence is critical to victim of crime. Notwithstanding the
significance of this principle, it has been argued that the duty to prosecute
cannot be equated to an individual right.1049 The Court has repeatedly
declared that there is no such thing as a right to have a third person prosecuted
by the state, neither a right for victims to bring private prosecution or action
popularis.1050 In legal doctrine, the opinions are shared as to whether the
duties imposed on states have established “a right to justice for victims”.1051
At the same time, it has been claimed that the Courts s case law exhibits a
growing emphasis on the enforcement of law. In a number of judgments
where the ineffectiveness of domestic authorities has been under review, the
Court has stressed that one of the purposes of imposing criminal sanctions
is to restrain and deter the offender from causing further harm and on
this ground, it has concluded that the Convention has been violated.1052 It
is not possible to establish if this purports to a tendency towards a right to
justice for victims but a strict interpretation of due diligence that emphasise
enforcement comes close to a right to pursue criminal proceedings.1053
The position of victims in the case law of the Court rests on the supposition
that remedies and sanctions has wider goals than merely to satisfy the
interests of victims of human rights violations. A climate of impunity has
serious negative consequences not only to the individual victim but to society
as a whole and the decision to prosecute is therefore not only in the victim’s
interest but also made with regard to public interests.1054
The dual objectives of the Convention which encompass individual rights as
well as protection of public interests is illustrated by Mastromatteo judgment
which was preceded by the murder of the applicant’s son by a criminal who
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was serving prison sentences at the time of the murder.1055 The applicant
claimed that by granting measures that facilitated the reintegration of
criminals, the authorities had contributed to create conditions for the
murder of Mr. Mastromatteo. The Courts consideration in this judgment
verifies how the victim is may be protected both by the individual rights
of the Convention and of the public interests. It was noted that there was
nothing in the material before the national authorities to alert them to the
fact that the release of prisoners would pose a real and immediate threat
to life, still less that it would lead to the tragic death of Mr. Mastromatteo. It
also noted that there anything to alert them to the need to take additional
measures to ensure that, once released, the two did not represent a danger
to society.1056
5.5.8.6 Vulnerability in focus
The judgements accounted for in this study are predominantly and only
with a few exceptions concerned with victims considered as particularly
vulnerable. This feature agrees with the general development of human
rights law and with the interpretation of the Convention as a living
instrument.
Four groups of victims have been deemed worthy of special protection;
children, victims of sexual violence, victims of human trafficking and
victims of racist violence. Only in a few judgments examined in this study,
did the applicant not belong to any of these vulnerable groups.1057
The conclusion above raises the question whether other groups will be
considered as vulnerable and to which extent the future protection of
victims will include also victims, not considered as particularly vulnerable.
The answer to this matter is decisive of the level of protection afforded to
victims in the member states.
With respect to the development of victims’ rights, the growing emphasis
placed on vulnerability and the fact that article 14 of the Convention is
non-exhaustive as well as the Court’s growing propensity to bring to
light discrimination, it can be anticipated that the protection of victims
may expand. Two groups are of particular interest in this respect: persons

Mastromatteo v. Italy, appl. 37703/97, judgment 24 October 2002.
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subjected to crime because of their sexual orientation and persons subjected
to hate crime due to their disability.1058 The Courts establishment of sexual
orientation as a discrimination ground covered by the Convention provides
a potential for addressing victims in the context of such discrimination.1059
5.5.8.7 Protection of victims’ rights under the Convention
In another part of this study the correspondence between victims’ rights
and human rights at the normative level has been highlighted. This chapter
displays that also the protection afforded to victims by the European Court
of Human Rights in certain respects concur with protection in victims’
rights instruments.
The right to compensation in the course of criminal proceedings, is
analogous with the principle established by the Court that compensation
should be available for violations of the most absolute of the rights in the
Convention.
The requirements imposed on states to ensure promptness in the
investigation of crime are concurrent with the principle of access to justice
in the Victim Declaration.
With respect to secondary victimization, the balance between the rights of
the defence and the interests of victims exerted by the Court has implied
considerations about the negative effects of the proceedings experienced
by vulnerable victims. A specific aspect of the objective to reduce these
effects is the acceptance of special protective measures for victims and
witnesses which serve the purpose, both of protecting individuals from
further victimization but also of secondary victimization.
The right to privacy which constitutes an important part of victims’ rights
instruments is highlighted by the Court in the context of prevention from
crime but also with addressed in the context of article 6 with respect to
how the rights of defendant to hear witness is assessed.1060

In the Dordevic judgment, it was claimed that the crime constituted an example of a
disability hate crime, Dordevic v. Croatia, judgment 24 October 2012.
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Dudgeon v. United Kingdom, appl. 7525/76, judgment 22 October 1981, L and A v.
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private and family life, Z v. Finland, appl. 22009/93, judgment 25 February 1997
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5.5.8.8 In sum
This overview has demonstrated how a number of general principles
applied by the European Court of Human Rights have proven significant
to victims of non-state crime. The protection afforded to victims has a
preventive as well as a remedial character and affects the potential victim
as well as the actual victim.1061
Despite the absence of victims’ rights in the European Convention of
Human Rights, the Court’s case law exhibits various ways in which
protection is afforded to victims and the process in which obligations are
inferred from the Convention rights can be interpreted as a process of
deducing new rights.
Some major dimensions can be distinguished in the protection which
the Court has derived from the rights in the Convention; prevention of
violations by means of legislative framework, the duty to take preventive
operational measures, the duty to investigate with due diligence, the
protection provided within the context of a fair trial, the duty to make
available criminal remedies for serious violations of the Convention and
the procedural requirement to provide victims with information about
the investigation and finally mechanisms for establishing liability of state
officials or bodies for act and omissions involving breach of Convention
rights
The positive obligations imposed on the states by the Court have in this
way had far-reaching consequences for victims of non-state crime. Their
comprehensive scope is exposed in the obligation established by the
Court that states shall organise their criminal proceedings so that the
interests of victims and witnesses are not imperilled.1062 Embedded in this
obligation is the comprehensive duty to set in place a legal framework and
an infrastructure that is liable to comply with the due diligence standard.
The open-ended character of the positive obligations has given the human
rights a more offensive role as opposed to previously when the role of
human rights was characterised by its defensive function. This shift and the
special obligations have been imposed in the context of particular forms
of crime make right in combination with the Court’s context-sensitive
assessment make the rights apt for implementation beyond justiciable
measures.1063

Wildhaber (2006) op.cit. p 117.
Para 70, Doorson v the Netherlands, appl.20524/92, judgment 26 March 1996.
1063
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1061
1062

264

Human rights for victims of non-state crime: Taking victims seriously?

By means of its interpretation geared at effective protection of rights
(the rights principle) the Court has been able to extend the scope of the
Convention in a manner which has yielded implied rights.1064
The overview in this chapter raises the obvious question about which value
these judgments will have to victims. It has already been concluded that
despite the lack of a stare decisis regime, the Court’s case law has been
decisive to the individual as well as to the respondent state as well as to other
states who seek to comply with standards of human rights protection.1065
In the end, the influence of this case law depends on circumstances at the
domestic level, the specificities of the legal system and the attitude of the
judges.1066

Compare the reasoning of Eva Brems about rights derived from article 6, Brems
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CHAPTER 6
SWEDEN

6.1 The background
6.1.1 Introduction
This chapter is directed at analyzing the resonance of human rights on crime
victims in Sweden. Two related aspects have been placed on this question.
The first is whether the tendency to discuss victims’ rights in terms of human
rights has been reflected in Swedish victim policies. The other aspect focuses
on human rights protection of crime victims. The overall aim is to assess the
situation of crime victims in Sweden from a rights-based approach. Swedish
legislation and practice relating to victims will be examined from the
perspective of relevant human rights obligations with a specific emphasis on
the availability of remedies. From this follows that in this chapter, the stress
is on the first research question.
For need of limitations, focus has been placed of one group of crime victims;
children subjected to violent and sexual crime.1067Children are apt to consider
in this context for different reasons. The Convention on the Rights of the
Child recognizes children as rights-bearers but also as vulnerable and in
need of special care and assistance.1068 Children are recognized as victims of
human rights violations when they are subjected to certain forms of crime.
Also in victims’ rights standards, children are deemed to be specifically
vulnerable.1069 Children are often subjected to repeat victimization, a
According to the United Nations Guidelines on Child Victims, children and
adolescents, under the age of 18 are denoted as child victims regardless of their role in
the offence or in the prosecution of the alleged offender or groups of offenders, para
9a, Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime,
resolution 2005/20 (hereinafter; Guidelines on child victims).
1068
As will be discussed further on, not all victims of non-state crime are recognized in
this way, Convention on the Rights of the Child adopted and opened for signature,
ratification and accession by General Assembly resolution 44/25 of 20 November
1989, entry into force 2 September 1990, para 5, Committee on the Rights of the
Child, General Comment No 2 (2002) The role of independent national human
rights institutions in the promotion and protection of the rights of the child, CRC/
CG/2002/2, European Commission (2007) EU Guidelines for the Promotion and
Protection of the Rights of the Child, approved by the Council on 10 December 2007,
(Not published in the Official Journal), p. 16.
1069
Recital 14, 17, 19, 38, 42, directive 2012/29/EU of the European Parliament and
of the Council of 25 October 2012 establishing minimum standards on the rights,
support and protection of victims of crime, (hereinafter, Directive 2012/29/EU)
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phenomenon which has special implications for the theme of the study.1070
By virtue of this position, children are suitable objects for an enquiry about
the possible significance of human rights protection of crime victims.
The examination of how human rights affect child victims attracts interest
also from a national perspective. The combat of crime against children is
given high priority by the legislator as well as by criminal justice authorities in
Sweden. This is reflected in governmental commissions, in the establishment
of Children’s houses and in political decisions to prioritize crime against
children.1071
The focus on child victims invokes three layers of rights, mutually dependent
on each other; the human rights at the top of the grading followed by the
victims’ rights and at the bottom, the rights of the child victim. Account is
accordingly made to provisions in the universal treaties such as the Convention
on the Rights of the Child but also to instruments concerning child victims
such as the EU directive on victims’ rights and the United Nations Guidelines
on Justice in Matters involving Child Victims and Witnesses.
The analysis in this chapter goes back to the twofold perspective introduced
in chapter 1 which targets the potential victim and the actual victim. The
emphasis on the right to protection and to remedies reflects the denominators
that were identified as common to victims’ rights and human rights in chapter
two and five.
With the overall aim to situate Swedish victim policies in a human rights
context, the chapter is divided in three parts. The first part provides a general
background to the issues discussed in the following parts. It starts with an
introduction of the Swedish legal system which is followed by an account
of the reception of international law in Swedish law and of the status of the
European Convention on Human Rights and Fundamental Freedoms. This
part is wrapped up with a summary of the Swedish stance to human rights.
The second part introduces the victim policies and provides a condensed
description of their development. It is followed by an analysis of how victims
are considered in the framework of human rights.

Repeat victimization evokes the need for protection from crime and the perspective
of the potential victim and is therefore considered as common to the two areas
investigated in this study.
1071
Lag (2006:67) om förbud mot diskriminering och annan kränkande behandling av
barn och elever, prop. 1997/98:182, Strategi för att förverkliga FN:s konvention om
barnets rättigheter, i Sverige, Regeringens skrivelse 2003/04:47, Utveckling av den
nationella strategin för att förverkliga FN:s konvention om barnets rättigheter prop.
2009/10:232 Strategi för att stärka barnets rättigheter i Sverige, Riksrevisionen
(2004) Barnkonventionen i praktiken, RiR 2004:30, p.17, the National Action
plan for safeguarding children from sexual exploitation (2007), Rikspolisstyrelsen
(2010b) op.cit.
1070

268

Human rights for victims of non-state crime: Taking victims seriously?

The third section narrows down the perspective to child victims. An account
is provided of law and policies that guide investigations of crime against
children and the problems that hamper the protection of child victims in
Sweden.
In the last and fourth part of the chapter, focus is placed on available remedies
for child victims. An overview is provided of how the international victims’
rights instruments feature in Swedish legislation. Special consideration
is finally given to three issues that are representative of the substantive
and the institutional protection of human rights; the role of the Children’s
Ombudsman, the legal status of the Convention on the Rights of the Child
in Sweden and the availability of remedies for children in the context of
victimization.1072
6.1.2. A contextual backdrop to the Swedish approach
Sweden remained until recently a homogenous country with respect
to population and life-style. The changes brought about as a result of
immigration and internationalisation are recent phenomena. Sweden
became a member of the European Union in 1995.1073
Crime in Sweden has escalated steadily since the 1950: s and for a number
of years the crime rate has been close to the European average. During the
period following the 1960: s, the inability to solve crime and the growing
attrition rate has emerged as an increasing problem. Since the mid-1970s,
the clear-up rate has fallen and this drop was particularly marked and
consistent since the beginning of the 1980s.1074 The clearance rate of crime
which is defined as the number of cleared offences in relation to the number
of reported offences was 15% for all crime in 2013.1075 From the 1980’s
Byrnes, Andrew and Renshaw, Catherine (2010) Within the state, in Moeckli, Daniel,
Shah, Sangeeta, Sivakumaran, Sandesh & Harris, David (red.) (2010). International
human rights law. Oxford: Oxford University Press, p. 499.
1073
Law (1994:1500) on Sweden’s accession to the European Union, Lag (1994:1500)
med anledning av Sveriges anslutning till Europeiska Unionen. For an overview of
elements that have influenced the legal system, Strömholm, Stig (2000) General
features of Swedish law, in Bogdan, Michael (red.) (2000). Swedish law in the new
millennium. 1. ed. Stockholm: Norstedts juridik.
1074
Von Hofer, Hanns (2005) Crime and punishment in Scandinavia, in Bondeson, Ulla
V. (red.)(2005). Crime and justice in Scandinavia.København: Thomson, pp.60-62,
Fredriksson, Max & Malm, Ulf (2012). Brottsoffrens rättigheter i brottmålsprocessen.4,
uppdaterade uppl. Stockholm: Norstedts juridik, Brottsförebyggande rådet (2013a)
Kriminalstatistik 2012, Rapport 2013:18, p. 90, Brottsförebyggande rådet (2014)
Brottsutvecklingen för vissa brott mot person fram till 2012, p.11.
1075
Brottsförebyggande rådet (2013a) op.cit. Brottsförebyggande rådet; Personuppklarade
brott Slutlig brottsstatistik 2013, http://www.bra.se/bra/nytt-fran-bra/arkiv/press/201403-31-slutlig-brottsstatistik-2013.html, accessed 2014-10-01.
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and onwards there has been a steady increase of reported crime against
children.1076
In international benchmarking, Sweden has in the post-war period been
known for a high standard in the administration of justice. In the latest
international crime victim survey, Sweden was among the fifteen countries
with the highest ranking of victim satisfaction but in the last few years has
the satisfaction rate displayed a downward trend.1077
Sweden is part of the northern cluster of European Union member states,
often described as welfare states based on the idea of social solidarity. Within
this group, Sweden belongs to the family of Scandinavian law. Its legal
system is mainly affiliated to the civil law system and possesses inquisitorial
as well as adversarial traits. A typical feature is the great reliance placed on
prepatory work in jurisprudence and in legal science.
6.1.3 The relationship between international and national law
With respect to reception of international law, Sweden adheres to the dualist
tradition.1078 The Parliament’s approval is required before the Government
concludes an international agreement binding on the government. The ratification of an international treaty does not provide legal support for courts to
base their judgements on these treaties and conventions that have not been
SOU 2001:72 Barnmisshandel - Att förebygga och åtgärda, p.43, Diesen, Christian
& Diesen, Eva F. (2009). Övergrepp mot kvinnor och barn: den rättsliga hanteringen.
Stockholm: Norstedts juridik, pp.113-122, 250-257, Diesen, Christian & Diesen,
Eva F. (2013). Övergrepp mot kvinnor och barn: den rättsliga hanteringen. 2.,
uppdaterade och utök. uppl. Stockholm: Norstedts juridik, pp. 141-149, 273-279,
Brottsförebyggande Rådet (2011) Den polisanmälda barnmisshandeln utvecklingen
fram till 2009, p.6 Brottsförebyggande rådet (2013a) op.cit. p.21.
1077
Dijk, J. J.M van. (2008). World of crime: breaking the silence on problems of security, justice
and development across the world. Thousand Oaks, Calif.: SAGE Publications Ltd.,
p. 228, Dijk, J.J.M. van, Kesteren, J.N. van, & Mayhew, P. (2014). The international
crime victims surveys: A retrospective, International Review of Victimology, 20(1),
p.61.
1078
Para 72, Core documents forming part of the reports of state parties; Sweden HRI
CORE/SWE/2011. 2 September 2011. For overviews of the relation between
international law and domestic law, Tomuschat (2008) Human rights between
idealism and realism Oxford University press, Keller, Helen & Stone-Sweet, Alec
(red.) (2008). A Europe of rights: the impact of the ECHR on national legal systems.
Oxford: Oxford University Press, Åhman, Karin (2010b) FN:s barnkonvention har
blivit vuxen men hur står den sig i svensk rätt? Europarättslig Tidskrift nr 1 årgång
13, p. 205, Shelton (2011) International law and domestic legal systems incorporation
and transformation and persuasion, pp.2-3, Lind, Anna Sara (2012) Folkrätten i
den svenska konstitutionen, in Stern och Österdahl (2012) Folkrätten i svensk rätt,
Liber, pp.148-149, Regeringskansliet (2012) Sveriges nationella halvtidsrapport,
A/2012/2841/DISK, pp. 7-10.
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transformed carry only an interpretative value. In order to take direct effect
or to become valid, international treaties must be transposed in national legislation.1079When a treaty is incorporated, its status is equal to that of other
laws. Few treaties are directly applicable in courts. Two main methods are
employed for making international agreements part of Swedish law; incorporation and transposition and the latter alternative is generally the preferred option.1080
Several reasons have been given for the Swedish preference of transformation
over incorporation. A general rule is that incorporation presupposes that
a treaty is directed to individuals and another claim, which is generally
brought forward by dualist countries, and also by the Swedish government,
is that if the content of a convention is already reflected in the legislation,
incorporation is not necessary. Practicability and the premise that laws and
statutes in Sweden must be articulated in a way that connects them with
reality are other reasons brought forward against incorporation.
The issue of incorporation of international treaties has recently become topical
in different contexts. The main reason is that Sweden on several occasions has
The Swedish approach to reception has been subject to controversy. Uncertainty
prevailed for some years about the dualist stance. Given the lack of an explicit
statement on the position towards international law in the Constitution, Sweden
does not adhere to constitutional dualism, § 3 cha 10, Instrument of Government,
(hereinafter, IG), SOU 2011:29, Samlat, genomtänkt och uthålligt? En utvärdering
av regeringens nationella handlingsplan för mänskliga rättigheter 2006-2009; pp.
228-230,Cameron, Iain (1997) Sweden, in Gearty, C. A. (red.) (1997). European
civil liberties and the European convention on human rights: a comparative study. The
Hague: Nijhoff, pp. 227-228, Cameron, Iain (1999) The Swedish Experience of
the European Convention on Human Rights Since Incorporation International
and Comparative Law Quarterly, Vol 48, p. 41, Regeringens skrivelse 2001/02:83
En nationell handlingsplan för de mänskliga rättigheterna, p.10, Åhman, Karin
(2009) Rättsutlåtande om inkorporation av barnkonventionen, Rädda Barnen,
Stockholm, pp. 5-6, Nergelius, Joakim (2010). Svensk statsrätt. 2. omarb. uppl. Lund:
Studentlitteratur, p. 176, Bring, Ove, Mahmoudi, Said & Wrange, Pål (2011). Sverige
och folkrätten. 4., [rev.] uppl. Stockholm: Norstedts juridik, pp.42-50.
1080
Incorporation signifies the express indication in a law or in a statutory instrument that the
provisions of a treaty are directly applicable in Sweden. The authentic text of the treaty,
in one or more languages, then forms the basis of its implementation. Transposition
means that the text of the Convention is either translated into Swedish or included in
a Swedish law or that the agreement is transformed into a Swedish statutory text. The
International Covenant on Civil and Political Rights does not form part of Swedish law,
Harland, Christopher (2000) The Status of the International Covenant on Civil and
Political Rights (ICCPR) in the Domestic Law of State Parties: An Initial Global Survey
Through UN Human Rights Committee Documents, HRQ vol 22, pp. 193-194, 200,
247, Wiklund, Ola (2008) The reception process in Sweden and Norway, in Keller,
Helen & Stone-Sweet, Alec (red.) (2008) op.cit. Åhman, Karin (2011) Lojalitetskravet
i Europarätten och de mänskliga rättigheterna, del II, Europarättslig Tidskrift, p. 179,
Bring, Mahmoudi, &Wrange (2011) op.cit. pp.48-49.
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been recommended by international bodies to take measures to make it possible
for individuals to invoke human rights conventions in Swedish courts.1081
6.1.4 The Constitution
The list of human rights in the Swedish constitution has a young legacy. The
first time a catalogue of fundamental rights and freedoms found its way in
Swedish law was in 1975 when human rights became a separate chapter in
the Constitution.1082
The Constitution is marked by the idea of popular sovereignty.1083 The first
chapter of the Instrument of Government (IG) which is one of the four
constitutional acts has a declaratory character and proclaims a number of
fundamental principles aimed to indicate that Sweden is a state governed
by rule of law. It includes the principles on legality and non-discrimination,
the equal worth of all and the dignity of the individual. The proclamation
that personal, economic and cultural welfare of the individual shall be
fundamental aims of public activity has been read as a basis for the existence
of social rights. Given its aspirational character, the provisions of this chapter
are not enforceable.1084

Para 6, Concluding observations of the Human Rights Committee, Sweden, CCPR/
CO/74/SWE, 24 April 2002, para 5, Concluding observations of the Human Rights
Committee, Sweden, CCPR/C/SWE/CO/6, 2 April 2009, para 5,7, Committee
against Torture Consideration of reports submitted by states parties under article
19 of the Convention Conclusions and recommendations of the Committee against
Torture (2002), Twenty-eighth session 29 April-17 May 2002CAT/C/CR/28/6
the Committee for Social Economic and Cultural Rights Report UPR 2010, p. 13,
Regeringens skrivelse 2005/06:95 En nationell handlingsplan för de mänskliga
rättigheterna, p.142, p. 225.The proposal that it should be possible to invoke
international conventions was reiterated by the Ombudsperson appointed to review
the action plans on human rights,SOU 2010:70 Ny struktur för skydd av mänskliga
rättigheter, p.34, SOU 2011:29, op.cit.pp.227-243.
1082
Kungörelse (1974:152) om beslutad ny regeringsform. The four different laws of the
Swedish Constitution are the Instrument of Government, (IG) the Act of Succession,
the Freedom of the Press Act and the Fundamental Law on Freedom of Expression.
The previous Constitution of 1809 included one provision about protection of
individuals which was commonly regarded as being of little use to individuals. The
present Constitution came about as a result of pressure from the public opinion and
has been amended three times; 1976, 1979 and 1994. For an overview; Nergelius
Joakim (2000) Constitutional law, in Bogdan, Michael (red.) (2000). Swedish law in
the new millennium. 1. ed. Stockholm: Norstedts juridik, pp.65-88, Lind, Anna-Sara
(2012) op.cit. p. 147.
1083
Nergelius (2000) op.cit. p. 67.
1084
§ 2, § 9, chapter 1, IG. The provisions in chapter 1 may have an indirect significance
source of interpretation by the courts and with respect to to the political control they
may be subjected to , Ds 2005:3, Svensk rätt i integrationspolitisk belysning, p.20
1081
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The second chapter of the Instrument of Government includes a rather
comprehensive list of fundamental rights, which is generally held to
correspond to the content of major international human rights treaties
and to provide an appropriate standard as compared to other European
countries. With some exceptions, the rights of this chapter are not applicable
in horizontal application.1085
The normative force of the Constitution has been a matter of controversy
in Sweden. It has been argued that the catalogue of rights is intended for the
legislator rather than for individuals to invoke before a court of law.
The status of the fundamental rights in Sweden is connected to the
possibilities to subject legislation to judicial review. The relevant provision
on this matter in the Constitution used to declare that a court should not
apply a provision if it found that it conflicted with a rule of fundamental law
or with a superior statute. An act that has been decided by the Parliament or
the government could however only be dismissed if the fault of the act was
manifest. The strict requirement that the error had to be manifest in order for
the court to disregard it was considered as an obstacle to judicial review.1086
This requirement was abolished when the Constitution was reformed
and stronger emphasis was placed on the independence of the courts and
separation of powers.1087 A novelty in the Constitution is the clarification
that rights declared as fundamental are accorded to everyone, including
children. This provision must be understood in terms of its location in the
first chapter which set out aspirational rights aimed to guide policies.
Sweden has to abide to three systems of fundamental rights; the
constitutional acts, the Act on the European Convention on Human Rights
and the European Union Charter of Fundamental Rights and Freedoms.
This situation has not been considered as a cause for concern since the
European Convention plays the major role for protection of human rights.
In a situation where the provisions in the Constitution, the Charter and the

The opinions are diversified with respect to this matter; Ds 2001:10 Mänskliga
rättigheter i Sverige - en kartläggning, p. 27, Ds 2005:3, op.cit. p.21, Nergelius (2000)
op.cit. p.68, Wiklund (2008) op.cit, p. 223, Bull & Sterzel (2013).op.cit. p.25, pp.61110.
1086
§ 14 cha 1, IG, SOU 2008:125, op.cit, pp.27-29, pp.357-382, prop. 2009/10:80, pp.
141-147, Nergelius, Joakim (2009) Judicial review in Swedish law a critical analysis,
Nordisk Tidskrift for menneskerettigheter,vol 27,nr 2 pp. 142-159, in particular, pp.
145- 147
1087
§ 2 cha 1, IG, amendments entered into force 1 January 2011. The changes are referred
to as a reform of the Constitution and not as the adoption of a new Constitution,
SOU 2008:125, En reformerad grundlag, p. 379, prop. 2009/10:80, op.cit. pp.
119-148, pp. 329-330, Bull & Sterzel (2013) op.cit. pp.18-20, Schultz, Mårten
(2011) Nya argumentationslinjer i förmögenhetsrätten Rättighetsargument, Svensk
Juristtidning, p. 996.
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Convention differ, the principle is that the highest common denominator
should apply.1088 Due to the supremacy of Union law and because the status
of the Convention equals that of a treaty, the Charter of Fundamental Rights
has a higher status than the Convention.1089
Administrative authorities subordinate to the Government are in
accordance with the duty of loyalty, obliged to execute the policies of the
government.1090
6.1.5 The status of the European Convention for Human Rights
When Sweden ratified the European Convention on Human Rights
and Fundamental Freedoms in 1951, Swedish law was by and large
considered to be in conformity with the Convention. The Convention
was not incorporated and for this reason, it did not form part of Swedish
law. Between 1952 and 1995, it exerted very little influence in practice.
According to a survey commissioned by the government in 2003, the
Convention had only been applied by Swedish courts in a limited number
of cases.1091
Forty-three years after the ratification of the European Convention on
Human Rights, Sweden was among the last countries in Western Europe
to incorporate the Convention which is now directly applicable in Swedish
law.1092 The obvious reason was Sweden’s accession to the European Union
but more important was presumably that Sweden had been held by the
European Court of Human Rights to violate the Convention in a number

Cameron, Iain (1997) op.cit. prop. 1993/94:117 Inkorporering av Europakonventionen och andra fri- och rättighetsfrågor, p.39.
1089
Art 6.2, TFEU, Åhman (2011) op.cit. p. 182.
1090
§ 1 cha 12, IG, SOU 2010:70, op.cit. p. 342.
1091
Prop. 1951:165 angående godkännande av Sveriges anslutning till Europarådets
konvention angående skydd för de mänskliga rättigheterna och de grundläggande
friheterna. Sweden accepted the authority of the Commission to manage individual
complaints in 1952 and in 1966, it accepted the authority of the Court, SOU 2008:125
p.395, SOU 2011:29. According to Bratt and Södergren, the practice of the Swedish
courts is uneven; Bratt Percy och Södergran Jan (2000a) Europakonventionens
tillämpning Bringing rights home, Europarättslig tidskrift, nr 3 2000, pp. 407
426. The Parliamentary Commission expressed concerns over the conformity in
Swedish legislation with article 13 p.40, Åhman(2009) (opubl). Bernitz, Ulf (2010)
Europarättens genomslag var står vi idag? Juridisk tidskrift Nr 3 2009/10, pp.. 477501.
1092
SOU 1993:40, Inkorporering av Europakonventionen och andra fri- och
rättighetsfrågor, prop. 1993/94:117 bet. 1993/94:KU24, rskr. 1993/94:246. Almost
all Council of Europe member states have transformed their legislation with the effect
that the Convention has direct application in their legal system. The Convention is the
only international human rights treaty that has been incorporated in Swedish law.
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of cases. The democratic process was no longer considered as sufficient to
guarantee the rights of the Convention.1093
The incorporation of the Convention by means of an ordinary law (statute)
made its position in the legal hierarchy equal to ordinary laws.1094 With
respect to the list of fundamental rights in the Swedish Constitution, it was
claimed that its incorporation in constitutional law would bring about an
undesired and twofold regulation of fundamental rights and freedoms which
could generate difficulties in application. Another reason for the choice of
an ordinary law was that it appeared unfamiliar to Swedish legal thinking
to make an international treaty superior to Swedish law.1095The European
Convention was however given a “special constitutional standing” which
was confirmed in a provision which established that no act of law or other
provision should be adopted which could contravene Sweden’s undertakings
under the Convention. With respect to the fact that this provision is directed
mainly to the legislator, it is claimed to have little effect with regard to judicial
control applied by courts.1096
The uncertainty that has prevailed about the legal status of the Convention
has ignited a debate on how a possible conflict between the Convention and
Swedish law could be resolved and this debate highlighted the principle of
treaty-conform construction.
When the Constitution was reviewed in 2004, the legislative committee saw
no reasons to adjust its legal status.1097
In legal doctrine, it has been increasingly argued that Swedish courts should
favour an interpretation in conformity with its obligation to be loyal to the
Convention.1098
The main reason to incorporate the Convention was that it should provide individuals
with a stronger protection but it was also acknowledged that the situation was
peculiar as compared to other countries. Prop. 1993/94:117, p.12, Cameron, Iain
(2011). An introduction to the European Convention on Human Rights. 6. ed. Uppsala:
Iustus, pp.181-185.
1094
SOU 1993:40, op.cit. prop. 1993/94:117 bet. 1993/94:KU24, Bernitz, Ulf (1995)
Europakonventionens införlivande med svensk rätt - en halvmesyr, Juridisk Tidskrift
1994/95, p. 295.
1095
SOU 1993:40, op.cit. del B, p. 127, prop. 1993/94:117 p. 36, SOU 2008:125, op.cit.
p. 405, Nergelius (2000) op.cit. p. 68.
1096
§19 cha 12, IG, prop. 1993/94:117 p. 36, Cameron, Iain (2011) op.cit.
1097
Cameron (1999) op.cit. p 37, Bull and Stertzel (2010) op.cit. p. 43, Shultz, Mårten
(2011b) Skadestånd som medel för ersättning vid kränkningar av mänskliga rättigheter
pp.221-222. In its comment to the proposal the Supreme Court highlighted the possible
problems that could arise in case of a conflict of norms. It stressed the fact that the
principle of lex specialis could have the consequence that Swedish law would set aside
the Convention. The Courts statement has been used as a support for the argument that
the Convention should have precedence in case of a conflict.
1098
The Sporrong and Lönnroth judgment was ground-breaking with respect to the
1093
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The number of cases brought to the European Court on Human Rights has
increased in recent years have prompted changes in legislation and payment
of compensation.
The growing importance of European Union law and the Convention’s
status in the acquis has given it a greater significance as a source of law in
recent years. Another factor which has contributed to strengthen the role
of the Convention is invocation of the Convention made by the Supreme
Court.1099
6.1.6 Protection of human rights in Sweden
Sweden could be described as a country with a high human rights profile.
It has signed and ratified the major human rights conventions and it has
subjected itself to periodic review by international monitoring bodies by
ratifying the optional protocols to these treaties.1100These bodies have
commended Sweden as a country committed to respect for human rights.1101
In the international field, Sweden is a firm promoter of human rights and
the human rights are also given great prominence in its foreign policies.
Sweden has made itself known for the Ombudsman institution and for its
determination in achieving equality between men and women.1102

inclination of to bring cases to the Euroepan Court of Human Rights, Sporrong and
Lönnroth v. Sweden, appl. 7151/75 judgment 18 December 1984, SOU 2008:125
op.cit. p. 398, pp. 403-404, Taube, Caroline (2004) Regeringsformen: positiv rätt
eller redskap för rättshaverister, in Smith, Eivind & Petersson, Olof (red.) (2004).
Konstitutionell demokrati. 1. uppl. Stockholm: SNS förl. p. 63, Åhman, Karin (2004)
Rättigheter i praktiken skydd på pappret eller verkligt genomslag, in Smith & Petersson
(2004) op.cit. pp 198-201,, Nergelius, Joakim (2010). Svensk statsrätt. 2. omarb.
uppl. Lund: Studentlitteratur p. 178, Schultz (2011) op.cit. p. 140 with references
to NJA 2005:462. Schultz, Mårten, (2011b) Skadestånd som medel för ersättning
vid kränkningar av mänskliga rättigheter, tryckt anförande vid Nordiska Juristmötet,
18-19 augusti 2011, Åhman, Karin (2010a) Lojalitetskravet i Europarätten och de
mänskliga rättigheterna, Europarättslig tidskrift 2010 nr 3 årgång 13, pp. 637-643,
Åhman (2011) op.cit. Cameron (2011) op.cit. p. 95.
1099
Craaford, Clarence (2009) Regeringsformens fri och rättighetsskydd och skadestånd,
Svensk juristtidning, p. 1062
1100
International conventions ratified by Sweden are found under www.
manskligarattigheter.se and in the publication Sveriges Internationella
överenskommelser (SÖ) according to the Ordinance 1990:1070 on the publication of
Sweden International agreements. Of major relevance are the International Covenant
on Civil and Political Rights (ICCPR), the European Convention on Human Rights
and the Convention on the Rights of the Child (CRC), United Nations (2011)
Core document forming part of the reports of States parties, Sweden, HRI/CORE/
SWE/2011, 2 September 2011.
1101
Ds 2001:10, op.cit. United Nations (2011) op cit. section 57-65.
1102
Prop. 1997/98:55 p.24, Regeringens skrivelse 1997/98:76 Demokrati och mänskliga
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In order to achieve a more systematic work with human rights, the Swedish
Parliament has adopted two National Action Plans for Human Rights which
have led to coherent reviews of the human rights situation in Sweden. The
focus of these plans, in which crime victims have not been the object of
specific attention, has been on protection against discrimination and on
vulnerable groups, such as women subjected to violence, children, disabled
persons, elderly people and national minorities.1103
In 2006, the government instructed a Delegation for Human Rights to
promote and to improve legal protection of human rights in Sweden. The
delegation highlighted among other things the need for explicit references
in legislation in human rights agreements ratified by Sweden and that a
Commission for Human Rights should be established, assigned with a broad
mandate to protect and promote human rights in Sweden.1104
Notwithstanding Sweden’s high human rights profile, the approach towards
human rights has by tradition been sceptical.1105 This stance goes back to
the general view of the role of law in society and the strong foothold of
Scandinavian legal realism. Legal thinking in Sweden has since the early
part of the last century been marked by the Uppsala school of legal theory.
The value-nihilism which characterised this school led to a strong refutation
of moral arguments in law and to the approach that arguments based on

rättigheter, Regeringens skrivelse 1997/98:89, Mänskliga rättigheter i svensk
utrikespolitik, Regeringens skrivelse 2007/08:109 Mänskliga rättigheter i svensk
utrikespolitik, Regeringens skrivelse 2011/12:3 Jämställdhetspolitikens inriktning,
Grimheden, Jonas, Laurin, Carin and Månsson, Katarina (2004) Sverige och
de mänskliga rättigheterna, Nordisk tidskrift for Mennneskerettigheter 22:2
(2004),Grimheden Jonas (2009) Underestimation of rights, in Jaichand, Vinodh &
Suksi, Markku (ed.) (2009). 60 years of the Universal Declaration of Human Rights
in Europe. Antwerp: Intersentia, pp. 111-133, Byrnes and Renshaw (2010) op.cit, p.
514.
1103
The World Conference on Human Rights 1993 recommended all states to consider
drawing up national action plans in order to further the protection of human rights in
a systematic way. The first action plan spanned the three-year period from 2001 until
2004 and the second plan covered the period 2006-2009, Skr. 2001/02:83, op.cit.
Regeringens skrivelse 2005/06:95, En nationell handlingsplan för de mänskliga
rättigheterna i Sverige 2006-2009, SOU 2011:29, op.cit. p.95-99.according to the
govern evaluation of human rights policies, action plans are considered as suitable
tools to address human rights and for this reason, they will subsequently form basis
of the systematic work for human rights in Sweden Skr.2001/02:83 op.cit. p.39, SOU
2010:70, op.cit.
1104
Terms of Reference, kommittédirektiv, Delegationen för mänskliga rättigheter,
2006:27, SOU 2010:70 op.cit. pp.35-37, Sandgren Claes (2007) Nationella handlingsplaner för mänskliga rättigheter Juridisk Tidskrift 2006/07, nr 4, p 862.
1105
Bratt Percy och Söderberg Jan (2000) Europakonventionens tillämpning i det
inhemska systemet Bringing rights home, Europarättslig tidskrift, p. 407.

277

CHAPTER 6 SWEDEN

human rights were inappropriate from a methodological perspective.1106 In a
climate where the human rights were associated with the natural law school,
principled rights jurisprudence was alien to Swedish lawyers.1107 The great
influence of Axel Hägerström, the leading man of the Uppsala school has
according to current scholarship impacted on the common perception of law
in Sweden. Following the ideas of this school; it could not be scientifically
determined what rights and duties exists under such and such circumstances
and tis view made a science of legal rights and duties unthinkable.1108
This philosophical dimension that infuses the stance towards human rights
in Sweden has been merged with political and historical considerations.
Sweden has not been subjected to dictatorship and oppression for many
years and its approach towards human rights must be viewed in perspective
of the strong emphasis of public power. In the Swedish welfare-state marked
by social engineering, human rights protection is weighed against social
interests. Bearing this in mind, the official view has been that the general
welfare-system has and should contribute to the practical enjoyment of
a number of rights.1109 The Swedish stance has been that the democratic
process as a sufficient safeguard of the individuals. From this perspective,
the view of the state as a threat to the individual has been alien to Swedish
For an overview of the Scandinavian school, Wacks, Raymond (2012) Understanding
jurisprudence An introduction to legal theory, Oxford University Press, pp. 154-159.
The approach to human rights has in doctrine been commented by many writers,
Strömholm (2000) General features of Swedish law, in Bogdan, Michael (red.)
(2000). Swedish law in the new millennium.1.ed. Stockholm: Norstedts juridik, p.46,
Shultz (2004) “Analyze This! Some Swedish Reflections on the Europeanization of
Tort Law”, European Business Law Review 2/2004, Schultz, Mårten (2009) Rights
Through Torts: The Rise of a Rights Discourse in Swedish Tort Law, European
Review of Private Law 3-2009, pp.305-333, Leviner, Pernilla (2011) Rättsliga
dilemman i Socialtjänstens barnskyddsarbete Jure förlag Stockholm pp. 85-86,
Bernitz, Ulf (2011) Rättighetsskyddets genomslag i svensk rätt konventionsrättsligt
och unionsrättsligt, Juridisk tidskrift 2010/11 p. 823,.
1107
Tarschys, Daniel (2001) Europarådet, EU och de mänskliga rättigheterna, Juridisk
Tidskrift, 2000-01:3 p. 511, Wiklund (2008) op.cit, p 222, Corell argues against
a categorical adherence to the Uppsala school of thinking, Corell, Hans (2008)
Rättspositivismen i folkrätten ur ett praktiskt perspektiv, Svensk Juristtidning No 1
2008) p 35 Bernitz, Ulf (2010) Europarättens genomslag -var står vi i dag? Juridisk
tidskrift, Nr 3 2009/10, pp. 479-480.
1108
Schultz (2004) op.cit. p.235.
1109
1 § 1, IG, All public power in Sweden proceeds from the people, Hydén, Håkan
(2007) Olika perspektiv på mänskliga rättigheter, in Staaf, Annika & Zanderin, Lars
(red.) (2007). Mänskliga rättigheter i svensk belysning. 1. uppl. Malmö: Liber, p.47,
Grimheden describes the debate in academia with respect to the political resistance,
Grimheden (2009) op.cit. p.111, Schultz (2011) op.cit. Human Rights Council
(2010) National report submitted in accordance with paragraph 15 (a) of the annex
to Human Rights Council resolution 5/1 Sweden Working Group on the Universal
Periodic Review, Eighth session Geneva, 3-14 May 2010.
1106
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lawyers and contrary to this belief, human rights are sometimes considered as
intimidating to parliamentary sovereignty.1110 The slight interest in this field
of law has also influenced the knowledge of human rights among lawyers and
led to insecurity on how to apply the relevant treaties.1111
The disbelieving attitude against human rights in Sweden has been
manifested in different ways.1112 It prompted a reluctant position towards
incorporation of the European Convention and at least initially, a restrictive
interpretation of the Convention, a scepticism towards constitutional
control which in turn has been manifested in difficulties for individuals to
access courts and authorities.1113 References to human rights treaties and
principles are uncommon in Swedish legislation and legal practice.1114 All
in all the discussion on the role of human rights in legal policies reflects a
tension between political and legal power.1115
The international monitoring committees have expressed concern about the
high prevalence of violence against women and in some contexts, comments
have been made about the lack of accountability.1116
Arnason, Agust Thor (2004) Den gode staten Menneskerettigheter i Norden,
Nordisk Tidskrift for Menneskerettigheter, Vol 22 nr 2, pp. 129-134, Kleineman, Jan
(2009) Europakonventionen och den svenska skadeståndsrättens utveckling, Juridisk
Tidskrift, 2008/091 No 3, p. 547.
1111
Stern och Österdahl (2012) op.cit. pp. 300-309.
1112
Shelton, Dinah. (red.) (2011). International law and domestic legal systems [Elektronisk
resurs] : incorporation, transformation and persuasion. Oxford: Oxford University
Press, pp. 1-2.
1113
Bratt and Södergren (2000a) op.cit. p. 407. Bratt, Percy and Söderberg, Jan (2000b)
Axplock ur svensk tillämpning efter inkorporeringen av Europakonventionen 1995,
nr 2000, p. 427, Grimheden (2009) op.cit. p.129,
1114
SOU 2011:29 op.cit. p. 245. Two exceptions are the provisions on the European
Convention on Human Rights and the principle of the best interest of the child.
1115
SOU 1997:116 Barnets bästa i främsta rummet FN:s Konvention om barnets
rättigheter i Sverige, p. 15, prop. 2009/10:80 op.cit. pp.145-148, Nergelius (2009)
op.cit. Husa, Jaako (2010) Nordic constitutionalism, in Scandinavian studies in
law, volume 55, p. 102, Vahlne Westerhäll, Lotta (2012) Folkrättens påverkan på
förvaltningsrätten - ett idéhistoriskt perspektiv, in Stern and Österdahl (red.) (2012)
op.cit. p 257.
1116
Para 13, Economic and Social Council (2008) Consideration of reports Concluding
observation of the Committee on Economic Social and Cultural Rights, E/C.12/SWE/
CO/5, 1 December 2008. In the context of gender mainstreaming CEDAW/CSWE/
CO/ 8 April 2008, in the context of civil and political rights (2004),para 4, CCPR/C/
SWE/CO/6, in the context of children’s rights para 8, Committee On The Rights Of
The Child (1999) Twentieth session Consideration Of Reports Submitted By States
Parties Under Article 44 Of The Convention Concluding observations: SWEDEN
CRC/C/15/Add.101, 10 May 1999 para 6, 7, Thirty-eighth session consideration of
reports submitted by states parties under article 44 of the Convention Concluding
observations: Sweden CRC/C/15/Add.248 30 March 2005, General Comment No
12 (2009) The right of the child to be heard, CRC/GC/C/12, 20 July 2009, para 10,
1110
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In recent years, issues relating to human rights have become increasingly
topical in society at large as well as in the application of law. This development
is visible for example in the government’s website on human rights, in the
direction of the child policies and in the objective to establish indicators for
evaluating compliance with human rights commitments.1117
6.2 Policy-making on victims
6.2.1 Towards a victim-oriented legislation
The victim-oriented reforms in Sweden can be divided in two stages. During
the first stage, covering the late 1970s until the mid-1990s, legal changes
focusing on protection and compensation were implemented, while during
the second stage, spanning 1990s until the present date, emphasis has been
on training and treatment with the overall aim of sensitizing the public and
the criminal justice system about the needs of victims. Since the mid 1990s,
criminal policies have been guided by the principle of just deserts and an
extended level of punishments.1118
Like in other countries, the victim-oriented reforms were ignited by the
debate on rapes during the 1970s. Many of the early reforms were geared at
improving the possibilities of victims to access compensation. The enactment
of legislation on state compensation at that time was a springboard for
measures aimed to improve the situation of victims.1119 Amendments in

16 Committee on the Rights of the Child, Concluding observations, CRC/C/SWE/
CO/4, 12 June 2009 and in the context of the Convention against Torture, para 11, 20
CAT/C/SWE/CO/5, para 9, 46, 49.3 Office of the Commissioner for Human Rights
Report by Mr Alvaro Gil Robles on his visit to Sweden, 21-23 April 2004.
1117
SOU 2010:70, op.cit. pp. 273-282, kommittédir 2006:27 op.cit., Corell (2008)
op.cit.Regeringen Socialdepartementet (2012) Regleringsbrev för budgetåret 2013
avseende Barnombudsmannen, Barnombudsmannen (2013) Årsredovisning 2013
1118
Ds 1993:29, Brottsoffren i blickpunkten – åtgärder för att stärka brottsoffrens
ställning, p.71, Regeringen (2007) Utbildningsprogram för att öka kunskapen om
sexualbrottsoffer och förbättra bemötandet av dessa brottsoffer, Ju2007/4690/
KRIM, Regeringen (2008) Utbildningsprogram för att öka kompetensen i frågor
som rör prostitution och människohandel för sexuella ändamål, Ju2008/7290/
KRIM, Tham, Henrik (2005) From treatment to just deserts in a changing welfare
state, in Crime and justice in Scandinavia, Träskman, Per-Ole (2009) Brottsoffrets
roll i brottmålsrättegången, Nordisk tidskrift för Kriminalvidenskab, p.271,
Lernestedt (2011). Brottsofferskepnader, in Lernestedt ochTham (red) Brottsoffret
och kriminalpolitiken, Nordstedts juridik, Ljungwald, Carina (2011) The emergence
of the crime victim in the Swedish Social Services Act, Doctoral thesis in Social work
at Stockholm University Sweden, Stockholm Studies in Social Work 28, pp. 58-62.
1119
For a review of the development of victim-oriented legislation; Lindstedt Cronberg,
Marie (2002) Från målsägare till brottsoffer, in Bergenlöv, Cronberg och Österberg
Eva (2002) Offer för brott, pp. 40 -53, Wergens, Anna (2002) The role and the standing
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the Code of Judicial Procedure (CJP) made it easier for victims to pursue
their claims for damages in connection with the criminal proceedings and
the prosecutor was given increased obligations to act on behalf of the victim
with respect to damages.1120
In 1988, a new form of non-pecuniary compensation, denoted as violation
(in Swedish, kränkning) was introduced. This compensation, which is
directed at the mental suffering and aimed for crimes directed at the victim’s
physical and sexual integrity, is provided independently of other injuries.
The assessment is made on objective grounds and connected to the type
of crime rather than to the injuries. The objective of this compensation, to
restore and remedy the victim entailed an increasing focus on the harm done
to the crime victim.1121
The establishment of non-governmental organisations working to support
women subjected to violence and later also other groups of victims
contributed to an increased awareness on victims’ needs and rights. The
perception of victimization as a harrowing experience gained recognition
in society during the 1980s, and from that time and onwards, a general call
for better legal protection of crime victims was part of the criminal policies.
Non-governmental organisations were set in place and the Act on Counsel
for the Injured Party, which provided crime victims with possibilities for
legal represented during investigation and trial was adopted.1122
The policies of this period, which were marked by the objective to protect
victims’ privacy and physical integrity, led to legislation on visiting bans and
the protection of personal details for intimidated persons. More attention
was gradually geared at the feelings of insecurity experienced by most
victims witnessing in court. As a part of this development, a pilot project on
witness support services was established by the government, later followed
by a commission to set in place such services in all district courts.1123
of the victim in the face of criminal procedure, Revue International de Droit, 1-2 vol
73, Lindgren, Magnus, Pettersson, Karl-Åke & Hägglund, Bo (2001). Brottsoffer: från
teori till praktik. Stockholm: Jure CLN,pp. 60-83, Tham, Henrik (2011) Brottsoffrets
uppkomst och utveckling som offentlig fråga i Sverige, in Lernestedt och Tham (red)
Brottsoffret och kriminalpolitiken Nordstedts juridik, pp. 23-49.
1120
§ 2 cha 22, CJP, DsJu 1986:10 Ändrade regler om enskilt anspråk vid förundersökning
och rättegång m.m. prop. 1987/88:1.
1121
§ 3, cha 2, Tort Liability Act, § 2 section 2, the Criminal Injuries Compensation Act
(SFS 1978:413), Ds Ju 1987:1, prop 1987/88:92 bet k 87/88JuU37, rskr 1987/88:240,
SOU 1992:84, prop. 2000/01:68, Schultz, Mårten (2008). Kränkning: studier i
skadeståndsrättslig argumentation. Stockholm: Jure, Schultz (2009) op.cit.p.326.
1122
Act 1988:609, SOU 1986:49, Målsägandebiträde, prop. 1987/88:107, Falkner, Sten
(1986) Stöd och hjälp åt brottsoffer: en probleminventering Brottsförebyggande
rådet Kansli PM. Childrens rights in society (BRIS) was established in 1971 and the
first women’s shelters were established in 1978.
1123
JU 2001-4716 KRIM, prop. 2000/01:79 Stöd till brottsoffer, pp. 25-26, Riksåklagaren
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A predominant part of the victim-oriented legislation was initiated by the
women’s movement. The objective to prevent victimised women from
retracting their reports prompted reforms which later influenced other
groups of victims.1124 The governmental commission which in 1993 was
mandated by the government to consider the problem of violence against
women assumed a significant role in the overall development and its efforts
to raise awareness on the specific problems of victimised women infused the
general debate on victims.1125 A ground-breaking reform was the adoption
of legislation on a new offence denoted as breach of women’s peace which
was bolstered with a number of non-legislative measures aimed to improve
knowledge on violence against women.
In a Bill on victims, the government prioritized training, increased cooperation between authorities, information and research and these issues
have ever since been guiding to victim policies.1126
A distinctive feature of Swedish victim policies is the stress placed on the
state’s responsibility towards crime victim. An expression of this feature is
that protection of crime victims forms part of the general objectives of the
criminal policies and crime victims have been part of the annual budget bills
for many years.1127
In accordance with the general welfare politics in Sweden, the overall
responsibility for the wellbeing of victims is placed on the local social
committees.1128 The significance given to the victim in criminal justice
policies was reflected in the establishment in 1994 of the Crime Victim
Compensation and Support Authority, a governmental authority with
overall responsibility for issues related to victims.1129

(2000) A catalogue of witness protection and security measures / Gunnar Adell and
Christer Ovallius ; ed. by: Barbro Jönsson DV-rapport 2002:6 Framtidens riktlinjer
för säkerhetsarbete i domstolsväsendet .
1124
§ 15, cha 20 CJP, § 10, cha 23 CJP, SFS 1994:420 The Act on Visiting Bans, SFS
1988:688, the Act on Fictious Data 1991:493, prop. 1990/91:153, pp. 120124,prop 1990/91:SkU28, rskr 1990/91:320, Act on Counsel for the injured party,
Act 1988:608, SOU 1986:49 op.cit. SOU 1994:56 Ett centrum för kvinnor som
har våldtagits och misshandlats; Grantröm, Görel (2012) Brottsoffrets ställning i
straffprocessen: början till en komparativ ansats, in Derlén, Mattias & Lindholm,
Johan (red.) (2012). Festskrift till Pär Hallström = Volume in honor of Pär Hallström.
Uppsala: Iustus, p. 297.
1125
Dir 1993:88, Kommission om våld mot kvinnor, SOU 1995:60 Kvinnofrid, prop.
1997/98:55, bet 2000/01:juU20, rskr.2000/01:205.
1126
Direktiv 1995:94, Utvärdering av åtgärder på brottsofferområdet, SOU 1998:40,
Brottsoffer vad har gjorts? Vad bör göras? prop. 2000/01:79, op.cit.
1127
Prop. 1997/98:01, Budgetproposition för 1998, prop. 2010/11:1 Budgetproposition
för 2011, prop. 2013/14 Budgetproposition för 2014, pp. 44-48.
1128
§ 11 cha 5, the Social Services Act, 2001:453, SFS 2007:225.
1129
Prop. 1993/94:143 Brottsoffer i blickpunkten. The Crime Victim Compensation
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A manifestation of the state’s responsibility for victims is the distribution
of means to non-governmental organisations. The victim support
services receive the major part of their funding from the Crime Victim
Fund which channels 65 % of the available means to non-governmental
organisations.1130The non-pecuniary compensation violation which is
another indication of the responsibility of the state assumes a great role
in Swedish victim policies from a symbolic as well as from a financial
perspective.1131
The various victimagogic measures gradually materialized as the victim
perspective. The objective that criminal justice policies should be infused
by a victim perspective has recurrently been underlined by the government
and by authorities in the legal system. Although it is seldom specified what
it signifies, it has been presumed that the victim perspective represents a
way to show that society is taking sides with the victim and it is often held
that it presupposes knowledge about victims, their reactions and how they
experience the criminal justice system.1132
Swedish policy-making on victims has in the last decades been characterized
by its stress on the needs of vulnerable groups. While initially the main focus

and Support Authority has three working areas, criminal injuries compensation,
administration of the Crime Victim Fund and acting as a Expertise centre. The
establishment of the authority paralleled the adoption of the Crime Victim Fund,
which prescribes offenders to pay a surcharge for each crime punishable with prison
in the sentencing scale, Act on the Crime Victim Fund SFS 1994:419.
1130
Brottsoffermyndigheten (2014) Årsredovisning 2013, p. 12.
1131
Violation represents the greatest part of the compensation awarded to victims from
the Crime Victim Compensation and Support Authority, Brottsoffermyndigheten
(2004b) Verksamhetsberättelse p.6, About the role of violation in Sweden, Friberg,
Sandra (2010). Kränkningsersättning: skadestånd för kränkning genom brott. Diss.
Uppsala : Uppsala universitet, 2010, Tham (2011) op.cit. Dahlstrand, Karl (2012)
Kränkning och upprättelse, en rättssociologisk studie av kränkningsersättning till
brottsoffer, Lunds universitet.
1132
Victims are often addressed in terms of the victim perspective, Ds Ju 2004:1 Anmälan
och utredning av sexualbrott Förslag på förbättringar ur ett brottsofferperspektiv,
prop. 2007/2008 :1 Budgetpropositionen för 2008 utg.omr 4, prop. 2008/09:1
p.13, prop. 2009/10, p, 16, prop. 2001/11:01, p. 17, Brottsoffermyndigheten
(2007a) Ett nationellt samordningsprogram för brottsofferfrågor Umeå,
Brottsoffermyndigheten (2009) Utbildningsprogram för bättre bemötande av
sexualbrottsoffer i rättsväsendet, Redovisning av ett regeringsuppdrag p. 16, p
34, Rikspolisstyrelsen (2010a) Polisens nationella brottsofferundersökning – En
attitydundersökning av hur brottsoffer upplever sina kontakter med polisen, rapport
2010:3, Stockholm, Riksrevisionen (2011a) Brottsutsatt Myndigheternas hantering
av ekonomisk kompensation på grund av brott 2011:18, Riksrevisionen (2011b) Att
hantera brottmål effektivt - En utmaning för regeringen och rättsväsendet 2011:27,
SOU 2008:106 Ett ökat förtroende för domstolarna - strategier och förslag, p.121.
SOU 2013:17 Brottmålsprocessen.
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was on women subjected to violence, in recent years, attention has been
given to victims of hate crime, victims of violence in same-sex relationships,
victims of honour-related violence and children who witness violence against
their close relatives.1133
6.2.2 A specific direction of victim policies; the treatment of victims
Swedish victim policies have over the last twenty years seen a specific
leaning towards reception and treatment of victims. The concept treatment
(in Swedish, bemötande) signifies how professionals in the criminal justice
system manage their meetings with individuals in general and with
individuals in crisis, in particular. Treatment is often addressed in terms of
correctness, professionalism and friendliness and it has yielded an emphasis
on information, training and co-operation between the authorities in the
criminal justice system.1134
The predilection to emphasise treatment of victims originated in the
government’s bill on crime victims which influenced victim policies.1135A
Regeringens skrivelse, 2007/08:39, Handlingsplan för att bekämpa mäns våld
mot kvinnor, hedersrelaterat våld och förtryck samt våld i samkönade relationer
(skrHandlingsplan mot prostitution och människohandel för sexuella ändamål (skr.
2007/08:167), Handlingsplan för att förebygga och förhindra att unga blir gifta mot
sin vilja (skr. 2009/10:229). Regeringen (2010) Uppdrag att ta fram förslag på delmål
samt en struktur för uppföljning inför en handikappolitisk strategi, S2010/4319/ST,
Granström Görel (2008) Rättsväsendets prioritering av hatbrott, Retfærd. Nordisk
Juridisk Tidsskrift, 123(4): 83-101.
1134
The word treatment is used for lack of better words but the notion is applied in
victimological literature, Dijk, J.J.M. van (2005). Benchmarking legislation on
crime victims: The UN Victims Declaration of 1985, in E. Vetere & D. Pedro
(Eds.), Victims of crime and abuse of power: Festschrift in honour of Irene Melup.
Vienna, Austria: United Nations Press. On a general basis, this issue became a
topic of concern in public administration in the early 1990: s when it was raised
in the context of citizens participation in public life. It went well together with the
ascendancy of the crime victim in criminal justice policies. Rikspolisstyrelsen (2001)
Brottsoffer En handledning för polisens del i lokalsamhällets brottsofferstödjande
arbete, RPS Rapport 2001:1, Riksrevisionen (2011a) op.cit., Åklagarmyndigheten
(2012a) Bemötande av brottsoffer Handbok Utvecklingscentrum Göteborg, p. 7,
SOU 2007:39 Framtidens polis, p.12, 39, 43, Granström, Görel Landström, Lena
Mannelqvist, Ruth (2008) Ett pilotprojekt om bemötande av brottsoffer riktat till
åklagare, Enarsson, Therese (2011) Bemötande av brottsoffer. Ett svårthanterligt
begrepp i en rättslig kontext, in Granström Görel red (2011) Förrättsligande,
Rapport från 2011 års forskningsinternat, Socialstyrelsen (2012) Brottsoffer och
deras närstående socialtjänstens ansvar för att ge stöd och hjälp, Västerås, Enarsson,
Therese (2013). Brottsoffer i rättskedjan: en rättsvetenskaplig studie av förhållandet
mellan brottsoffers rättigheter och rättsväsendets skyldigheter. Diss. Umeå: Umeå
universitet, 2013, in particular, pp. 80-88.
1135
Prop. 2001/01:79 op.cit. The bill generated a number of governmental commissions
1133

284

Human rights for victims of non-state crime: Taking victims seriously?

dissertation on the experiences of crime victims in the criminal justice
system brought treatment of victims to the fore and other victimologists
have explored this matter.1136 Governmental commissions examining the
situation of victims of sexual crime and communication between legal
authorities and citizens have added weight to this matter.1137
The concept treatment is comprehensive and embraces a large number of
aspects. A distinction is often made between institutional and personal
treatment. The latter aspect, which has been given great attention, is directed
at the personal behaviour of legal professionals which is expressed in their
language, accessibility and capacity to express empathy. The problem
of defining what constitutes a good behaviour is obvious and has been
acknowledged by many experts.1138
Some of the problems that have been given great attention in the context
of treatment are the insufficient information to victims, the inaccessibility
of prosecutors, the lack of waiting-rooms in courts and victim’s feelings of
being neglected and not taken seriously. The tendency to focus on personal
treatment is manifested in statements about how victims are neglected
and badly received in the legal system. In accordance with this approach,
treatment has become a matter of changing attitudes and of training legal
personnel to act correctly and professionally.1139

which have informed the work of the police and prosecutors, Regeringen (2007)
Utbildningsprogram för att öka kunskapen om sexualbrottsoffer och förbättra
bemötandet av dessa brottsoffer, Ju2007/4690/KRIM Regeringen (2008)
Utbildningsprogram för att öka kompetensen i frågor som rör prostitution och
människohandel för sexuella ändamål, Ju2008/7290/KRIM, Regeringen (2011)
Utbildningsprogram för att vidareutveckla och genomföra ett utbildningsprogram
för bättre bemötande av sexualbrottsoffer i samband med polisanmälan,
förundersökning och rättegång. (Ju2011/3982/KRIM).
1136
Lindgren, Magnus (2004). Brottsoffer i rättsprocessen: om ideala brottsoffer och
goda myndigheter. Diss. Stockholm : Stockholms universitet., 2004, Granström,
Landström and Mannelquist (2009) Professionalitet i yrkesrollen - bemötande av
brottsoffer, Juridisk tidskrift, nr 2 2008/09, pp. 296-310, Lernestedt (2011) op.cit.
The evaluations of victimological research in Sweden have displayed a strong penchant
on issues related to treatment, Andersson Tommy (2009) Brottsofferfondens stöd till
brottsofferforskning 1994-2007 en sammanställning gjord av Tommy Andersson.
1137
Ju 2004:1 op.cit, Ju 2007:08 förtroendeutredningen, dir 2007:93, SOU 2008:106.
1138
Dir 2007:93, SOU 2008:106 op.cit p.117-165, Brottsoffermyndigheten (2009)
Utbildningsprogram för bättre bemötande av sexualbrottsoffer i rättsväsendet,
Redovisning av ett regeringsuppdrag Ju2007/4690/.
1139
§4, Administrative Act, SFS 1985:223, § 3, Police Act, SFS 1984:387, § 1 cha
4, Decree on the Police 1998:1558, § 17, Decree on Preliminary Investigations
1947:948 A provision in CJP rules that questions inviting to a specific answer by their
content or form, or by the way in which they are presented may not be put unless it is
required in order to investigate to which extent the witness’ statement corresponds
with the real course of the event. The court shall reject questions that are manifestly
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Victims’ experiences of treatment in the criminal justice system have
been studied in surveys conducted by the police, the National Courts
Administration, the National Council for Crime Prevention and the Victim
Support Association.1140 The National Audit Authority declared in 2011
that the poor treatment of victims was a factor that justified an appraisal of
the criminal justice system.1141
6.2.3 The treatment direction - some reflections
The strong leaning on treatment in Swedish policies can be explained
in different ways. The awareness about the phenomenon of secondary
victimization and the importance attached to social support and respectful
behavior increased in Sweden parallel to the development of victimological
research.1142 The finding that victims felt neglected and unsatisfied
with the reception in the criminal justice system despite the action that
was taken on their behalf became a main justification for stressing the
attitudes of professionals.1143 Another reason to emphasise treatment and
professionalism was the understanding that the experiences of victims are
useful to the overall confidence in the criminal justice system.1144
The emancipation of the victim yielded a need to shift he prevailing focus
on the offender to the harm done to the victim. In accordance with this
approach, the basic duties of law enforcement agencies to protect individuals
from crime, to investigate and to prosecute crime have become described
as the offender perspective and along the lines of this thinking, the victim
irrelevant to the matter at issue, confusing, or otherwise inappropriate § 9 cha 5 and
§ 4 section 2 cha 46 CJP Brottsoffermyndigheten (2009) op.cit
1140
SOU 1998:40 op.cit. Lindgren and Quarnström (1999) Brottsoffren i rättsprocessen,
Lindgren and Quarnström (2003), Brottsoffren i rättsprocessen. Complaints to
the Parliamentary Ombudsman and the Chancellor of Justice have underlined the
problem with treatment of victims Parliamentary Ombudsman dnr 3912-2007,
2008-05-12, Parliamentary Ombudmsan (JO) Remissyttrande över betänkandet
Ökat förtroende för domstolarna – strategier och förslag 2009-03-30 Hovrätten för
Västra Sverige (2006) Vad tycker brukarna?, Hovrätten för Västra Sverige (2008) Har
vi blivit bättre på att bemöta brukarna?, Rikspolisstyrelsen (2010a) op.cit.
1141
Riksrevisionen (2011a), (2011b) p.9.
1142
Joanna Shapland and Jo-Anne Wemmers have conducted research on secondary
victimization. Shapland, Joanna, Willmore, Jon & Duff, Peter (1985). Victims in the
criminal justice system. Aldershot: Gower,Wemmers, Jo-Anne M (1996). Victims in the
criminal justice system. The Hague: WODC-Ministry of Justice, pp.39-40.
1143
Lindgren and Quarnström (1999), (2003) op.cit. Hovrätten för Västra Sverige
(2006) op.cit.
1144
SOU 1998:40, op.cit. pp. 134-157,, SOU 2008:106, op.cit. pp. 43-60, 148, prop.
2010/11:1 utg.omr.4 p. 18, Brottsoffermyndigheten (1997) Brottsofferarbetet i
Sverige, Tham (2001) Brottsoffrets uppkomst och framtid, in Åkerström och Sahlin
(2001) Det motspänstiga offret, p.36, Åklagarmyndigheten (2012a) p.7.
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perspective has in many instances become tantamount to improved
treatment.1145 This transformation is reflective of the procedural justice
which has gained attention in victimology.1146
The tendency to emphasise treatment must be understood in view of how
victim-oriented policies have developed in Sweden. The first steps to improve
the situation of victims were taken thirty years ago and in this light, the focus
on treatment seems as a natural follow-up in the process of achieving full
implementation of victims’ rights. The treatment approach is based on
considerations which for a long time used to be neglected and which signify
that not legal provisions alone are decisive to the victim’s experience of the
justice system.1147
A somewhat more analytical perspective makes the indeterminateness of the
treatment direction evident. Statements and declarations about treatment
are characterized about the importance of considering this matter. The
ambiguousness that surrounds the policies on treatment is emphasized in a
recent dissertation on victim policies.1148 A strong direction on the personal
aspects of treatment has sometimes succumbed to other rule of law aspects
such as for example protection from undue delay.
Current victim policies must be seen in view of how victims estimate their
experience in the criminal justice system. The contacts which crime victims’
have with the justice system have over the last years been evaluated in the
Swedish Crime Survey, commissioned by the government and carried
out by the Swedish National Council for Crime Prevention. The results
of these studies have in the last years been unequivocal. Victims are more
pleased with the treatment they receive than with the quality of criminal
investigations.1149 In the latest survey, 31 % victims were satisfied with the
Rikspolisstyrelsen (2003) Brottsofferarbetet inom polisen, En nationell
handlingsplan, Leyh McGonigle observes the link between vicitms procedural rights
and the duty to investigate and prosecute, Leyh, Brianne McGonigle, Procedural
justice?: victim participation in international criminal proceedings, Cambridge
Intersentia, p. 340.
1146
Chapter 7, section 7.1.1.4, 7.1.2.3, Dijk J. J. M van (1988) Ideological trends within
the victims movement an international perspective, in Maguire, Mike & Pointing,
John (red.) (1988). Victims of crime: a new deal?.Milton Keynes: Open University
Press, p.116.
1147
Burman, Monika (2009) Domstolars bemötande Några kommentarer i Svensk
Juristtidning, årgång 94 nr 7/09, pp.774-780. The National Council for Crime
Prevention has stressed the need for change of attitudes, Brottsförebyggande rådet
(2007a) Brottsofferperspektiv på det brottsförebyggande arbetet p 6, 34, 37, 41.
1148
The governmental committee which examined public confidence recommended
that the courts should develop strategy for the treatment of victims, SOU 2008:106
p.118, Enarsson (2013) op.cit, pp. 221-222.
1149
Brottsförebyggande rådet (2008) Brottsoffers benägenhet att anmäla brott, Rapport
2008:12 79% of crime victims are satisfied with reception and treatment. Hovrätten
1145

287

CHAPTER 6 SWEDEN

way in which the investigation was managed whereas 73% were pleased with
the treatment they received from the police and previous surveys display the
same pattern.1150
The treatment direction in Swedish reflects the right to respect and
recognition in victims’ rights instruments but it can also be interpreted
as a positive offshoot of the discourse that connects victims with human
rights. Viewed from another perspective, this direction towards treatment
and reception can be traced back to basic principles about dignity and the
equal worth of individuals. Most important is that treatment comprises a
very important element in the objective to provide individuals with access
to justice. This connection between fundamental values, rule of law and
treatment is however rarely recognised.1151 The emphasis on treatment of
victims may be considered as an expression of respect for the human dignity
and the fair trial principle. The fact that this connection is seldom made
explicitly weakens the contention that human rights has played a dominant
role in this respect.1152
The right to respect and recognition is a comprehensive right with a multifaceted dimension. It is manifested in provisions on compassion, sensitivity
and respect for the victim’s dignity in victims’ rights instruments. It is often
associated with specific forms of secondary victimization generated by
neglect, lack of friendliness, personal commitment and empathy and it is this
dimension which has been been underlined in Sweden.
According to a broader interpretation, respect also signifies procedural
guarantees and the right to have access to justice.1153Victimological studies
on the implementation of victims’ rights have concluded that to ensure full
implementation of the right to respect, all the major rights in the victim
rights instruments must be complied with.1154 This perception must be
för Västra Sverige (2008) op.cit. pp. 35-37, Brottsförebyggande rådet (2014b)
Nationella trygghetsundersökningen NTU 2013, Brå rapport 2014:1 Om utsatthet,
trygghet och förtroende, pp. 140-149.
1150
Brottsförebyggande rådet (2014b) op.cit. p.144 compared with the survey for 2011 in
which 58% had positive experiences of the police and considerable more were pleased
with accessibility than with information and the investigation, Brottsförebyggande
Rådet (2012) Nationall Trygghetsundersökning 2011, p.113 Rapport 2012:2 p.15,
pp.84-90. Brottsförebyggande rådet (2013c) Bemötande i domstol Olle Westlund
Annika Eriksson 2013:11
1151
The report of the governmental commission on public confidence referred to the
common value ground, SOU 2008:106, op.cit. p. 41, 88.
1152
With respect to racist crime /hate crime, prop.199394:101 refers to a moral view
based on respect for the individual.
1153
Para 175, Council of Europe (2007) Non-criminal remedies for crime victims,
Directorate General of Human Rights and Legal Affairs.
1154
Para 171-172, Council of Europe (2007) op.cit, van der Aa, Suzan, Pemberton
Anthony, Lázaro, Rasquete, Amaral, Marques,Pita (2009) Victims in Europe
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connected to the approach of secondary victimization as representing all the
consequences that arise when the rights of victims are not met, including
lack of access to justice and protection of physical integrity.
The direction described above implies that the victim perspective has
become dominated by the issue of treatment. Although the significance of an
effective management of investigations is underlined in general statements
on the criminal justice system, it is not described as part of the victim
perspective.1155
6.3 Victims’ rights in Sweden
6.3.1 Introduction
The objective of this section is to explore whether the discourse on victims’
rights as a matter of human rights has influenced Swedish legislation and
victim policies. There are two dimensions of this enterprise. One is focused
on whether and how the rights of crime victims are exhibited in Swedish
policies and the other is focused on how victims are considered in the human
rights context in Sweden.
To pursue this objective, the language of prepatory works, public information
and policy documents has been examined. Although this is a coarse device
for a full understanding of the questions, it may shed some light on whether
the relevant international standards have played a role for the direction of
Swedish victim policies.1156 With respect to the position of the victim in
human rights policies, the government’s strategies for human rights have
been the point of reference.

Assessment of the Implementation of the Framework Decision on the Standing of
Victims in Criminal Proceedings, p.41.
1155
The bills on national budget have for some years underlined that no measure is more
important than investigating crime, apprehending the suspect and punish the guilty,
prop.2010/11:1 utg.omr. 4 p. 31.Rikspolisstyrelsen, RPS (2010a) pp.11-12, One of
the reports the performance of the police with respect to victims states that persons
in charge of the investigation are focusing on the investigation and the offender
and therefore neglecting the victim perspective, Rikspolisstyrelsen, RPS (2010d)
Inspektion av polismyndigheternas handläggning av brottsofferfrågor, p 16. In the
annual report of the Swedish National Police addresses work with crime victims
under a separate heading which describes action to improve information and to
improve its capacity of the police to treat victims(p 13).
1156
Documents concerned with criminal law and criminalisation have not been
considered in this overview and the review does not claim to be exhaustive.
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6.3.2 Victims’ rights in Swedish policy-making
The prepatory works to some of the victim-oriented acts include statements
on the growing attention given to the victim issue at the international level
and legislative reports and bills have referred to the Victim Declaration
and to the European instruments on crime victims.1157 The governmental
committee which was appointed to survey measures taken on behalf of crime
victims brought the growing number of victims’ rights standards to the fore
and took note of case law of the European Court of Human Rights.1158
The Crime Victim Compensation and Support Authority has a clear mandate
to work for the rights, needs and interests of victims. The remit given to the
authority to act as centre of competence for crime victims underlines the
authority’s role in promoting victims’ rights. The rights of victims is the
focal point in the authority’s daily work and the international standards are
highlighted on the authority’s website and in international projects carried
out by the authority.1159
The Victim Support Association articulates a rights-perspective in several
contexts. It has promoted that victims’ rights should be given equal priority
as offenders’ rights and its information and comments in public debate
exhibits frequent references to victims’ rights as well as to the human rights
of victims.1160
Many policy documents do not refer to neither international victims’ rights
standards, nor to legal rights in domestic legislation but are instead directed
to victims’ needs, and notably the needs that are concerned with support
and assistance. When the rights of victims are stressed, it is in the context
of a possible conflict with the rights of offenders or with respect to certain
Ds 1993:29 Brottsoffren i blickpunkten – åtgärder för att stärka brottsoffrens
ställning, SOU 1995:60 op.cit. SOU 1998:40 op.cit, SOU 2004:61 En översyn av
Brottsoffermyndigheten, SOU 2004:121, prop. 2005/06:155 p.33SOU 2007:6
Målsägandebiträde ett aktivt stöd i rättsprocessen..
1158
SOU 1998:40, pp. 309-312, The bill that followed, which has been significant for
victim policies in the last decade, made no explicit references to victims’ rights, prop.
2000/01:79, op.cit.
1159
This description was provided in the bill that proposed the establishment of the
authority, prop. 1993/93:143 and is also aprt of the instruction to the authority
Ordinance (2010:1888), Repairing the Irreparable (2001), Child victims in the
Union (2009).
1160
The objectives of the Victim Support Association are based on the human rights
http://www.brottsofferjouren.se/uploads/userfiles/files/V%C3%A4rdegrund_1.pdf
af Sandeberg, A. and Ljungwald (2012). Brottsofferjourens självbild, målgrupper
och oberoende [The Swedish Association for Victim Support — Self image, target
groups, and independence]. in E. Tiby, A. Heber, and S. Wikman (Eds). Viktimologisk
forskning — Brottsofferiteoriochmetod [Victimological research — Crime victims in
theory and method]. Lund: Studentlitteratur, Tidningen Brottsoffer nr 4 (2011).
1157
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groups.1161 The website of the police, which has a separate heading on crime
victims makes no reference to victims’ rights and in the budget proposals,
victims are discussed in terms of support and assistance.
There are however guidance documents from the criminal justice system
which make references to the core international standards on victims’
rights as well as to the human rights of victims and there is a recent trend to
emphasize the rights of victims.1162
The main thrust of Swedish victimological research has focused on the
prevalence of crime, the needs of victims and society’s response to these
needs and it has been predominantly directed at specific groups of victims
considered as vulnerable.1163 The launch of human rights as one of four themes
for future research in the victimological research programme published by
the Crime Victim Compensation Authority did not result in projects with
this theme as direction.1164 The development of international victims’ rights
instruments have served as a point of departure for victimologists who want
provide a picture of the development in victimology. Several researchers
have taken notice of the tendency to discuss victims as a matter of human
rights and a few of them have analysed the victim policies in light of this
discourse but few of them have made the human rights obligations their
point of reference.1165

Prop. 2000/01:79, op.cit. p. 13,51, Åklagarmyndigheten (2012a) op.cit. Rikspolisstyrelsen
(2010a) Polisens nationella brottsofferundersökning Polisens årsredovisning 2011,
1162
Domstolsverket (2003) Brottsoffer: redovisning av tre regeringsuppdrag /
Domstolsverket Jönköping : Domstolsverket, 2003, DV- rapport 2003:2 , p 4,
Rikspolisstyrelsen (2003) Brottsofferarbete inom polisen, En nationell handlingsplan,
pp.6-8, Brottsoffermyndigheten (2007a), p.8.10,12, Socialstyrelsen (2011) Handbok
om socialnämndens ansvar för våldsutsatta kvinnor och barn som bevittnat våld, p
14,32,158, SOU 2013:17, p.265, prop. 2013/14:01 p 45, 48, http://jagvillveta.se/.
1163
For an overview of the research funded by the Crime Victim Fund, Andersson (2009)
op.cit.
1164
Brottoffermyndigheten (2002) Ett viktimologiskt forskningsprogram.
1165
Klette, Hans (2004) Mänskliga rättigheter, in Björkman, Jenny, Lindgren, Magnus,
Pettersson, Karl-Åke & Hägglund, Bo (2004). Utsatta och sårbara brottsoffer.
1. uppl. Stockholm: Jure , pp. 45-63, Persson, Åsa (2004). De politiska partiernas
rättspolitik. Diss. Umeå : Umeå universitet, 2004, Burman, Monica (2007). Straffrätt
och mäns våld mot kvinnor: om straffrättens förmåga att producera jämställdhet. Diss.
Umeå : Umeå universitet, 2007, pp.40-41, Dahlstrand, Karl (2007). Den anomiska
rätten: om undantagskonstruktionen av de rent ideella kränkningsersättningarna. Lund:
Sociologiska institutionen, Sonander, Anna (2008). Att arbeta med barn som brottsoffer:
en rättssociologisk studie. Diss. Lund : Lunds universitet, 2008, Westerstrand, Jenny
(2008). Mellan mäns händer: kvinnors rättssubjektivitet, internationell rätt och diskurser
om prostitution och trafficking. Diss. Uppsala : Uppsala universitet, 2008, Marklund,
Linda (2011) brott - två processer : medling vid brott och unga lagöverträdare i
straffprocessen Uppsala : Uppsala universitetstryckeri, 2011. Fredriksson, Max &
Malm, Ulf (2012).
1161
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6.3.3. The crime victim in the framework of human rights
The other aspect of the discourse about victims and human rights is directed
at the visibility of crime victims in the general activities to promote human
rights in Sweden.
The Commission on Violence against Women was pioneering in connecting
victims with human rights. It described violence against women as a violation
of human rights and introduced the power gender perspective in Sweden and
since then, men’s violence against women is regularly articulated as an issue
of human rights.1166
The victim issue seldom appears as a separate topic in human rights related
contexts in Sweden. The government’s website for human rights and the
national action plans on human rights do not identify crime victims as a
specific category of rights-bearers.1167 The Delegation’s on Human Rights,
mandated to support the long-term work for human rights in Sweden, did
not refer to victims’ rights, neither did the expert who was assigned to
evaluate the Delegations work.1168 In the framework of the reporting process
to human rights monitoring bodies, references to crime victims are made
mainly in the framework of men’s violence against women and crime against
children.1169
The axiom that individuals are entitled to live free from violence is commonly
repeated in contexts dealing with specific groups of victims. The action plans
on violence against women, sexual exploitation of children and victims of
trafficking refer to these groups as victims of human rights violations.1170
The national action plan on crime victims developed by the Swedish police
establishes that victims of crime have basic human rights and it promotes
training of the police in human rights issues. The view that victims should
be assisted, not because of pity but because they have rights, echoes the

About the Commission on Violence against Women, section 6.2.1. Dir 1993:88
op.cit. SOU 1995:60 Skr. 2007/08:39, op.cit. p.5.
1167
www.manskligarattigheter.gov.se/ skr 2001/02:83, pp. 39-106, skr. 2005/06:95.
1168
Regeringens skrivelse 2001/02:83 op.cit. Regeringens skrivelse 2005/06:95 op.cit.
SOU 2011:29, op.cit.
1169
Regeringskansliet (2007a) Sveriges sjätte rapport, IJ2007/2008/D, pp. 7-10, pp. 3132.
1170
Regeringskansliet (2007b) Action plan for combating men’s violence against
women, violence and oppression in the name of honour and violence in same-sex
relationships, p.4, Regeringskansliet (2007b) Regeringskansliet (2008) National
action plan for safeguarding children from sexual exploitation, p.1, Regeringens
skrivelse 2007/08:39 Handlingsplan för att bekämpa mäns våld mot kvinnor,
hedersrelaterat våld och förtryck samt våld i samkönade relationer, Regeringens
skrivelse 2007/08:167, Handlingsplan mot prostitution och människohandel för
sexuella ändamål, pp. 3-4.
1166
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essence of the rights-based approach.1171 In the action plans concerned with
vulnerable victim groups, the human rights act as a starting-point for the
policies and commissions set out in these documents.1172
Individuals at risk of crime are not discussed in terms of human rights and
obligations of judicial authorities and international case law in which the
substance of human rights protection of crime victims has been clarified
has not attracted interest in the debate about how to improve the victim’s
situation.
It can from this overview be inferred that victims of non-state crime are made
visible in the human rights context insofar as specific vulnerable groups are
high-lighted and in recent years this has generated spill-over effect to other
victims.
6.3.4 Taking rights seriously? Victims’ rights and the human rights of victims in
Swedish policies – some reflections
Issues related to crime victims has for a number of years predominantly been
discussed in terms of support and assistance and notions such as “the victim
issue” or “the victim perspective” has been the common way to address
the objective to protect crime victims. This practice reflects a discourse in
Sweden which by and large has been directed to victims’ needs, and notably
the needs that are concerned with support and assistance.1173
Victims’ rights have now become a well-accepted and commonly used concept
in Sweden which appears in law proposals, policy-making and doctrine. It is
often used as an umbrella concept to signify the compound of measures that
is intended to meet the needs of victims and to improve the victims’ situation
and is more seldom used in the sense of enforceable rights or with a reference
to international standards.1174 Although when such references emerge they
indicate awareness about the international development, the impression is
that these instruments have played only a minor role for the implementation
Rikspolisstyrelsen (2001a) Brott mot barn En inventering i 10 polismyndigheter, Ingela
Bylon Rikspolisstyrelsen (2003) Brottsofferarbete inom polisen p.8. En nationell
handlingsplan, Brottsförebyggande rådet (2007a) t p 11 p 61), Rikspolisstyrelsen
(2010c) Polismyndigheternas handläggning av ärenden som rör mäns våld mot
kvinnor, Inspektions rapport 2010:9 Enheten för inspektionsverksamhet, p.10.
1172
Regeringens skrivelse. 2007/08:39 op.cit, p.5 pp.8-9, skr. 2007/08:167, op.cit.p. 9,
skr. 2009/10:229 Handlingsplan för att förebygga och förhindra att unga blir gifta
mot sin vilja. A general action plan on crime victims has not been adopted.
1173
Åklagarmyndigheten (2003) p.5. Brottsoffer: redovisning av tre regeringsuppdrag
/ Domstolsverket Jönköping : Domstolsverket, 2003 DV- rapport 2003:2, SOU
2004:61, op.cit. Brottsoffermyndigheten (2006) Brottsoffermyndigheten (2011).Ju
2007/4690/KRIM.
1174
Enarsson (2013) op.cit. pp. 31-34.
1171
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of victim policies in Sweden. Their content is seldom discussed, neither is
their implementation and enforcement.
Although language merely conveys one aspect of a complex reality, this way
of discussing victims is indicative of a general approach and of a perception
of the relationship between the state and the victim. The point is that there is
a difference between highlighting victims and providing them with rights.1175
The strong focus on the most vulnerable victim groups in Swedish policies
which is visible both in victim-related and in human rights contexts can be
attributed to the collectively oriented welfare-state which seeks to meet the
needs of the weakest groups in society but it is also a distinctive feature of
human rights law.1176 The expansion of the groups of victims considered as
vulnerable runs parallel to the development in international law which has
generated a growing number of instruments that recognize certain forms of
victimization as violations of human rights.1177
The major focus of victim policies in recent years has been on alleviating
the hard-ship of the victim following crime. This is not to say that problems
related to law enforcement are not highlighted but with respect to the
prevailing distinction between the offender and the victim perspective, these
matters are not connected to the victim and in this way, the victim issue is
separated from other activities in the criminal justice system and in a longer
perspective, also from the pertinent human rights obligations.1178
A tangible expression of victim protection in Sweden which reflects victims’
rights as well as the human rights of victims, is the possibility to receive
non-pecuniary compensation for violation of the personal integrity. From
a rights-based approach, violation, which is a palpable way of remedying
the harm caused by crime has a number of interesting traits. The purpose
of protecting the dignity of the human being and to restore the victim’s selfrespect provides it with a reparative function which is adjacent to the ideas of
human rights protection. The kinds of crime which are eligible for violation
are by and large also the same kinds of crime that are acknowledged as human
rights violations. The assessment of violation is not based on needs but
Katarina Tomasevski has argued that the language we use reflects our image of reality,
Tomaševski, Katarina (1993). Women and human rights. London: Zed.
1176
Hollander, Anna (1995). Rättighetslag i teori och praxis: en studie av lagstiftning inom
social- och handikappområdet. Uppsala: Iustus, Tham (2011) op.cit. p. 26. Björkman,
Jenny, Lindgren, Magnus, Pettersson, Karl-Åke & Hägglund, Bo (2004). op.cit.
1177
Granström, Görel (2006) Rättsväsendet möte med HBT-personer, in Görel
Granström, Ruth Mannelqvist och Katarina Weinehall (2006) Brottsoffer – ansvar
och konsekvenser, Ett viktimologiskt forskningsseminarium i Umeå den 22 november
2005 Juridiska institutionens skriftserie, nr 12/2006, pp. 49-50.
1178
The bills on the national budget have for some years underlined that no measure is
more important than investigating crime, apprehending the suspect and punish the
guilty, prop.2010/11:1 utg.omr. 4, p. 31.
1175
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follows current ethical and social views and prepatory work stipulates that
the degrading features of the crime and the relationship and the dependence
between the victim and the offender should be considered. These features
gives this form of compensation a potential to comply with future changes
in human rights law and to provide new groups of victims with remedies.1179
Victim-oriented policies have in the last years primarily been directed
at changing structural patterns and attitudes.1180 Victims are in this vein
typically addressed by means of multi-annual strategies, action plans and
commissions to various authorities. Training for professionals has been
key to improve the position of crime victims. In this respect, focus has been
on the needs and reactions to crime and lesser emphasis has been placed
on the rights of victims or on the human rights obligations that relate to
victims.1181 This approach, which is focused on collective dimension or the
group dimension of victim support rather than on individual rights, exhibits
harmonisation with the current direction in international law but the other
dimension of human rights protection which is related to accountability and
enforceability of rights is given considerably less attention. This approach
can be compared with victim policies in Australia or South Africa which
are informed by an emphasis on how victims can claim their rights.1182 The
principle set out by the European Court of Human Rights that there should
be available to the victim or the victim’s family, a mechanism for establishing
any liability of State for acts or omissions that breach the rights of the
Convention has not become an element of the victim perspective and neither
are the observations of international bodies high-lighted.1183
With a view to these characteristics, the human rights dimension of the
victim discourse, which is the focal point of this thesis, has wielded only a
minor impact or to put this differently, it seems as if the victims’ rights have
overshadowed the human rights of victims in Sweden.
The Swedish approach to victims and the human rights of victims could also
be considered in view of the legal status of the relevant instruments. The

§ 6, cha 5 section 1, Tort Liability Act, SFS 1972:207, Friberg (2010) op.cit. p. 340.
This feature is similar to the assessment of the European Court of Human Rights.
1180
Prop. 1997/98:55, SOU 2004:121,SOU 2005:66, p. 11 pp. 40, 42-42, Integrations
och jämställdhetsdepartementet (2007) op.cit.pp. 8-9.
1181
Para 19, Committee on the Elimination of Discrimination against Women,
Concluding observations of the Committee on the Elimination of Discrimination
against Women: Sweden, 8 April 2008.
1182
Garkawe, Sam and Israel, Mark (2012) Victims and criminal justice, in Marmo,
Marinella., De Lint, Willem & Palmer, Darren (red.) (2012). Crime and justice: a guide
to criminology. 4. ed. Pyrmont, N. S. W.: Lawbook Co., pp. 562-563.
1183
Section 6.5.5. Para 6-7, Human Rights Committee Consideration of reports
submitted by states parties under article 40 of the Covenant Concluding observations
of the Human Rights Committee, Sweden, CCPR/CO/74/SWE, 24 April 2002.
1179
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dominant part of victims’ rights standards has, as concluded in chapter two,
not created binding obligations. In a country which at an early stage took
on board victim-oriented reforms, it is understandable that soft law victims’
rights instruments have not exerted a strong impact on victim policies. In
light of the fact that also obligations which stem from binding obligations
have not attracted much interest in public discourse, the conclusion is that
the European Union instruments have yielded far more impact on domestic
policies than the human rights treaties.
6.4 The child victim in Sweden
6.4.1 Policies on children
The view of children has transformed in a relatively short time and this
process has been marked by a growing emphasis on children’s autonomy
and a stronger commitment to the human rights of children.1184Alongside
this development, the international community has seen the rise of a
child-rights perspective, increasingly articulated by the Committee on the
Rights of the Child as well as by the Council of Europe and the European
Union.1185Associated with this perspective is the notion sovereignty of the
child which also underlines the need to recognize children’s rights.1186
The Swedish policies on children were first marked by a child perspective
which made little notice of the rights of children.1187The declaration of the
government in 2009 that its policies should be guided by a child-rights
perspective marked a significant shift from the previous direction. The
substance of the child-rights perspective is, according to the government,
a duty to realize the human rights of the child by means of appropriate
measures.1188
SOU 1979:63, om föräldraansvar m.m. SOU 2001:71, Barnmisshandel att
förebygga och åtgärda, p. 119, Verhellen, Eugen (2000) Convention on the Rights
of the Child Background, motivation, strategies main themes, Third edition, Leuven
Apeldoorn, Diesen and Diesen (2013) op cit. pp. 141-146, Nordlöf, Kerstin (2012)
The sovereignty of children in law, in Farhad & Nordlöf, Kerstin (red.) (2012). The
sovereignty of children in law. Newcastle: Cambridge Scholars. pp. 58-62. Singer, Anna
(2012) Barnets bästa om barns rättsliga ställning i familj och samhälle, 6 omarb. uppl.
Nordstedts juridik.
1185
European Commission (2007) op.cit. p. 6, Guidelines of the Committee of Ministers
of the Council of Europe on child friendly justice adopted by the Committee of
Ministers on 17 November 2010 at the 1098th meeting of the Ministers’ Deputies,
para 3, 59, Committee on the Rights of the Child, General Comment No 13, The
right of the child to freedom from violence, CRC/CG/13, 18 April 2011.
1186
Malekian (2012) op.cit. pp. 15-19, Nordlöf (2012) op.cit.
1187
SOU 2001:72 pp. 92-107.
1188
Regeringskansliet (2014) Konvention om barnets rättigheter - med strategi för att
1184
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The child perspective and the child-rights perspective have some
commonalities. Both recognize that policies should be guided by the
Convention on the Rights of the Child and both stress the best interest of
the child. But there are also major distinctions which represent different
underlying philosophies vis-a-vis the role of the state.1189
While the child perspective is described as an approach which perceives of
the child as a citizen and which places the needs of the child in the center, the
child rights-based approach considers the child primarily as a rights-bearer
and places the rights of the child in focus. The child-rights perspective
represents an approach directed at the competences of the child more than
at its needs and while the child perspective is equated to a charitable process,
the child-rights perspective is geared at enforceable rights. The essence of
these perspectives can in this way be paralleled to the elements that are key
to the rights-based approach and the needs-based approach.1190
In 1997, a parliamentary committee set out the objectives for the future
Swedish child policy. In accordance with these objectives, the general
direction has been that the Swedish commitments according to the
Convention should be based on the welfare policies. In this vein, the
Convention is supposed to be realized mainly through increased awareness,
training of professionals, the development of methods, municipal plans and
distribution of resources.1191
6.4.2 Legislation specific to the child victim
The foundation to Swedish child policies is found in the Constitution and in
the Children’s and Parents Code which stipulate that children are entitled
to care and respect for their person and that public authorities shall work to
ensure that the rights of children are safeguarded.1192

stärka barnets rättigheter i Sverige, promemoria, 24 February 2014, pp.18-19
SOU 1997:116, op.cit. p.138, SOU 2001:72, op.cit. pp.92-99. Sometimes the child
perspective is referred to as a Convention perspective.
1190
Para 12, The Committee on the Rights of the Child, General Comment No 5, (2003)
General measures of implementation of the Convention on the Rights of the Child,
CRC/GC/2003/5, Nordlöf (2012) op.cit. p. 67.
1191
SOU 1997:16, op.cit. p.110, Ds 2001:10, op.cit. p.60, Regeringens skrivelse
2003/04:47, Utveckling av den nationella strategin för att förverkliga FN:s konvention
om barnets rättigheter, p.5, p.17.
1192
§ 1 cha 6, the Children’s and Parents Code, 1949:38. In 2011, a new provision was
inserted in the Constitution which declares that the public institutions shall promote
that the rights of the child to be safeguarded, § 2 section 5, cha 1, IG, prop. 2009/10:80,
p. 186. This provision was included in chapter 1 which includes not legally binding
provisions.
1189
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Aside from general legal framework governing criminal proceedings,
specific provisions apply to the situation of child victims. Swedish policies
on this matter are based on the premise that it is the state’s responsibility
to guarantee children a right to protection from physical and psychological
violence inside and outside the family. The Social Committee exerts the
ultimate responsibility for the safety of children.1193
The priority given to child victims comes through in letter of instructions
and in governmental commissions directed at training, co-operation
and efficiency in the investigation of crime which are supplemented with
unofficial rules in handbooks and policy-documents from the authorities of
the criminal justice system.1194
Given the difficulties for children to report crime, legal provisions have been
set in place to encourage disclosure of crime and a duty has been imposed on
professional groups involved with children to report suspected crime against
children immediately.1195
The right which crime victims have, under certain circumstances, to be
legally represented in the procedure applies also to child victims.1196 In 1999,
new legislation on legal representative for child victims in specific situations
was set in place, prompted by the necessity of creating good conditions
for investigating crimes against children. A special representative shall be
appointed for children when there is suspicion that a crime which can lead
to imprisonment has been committed against someone under the age of 18
years and a custodian can be suspected of the offence, or it can be feared that
a custodian is unable to look after the rights of the child due to the custodian’s

§ 1, cha 5, § 11 cha 5, the Social Services Act 2001:453. The Social Committee shall
promote that children grow up under safe and good circumstances and that children
are not subjected to crime and that their relatives are provided with support and
assistance, prop. 2009/10:32, p.12.
1194
The priority given to violence against children can be traced to the bill on crime
victims which has guided general policy-making on victims, Åklagarmyndigheten
(2007) op.cit. Åklagarmyndigheten (2012b) op.cit. prop. 2000/01:79 op.cit. p. 13,
Regeringen (2007) Utbildningsprogram för att öka kunskapen om sexualbrottsoffer
och förbättra bemötandet av dessa brottsoffer, Ju 2007/4690 KRIM. The Crime
Victim Compensation and Support Authority is mandated to integrate a child
and youth perspective in its activities, § 2 p.7, Förordning med instruktion för
Brottsoffermyndigheten 2007:1171.
1195
§ 1, § 1c, cha 14, the Social Services Act, § 3 Police Act, 1984:387. The obligation of
the general public to report crime against children implies that anyone who becomes
aware of something which can imply that the Social Committee has to intervene
should report this to the committee.
1196
The prepatory works stipulate that it should be practice to appoint a counsel when
the victim is young, SOU 1986:49, op.cit. prop. 1987/88:107, pp. 19-22. In 2007, a
governmental committee proposed an explicit provision that would make it a main
rule to appoint a counsel for children subjected to crime, SOU 2007:6.
1193
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relationship with the person who can be suspected.1197
Apart from the general rule of expediency, legislation stipulates that when
crime is directed against a child, the investigation has to be completed and
a decision taken within three months from the time that someone can be
reasonably suspected for a crime.1198The governmental committee which
in 2002 was assigned to examine violence against children held that cases
involving child victims as a principle should be managed as priority issues.1199
Legal provisions as well as policy documents underline the significance
of taking action as soon as possible after a report has been made about a
crime committed against a child. A case involving violence against a child
must immediately be handed over to the prosecutor.1200The first interview
should be held as soon as possible and it should be planned and executed in a
manner that causes no harm and special consideration should be taken if the
interview is concerned with the child’s sexual life.1201
In recent years, it has been recognized that investigations involving child
victims should be conducted by staff with special training and legislation
now stipulates that professionals investigating crime against children have
to have special competence for this task.1202 The National Swedish Police
Board (NSPB) has the responsibility for ensuring that staff in charge of cases
involving child victims has received basic as well as continuous training.
The inspections show that in this respect, the Swedish police meet the
requirements.1203
Act on special representative, 1999:997, prop. 1998/99:133, bet 1999/2000:JuU2,
rskr 1999/2000:49. If the conditions above are fulfilled and the child has two
custodians who do not live together the other custodian shall be appointed to
personally look after the rights of the child during the preliminary investigation and
in the subsequent trial.
1198
§ 2a, the Decree on Preliminary Investigation, 1947:948. The character of the crime
and the circumstances may constitute ground to deviate from this provision but
lack of personnel do not constitute well-grounded reason to exceed the time-limit.
prop. 1994/95:12. According to the Code of Judicial Procedure, the preliminary
investigation shall be conducted as expeditiously as possible, § 4, section 2, cha 23
CJP. There are time-limits in cases where the suspected is apprehended, § 18 cha 24
CJP, § 4 Act on Young Offenders 1964:167.
1199
SOU 2000:42 Barnmisshandel Polisens och åklagarnas handläggningstider och
arbetsmetoder, pp. 77-88. The police and the prosecutors have been instructed by the
government to give cases special priority
1200
Rikspolisstyrelsen (2001a) op.cit. Åklagarmyndigheten (2012) op.cit. p15, Regeringen
(2011) (2012) Regleringsbrev för Rikspolisstyrelsen.
1201
§ 3 cha 23 CJP, § 17, Decree Preliminary Investigation.
1202
§ 18, Decree on Preliminary Investigation, SFS 2001:645.
1203
The National Swedish Police Board has assigned the Police academies to offer
courses on investigative interviewing of children, Rikspolisstyrelsen (2007b)
Rikspolisstyrelsens minimikrav och rekommendationer, dnr PoA-428-1031/07,
Regeringskansliet (2008) p.15, Rikspolisstyrelsen (2010b) Polismyndigheternas
1197
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The idea that a victim who feels safe and secure will be able to produce the
best evidence has also established the practice of hearing children through
the use of video-recording.1204
The establishment of Children’s Houses in Sweden, modelled after the
Child Advocacy Centres in the USA and Barnahus in Iceland, started as
a pilot project in 2005 and was placed on a permanent basis in 2008.The
decision to take on board Children’s houses in Sweden was based on two
main objectives; to adapt investigations to the needs of the child victim and to
raise the quality of hearings so that more cases could be brought to trial. The
idea of Children’s House sprung from the fact that in most European states,
the responsibility for dealing with child sexual abuse has traditionally been
divided between several agencies and that in this situation, the child victim
has to a face a number of different professionals. Drawing on the principle
of the best interest of the child, this led to considerations about changing the
working procedures.1205
A main advantage of the Children’s House is that it provides possibilities to
pay consideration to the needs of the child and to advance knowledge and
understanding for other actors involved with child victims by means of an
increased level of co-operation. The Children’s House has been brought
forward as an outstanding example of a multi-disciplinary approach in
dealing with crime against children. The evaluations have shown positive
results with respect to the reception and treatment of children.1206

handläggning av ärenden om våld mot barn, inspektionsrapport 2009:4,pp. 1011,, Memorandum about minimum requirement for training, POA-428-1031/07
Prosecutors have no legal obligation to have specific training but prosecutors in
charge of investigations involving child victims should preferably have special training
as well as interest in working with these cases. Barnombudsmannen (2006a). Det
svåraste som finns. Åklagares hantering av misstänkta brott mot de yngsta barnen,
Åklagarmyndigheten (2012) op.cit.
1204
§ 1, cha 5, CJP.
1205
Ju2005/1181/KRIM. For an overview of the background, Turkovic, Ksenija (2008)
Elements for European Guidelines on Child-friendly Justice with Particular Focus on
Children’s Access and Place in the Criminal Justice System, paper at the Conference
Building a Europe for and with children towards a strategy for 2009-2011, p.3,
The Crime Victim Compensation and Support Authority (2009) Child victims in
the Union Rights and empowerment (2009), pp. 123-128, Kaldal, Anna, (2010)
Barnahusutredningen, Jure, Stockholm, 2010, pp.14-18.
1206
Åström, Karsten & Rejmer, Annika (2008). ”Det blir nog bättre för barnen-”:
slutrapport i utvärderingen av nationell försöksverksamhet med barnahus 2006-2007.
Lund: Sociology of Law, Lund University, Crime Victim Compensation and Support
Authority (2009) op.cit. Kaldal (2010) op.cit. Childrens houses have been established
in 30 places in Sweden.
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6.4.3 The specific problem of lengthy proceedings
The decision to set out a time-limit for prosecution of cases involving child
victims in the Decree on Preliminary Investigations did not accelerate the
processing of these cases as desired and many investigations of crime against
children exceed the time-limit of three months. 1207
Save the Children has high-lighted the problem with lengthy investigations
in a series of studies.1208 The first demonstrated that the average time for
investigations about abuse of children was 130 days, i.e. more than six weeks
over the limit set out in law. In the follow-up reports, the figures had gone
down but still exceeded the limit. In an inspection of carried out by the
National Police Board at the same time, none of the police districts could
meet the time-limit.1209
Despite that progress has been noted in each report, the problems with
lengthy proceedings continue.1210 Also the Parliamentary Ombudsperson has
received a number of complaints on protracted investigations involving child
victims. In some cases, the delays have been described as unacceptable and
other cases have led to criticism of the persons in charge of investigations but
the Ombudsperson has not used his powers to prosecute.1211 According to

A governmental committee concluded that the average time for managing cases of this
kind was 151 days. In this study focus is on management by the police and prosecutors
but research has shown that also in the courts, a great number of cases exceed one year
in the first instance which is above the international standards Centrum för rättvisa,
Although number of undertakings have been made between this is in practice The
Crime Victim Compensation and Support Authority has succeeded in lowering its
time for processing considerably the same is not true for the other actors in the legal
chain, Dir 1998:105, SOU 2000:42 op.cit.
1208
Landberg, Å. (2010). Brott mot vuxna går före. Polis och åklagares handläggningstider
vid misstänkt barnmisshandel 2009. Rädda Barnen. Landberg, Å. (2011). Brott
mot vuxna går före - en uppföljning. Polis och åklagares handläggningstider vid
misstänktbarnmisshandel 2010. Landberg (2012) Brott mot vuxna går före, Polis och
åklagares handläggningstider vid misstänkt barnmisshandel 2011, Lisinski, Stefan
(2013) Brott mot barn utreds för långsamt, Dagens Nyheter 2013-01-07.
1209
Rikspolisstyrelsen (2010b) op.cit. p 4, p. 13.
1210
Riksrevisionen (2011b) op.cit. Barnombudsmannen (2012a) Tid för rättvisa En
enkätstudie av åklagarkammarnas handläggning av ärenden där barn vara utsatta
för vålds- eller sexualbrott i nära relationer, p.5 Barnombudsmannen (2012c)
Signaler Barnombudsmannens årsrapportering 2012 Våld i nära relationer Barn och
ungdomar berättar, p. 74, Save the Children pointed at some alarming examples of
situations in which children had waited eight months for the first interview, Kaldal
(2010) op cit.
1211
Parliamentary Ombudsman, dnr 5976-2006, decision 2007-12-20, dnr 529-2006,
2007-11-02, dnr 2812-2009 2010-03-05. Delays and is now the most common reason
for criticism of the Parliamentary Ombudsman SOU 2008:16 Förtursförklaring i
domstol, pp. 69-71.
1207
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National Council for Crime Prevention, investigation times have decreased
somewhat for young people 1212
There are a number of elements which can explain the delays of the
investigations. One of them is the fact that when crime occurs, it is often
outside office hours when specialists are not on duty. It affects the possibilities
to take urgent initial measures and coercive means which are decisive to the
end result and which influence the total time for processing. A recurrent
problem is the investigations in which no active steps are taken. In some
situations, it takes time before investigations are formally handed over to the
prosecutor and before the prosecutor takes the decision to prosecute.1213
An urgent problem is that the first interview is delayed in many cases. With
respect to the conclusion that this interview is decisive for the length of
the proceedings as well as for the success of the investigation, the period
of time that passes from the report until the first interview, is critical to
the legal protection of child victims. Although the Prosecuting Authority
recommends that the first interview with the child victim is held within two
weeks following the police report, it is often conducted much later. In view of
this, the Children’s Ombudsman has proposed a time-frame for the time that
passes between the initiation of an investigation and the first interview.1214
6.4.4 Protection of child victims in practice
Ever since child abuse and sexual abuse of children was acknowledged as a
problem in Sweden, it has been exhibited that the criminal investigations
on these crimes have been marred with a number of problems. In the last
decades, they have been given a growing attention by legal authorities,
researchers, NGO: s as well as by the Children’s Ombudsman.1215
Brottsförebyggande rådet (2011b) Handläggningstider i rättskedjan, Rapport
2011:3. Studies from the National Council for Crime Prevention demonstrate that
the average time for management of cases has become shorter; Brottsförebyggande
rådet (2013d) Handläggningstider i rättskedjan Utvecklingen sedan 2008, p.6,
Brottsförebyggande rådet (2014a) Handläggningstider i rättskedjan 2009-2012,
BRÅ-rapport 2014:7, pp.6-10.
1213
SOU 2000:42, p. 73. Guidelines from the prosecutor stipulate that a report
on abuse directed against a child should immediately be handed over to the
prosecutor, Åklagarmyndigheten (2007) op.cit p.9, Åklagarmyndigheten (2010)
p.5. Åklagarmyndigheten (2012b) pp. 13-14, There are indications that the lack of
specialised staff may constitute one reason for the delay. Rikspolisstyrelsen (2010b)
1214
Åklagarmyndigheten (2007) op.cit. Rikspolisstyrelsen (2009) Brott i nära relationer.
Handbok 2009, p.77, Barnombudsmannen (2012a), Barnombudsmannen (2012c)
op.cit. p. 74.
1215
Diesen and Diesen (2009) op.cit. pp.122-129, Diesen and Diesen (2013) op.cit. pp.
149-156,TheChildren’sOmbudsmanhasrecommendedfurthertrainingforprosecutors
managing investigations of crime directed against children, Barnombudsmannen
1212
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The consequence of the problems is that the prosecution and conviction
rates of these crimes are low. According to the police and the prosecutors, the
management of crime against children is not in compliance with the efficiency
that is required. It can be estimated that on an average, only 15 % of the cases
which involve sexual abuse of children lead to a decision to prosecute.1216
According to figures presented by the National Council for Crime Prevention
about abuse against children, 12 % of the reported cases of abuse were
completed by means of either a decision to prosecute, a withdrawal of the
prosecution or a summary penalty and only 8 % of the cases that involved
crime against children were brought to trial.1217
The figures presented by researchers Diesen and Diesen who have separated
child abuse and sexual abuse of children is similar. As for child abuse,
the level of person-based clearances in 2010 was between 10-12% and
the prosecution frequency of sexual abuse was estimated to 15%. Their
conclusion is that with regard to the conditions in Sweden, it is possible and
reasonable to raise the prosecution rate.1218
The establishment of Children’s houses in Sweden has not led to considerable
differences with respect to the number of cases in which legal action is
taken.1219
(2006a) op.cit. pp 8-11, Åklagarmyndigheten (2010) Tvångsmedelsanvändning
och beslutsfrister m.m. vid vålds- och sexualbrott i nära relation och mot barn, p.7,
Landberg (2010) op.cit. Landberg (2011) op.cit. Landberg (2012)op.cit. Lisinski,
Stefan (2013) Brott mot barn utreds för långsamt, Dagens Nyheter 2013-01-07.
The Parliamentary Ombudsman: Inspektion Justitieombudsmannen, Kritik mot
Polismyndigheten i Västra Götaland för långsam handläggning av en förundersökning
om våldtäkt mot barn, diarienummer: 5467-2006, beslutsdatum: 2007 12-14, Kritik
mot åklagare vid Åklagarmyndigheten, åklagarkammaren i Borås, för långsam
handläggning av förundersökningar där målsägandena var under 18 år dnr 2389-2009
beslutsdatum 2010-03-05, Kritik mot åklagare vid Åklagarmyndigheten, Göteborgs
åklagarkammare, för långsam handläggning av förundersökningar där målsägandena
var under 18 år m.m. 1068-2009 beslutsdatum 2010-03-05 Kritik mot åklagare vid
Åklagarmyndigheten, åklagarkammaren i Halmstad, för långsam handläggning av
ärenden där målsäganden och/eller den misstänkte var under 18 år m.m.6459-2009
6460-2009 besluts datum 2010 12-10
1216
In a study conducted at Lund’s university in 2008, examining violent crime against
children, the overall prosecution rate was 10%, Sonander, Anna (2008) op.cit. p.141.
1217
Brottsförebyggande Rådet (2011c) Den polisanmälda barnmisshandeln, pp. 41-42.
1218
Person-based clearances are cases in which a person has been tied to the offence, and
which has resulted in a court prosecution or a summary sanction order (involving
a fine or suspended sentence) or a waiver of prosecution issued by the prosecutor,
https://www.bra.se/bra/bra-in-english/home/crime-and-statistics/crime-statistics/
cleared-offences.html.Diesen and Diesen have for a number of years studied crirme
against children; with specific focus on the screening, Diesen and Diesen (2013)
op.cit. pp.149-156, p.275, 349-350.
1219
Kaldal (2010) op.cit. pp.73-76.

303

CHAPTER 6 SWEDEN

The problems with low prosecution rates are particularly salient with respect
to vulnerable groups of children, such as disabled children, notably children
with neuropsychiatric problems and victims of trafficking.1220
6.4.5 Justice delayed is justice denied - some reflections
One reason to elucidate the issue of lengthy proceedings in a study on victims
and human rights is that it is a fundamental part of the fair trial principle to
have a case tried in reasonable time but undue delay in criminal proceedings
is a persistent problem that prevails in many countries.1221
When investigations are delayed, their quality is affected and the possibilities
to achieve sufficient evidence are diminished. In the end, it hampers the
chances that the offenders are brought to justice. Another reason to take
delays seriously is that it causes anxiety and uncertainty which may lead to
secondary victimization. In this way, the delays are connected to the major
objectives of victims’ rights instruments, the objective to prevent repeat
victimization and secondary victimization.
Particular considerations apply to child victims, since the child as a corollary
of the delays might be forced to continue living in an abusive environment
deprived of possibilities to remedies and rehabilitation.1222 This situation
illustrates how the procedural requirement about reasonable time embraced
in the fair trial principle is linked to the substantive rights to protection and
reparation.
Child victims have in different contexts witnessed about how the lengthy
process contributes to their traumatic experience of the legal system.1223The
importance of expedience in cases involving child victims is connected to
children’s legal dependency on adults. Since children forget easier than adults,
It should be noted that the same problems apply to also crimes against women in close
relations and that it has remained so for many years. A survey of children subjected to
trafficking show similar results, Länsstyrelsen i Stockholms län (2012) Barn utsatta
för människohandel en nationell kartläggning, Ingrid Åkerman, p.27.Also cases in
which the is yound ha sbeen BRÅ 2013:7 p.7
1221
The Council of Europe has recommended identification of the types of proceedings
that risk becoming too lengthy, Council of Europe (2006) The improvement of
domestic remedies with particular emphasis on cases of unreasonable length of
proceedings, Directorate General of Human Rights, Council of Europe (2010)
Guidelines of the Committee of Ministers of the Council of Europe on child friendly
justice adopted by the Committee of Ministers on 17 November 2010 at the 1098th
meeting of the Ministers’ Deputies, Kuijer, Martin (2013) The right to a fair trial and
the Council of Europe’s efforts to ensure effective remedies on a domestic level for
excessively lengthy proceedings, Human Rights Law Review 13:4, pp.777-794.
1222
Landberg (2010) op.cit. p. 8, Landberg (2011). op.cit. Landberg (2012) op.cit.
Barnombudsmannen (2012a) op.cit.
1223
Landberg (2012) op. cit p. 12
1220
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a protracted investigation can influence the evidence and the outcome of the
process. Children are also vulnerable to stress which why the postponement
of proceedings may exert more strain for them than for adults.1224
The low prosecution and conviction rates in cases involving children must
be assessed in light of the problem with lengthy proceedings. Prosecutors
in Sweden have concluded that the time for processing is among the most
important elements for succeeding with investigations and the causal
connection between delays and low prosecution rates is confirmed in
research.1225
In Sweden, just like in many countries in the world, the issue of protracted
proceedings is an individual as well as a structural problem. The former
aspect is verified in reports to the Parliamentary Ombudsman and the
structural dimension by how this problem has been addressed by the Swedish
National Audit Office. In a report about the efficiency in the criminal justice
system, the conclusion is drawn that routines are lacking with respect to
communication, information, planning and the distribution of responsibility.
The National Audit Office has identified a number of elements influencing
the general time for managing cases.1226These deficiencies make pertinent
the individual’s possibilities to challenge errors committed in the exercise
of duty.
In this study, the time-consuming character of investigations of crime
committed against children is analysed from the perspective of the
international standards which Sweden is obliged to comply with. The right
to a hearing in reasonable time reflects a major and universal principle of
human rights law.1227Its major justification is dispensing of justice but it
also serves the objective to secure confidence, to ensure foreseeability and
to avoid that individuals live in uncertainty. These are elements which are
equally important to victims as to offenders.1228

Para 50-53, Council of Europe (2010) op.cit.
This finding is confirmed in research from Lund University about the causal
connection between delays in investigations and the low prosecution rate of crime
against children; Sonander (2008) op.cit. Brottsförebyggande Rådet (2013d) op.cit.
1226
In the cases which exhibited delays, the prosecution rate was 8%, Sonander (2008)
op.cit pp. 140-141, Åklagarmyndigheten (2010), Riksrevisionen (2011b) op.cit.
pp. 41-47, According to the National Council for Crime Prevention, the causal
connection is confined to certain kinds of crime, Brottsförebyggande Rådet (2011b)
op.cit. pp.50-51.
1227
Article 6, ECHR, article 13 § 3 ICCPR, article 8 §1 ACHR, para 15, Human Rights
Committee, Comment No. 31 [80The nature of the general legal obligation imposed
on States Parties to the Covenant, CCPR/C/21/Rev.1/Add. 13.
1228
With respect to young suspects, the consideration has been made that too much time
must not pass between the crime and the sanction, Brottsförebyggande Rådet (2002)
Vad händer med unga lagöverträdare?
1224
1225
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Expediency is not only a central element of rule of law and fair trial principle,
it is also an obvious element of child-friendly justice, stressed in the UN
Guidelines on Justice in Matters for Child Victims and Witnesses as well as
in the Council of Europe guidelines on child-friendly justice.1229
It has previously been assumed that the right to be tried within reasonable
time is primarily for the accused. Although this is the common perception,
the provisions of international instruments refute such a reading.1230 In
article 6 of the European Convention on Human Rights, the duty to secure
a fair hearing within a reasonable time is included in the first section which
applies to individuals whose civil rights and obligations are under review. The
Human Rights Committee has underlined, with respect to the correspondent
provision in the Convention on Civil and Political Rights that any undue
delay is held to be in violation of the Convention.1231To this should be added
that the protracted proceedings often also is detrimental to the prosecution
and the victim. The provisions on expediency in victims’ rights instruments
confirm the view that speediness is in the victims’ interests, irrespective of
whether the proceedings are criminal or civil.
The European Court of Human Rights has established that mere participation
in a criminal trial does not fall within the scope of article 6. For this reason, it
is of major interest in this context to establish whether the victim’s position
in criminal proceedings can be linked to article 6 by means of the expression
civil right and obligations. This situation was assessed in the Perez judgment
in which the applicant joined the criminal proceedings as a civil party.1232 In
this judgment, the Court adopted a new approach and established that the
exercise of a claim for reparation for damages caused by crime came within
the scope of article 6 of the Convention. It based its view on the object
and purpose of the Convention and on the view that derogations from the
safeguards embodied in article 6 should be interpreted restrictively.1233 The
inference from this judgment is that victims participating as civil parties
in criminal proceedings are entitled to invoke article 6 on an equal basis as
offenders. Just as important is however the requirements placed on with
regard to other articles in the Convention.

Para 30c, Guidelines on Child Victims, op.cit. article 50-53, Council of Europe
(2010) op.cit. article 9 § 1, Council Framework Decision of 15 March 2001 on the
standing of victims in criminal proceedings (2001/220/JHA), article 16, article 20 a,
Directive 2012/29/EU op.cit.
1230
Trechsel, Stefan. & Summers, Sarah.(2005). Human rights in criminal proceedings.
Oxford: Oxford University Press, p. 137, Klamberg (2012) op.cit. p. 51 with
references.
1231
Trechsel & Summers (2005).op cit.
1232
Para 74-75, Perez v. France, appl. 47287/99, judgment 12 February 2004.
1233
Para 73, ibid.
1229
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How long is reasonable time for victims?
To evaluate what is reasonable with respect to the length of criminal
proceedings is a complex matter but international human rights case law, and
of particular relevance here, the case law of the European Court of Human
Rights provides guidance for the assessment of this matter. A starting-point
is that each case should be assessed on its own merits and in light of particular
circumstances. In addition to that, a number of criteria have developed
throughout the years.1234 The complexity of the cases and the amount of
evidence is decisive to the assessment. The duration of the proceedings should
also be assessed in relation to the parties involved and consideration should
be given to the age of the parties.1235 The Court has also considered what is
at stake for the applicant and established that the demands are higher when
the parties are younger persons. In cases involving young offenders, special
requirements apply with respect to the time of the proceedings.
A specific matter is whether it is possible to exculpate long delays on lack of
resources and heavy case-loads. In this regard, the Court has declared that
the legal system should be organised in such a way so as to enable the courts
to comply with article 6.1236
All in all, several reasons speak in favour of considering crime victims in
light of the principles on expedience as it appears in the case law of the
European Court. The crime victim has to begin with assumed a stronger role
in legal proceedings following the development of international standards
on victims’ rights. Victims are discussed in terms of access to justice, a
paradigm which incites the need for expediency. Also the principle developed
by the European Court for Human Rights that the Convention should be
interpreted in a way that prevents rights from being merely illusory supports
the need to promote measures that can expedite proceedings.
In view of the recurring problems with protracted proceedings in many
European countries, the Kudla v. Poland judgment was ground-breaking.

Frydlender v. France, appl. 30979/96, judgment 27 June 2000, Brems, Eva (2005)
Conflicting human rights An exploration in the context of the Right to a fair trial
in the European Convention for the Protection of Human Rights and Fundamental
Freedoms, HRQ vol 27, No 1, p. 297, Trechsel and Summers (2007) op.cit. p. 141.
1235
Dijk, Pieter van (red.) (2006). Theory and practice of the European Convention on
Human Rights. 4. ed. Antwerpen: Intersentia, pp. 606-611, White, Robin C. A.,
Ovey, Clare & Jacobs, Francis Geoffrey (2010). Jacobs, White and Ovey, the European
convention on human rights. 5. ed. Oxford: Oxford Univ. Press, pp. 272-274. With
respect to age, the Jajblonska case, Jajblonska, v. Poland, appl. 60225/00, judgment 9
March 2004.
1236
Danelius supports his argument with § 7, cha 3, Tort Liability Act, Danelius, Hans
(2005) Har svensk rätt ett rättsmedel mot långsam rättsskipning? in Essays on tort
insurance, law and in honor of Bill W Dufwa, Festskrift till Bill Dufwa, volume 1, Jure
förlag AB, p. 371, Trechsel (2007) op.cit. pp.146-147.
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A new approach to unreasonably delays was adopted by Court of Human
Rights which addressed the matter, not solely on the basis of article 6 but
also with regard to article 13. Drawing on the principle of subsidiarity, a
remedy for unreasonable delay should be provided and enforced at national
level. In accordance with this judgement and following their duty of loyalty,
the member states are expected to set in place a system for addressing undue
delays.1237
In Sweden, like in many other countries, this judgment has impacted on
national policies and it has forced the Supreme Court to reconsider its
approach to compensation for breaches of the Convention.1238
The incessant problems described above make the protracted investigations
of crime against children to a structural problem.1239Since 2011 delays
can be considered in light of the Constitution which provides individuals
with a right to a fair hearing in a reasonable time. Having in mind direct
application of the European Convention of Human Rights, invocation of
the Constitution is not the most attractive solution but in n situations and
proceedings where the civil rights of the crime victim are not involved, it
might turn out to be a viable option.1240
Although alleged violations of the fair trial provision are assessed on a caseby-case basis, it can be inferred that the age of the victim and the issue at
stake carry weight in the assessment of length. It goes without saying that
the crimes that are relevant in this chapter, concerned with severe violations
of the child’s physical and/or sexual integrity, indisputably are of great
significance for the victim.
6.4.6 Human rights protection of child victims - some reflections
This overview has demonstrated that a major problem with respect to
child victims is the investigations which are hampered by a great number
of deficiencies. In Sweden, a country which prides itself of having a strong
legislation in favour of children and with sufficient resources to train the
police and to make use of technical device, too few cases are brought to an
Recommendation CM/Rec (2010)3 of the Committee of Ministers to member states
on effective remedies for excessive length of proceedings adopted by the Committee
of Ministers on 24 February 2010 at the 1077th meeting of the Ministers’ Deputies,
Kudla v. Poland, appl. 30210/96, judgment 6 October 2000, Kuijer (2013) op.cit. pp.
777-794.
1238
Schultz, Mårten (2009) op.cit. pp. 305-333.
1239
Lisinski, Stefan (2013) op.cit. The Parliamentary Ombudsman has highlighted delays
in cases involving child victims in its annual report (ämbetsberättelse 2007/08)
Justitiekanslerns årsredovisning (2010), (2011), (2012) p.11, Åklagarmyndigheten
årsredovisning 2012, pp. 31-33.
1240
Prop. 2009/10:80 op.cit. pp. 156-158.
1237
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end. Despite the precedence accorded to violence against children, legal
protection of children is insufficient.1241Although in this study, the focus is
on child victims, the same pattern is visible with respect to women.1242
As concluded by scholars and practitioners alike, the legal system was
developed with the adult person in mind. When the child victim is assessed
on the same premises as an adult, it is placed in an inferior position and faced
with obstacles that compel special measures.1243 Such measures have been
taken on a broad scale in Sweden. A victim perspective has been adopted
and implanted. As proscribed in the UN Guidelines on Justice in Matters
for Child Victims and Witnesses, an interdisciplinary and co-operative
approach has been espoused by means of the establishment of Children’s
houses. It has been concluded that the police exert a child perspective. Their
work is governed by presumption of the child’s best interest and awareness
of the significance of trained investigations has improved. In these respects,
Sweden complies with international victims’ rights standards.1244
The measures taken to adapt the criminal justice process to the needs
of the child victim must however also be seen in view of the problems
which criminal justice authorities have to bring offenders to justice. As a
consequence of these failures, the basic right to protection is not met and
children are deprived of their right to remedies. To this should be added that
a child who is not heard is also deprived of other fundamental rights, such
as the right to participation. It can be contended that while the standards
in victims’ rights instruments are fairly well complied with, with respect
to children in Sweden, the protection of the most basic human rights of
children is less satisfactory.
The point of departure in this study is that from a human rights perspective,
investigation, prosecuting and sentencing of offenders serve the interests
Forsman, Maria (2013). Rättsliga ingripanden vid föräldrars våld och övergrepp mot
barn. Diss. Umeå : Umeå Universitet, 2013, pp. 439-44.
1242
General Assembly (2007) Implementation of General Assembly resolution 60/251
of 15 March 2006 Report of the Special rapporteur on violence against women its
causes and consequences, Addendum Mission to Sweden,A7HRC/4/34/add.3 6
February 2007, Brottsförebyggande rådet (2008b) Polisens utredningar av våld
mot kvinnor i nära relationer, Rapport 2008:25, Scheffer-Lindgren, Maria (2012)
Criminal justice for assaulted women in Sweden law versus practice, Review of
European Studies, Vol 4 No1 March 2012, pp. 167-178, Diesen and Diesen (2013)
op.cit. pp.306-323.
1243
Article14 ICCPR stipulates that all persons should be equal before the courts and
tribunals.
1244
Article 31 a, Guidelines on Child Victims, op.cit. article 11.1, 35.2, Council of
Europe Convention on the Protection of Children against Sexual Exploitation
and Sexual Abuse, CETS No 201, section 5, Council of Europe (2010) op.cit.
Rikspolisstyrelsen (2010b) Polismyndigheternas handläggning av ärenden om våld
mot barn, inspektionsrapport 2009:4.
1241

309

CHAPTER 6 SWEDEN

of the child victim. The objectives of human rights law concur with the
preventive and reparative functions of the criminal process. The failure to
exert due diligence in the investigation of crime turn the state to complicit in
breaching Convention rights.1245
From the particular perspective of this study, the substance of the right to
protection as it is articulated in human rights and victims’ rights instruments
must be borne in mind. As concluded in chapter 5, viewed from a rights-based
approach, victim protection comprises protection from crime, protection
during the criminal procedure by means of consideration to rule of law and
fair trial aspects, as well as protection from secondary victimization.1246This
view is reflected in the Convention on the Rights of the Child which urges
the States Parties to take all appropriate legislative, administrative, social
and educational measures to protect the child from all forms of, injury or
abuse. The UN Guidelines, primarily directed at preventing hardship in
proceedings, reflect this view of protection by stressing the right of the
child to be shielded from any form of hardship, abuse or neglect, including
physical, psychological, mental and emotional abuse and neglect.1247
A discussion on protection of child victims must also recall the status of
human rights and the relevant international instruments. The right of the
child not to be subjected to violence is an absolute right which the state is
under an obligation to comply with, irrespective of the economic situation.
Also the protection outlined by human rights bodies which derives from
the provisions on the fair trial principle is part of binding obligations.The
obligation to protect individuals from violations of their human rights and to
provide remedies when this obligation is not met, stem from treaties which
are superior to national law. This is the human rights imperative established
and promoted by the Committee on the Rights of the Child.1248
6.5 Remedies for child victims
6.5.1 Introduction
This section provides an overview of the available remedies for child victims
when they have had their rights violated. To address victims from a remedial
perspective is apt from a victimological as well as from a human rights perspective.
The theme of this study and the identification of remedies as a central to victims

For a discussion of the functions of the criminal process, Kaldal, Anna (2010).
Parallella processer: en rättsvetenskaplig studie av riskbedömningar i vårdnads- och LVUmål. Diss. Stockholm : Stockholms universitet, 2010, p. 45.
1246
Chapter 5, section 5.2 and 5.4.
1247
Article 19, CRC, para 7 (d) 8 (i), Guidelines on Child Victims, op.cit.
1248
Para 13, General Comment No 13, op.cit.
1245
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justify a discussion about the remedies available to child victims in Sweden.1249
Although the remedy notion in Sweden is commonly used in the narrow
sense, connoting a procedural right to appeal and judicial review, the issues
in this section cover a wide spectrum from judicial review to support and
rehabilitation.1250
The section is divided in three parts. It starts with a general overview of how the
core victims’ rights have materialised in Swedish legislation and policies and it
is continued with an account of the two areas that are central for the possibilities
of the child victim to receive protection and remedies; the legal status of the
Convention of the Rights of the Child in Sweden and the Ombudsperson for
Children. With a view to the problems with lengthy proceedings, this part is
completed with an exploration of how child victims can address procedural
errors committed in the course of criminal investigations.
The discussion below follows the conclusion made in chapter 5 in this study
that remedies operate on different levels. A first step is the exercise of due
diligence in the investigation, prosecution and punishment of crime. This
step is complemented by remedies in a broader sense which cover support
and assistance. The final step is that remedies should be available for victims
when their rights are not complied with.
6.5.2 The rights of victims in Sweden
The overview below draws on chapter two which summarized the most
basic rights of victims as the right to respect, the right to information, the
right to support, the right to protection and the right to remedies. This
notwithstanding, it should be noted that a number of the legal provisions
described below can be subsumed under more than one right.
6.5.2.1 The right to respect
As displayed in this chapter, victims need for recognition and respectful
treatment has been given much attention in Sweden and many efforts have

Its location in this part of the chapter is based on the contention that victims’ rights
is one of several ways to remedy crime victims This approach is supported by the
recommendation that the Member States of the Council of Europe should examine
their legal systems in the light of case-law on remedies, Recommendation Rec(2004)6
of the Committee of Ministers to member states on the improvement of domestic
remedies adopted by the Committee of Ministers on 12 May 2004.
1250
SOU 2010:87, Skadestånd och Europakonventionen, p.267, Danelius (2005)
op.cit. Friberg uses the word remedier in Swedish, Friberg (2010) op.cit. Juridiska
fakultetsnämnden Uppsala universitet (2011) Remissyttrande Skadestånd och
Europakonventionen, p. 2.
1249
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been taken to train professionals to be sensitive to victims’ needs. The main
thrust of what has been achieved with regard to this matter in recent years
relates to information, emotional support and training.1251
The Crime Victim Fund which provides economic support to research,
education and information concerning crime victims indirectly improves
respect for crime victims by supporting a variety of victim-friendly activities.
In accordance with their duties according to administrative law, the police are
obliged to provide citizens with advice, support and information regarding the
offence. The work of the police and the prosecutors is governed by a number
of basic principles. One of the most important outlines the duty to ensure that
the investigation is handled objectively, promptly and correctly.1252
The word crime victim is not used in legal terminology and the victim is
instead denoted as the aggrieved party.1253According to the Code of Judicial
Procedure, the aggrieved party is bestowed with procedural rights such as
the possibility to receive information, to claim for damages, to support the
prosecution in special circumstances and to put questions to the accused.
When the aggrieved party brings a legal action by means of a private claim,
he or she qualifies as party in the procedure. A great number of crime victims
in Sweden participate in the proceedings by supporting the prosecution.
Respect for victim also comes across in provisions on how the victim or the
aggrieved party is entitled to participate in the process. The victim in Sweden has
a strong procedural position which allows him or her to support the prosecution
and participate in an active way. 1254The views of the aggrieved party should be
taken into consideration when the prosecutor makes the decision to waive the
prosecution. The victim’s interest in having the case prosecuted must be weighed
against the question of whether a prosecution is necessary from a public point of
view. A decision not to go on with the prosecution can be reviewed by the higher
prosecuting authority. If his claim is turned down, the victim may take over the
charges or, alternatively support the prosecution.1255

The right to respect will not be considered in a meticulous way here since the Swedish
approach in this respect has been outlined in section 6.2.
1252
§ 4 cha 23 CJP expresses the principle of objectivity. According to the principle of
consideration the investigation should be conducted so that no person is unnecessarily
exposed to suspicion, or put to unnecessary cost or inconvenience.
1253
An aggrieved person is the person against whom the offence was committed or who
was affronted or harmed, § 8, cha 20, CJP, SFS 1964:166, Heuman, Lars (1973).
Målsägande. Diss. Lund : Univ., 1973, Diesen, Christian (2008) Målsägande, in
Kleineman, Jan, Westberg, Peter & Carlsson, Stephan (red.) (2008). Festskrift till Lars
Heuman. Stockholm: Jure, Träskman, Per Ole (2009) op.cit. p. 267.
1254
In a bill it is proposed that the right to support the prosecution should be abolished,
SOU 2013:17.
1255
§ 7 cha 20, CJP, SOU 2013:17, op.cit. pp.
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The legislation on legal aid and representation is addressed under this heading
because it originated in a consciousness about the needs of crime victims and
because it has proven to be decisive to the implementation of other rights.1256
Victims in Sweden can be represented by either a counsel for the injured party
or, if the victim is a child, a special representative. Should the investigation
be impaired with problems, the legal representatives have the mandate to act
on behalf of the victim. This legislation therefore provides vulnerable victims
with possibilities to exercise their rights to a remedy with respect to the crime
as well as with respect to the management of the procedure.
With respect to the implementation of the right to respect and recognition,
the satisfaction rate among victims has for a number of years been
comparatively high but there is a downward trend in victim satisfaction and
victims are still less satisfied than other groups in society with the criminal
justice system.1257
6.5.2.2 The right to information
The right to information has two dimensions, the duty of the state to provide
general information directed to the public and the duty to provide personal
information to the individual victim about the proceedings of the case.1258
With respect to the first dimension, large efforts have been taken to supply
general information about victims’ possibilities to get support and assistance
following crime. The bill on crime victims from 2001 furthered a venture on
public information and as consequence, the authorities of the criminal justice
system nowadays address crime victims separately on their websites and
some of them supply written information with victim as a target-group.1259
The Crime Victim Compensation and Support Authority has a mandate to
provide information and following this mandate, it has developed leaflets on
various forms of crime in a number of languages that are widely spread to
authorities and to victim support organizations. Prompted by the recognition
that victims who have knowledge about the criminal justice process and who
feel safe, provide better evidence, an e-learning product denoted as Court
Introduction has been developed.1260
Act on Counsel for the injured party, 1988:609, prop. 1987/88:107, JuU 1987/88:33,
rskr 1987/88:318SOU 2007:6.
1257
Dijk, Jan van (2008). World of crime: breaking the silence on problems of security, justice
and development across the world. Thousand Oaks, Calif.: SAGE Publications Ltd,
pp.228-229, Brottsförebyggande rådet Nationell trygghetsundersökning (2011),
(2012), (2013).
1258
Compare article 4, 6, Directive 2012/29/EU op.cit.
1259
http://polisen.se/sv/Utsatt-for-brott/http://www.aklagare.se/Ar-du/Brottsoffer/,
http://www.domstol.se/Till-dig-som-ar/Brottsoffer/ all accessed 2012-01-25.
1260
The authority has been assigned to develop a strategy on information SOU 2004:61,
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The police have comprehensive obligations to provide general as well as
personal information to victims about the possibilities to access support
and the particularities of their case. This duty is governed by the Decree
on Preliminary Investigation which has been amended in stages. The right
to information is not absolute and differs with respect to the issue at stake.
The victim must always be requested if he/she wishes information about the
closure of investigation.1261
A reform in 1994 provided the aggrieved party with a right, if he/she so
wishes, to obtain information about the prison in which the offender is held,
if the offender is permitted to be away from the prison or if he is released
or escaped but authorities are only obligated to provide this information
insofar as it is necessary.1262The Swedish legislation does not include any
duties to inform victims of their possibilities to challenge decisions that are
relevant to them.
Also the prosecutor has duties with regard to information. If the police have
not fulfilled its general obligations with respect to this matter, it is the duty of
the prosecutor to inform the victim in a timely fashion about the possibility
of claiming for damages in the criminal proceedings.
The duties of the police are not sanctioned but the enforcement of this duty
is monitored by means of the computerised system for crime reports of the
Swedish police.1263
The insufficient information provided to victims has been a source of major
complaint of crime victims for some years and several studies have shown
that the provision of information by the police is not fully complied with.
The effect of the general information provided by legal authorities to victims
has only to a very little extent been evaluated.1264
6.5.2.3 The right to support and assistance
With regard to victims right to support, consideration must be given to the
legislation in the Social Services Act as well as to the assistance provided to
victims through the network of victim support services under the umbrella

op.cit. http://courtintroduction.se/
13b, Decree on Preliminary Investigation, SFS 1996:469.
1262
§ 35, Fängelseförordning, 2010:2010, § 13c, Decree on PreliminaryInvestigation,
SFS 1996:469.
1263
Rationell anmälansrutin, RAR.
1264
Riksrevisionen (2011) Att hantera brottmål effektivt - En utmaning för regeringen
och rättsväsendet, RIR 2011:27, Rikspolisstyrelsen, RPS (2010) Polisens Nationella
Brottsofferundersökning, Rapport 2010:3 pp. 12-14. The police have publishing
a handbook on how the staff can comply with the duty to supply information
Rikspolisstyrelsen (2012b) Handbok för information till brottsoffer.
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organization; Victim Support Association (in Swe Brottsofferjourernas
Riksförbund). The two forms of support are closely interrelated. While the
general responsibility for crime victims is incurred on the social services,
victims are generally referred to the services of the NGOs.
The victim support services are the main providers of assistance to victims
in Sweden but they are complemented by specialized services which offer
assistance for different groups of victims.1265The backbone of the 100 local
victim support services is the volunteers but most services have at least one
employed person. For a long time, the Crime Victim Fund has been the major
sponsor of activities conducted by local victim services and women’s shelters.
All offenders convicted for an offence punishable by a prison sentence
is liable to pay a lump sum of - SEK. This constitutes a specific surcharge
which is applied over and above sanctions. Additional money has been
channeled from prisoners under electronic supervision. Aside from means
for their current activities, support is also granted for temporary projects
such as seminars and campaigns targeting specific groups of victims. The
important role of the Crime Victim Fund contributes to implementation of
all the victims’ rights.1266
Insofar as this causes no inconvenience, the victim can be accompanied by a
support person during different stages of the criminal justice process. The
support person has no legal tasks but is chiefly intended to provide moral
support. The victim may choose a support person who represents the local
Victim Support Association, a representative from the social services or a
relative to act as support person.1267
The Social Committees, which are set up in each municipality were first
mandated to act for women subjected to violence but the act has been
amend in several stages and the responsibility has been extended to other
groups.1268The assistance provided by the social services can be divided in
two categories; general services and individual support. The latter is provided
by means of economic assistance or through the designation of a support
person or a contact person who can assist the victim with personal matters.
The main provision on crime victims in the Social Services Act refers to
support, an expression which includes economic counseling, the designation
of a contact person and referrals to other authorities and accommodation in

The National Organisation for Women’s and Young Women’s Shelters in Sweden
(ROKS) Save the Children and Children’s Rights in Society (BRIS).
1266
The Crime Victim Fund is also open for donations. Most victim services also receive
funding from county councils and the municipalities.
1267
The court decides who is suitable to act as support person, § 15, cha 20 CJP, § 10
mom 3, cha 23 CJP.
1268
The social committees are according to the municipal independency free to decide
how the social support should be organized.
1265
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crisis situations as well as funding of the victim support services.1269
While some provisions on support of victims in the Social Services Act
are worded in an indefinite way which indicate that assistance to victims in
the act must be regarded as services rather than as rights, support can also
be managed in a procedure which demonstrates that assistance of victims
should be seen as a right.1270
6.5.2.4 The right to compensation
Sweden adheres to the system of adhesion which gives crime victims the
entitlement to claim for damages in the framework of criminal proceedings.
To facilitate this process, a number of measures have been taken. The police
as well as the prosecutor have a duty to assist the victims with their claims for
compensation. The public prosecutor always has a general duty to prepare
and examine the claim for damages caused by an offence, insofar as this
can be done without undue inconvenience. A failure of the prosecutor to
comply with this obligation is subject to criminal liability and may comprise
negligence in duty.1271
In the great majority of cases, the victim brings a private claim in the
framework of criminal proceedings.1272Damages can also be brought in civil
proceedings, either because the court cannot hold anyone guilty of crime or
because it finds that the civil action will cause major inconvenience in the
criminal proceedings.” In most cases, the expression “major inconvenience”
refers to the expected duration of the management. If it can be expected
that the claim is complex and time consuming, the claim is disposed of as
a separate case in the manner prescribed for civil actions. This provision
has been amended so that the threshold for separating a private claim has
become higher.
Insofar as it is not possible to obtain compensation directly from the offender
or through the Enforcement Agency, victims may apply for compensation
under the Criminal Injuries Compensation Act. The point of departure
similar to the Tort Liability Act, full compensation but this rule is subject
to certain deviations such as a maximum amount, the possibility to adjust
Socialstyrelsen (2011) Handbok om socialnämndens ansvar för våldsutsatta kvinnor
och barn som bevittnat våld.
1270
§ 1 cha 4, Social Services Act, Socialstyrelsen (2003b).
1271
§ 2§ 5 cha 22 CJP, § 1 cha 20 the Penal Code, § 7 Förvaltningslagen (1986:223), Ds
Ju 1986:10 prop. 1987/88:1 om ändring i rättegångsbalken decision Parliamentary
Ombudsman 820-2004, Anmälan mot Polismyndigheten i Västra Götaland
beträffande handläggningen av ett skadeståndsärende, decison 2004-06-23,
5749-2006, En åklagares ansvar för att en målsägande har informerats under en
förundersökning om möjligheterna att begära skadestånd, decision 2009 09 17.
1272
SOU 2007:6, pp. 309-311, prop. 1987/88:1.
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the compensation and an excess which is drawn from the total amount of
compensation.1273
Compensation is paid primarily for personal injury to which should be added
compensation for violation, previously suffering, caused by one person to
another by an offence interfering with personal liberty or by other criminal
molestation.1274 In some instances, criminal injuries compensation is paid
for damage to property and pure economic loss.
There is no possibility to appeal a decision made by a civil servant at the
Crime Victim Compensation and Support Authority but the applicant can
demand a review, either by the Director-General or by the Board. There are
some limits as to the number of times a decision may be reviewed but an
application for a review must be filed within ten years of the last decision
made by the authority in the case.1275
The stipulation that state compensation constitutes a legal right in Sweden
means that as long as the requirements in the Act are fulfilled, the right to
compensation is unconditional and the decision-makers have no discretion.
The European Court of Human Rights has stated that the Swedish Criminal
Injuries Compensation Act falls within the scope of the civil right in the
Convention because the conditions and procedures which a claimant has to
comply with are defined in clear and regulatory terms.1276
The right to protection
Under this heading, it is assumed that the right to protection constitutes
protection from primary as well as from secondary victimization.
Within its mandate, the police are authorized to conduct general crime
prevention, to supply the public with information and advice, to monitor
general order, prevent disturbances and to take action when they occur and
to carry out security work for threatened persons.1277
An important way for the police to address imminent threats or violence
directed against an individual is through the Act on Prohibition to Contact
which obliges the public prosecutor to issue a visiting ban when there is a risk
that the person against whom the decision is directed will commit crimes,
follow or in other ways harass the person whom the law serves to protect.
The protection order may be initiated by the harassed person, a policeman
or the prosecutor but it is the District Court that takes decision to issue an
Criminal Injuries Compensation Act 1978:413, prop. 1977/78:126, JuU 1977/78:32,
rskr 1977/78:280.
1274
1978:413, prop. 1987/88:92, JuU 1987/88:37, rskr 1987/88:240.
1275
§§ 19-20, § 24-26, Criminal Injuries Compensation Act, 2014:322
1276
Gustafsson v. Sweden, appl. 15573789, judgment 25 April 1996.
1277
§§1-2, Police Act 1984:387.
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order. In 2006, the government found that there was a need to strengthen
preventive functions of this Act and in 2011 the Act was amended and
renamed. The possibilities to protect individuals who have not previously
been subjected to crime have expanded and the prosecutor is now obliged
to consider also crime directed against others than the person who the
prohibition applies to.1278
The application of the Act has been plagued with problems. The number of
applications has gone up, the number of positive decisions has decreased and
the breaches of orders have constantly risen. Claims have been made with
regular intervals that the inability of the police to manage the visiting-bans
has resulted in the killings of women by their partners. These problems are
closely connected to the risk assessment conducted in connection to reports
made by women subjected to repeat victimization. The attention given to
structured risk analyses is relatively new in Sweden but the topic has been
given growing attention in the last years.1279 Surveys have shown that few
of the police authorities conduct risk analyses and that lack of knowledge,
motivation and heavy case-loads have prevented successful analyses.
Criticism has been directed against the lack of a comprehensive model of
risk assessment with possibility to assess the need for initial measures in
order to predict further risk assessment.1280
Since the early 1990s, an intimidated person may apply for a security parcel
for his/her personal protection. The parcel includes an alarm, a specially
equipped telephone and a mobile telephone connected to the police.
Other special measures for the protection of intimidation are watch-dogs,
permission to wear teargas and special facilities to furnish the house of the
intimidated person. A person subject to threats or harassment who has to
move to another place may apply for retention of registration of the original
address. If these measures prove insufficient and a person is subjected to an
obvious risk of particular serious crime which might constitute a danger to
that person’s life, he or she may apply for a change of identity (a new a name
and residence), also denoted as fictitious personal data, which is considered
as the most radical of the measures for threatened persons. Applications for
fictitious personal data also apply to the family of the threatened persons.

Act on Protection Order, SFS 1988:688. dir 2006:84, SOU 2008:81, prop 2010/11:45.
A prohibition to contact can now also be controlled by electronic surveillance.
Brottsförebyggande Rådet (2007) Restraining orders in Sweden English summary of
Brå report, pp. 15-16.
1279
Brottsförbyggande Rådet (2010c) Strukturerad riskanalys vid våld mot närstående
En lägesbeskrivning av polisens arbete Rapport 2010:20 p.12.
1280
Brottsförebyggande rådet (2010c), op.cit. Brottsförebyggande rådet (2010b) Mäns
våld mot kvinnor, hedersrelaterat våld och förtryck samt våld i samkönade relationer
Slutredovisning av ett regeringsuppdrag Rapport 2010:18.
1278
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The information included in the protocols of the preliminary investigation
is as a principle secret and the same applies to information connected to
security measures provided to threatened persons. Secrecy also applies for
information proved in statements or reports in relation to the person who
the report is concerned with if there is a risk that someone is subjected
to violence or if the information is disclosed.1281 A reform of the Code of
Judicial Procedure made it possible not to include details about the age,
profession or address of the aggrieved party in documents accessible to the
suspect.1282
The police and the probation services are entitled to carry out security
work which is directed at specified groups, including aggrieved parties
and witnesses in accordance with regulations established by the National
Police Board.1283
6.5.3 The Convention on the Rights of the Child
The ratification of the Convention on the Rights of the Child compelled
a review of legislation in order to ascertain that there was conformity
between domestic legislation and the Convention. In this process, legal
amendments were made in order to transform parts of the Convention
in Swedish legislation.1284 The issue about incorporation in Swedish law
has ever since been a matter of disagreement. The government’s line of
reasoning has been that only treaties which are articulated in a clear and
sufficiently precise way can be considered for incorporation and that
technical difficulties and the vague language of the Convention is not
appropriate for application in courts.1285

§ 1, § 7, cha 18, § 2, cha 35, Act on Publicity and Secrecy, SFS 2009:400, Office of the
Prosecutor General (2000) A catalogue of witness protection and security measures
English edition.
1282
Ds 1993:29 op.cit, prop. 1993/94:26, bet. 1993/94:JuU12, rskr. 1993/94:124, prop.
1993/94:143, pp.. 1–2 p. 19, bet. 1993/94:JuU25 and rskr. 1993/94:320.
1283
§ 2a, the Police Act, § 2, 16, Decree on Personal Security work, RPSFS 2011:8.
Individuals eligible for this kind of protection may be subject to specific measures
provided there is a considerable risk that serious crime can be directed at the health
or freedom of these persons or their relatives.
1284
Prop. 1989/90:107 om godkännande av FN-konventionen om barnets rättigheter,
Lund L. Kilkelly U. Byrne B. and Kang J (ed) (2012) The UN Convention on the
Rights of the Child: a study of legal implementation in 12 countries, p. 94
1285
Prop. 1997/98:182, op.cit. p. 66, Ds 2001:10 op.cit. pp. 31-33, SOU 2010:70, op.cit.
pp.314-318, Ds 2011:37 Hur svensk lagstiftning och praxis överensstämmer med
rättigheterna i barnkonventionen - en kartläggning, pp.35-36, Regeringskansliet
(2012) pp. 7-8, Written replies to the list of issues prepared by the UN Committee on
the Rights of the Child in connection with the consideration of the fourth periodic
report, CRC/C/SWE/Q/4/Add.1, 2009, paragraph 1. Stern & Jörnrud, (2011).
1281

319

CHAPTER 6 SWEDEN

A governmental committee mandated to examine compliance with the
Convention in 1999 held that the standards of the Convention were reflected
in Swedish legislation and that for this reason, sufficiently strong reasons
did not exist for incorporation. It was argued that incorporation would
transfer a fair amount of the responsibility to interpret the Convention to
the courts and that the aims of the Convention preferably should be realised
through a political process and by way of conclusion, not much was to gain
on incorporation.1286
Several circumstances explain why the debate on a possible incorporation
has intensified in recent years. The international child’s rights framework has
expanded and grown in importance. The general Europeanization, generated
by Sweden’s membership in the European Union and the provisions on
children in the Lisbon treaty and the Charter of Fundamental Rights have
strengthened the rights-perspective.1287 Most important however is that
the Swedish policies in this area are supposed to be guided by a child-rights
perspective.
The issue of incorporation has been addressed by the Committee on the
Rights of the Child which on several occasions has pronounced that Sweden
has not acknowledged the Convention as law and that it should assume a
stronger status in Sweden.1288
Important actors that monitor children’s rights such as Save the Children,
Unicef and the Children’s Ombudsman have pushed for incorporation of
the Convention and presented arguments about the legal and pedagogic

Barnkonventionens status: en utvärdering av för- och nackdelar med barnkonventionen
som svensk lag. Stockholm: UNICEF Sverige, p.7. In accordance with the ratification,
changes were made in the Social Services Act, the Act on Care of Young Persons and
the Decree on Preliminary Investigation Verhellen (2000) op.cit. p 84, Leviner (2011)
op.cit. pp. 90-97.
1286
SOU 1997:116 op.cit. pp. 12-59, prop. 1987/88:182 the Committee
of the Constitution, (Konstitutionsutskottet) holds the same opinion,
Konstitutionsutskottets yttrande 1998/99:KU2y, Strategi för att förverkliga
FN:s konvention om barnets rättigheter.
1287
Article 3, TFEU, article 24 CFR, Åhman, Karin (2010b), op.cit. Stern & Jörnrud
(2011). op.cit.
1288
Incorporation has been assessed in general evaluation of the Swedish stance of
international human rights conventions, Ds 2001:10, pp.31-34, SOU 2011:29 op.cit.
p. 27 para 10, Concluding observations, CRC/C/SWE/CO74 26 June 2009, para 9,
Committee on the Rights of the Child, Concluding observations Sweden, CRC/C/
SWE/CO/4, 12 June 2009, para 10-11, CRC/C/OPCS/SWE/CO/1, 7 October
2011, para 10, Consideration of reports submitted by States parties under article 12,
paragraph 1, of the Optional Protocol to the Convention on the Rights of the Child
on the sale of children, child prostitution and child pornography, CRC/23 January
2012.
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benefits of this measure.1289 But also the application of Swedish legislation,
which is not always in compliance with the principles of the Convention, has
made its legal status to a growing concern.1290 In October 2012, the Minister
for Social Affairs announced the appointment of a governmental committee
assigned to examine a possible incorporation of the Convention of the
Rights of the Child.1291
6.5.3.1 Reflections on the Status of the Convention on the Rights of the Child
To understand the implications of the Convention’s status in Sweden, one
must take a deeper look at the relationship between international instruments
and the national legal order. The form of reception chosen by a country is
decisive for how individuals can enforce their rights in front of national
courts. When assessing the enforcement of human rights treaties, the first
step is to determine whether the relevant treaty forms part of national law.
The second step is to determine the legal status which the instrument has
in domestic legislation. Characteristic of effective reception is a situation
in which it is possible for individuals to plead their rights directly before
courts.1292
There are no mandatory rules in international law with respect to domestic
implementation and reception of international law. Governments can
freely choose the way in which they would like to make international
instruments effective. In conformity with this approach, the contracting
parties of the Convention have a choice to implement them as they find it
most appropriate.1293 According to the Vienna Convention on the Law of the
Treaties, treaties must be performed by states in good faith to make relevant
principles directly applicable.1294

Schiratzki, Johanna (2013) Välfärdsrätt i Sverige, Juridisk tidskrift, pp. 801-804.
In this discussion, Norway has been brought forward as a point of reference.
Norway, which has a legal tradition that is similar to Sweden made the Convention
to law in 2002, Sövig, Karl Harald (2009) Barnets rettigheter pa barnets premisser–
utfordringeri motet mellom FNs barnekonvensjonognorskrett, Åhman (2009)
op.cit., Barnombudsmannen. (2009) Barnkonventionens rättsliga ställning i Sverige,
skrivelse 2009-11-18, Barnombudsmannen (2012d) Barnombudsmannen underlag
till regeringen inför Sveriges femte FN-rapportering 2012 p.1.
1291
Ministry for Social Affairs, Press release, 26 October 2012, www.regeringen.se,
accessed 2012-11-02.
1292
Keller, Helen & Stone-Sweet, Alec (red.) (2008) op.cit p.20, 683, Denza, Eileen
(2010) The relationship between international and national law, in Evans, Malcolm
David (red.) (2010). International law. 3. ed. Oxford: Oxford University Press, pp.
411-438, Stern, Rebecca & Jörnrud, Martin (2011). op.cit. p. 7.
1293
Shelton, D. (2011) op.cit. pp.2-5.
1294
Article 26,VCLT, article 13, Draft Declaration on rights and duties of states, 1949
Text adopted by the International Law Commission at its first session, in 1949. The
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With respect to the fundamental duty which state parties have to ensure
that the principles and provisions of the Convention can be appropriately
enforced, the Committee on the Rights of the Child has recommended
incorporation of the Convention and expressed the importance of making
the provisions of the Convention directly applicable in national law.1295
An analysis of the Convention’s status should consider some of the most
common arguments forwarded against incorporation. Although scholars
have commented that the distinction between the dualistic and the monist
models of reception is not always clear-cut, the monist model is liable to
create stronger effect of the international instrument.1296
The argument held against incorporation which says that only treaties
directed to individuals should be incorporated in domestic law can be
repudiated. Although it is held that that the Convention mainly has been
a concern for the government and the municipalities, it is a document
according rights to individuals. Also the argument about the absence of a
monitoring mechanism has become inadequate after the adoption of the
Optional Protocol to the Convention which set out a complaints mechanism
for violations of the Convention.1297 To this it has been added that the
absence of a separate law that addresses child protection in a comprehensive
way indicates a distance from the view of children as rights-bearers.1298
A discussion about the Convention’s legal status must consider other means
to ensure protection of children. In this regard it can be established that the
provision on protection of children in the Constitution is largely ineffective
in practical work. The Charter of Fundamental Rights enjoys a stronger
position than the Convention on the Rights of the Child in Sweden from
a legal point of view, but the Convention and the Charter are not mutually

report, which also contains commentaries and observations on the draft declaration,
appears in Yearbook of the International Law Commission, 1949. Text reproduced in
the annex to General Assembly resolution 375 (IV) of 6 December 1949, Bring, Ove,
Mahmoudi, Said & Wrange, Pål (2011) op.cit. Denza, (2010) op.cit. pp. 411-413,
Byrnes and Renshaw (2010) op.cit. p. 499.
1295
Point 1 Introduction, the Committee on the Rights of the Child (2003), General
Comment No 5, op.cit. The recommendations of the Committee are not formally
binding to the parties but carry great authority.
1296
Riksrevisionen (2004) op.cit. p. 14 with reference to United Nations International
Children’s Emergency Fund (UNICEF), Byrnes and Renshaw (2010) op.cit. p. 49.
1297
Human Rights Council, Resolution 17/18, 14 July 2011, A/HRC/7RES17/18,
Optional Protocol to the Convention on the Rights of the Child on a communications
procedure, A/RES/66/138, 27 January 2012, De Beco, Gauthier (2013) The Optional
Protocol to the Convention on the Rights of the Child and Communications:: Good
news? Human Rights Law Review pp. 367-387.
1298
Introduction, General Comment No 13, op.cit. p. 3, para 19, 20 Committee on the
Rights of the Child (2003) General Comment No. 5 op.cit.

322

Human rights for victims of non-state crime: Taking victims seriously?

exclusive and with respect to children, the Charter’s scope is restricted.1299
The Convention includes a number of general principles which are apt to
impact on the situation of child victims in several situations. The Committee
on the Rights of the Child has urged state parties to ensure that in cases of
conflict with national legislation, the principle of the best interests of the
child and the principle on the right to be heard should take precedence.1300
Although it may be argued that these principles are already part of Swedish
law, it must be recalled that the Convention provides no basis for invoking
them and that it is difficult for courts to apply principles that are not given
the status of law. Their practical application may also be hindered by the
prepatory works which suggest another interpretation. But the idea of
invoking principles in court is, as noted previously largely unfamiliar to
Swedish lawyers.1301
The principle on the right of children to be heard is of particular weight to
child victims.The Committee on the Rights of the Child has emphasized
that this principle applies to all relevant judicial proceedings affecting the
child, without limitation, including also children who are victims of physical
or psychological violence, sexual abuse or other crimes.1302 Two aspects of
this right are crucial to child victims; the right of the child to be heard as a
witness in the investigation of crime and the right to provide views on the
possibility to be heard in court. A legal obligation to adhere to these aspects
would bring pressure to bear on the authorities investigating crime against
children.
If the principles of the best interest of the child and the right to be heard
could assume the status of legally binding rules, it could contribute to the
development of a case law which could strengthen the position of children.1303
The Convention’s role in practice is decisive of the provision in the
Constitution which stipulates that a provision which conflicts with a rule
of fundamental law or a superior statute shall not be applied. The judicial
review is however seldom used and although the principle on treaty
conform interpretation is laudable, it is difficult to apply and with less
practical effect than an act in which the Convention on the Rights of the
Child becomes Swedish law.1304

Preamble point 14, Directive (2012) op.cit. article 51, CFR.The Charter can on the
other hand give momentum to the interpretation of the Directive on victims’ rights.
1300
Riksrevisionen (2004) op.cit. p. 14.
1301
Ds 2011:37, op.cit. pp.35-36, Wiklund (2008) op.cit.
1302
Para 32, General Comment No 12 The right of the child to be heard, CRC/GC/C/12,
20 July 2009.
1303
International conventions are seldom referred to in Swedish courts, SOU 2011:29,
op.cit.pp. 141-187.
1304
§ 14 cha 11, IG, SOU 2011:29 op.cit. pp. 139-144.
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To incorporate the Convention in Swedish law would comprise one step in
the process towards greater awareness of human rights obligations and could,
as a corollary, raise the status of the comments adopted by the Committee of
the Rights of the Child and make them better known to the public.1305
There are several reasons why the legal status of the Convention is critical to
child victims. A major reason is that children subjected to violence and sexual
abuse are identified as victims of human rights violations. Another reason
is the legal protection which children are entitled to in accordance with the
Convention. It is claimed by the government that Swedish legislation is in
compliance with the Convention but child victims suffer from a number of
shortcomings caused by the application of law as well as with regard to the
social support they are entitled to.1306
Finally, it has to be considered that the human rights are under continuous
development. The Committee on the Rights of the Child and other bodies
are increasingly specifying and clarifying the content of the Convention.
This development may impact also on child victims and may contribute to
the human rights protection of these children.1307
While the present approach on children’s rights are typically characterized
by temporary ad hoc measures such as the allocation of resources, awarenessraising and training which are susceptible to policy changes, incorporation
would provide impetus for stronger protection.
6.5.4 The Children’s Ombudsman
The Office of the Children’s Ombudsman was set in place in 1993, partly as
a consequence of Sweden’s commitments according to the Convention on
the Rights of the Child but also following public pressure which claimed that
the legal protection of children in Sweden was insufficient. The Children’s
Ombudsman is characterised as an independent authority subordinate to
the government which is instructed to carry out a number of tasks related to
information, awareness-raising and cooperation with other authorities.1308
The task to make the comments and the observations of the Committee known is
currently not fully complied with. Art 44 General Comment No 5, op.cit. Stern &
Jörnrud (2011) op.cit.
1306
Section 6.4.3.and 6.4.4, prop. 1997/98 :182 p.10 which refers to the legislative work
Barnombudsmannen (2009) op.cit., Ds 2011:37, op.cit. p.13, Cocozza, Madeleine
(2007). The parenting of society: a study of child protection in Sweden - from report
to support. Diss. Linköping : Linköpings universitet, 2007, Diesen&Diesen (2009),
op.cit. Diesen & Diesen (2013) op.cit.
1307
Report of Special Rapporteur on Violence against children, foreword General
Comment No 5 op.cit.
1308
SOU 1991:70, Ombudsman för barn och ungdom, prop. 1992/93:173, the
Ombudsman for Children Act 1993:335 and Decree with Instruction for the
1305
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The Ombudsman has a number of means to its disposal when it acts on
behalf of children. It is instructed to give attention to general problems
of a systematic and structural nature and it has a duty of notification.1309
Throughout the years, the Ombudsman has on a number of occasions
highlighted shortfalls with respect to investigations of crime against
children.1310 Since its inception, a contentious matter has been that the
Children’s Ombudsman, unlike other institutions mandated to address
discrimination of human rights violations in Sweden is not authorised to act
on individual complaints from children.1311
The Act on the Children’s Ombudsman was subjected to governmental
review in 2001, with the objective of strengthening the Ombudsman’s
position and clarifying the balance between its role as a representative of
children and as a governmental authority. The Ombudsman’s dual role was
considered problematic and it was argued that it was most effective in its role
as a representative for children.1312
Based on these deliberations, the government sought to refine the
Ombudsman’s role. The mandate, which previously had been set out in a
decree was established in law and the formerly detailed instructions became
more open. It was clarified that the Ombudsman has the task of representing
the rights and interests of children in the light of Sweden’s undertakings
under the Convention on the Rights of the Child. The Ombudsman was
given a more active role in promoting implementation and monitoring
compliance with the Convention and it was provided with additional financial
means.1313 Its mandate was not however, expanded to investigate individual
Ombudsman 1993:71, SOU 1999:65 Barnombudsmannen – företrädare för barn
och ungdomar, pp. 34-46.
1309
Section 7, Ombudsman for Children Act, The Ombudsman shall immediately
submit a report to the Social Welfare Board if it becomes aware that a child is abused
at home or that the Board needs to intervene to protect a child for other reasons, prop.
2009/10: 232, Strategi för att stärka barnets rättigheter i Sverige, p.19.
1310
Barnombudsmannen (2005) När tryggheten star på spel, Barnombudsmannen (2006)
op.cit. Regeringen (2011) Regleringsbrev according to which the Ombudsman is
instructed to review the opinions of children on crime.
1311
This position has been justified by the fact that the Convention deals with children
as individuals rather than as a group subjected to discrimination, SOU 1999:65
op.cit pp.115-135,prop 2001/02:96 p.12´ and SOU 2010:70 p 346 for comparisons.
www.barnombudsmannen.se, accessed 2012-04-25. The Swedish situation could
be compared to the situation in other European countries, see Ombudsmans
comments concerning Swedish government’s fourth periodic report, 2009 p.9.
Barnombudsmannen (2012) Underlag till regeringens femte rapport 2012, p.2.
1312
SOU 1999:65, op.cit. pp. 16-17, 169-173.
1313
§ 1 of the act as amended Para 15, General Comment No. 2 (2002) op.cit. Dir 1998:21,
prop. 1997/98:181, bet 1989/99: Sou 6 rskr 1989/99171. Ändring SFS 2002:377,
prop. 2001/02:96. Bet 2001/02:soU17, rskr. 2001/02:228. The responsibility
for monitoring and follow up is clarified in the instruction SFS 2007:1021. The
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cases. According to the government, this duty might be detrimental to other
more systematic duties and proposals to transfer the responsibility of the
Ombudsman to the Parliament have been rejected on the grounds related to
the constitutional system.1314
The Committee on the Rights of the Child has commented on the
Ombudsman in its remarks about Sweden and declared that the Ombudsman
should be clearly independent from the government in accordance with
the Paris Principles. Notwithstanding the amendments in the Act on the
Ombudsman, it has recommended that the Children’s Ombudsman should
be provided with powers to investigate individual complaints.1315
6.5.4.1 Reflections on the Children’s Ombudsman
The Children’s Ombudsman which is the foremost representative of
children in Sweden is an obvious object for assessment in an overall analysis
of child victims in Sweden. The Ombudsman has a key role in implementing
the Convention and its role intersects with the role the Convention on the
Rights of the Child in several ways. The current problems that exist with
regard to investigations of crime against children provides further impetus
to consider the Children’s Ombudsman.1316
The status of the Children’s Ombudsman in Sweden has to be understood
against how national human rights institutions (NHRI) are positioned in
human rights law. Their importance in bridging the gap between rights set
out in international instruments and their implementation at the national
level has been recognised in a set of international standards adopted by the
United Nations General Assembly in 1993 (the Paris principles).1317Also
the Fundamental Rights Agency (FRA) and the European Network for
Ombudspersons (ENOC) have promoted the establishment of human rights
institutions.1318

Ombudsman has a role in promoting the government’s strategies to implement the
Convention, and in the framework of this duty, it carries out a number of policy
measures to improve fulfilment of children’s rights. Administrative authorities,
municipalities and county councils should provide information to the Ombudsman
about the actions taken to implement the Convention.
1314
Prop 2001/02:96, op.cit, p.12,44.
1315
Point 15, Committee on the Rights of the Child, Concluding observations, CRC/C/
SWE/CO/4, 26 June 2009.
1316
Para 72, Committee on the Rights of the Child, Concluding observations, CRC/C/
SWE/CO/4, 26 June 2009.
1317
Principles relating to the Status of National Institutions (“Paris Principles), A/
RES/48/134, 20 December 1993.
1318
FRA (2010) National human rights institutions in the EU Member states, strenthening
the fundamental rights architecture in the EU.
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The Committee on the Rights of the Child encourages states parties to
establish NHRI as a means to implement the rights of the Convention to
review their status and effectiveness.1319
The aim of the Paris Principles is to guide the work of National Human Rights
Institutions in issues related to their mandate and responsibilities. One of
its principles which is concerned with the independence of institutions,
declares that national institutions should not be subject to financial control
which might affect its independence.1320
The funding of the Children’s Ombudsman is determined by the government
and its position has been characterized as being somewhere between a
governmental agency and a representative for children.
With respect to the responsibilities of Ombudsman, the Paris Principles
declare that special consideration should be given to the principle according
to which national human rights institutions may be authorized to hear
complaints.1321 The Swedish Ombudsman carries out most of the activities
that national human rights institutions are supposed to conduct except for
acting on individual complaints.
With respect to the main duty of the Ombudsman which is to represent the
rights of children, and with respect to the fact that ordinary legal procedures
often are inaccessible to children, the tools which it has to its disposal to
enforce the rights of children are central. The position of the Ombudsman
should be viewed from the child-rights approach which promotes the
capacity of rights-holders to claim their rights. This approach stresses the
principle on the right to be heard which includes the existence of procedures
to claim rights.1322 At this juncture it should be recalled that the principle
that remedies should be effective in law as well as in practice is of particular
concern to children. These considerations presume a strong institution
complying with the Paris principles and a policy which give children
possibilities to claim their rights. In order to comply with the requirements
placed on a representative for children and their rights, the Children’s
Ombudsman should be mandated to hear complaints.1323

Para 15, 19, General Comment No 2, op.cit.
Para 5, Paris principles, op. cit
1321
D1-4, Paris principles op.cit.
1322
Article 12, CRC Barnombudsmannen (2012b) para 59, Committee on the Rights of
the Child General Comment No 13. The right of the child to freedom from all forms
of violence, CRC/C/GC/13, 18 April 2011, General comment No 12 The right of the
child to be heard CRC/C/GC/1220 July 2009.
1323
Para 9, Committee on the Rights of the Child General Comment No 2, Bengtsson,
Karin (2010) Sweep first in front of your own door Master thesis The Faculty of law
University of Lund, p. 62.
1319
1320
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Child-friendly justice presupposes that adults have the ability to respond to
the signals of children. It also presupposes knowledge, training, change of
attitudes and new working methods. In this respect, numerous measures have
been taken in Sweden and the Ombudsman has taken a proactive stance.1324
It is obvious that the enjoyment of rights is more critical than which form the
protection takes but true access to justice also presupposes mechanisms which
make it possible for children to bring a claim before a court. 1325 The emphasis
has been on the systematic and structural tasks of the Ombudsman but from
a child’s rights perspective, its lack of authority to investigate individual cases
is a deficit in the protection of child victims. 1326 To broaden the mandate of
the Childrens Ombudsman in Sweden could therefore become one step in the
continuous process of implementing the Convention.
6.5.5 Compensation for violations of human rights
This section about compensation for violations of the European Convention
of Human Rights which should be read with a view to the conclusions about
the investigations of crime against children in Sweden, relates to one of the
major dimensions of human right protection of victims; the duties which the
state has to take preventive operational matters to protect individuals from
crime and to investigate and prosecute crime with due diligence.1327
Investigations which are of poor quality and impaired with errors jeopardize
the right of child victim’s to human rights protection. The problems which
hamper these investigations may constitute malfeasance and negligence in
duty according to the Penal Code and the Tort Liability Act.
The aim in this section is to sketch, from a rights-based approach, a view of
the possibilities which child victims have to challenge errors in the procedure
which may amount to violations of their human rights. The analysis proceeds
from a number of premises. The first one is the requirement that a remedy
should be available to a victim whose rights have been violated, and the
second is that Sweden has an obligation to remedy the individual whose
rights have been violated in accordance with the European Convention on

For example personnel, resources, mindset building through education, socialization
and mobilization as enumerated in Muntharborn, Vitit (2007) A commentary to
United Nations on the Rights of the Child Article 34 Sexual exploitation and sexual
abuse of children, Martinus Nijhoff Publishers.
1325
Byrnes and Renshaw (2010) op.cit. p. 49.
1326
Prop. 2001/02:96, op.cit. pp.19-36, Barnombudsmannen (2014) Årsredovisning 2013.
1327
Para 1, 91,Council of Europe (2010) Guidelines of the Committee of Ministers of the
Council of Europe on child friendly justice adopted by the Committee of Ministers
on 17 November 2010 at the 1098th meeting of the Ministers’ Deputies, Craaford,
Clarence (2001) Inhemsk gottgörelse för kränkningar av Europakonventionen,
Europarättslig tidskrift nr 4 2001 årgång 4, p. 519.
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Human Rights.1328 When considering this issue, it should be recalled that the
assessment of remedies includes two stages; the identification of a possible
violation and the assessment of the remedy.
Errors committed by civil servants in the investigation of crime raise the
matter of state liability in non-contractual relationships. The fact that
this matter is addressed in tort law compels a brief review of the legal
background.1329
Civil liability of the state is regulated in the Tort Liability Act and with
respect to some situations, in special legislation. The Tort Liability Act is a
framework statute which leaves a number of issues unregulated.1330
The possibilities for individuals to be awarded compensation from the
state for negligence in the exercise of duty are based on the general rules
on the liability of employers for persons in their service. Acts or omissions
caused by representatives of a public authority may in the event of fault of
negligence, entitle an individual to compensation for the harm. Individuals
subjected to personal damages, property damage and pure economic loss
may be entitled to compensation.1331 Insofar as errors amount to criminal
acts, it is possible to obtain compensation for non-pecuniary compensation
denoted as violation (kränkning).1332
Prior to the adoption of the European Convention on Human Rights, the
issue of legal remedies was given little attention in Swedish law. When Sweden
by the end of the 1990:s was held to have violated the Convention, this issue
surfaced as a point of great interest in legal doctrine.
Some years later it was given further inducement by the Kudla judgment
which established that state parties must set in place mechanisms to address
unreasonable delays in legal proceedings.1333 With respect to the traditional
stance in Swedish law that this required support in legislation, the discussions
in Sweden dealt with whether a possibility existed to award damages for
these kind of violations. The Swedish courts and the Chancellor of Justice
were for some years of the opinion that compensation could not be based
directly on the Convention and claims for compensation were rejected by the

Bantekas, Ilias. & Oette, Lutz. (2013). International human rights law and practice.
Cambridge: Cambridge University Press, p. 523.
1329
Bengtsson, Bertil (2001) Governmental Liability in Swedish Law, Scandinavian
studies in law, volume 41, pp. 55-64.
1330
Craaford, Clarence (2009) op.cit.p.1063.
1331
Tort Liability Act 1972:207, prop. 1972:5, LU 10, rskr 192, NJA 1994 s. 654.
1332
§1 cha 3, the Tort Liability Act, 1972:207.
1333
Kudla v Poland, appl. 30210/96, judgment 26 October 2000, Danelius, Hans (2007)
Mänskliga rättigheter i europeisk praxis : en kommentar till Europakonventionen om
de mänskliga rättigheterna, Nordstedts juridik Stockholm, Kuijer, Martin (2013)
op.cit. pp.777-794.
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courts. According to the Supreme Court in 2003, it was an open question
whether individuals had a right to damages for violation of rights.1334
It gradually turned out that the major problem in Swedish law was the
limited opportunities to obtain compensation for non-pecuniary damage in
the event of error or negligence caused by the exercise of public authority
that could be identified as a violation of the European Convention.1335
During the first years of the 21st century, the Supreme Court had to consider
a number of claims for compensation for violations of the European Court of
Human Rights. The doctrinal analysis revealed that on the basis of the Tort
Liability Act, Sweden did not meet its commitments under the European
Convention. 1336
The so called Lundgren case became a watershed with respect to the
Swedish approach on this matter.1337 The applicant, a person accused
for economic crime had waited almost eight years for a final decision. He
claimed compensation for economic as well as for non-pecuniary damages.
According to the Supreme Court, it was unquestionable that the applicant
had been subjected to a violation of article 6.1 of the European Convention
of Human Rights and that the case-law of the European Court of Human
Rights was a natural point of departure for its considerations. Despite the
main rule that compensation of this kind should be based on legislation, the
Supreme Court decided to grant the applicant non-pecuniary compensation.
This judgement was interpreted as the establishment of an unwritten rule
and also as a widening of the Tort Liability Act. Although it had the effect
that Sweden complied with the practise of other European countries
which addressed delays in this way, it was still unclear whether a right to
compensation should be applicable to all kinds of violations.The Lundgren
case was followed by a number of other cases on violations of other rights
which subsequently it led to demands for legislation.1338The debate focused
on two main issues; the level of compensation and whether all kinds of
violations can generate compensation.

NJA 2003 s. 527, Craaford, Clarence (2009) op.cit. 1062.
SOU 2010:87, op.cit. pp. 119-136, Erman, Anna (2011) Skadestånd och
Europakonventionen, Betänkande av av utredningen om det allmännas ansvar Svensk
Juristtidning, häfte 2, pp. 189-202.
1336
About his development; Bring, Ove (2012) Monism och dualism igår och idag, in
Stern och Österdahl (2012) op.cit., pp. 32-34.
1337
NJA 2005:462, the Lundgren case. The applicant was awarded 100 000 Swedish
crowns in accordance with criteria used by the ECHR. Cameron (2006) Skadestånd
och Europakonventionen för de mänskliga rättigheterna, Svensk Juristtidning p. 572,
Schultz (2008) op.cit. pp. 223-224, Friberg (2010) op.cit. p. 502.
1338
NJA 2007 s. 295, NJA 2007 s. 891, NJA 2009 s. 462. The Chancellor of Justice
proposed the establishment of a governmental commission that should investigate
the possibilities of legislation with respect to this matter, Cameron (2006) pp. 553.
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In a judgment from 2007, compensation was claimed for an error made
in the course of a criminal investigation.1339The case concerned sexual
abuse committed by the father of three children. On the basis of a police
report, a decision had been made to carry out a medical examination of
the children. The fact that it was made without legal ground, led to claims
that the private life of the family members had been violated and to claims
for compensation. This case raised the question of whether also violations
of the right to private life under article 8 of the European Convention
could create liability for damages. Because the authorities were not guilty
of a criminal act, it was not topical to award non-pecuniary damages
and in this particular situation, there were no remedies available other
than financial compensation. The Supreme Court held that there was no
reason to limit the scope of application of the principle established in the
other judgments to violations of Articles 5 and 6 of the Convention.
Two years later, the view adopted in this case was expanded to include
a general right to damages for violation of all rights in the Convention.
From 2009 and onwards, it is a general principle of law to provide
compensation for damages without direct support in law. In an application
against Sweden for excessive length in proceedings made in 2008, the
European Court of Human Rights found that the Supreme Court’s case
law in combination with the practice of the Chancellor of Justice, must
be considered as having established an accessible and effective remedy in
relation to the complaints concerning the reasonableness of the length of
the domestic proceedings.1340
The development above demonstrates that Sweden is obliged to
compensate violations according to the Convention by means of a direct
application of article 13 in the Convention. In dealing with these cases,
the Supreme Court assess the situation according to a template in which
it first concludes whether a certain action or omission entails a violation
of the Convention that gives rise to damages for public authorities.
After that it ascertains whether the Tort Liability Act is applicable in the
relevant case and if not, the subsequent step is to test a treaty-conform
interpretation. As a final step, the European Convention on Human
Rights is applied.1341
The approach of the Supreme Court which has deviated from existing
practice and established a presumption for award of non-pecuniary
NJA 2007 s.584.
Eskilsson v. Sweden, appl. 14628/08, decision 24 January 2012.
1341
Schultz (2007) Skadeståndsrätten i de mänskliga rättigheternas tjänst, Juridisk
tidskrift nr 1, p.140, Mielnicki (2009) Europakonventionen och skadeståndsrätten –
till vägs ände? Juridisk Tidskrift Nr 2, 2008/09, pp. 357- 366. It should be observed
that the identification of a violation is to be done with references to relevant cases of
the European Court of Human Rights.
1339
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compensation has widened the possibilities for individuals in Sweden
to obtain compensation for violations of their fundamental rights. This
manner, in which tort law has been used to comply with human rights
commitments law has been described as a paradigm shift in Swedish
law. The development is also held to signify a tendency where human
rights trump considerations in other areas of law. It demonstrates the
significance of article 13 of the Convention on the design of domestic
tort law.1342 The expanded responsibility of the state for inaccuracies
in the exercise of duty must be seen against the traditionally restrictive
approach towards granting non-pecuniary damages in Sweden.1343
As a consequence of the development described above, hundreds of
applications for violations of the Convention have been directed to
the Chancellor of Justice, some of which have been initiated by injured
parties.1344 The Chancellor of Justice has made it clear that the possibilities
to obtain damages are restricted to parties in the proceedings. This rests
on the assumption that mere participation in criminal proceedings does
not involve civil rights and obligations and falls outside the scope of
article 6. The parents of a child subjected to crime, who is under age, can
for this reason not be entitled to compensation.1345
The development above compelled the government to appoint a committee
with the task of examining reparative remedies for victims of human rights
violations and to propose a statutory regulation for situations in which
individuals are affected by a violation of the Convention. In 2010, a new
regulation was proposed that allows natural or legal persons to obtain
damages from the state or a municipality for violations of the European
Convention.1346 According to the proposal, compensation should be
possible for personal injury, economic loss and for “other damage”, as the

SOU 2010:87, op.cit. Eskilsson v. Sweden, appl. 14628/08, decision 24 January 2012.
Warnling Nerep, Wiweka (2005) Skadeståndstalan mot staten en allt vanligare
företeelse? Juridisk Tidskrift 2004/05 Nr 4, pp.170-180, HD 2005:462, prop
2000/01:68, Kleineman, Jan (2009) op.cit., pp. 546-563.
1344
Remissyttrande dnr 2250-11-80. It is estimated that the Chancellor had dealt with
roughly 1000 cases over the previous three years.
1345
Chancellor of Justice, dnr 2011-10-40, decision 2010-12-22, dnr 3933-10-40,
decision 2011-05-02.
1346
There are organisational and other reasons for placing the provision in the Tort
Liability Act after the provisions on error or negligence while exercising pubic
authority, such as chapter 3, section 3 of the Act
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special type of non-pecuniary damage that can arise through disregard of
the European Convention is described.1347
With respect to the assessment of the non-pecuniary compensation,
the Committee emphasizes the correlation between compensation for
personal integrity (kränkning) in Swedish tort law and the non-pecuniary
compensation awarded by the European Court of Human Rights.1348
The proposal points forward to improved protection in several ways; it
establishes a legal basis for greater legal security which is not confined to
serious violations. The expanded responsibility of the state for human rights
violations which the proposal represents witnesses of a transformation in
which civil law is used to enforce human rights in Sweden.1349
The development described above is encouraging in many respects, mainly
with respect to human rights protection of victims, but it also demonstrates
that it is delicate to strike a balance between making the state responsible for
all the manifold acts made in the exercise of public authority and to comply
with human rights commitments.1350
The pending law proposal stresses the fact that damages must be seen as
only one among other possible remedies. This approach must be considered
in light of the fact that to victims, damages is often the only available remedy
and that victims cannot, as persons suspected of crime, rely on reduction of
the penalty.1351 The requirement that only an individual who has the standing
of a party can obtain compensation for delays in the procedure still makes
the possibilities for victims to remedies uncertain.1352

The major reason for the proposal is according to the Committee the ambition to
clarify the legal situation and the difficulties in interpreting the Court’s case law and
to provide a legal basis for granting non-pecuniary damages arising from disregard of
the Convention and to fulfill, together with the other already existing legal remedies,
Sweden’s obligations under Article 13 of the Convention.The proposal articulates
the view that damages is to be seen as only one among other possible remedies and
that compensation should be granted only insofar as it is necessary. In this way, it
reflects the approach of the European Court of Human Rights that not all violations
should generate pecuniary compensation but also the Swedish restrictive approach
towards non-pecuniary compensation and the well-grounded fear of too many for all
sorts of violation, SOU 2010:87, op.cit. p.281 about the proposal for a new § 3 cha 3,
Tort Liability Act, pp. 32-33.
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§ 3 cha 2, § 6, cha 5, Tort Liability Act.
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Schultz, Mårten, (2011b) Skadestånd som medel för ersättning vid kränkningar av
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6.6 Final Conclusions
Analyzing the human rights situation in Sweden entails a number of
difficulties of different nature. They are connected to the fact that Sweden is
a well-performing country in the field of human rights and to the claim that
assessing the significance of human rights in a welfare-country like Sweden
may appear as overstating a problem that does not exist.1353 In this respect,
one has to bear in mind that implementation of human rights is not only a
matter of resources but just as much a matter of legal culture, organization
and administration of justice.1354 No country is in perfect convergence with
international human rights standards and all countries warrant examination
of their compliance. It is in this light, the research question has been
considered. To this should be added that the dynamic nature of human rights
law implies new obligations on the states that bring about new challenges. As
demonstrated in this study, victim protection is one of them.
This analysis proceeds from the presumption that the significance placed on
human rights obligations differ from country to country and that the rightsculture take divergent directions in different countries. Swedish victim
policies have developed in a complex interaction between the objectives
of the welfare state and the growing impact of international law.1355 This
chapter has aspired to portray these policies from the rights-based approach
which emphasize the victim’s position as a rights-bearer and the obligations
of the state to protect individuals from human rights violations.
This analysis starts with the identification of some features that are
archetypical for protection of victims in Sweden.
The starting-point is that Sweden has exhibited a strong victim discourse
which is given numerous expressions in media, legal doctrine and in research.
This discourse takes on a number of specific domestic features, which is
typically manifested by the goal to make the victim visible and which entails
great emphasis on the predicament of the victim.
Although there is a tendency towards greater appreciation for the rightsperspective in Sweden as manifested in public discourse, the language of
rights has not fully gained ground in Swedish policies.1356 Victims are seldom
As compared with many countries the length of criminal investigations is short.
Para 14, General Comment No 31 Nature of the General Legal Obligation Imposed
on States Parties to the Covenant adopted on 29 March 2004 (2187th meeting),
CCPR/C/21/Rev.1/Add. 13CCPR/C/21/Rev.1/Add. 13
1355
Although the leaning on vulnerable groups in Swedish policy-making easily can be
attributed to the collectively oriented welfare-state which seeks to meet the needs of
the weakest groups in society, it also reflects one of the distinctive qualities of human
rights law; protection of the most vulnerable, Schiratzki, Johanna (2013) op.cit. pp.
796-805.
1356
Åhman, Karin (2004) op.cit. pp.172-203.
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explicitly discussed in terms of a needs-based versus a rights-based approach,
but the distinction subsists in the ways in which victims are addressed.1357
Even if it is not possible to one-sidedly anchor the Swedish victim policies
in only one of the victim ideologies, this chapter has exhibited that they have
been marked by the care ideology.1358
At the same time, it has been made clear that in many respects, the ideas
of victims’ rights instruments are reflected in Swedish policies and that
one of their most notable expressions, the responsibility of the state has
materialized in Swedish legislation and policies.
With respect to the remedial aspect, it has been established that victimoriented reforms set in place on a broad scale have provided victims with
far-reaching possibilities to obtain material compensation. The state
compensation scheme and the possibility to obtain non-pecuniary violation
(kränkning) meets the purpose of restoring the dignity which is harmed by
crime and comply with both victims’ rights and human rights standards.
In the last decade, case law and doctrine have been infused by a greater
awareness of human rights protection and this development has improved
the possibilities to obtain remedies for errors committed in administration
of justice and individuals in Sweden today expect to obtain, not only the
services of the welfare-state but also the possibilities to sue the state which
should be provided by a state governed by rule of law.
The way in which victims’ rights have been addressed in Sweden must be
understood in the wider context of the general approach to human rights
protection and the complexities which surround this approach. One dimension
of this approach is the strong emphasis on support of vulnerable groups and
another characteristic is the direction towards collective measures.
With respect to the former dimension, Sweden follows the direction which
highlights the needs of the most vulnerable and which characterizes current
victimology and human rights law. In Sweden like elsewhere, it has prevented
an across-the-board discussion about how crime victims are situated in the
human rights framework.
Pemberton, A. (2009). Victim Movements: from varying needs to diversified criminal
justice agenda’s in Pemberton, A. (2010). The cross-over: an interdisciplinary
approach to the study of victims of crime. Antwerpen/ Apeldoorn/ Portland, Maklu
Publishers, pp.175-201.
1358
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supportive of the victim policies in Europe at that time. He distinguished between the
care ideology, the retributive ideology, the rehabilitation ideology and the abolitionist
ideology. According to van Dijk, the care ideology attach to the psychological
difficulties and to the provision of services. Dijk, J.J.M. van (1988). Ideological trends
within the victims movements: An international perspective, in Maguire, Mike
& Pointing, John (red.) (1988). Victims of crime: a new deal?. Milton Keynes: Open
University Press, pp. 115-126. Milton Keynes: Open University Press.
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The leaning on structural problems that highlight the root causes of the
victims’ situation is commendable in many ways. It demonstrates a shift
away from a narrow and legalistic perception of implementation human
rights and an awareness of the current direction of human rights. From
the rights-based perspective, this direction must be complemented with
effective means to invoke and enforce the rights of the child.
Some scholars have interpreted the discourse on crime victims and human
rights as a process of individualization which in their view, is equated to a
retributive ideology.1359 This contention conflicts with the conclusion in
this study that the human rights have not had a substantial impact on the
discourse on victims and that measures taken to support crime victims
have largely been directed at victims as a group. Although it is true that
measures taken on behalf of victims may have been initiated by a retributive
outlook and that when a great focus is placed on victims, it may generate
a polarization between victims and offenders, it is hard to see how human
rights have impacted on these tendencies in Sweden.1360
Summing up the situation from the preventive and the remedial functions
of human rights, it can be concluded that the situation of victims in Sweden
is satisfying with regard to the reparative function while with respect to
the function which is related to protection from crime and accountability,
it is less fulfilling. Drawing on the distinctions of this study, it may be held
victims’ rights are given more attention than the human rights of victims.
For the time ahead, the situation must be reviewed in light of the current
problems that exist. A noticeable finding in this chapter relates to the
difficulties to protect victims from crime. The awe-inspiring efforts to raise
the victim issue and to encourage co-operation between authorities have not
abolished the problems that prevail in this respect.1361 While great concern
is given to the pitiable victim, the errors and the low number of cases taken
to court are treated more lightly.
The problems which hamper the investigations of crime against children
should be viewed against the conclusion that victim protection is not
connected to human rights obligations. Although declaratory statements
Demker, Marie (2005) The quest for victims and offenders Political Attitudes as a
consequence of a victim-centred policy 11.-13 Reyjkavik, pp.3- 5, Demker, Marie and
Otterström Duus, Göran (2009) Realigning criminal policy. Offender and victim in
the Swedish Party system over time, International Review of Sociology 19:2 p. 291,
Ljungwald (2011) op.cit. pp. 64-65.
1360
This polarization reminds about the warning for an atomistic thinking about the
parties in criminal proceedings Snare, Annika (2005) Victim policy only for the
Goods? in Crime and Justice in Bondeson, Ulla V. (red.)(2005). Crime and justice in
Scandinavia.København: Thomson p.495.
1361
According to the ICVS, the satisfaction rate is going downward, Dijk, J.J.M. van,
Kesteren, J.N. van, & Mayhew, P. (2014). op.cit.p.61.
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proclaiming the right not always be subjected to violence echo the imperative
of the human rights, in practice the human rights have not fully informed the
victim policies. From the perspective of Tuori’s theory on the different layers
of law, the human rights influence is mainly perceptible at a surface.1362
The right to respect is as concluded previously in this study, one of the core
victims’ rights and this chapter has aspired to demonstrate that much has
been achieved in Sweden to comply with this right. In this regard, Sweden
has embraced the victimological stance and the findings about the value of
procedural justice. The measures taken to secure a respectful treatment have
filled an indispensable gap.
The right to respect stretches however beyond measures to ease the plight
of the meeting with the criminal justice system and, to paraphrase a wellknown victimologist, represents more than “tea and sympathy.”1363A narrow
interpretation of respect confined to treatment and personal behaviour is
likely to underpin the image of the victim as deprived and helpless.1364 In
order to fully comply with the right to respect and recognition, it is now
commonly accepted that states have to comply with all the rights of victims’
rights instruments.
A rights-based perspective could yield greater appreciation about the right
to respect as something that goes beyond personal treatment and which is
also about the duty to conduct thorough and fair investigations and to make
victims aware of how they can challenge their rights. According to this view
respect is concomitant with compliance with basic human rights standards.
Along the lines of this reasoning, victim satisfaction is assessed in light of
reception and treatment but also in light of the capacity to solve crime and it
could to a greater degree be assessed in relation to rule of law standards such
as the duty avoid delays in proceedings.1365
The absence of a comprehensive human rights perspective of victim
protection in Sweden can be ascribed to several circumstances. One of them

Tuori, Kaarlo (1999) Från ideologikritik till kritisk positivism, Retfaerd nr 85, 22
årgång 1999.
1363
Fattah, E. A. (1999). From a handful of dollars to tea and sympathy: The sad history
of victim assistance, in J. J. M. Van Dijk, R. G. H. Van Kaam & J. Wemmers (Eds.),
Caring for crime victims: Selected proceedings of the 9th international symposium on
victimology (187-206). Monsey, NY: Criminal Justice.
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Österberg, Eva (2002) Kvinnor och barn som offer, in Bergenlöv, Eva, Lindstedt
Cronberg, Marie & Österberg, Eva (2002).op.cit.pp. 300-301, Dijk J.J.M. van (2009)
Free the Victim: A Critique of the Western Conception of Victimhood, International
Review of Victimology May 2009, 16: p.19.
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Brouwer, A.L.M. de, & Groenhuijsen, M.S. (2009). The role of victims in international
criminal proceedings. in S. Vasiliev & G. Sluiter (Eds.), International criminal
procedure: Towards a coherent body of law, pp. 149-204. London, UK: Wemmers, J.
(2010a) p. 641 footnote 46; Leyh, Brianne McGonigle (2011) op.cit. p. 47.
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is the legal tradition in which the idea that citizens should be protected from
the state has been unfamiliar. 1366 Another circumstance is related to the
sceptical stance towards human rights. The view of human rights as mainly
symbolic and less as a source of law could explain why the perception of
Sweden as a country with few concerns in the field of human rights has been
reproduced in the context of non-state victimization.1367

1366
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Leyh, Brianne McGonigle (2011) op.cit. p. 13.
Åkerström (2001), Kleineman, (2009) op.cit.p 547, Grimheden (2009) op.cit. p.131.
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CHAPTER 7
VICTIMS AND HUMAN RIGHTS AN APPRAISAL

This chapter addresses the research questions from the perspective of
the dimensions outlined in the first chapter. The first section analyzes the
questions in light of human rights principles and the second considers
victims’ rights from the perspective of normativity and in section 4, an
appraisal is made of how victims’ rights feature with regard to the criteria of
human rights described in chapter 3.
Against the backdrop of right proliferation, a specific section is devoted to a
comparison between victims’ rights and other rights-claimants. Section 6 is
devoted to the remedial aspect or more precisely to how the rights of victims
can be enforced. In section 8, an effort is made to describe how the rightsbased approach can be employed with respect to victims of non-state crime.
The chapter is finalized with an outline about the potential of human rights
to victims.
7.1 Victims and human rights principles
7.1.1 The principle of equality
7.1.1.1 Introduction
This section discusses the contention made previously in this study that
some victims of non-state crime are recognized as victims of human rights
violations whereas other victims have not in the same explicit way obtained
this particular status. The focus is on the significance of human rights and
whether it is restricted to some victims and for this reason, the discussion
revolves around the question if human rights protection of victims is linked
to their status as human beings or to their affiliation to a specific group.
In chapter one, this issue was illuminated by the example of two persons
subjected to more or less the same kind of crime; the female victim subjected
to abuse at home by her partner and the man who experienced the same
kind of violence by an unknown perpetrator on the street. The analysis in
this section ultimately boils down to whether the heterogeneity of victims is
crucial for their status in human rights law and if the description of criminal
victimization as a matter of human rights is decisive of the principle of
equality.
It needs to be repeated once again as a point of departure that both on the
normative level and in case law, it has been a tendency to describe some victims
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of non-state crime as victims of human rights violations.1368 The discourse of
victims as a matter of human rights is strongly corroborated by the weight
given to the identification of human rights violations. Claims about human
rights violations are linked to the special status of human rights law and its
importance and legitimacy. They are also connected with the nature of the
rights-concept which is based on the correlativity between claims and duties
and which stipulates that failure to comply with human rights obligations
should render the rights holder a remedy. The power of claims about human
rights violations also lies in the recognition that anyone can commit a crime
but that it is only the state which can commit a human rights violation. To this
should be added that the naming of a violation also constitutes recognition
of the responsibility of the state.1369 Although when the victim is subjected
to a crime by a non-state actor, the state is not the direct violator, it is liable
for responding to the crime and may accordingly be held responsible when it
fails to provide protection according to its obligations.1370
From the holistic approach adopted in this study, it is essential to consider if
and how the description of human rights violations relates to all victims of
non-state crime. This approach is based on the universality of human rights
which stipulates that human rights by definition are the rights of all human
beings.1371
Before turning to the reasons that separate some victims from others, it
is necessary to identify the groups that have been normatively recognized
as victims of human rights violations. In this respect, the instruments
presented in chapter two provide useful guidance.1372 On this basis, it is
fair to say that the groups which definitely have a place in this category are

Chapter 2, section 2.2 and chapter 4, section 4.2 .
Wemmers argues that crime is violation of victims’ rights; Wemmers Jo-Anne (2012)
Victims’ rights are human rights: The importance of recognizing victims as persons,
Viktim Teorija praksa, aktivizam, pp.486-498, Megrét (2008a) The Disabilities
Convention: Towards a Holistic Concept of Rights, International Journal of Human
Rights Volume 12, Issue 2, 2008 (april) p. 273.
1370
Orend, Brian (2002). Human rights: concept and context. Peterborough, Ont.:
Broadview Press, p.39, Erturk, Yakin and Purkayastha, Bandana (2012) Linking
research policy and action: a look at the work of the Special Rapporteur on Violence
against women, Current Sociology, p. 146.
1371
The holistic perspective of the study is explained in chapter 1, section 1.7. As
concluded there, the assumption that the claims about victims as a matter of human
rights are not restricted to some groups of victims, Wemmers (2012) op.cit.
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Chapter 2, section 2 2. A number of other instruments are also relevant, for a
review, European Commission (2010) Feasibility study to assess the possibilities,
opportunities and needs to standardize national legislation on violence against
women.
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women subjected to male violence (VAW),1373 children,1374 victims of sexual
orientation violence1375 (SOV) and trafficking of human beings.1376 To these
categories should be added victims of terrorism. The crime of terrorism is
held to seriously jeopardize the human rights and to violate the human rights
of the victim, irrespective of direct or indirect state responsibility.1377
But for the purpose of this analysis, it is necessary to consider the root
cause of violations. It transpires that the groups above are all subject to
discrimination because of either their age, their gender or, with regard
to victims of hate crime, because of their race or sexual orientation. The
special situation experienced by victims of gender discrimination was as

General Assembly (1993a) Vienna Declaration and Programme for Action 12 July
1993 A/CONF/157/23, McQuigg, Ronagh JA (2010b) The European Court of
Human Rights and domestic violence, International Journal of Interdisciplinary
Social Sciences 5 (4) p. 433, Meyersfeld, Bonita. (2010). Domestic violence and
international law [Elektronisk resurs]. McQuigg, Ronagh JA (2011) What potential
does the Council of Europe Convention on violence against women hold as regards
domestic violence, International Journal of Human Rights, 16:7, pp .947-962,
McQuigg, Ronagh J. A. (2013). International human rights law and domestic violence:
the effectiveness of international human rights law. London: Taylor & Francis Ltd.
1374
Convention on the Rights of the Child adopted and opened for signature, ratification
and accession by General Assembly resolution 44/25 of 20 November 1989 entry
into force 2 September 1990 (CRC), Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime 2005, resolution 2005/20, 22 July 2005.
1375
Principle 5, Yogakarta principles, Principles on the application of international
human rights law in relation to sexual orientation and gender identity, March 2007.
1376
These categories can in turn be further divided in a number of sub-groups comprising
for example victims subjected to honor-related violence, victims of female genital
mutilation (FGM), child prostitution and child pornography Recommendation No 19
note 3 6-7 for a detailed overview of various forms of gender-based violence and for an
elaboration of the groups above, Article 3 and 6 Convention on the Rights of Persons
with Disabilities, Preamble Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime. Weissbrodt, David & Vega,
Connie de la (2007). International human rights law: an introduction. Philadelphia,
Pa.: University of Pennsylvania Press, p. 246, European Commission (2010) op.cit.
Commission on Crime Prevention and Criminal justice (2010) Drug control, crime
prevention and criminal justice A human rights perspective,CN7/2010/CRP.6,E/
CN.15/2010/CRP.1, 3 March 2010, p.6.
1377
Preamble a, f, Guidelines on the Protection of Victims of Terrorist Acts adopted by the
Committee of Ministers on 2 March 2005, para 11, Report of the Special Rapporteur
on the promotion and protection of human rights and fundamental freedoms while
countering terrorism, Mr. Ben Emmerson, A/HRC/20/14 7 May 2012, Cassese,
Antonio (2008). The human dimension of international law: selected papers. New York:
Oxford University Press, pp.448-456, Scheinin (2010) Terrorism, in Moeckli, Daniel,
Shah, Sangeeta, Sivakumaran, Sandesh & Harris, David (red.) (2010). International
human rights law. Oxford: Oxford University Press, pp. 584-586.
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noted previously a foundation for the development of victims’ rights.1378 By
exploiting the equality principle in the Women’s Convention, the women’s
movement placed violence against women on the international agenda and
the characterization of gender-based violence as a form of discrimination
forestalled further claims about human rights protection of non-state
victims.1379
7.1.1.2 Equality in human rights law
The emphasis on equality is part of a general trend in human rights law,
visible at the normative level, in proclamations of high-level conferences
on human rights, in standard-setting and in case law.1380 Alongside new
forms of oppression, the scope of discrimination has expanded in various
ways. In light of this development, migrant workers, indigenous people and
persons with disabilities have been endowed with rights of their own and
sexual orientation rights have gained increasing acceptance on the same
grounds.1381 Other groups who claim their own distinct human rights on
the basis of discrimination are persons diagnosed as HIV-positive and older
people.1382
While the struggle against discrimination initially was geared at formal
equality based on de facto discrimination, focus has subsequently shifted
towards the concept of substantive equality which highlights the effects
of discrimination in practice. The recognition that treating persons in
unequal situations as identical is a specific form of injustice has broadened
Chapter 4, section 4.2.
Recital 17, EU Directive establishing minimum standards on the rights, support
and protection of victims of crime, directive 2012/29/EU, (hereinafter Directive
2012/29/EU).
1380
Proclamation at the International Conference on Human Rights at Teheran on 13
May 1968, articles 36-44, (women) articles 45-53, (children) articles 63-65, (disabled
persons), Vienna Declaration and Programme of Action, A/CONF.157/23 12 July
1993.
1381
Heinze, Eric (1995). Sexual orientation: a human right : an essay on international
human rights law. Dordrecht: Nijhoff, Lau, Holning (2004) Sexual orientation Testing
the universality of human rights law, University of Chicago Law Review.
1382
Bob, Clifford (ed.) (2009). The international struggle for new human rights.
Philadelphia: University of Pennsylvania Press, Megrét, Frederic (2011) The Human
Rights of Older Persons: A Growing Challenge, Human Rights Law Review volume
11 issue 1, pp. 37-66,) pp.37-66, Williams, Jon (2011)An international Convention
on the rights of older people? In Odello, Marco & Cavandoli, Sofia (red.) (2011).
Emerging areas of human rights in the 21st century: the role of the universal declaration
of human rights. Abingdon, Oxon: Routledge. European Convention on Human Rights.
4. ed. Manchester: Manchester University Press, Mikolajczyk, Barbara (2013) Is the
ECHR ready for global ageing? International Journal of Human Rights, 17:4, 511529.
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the perception of equality and made intent less relevant to substantiate
discrimination.1383
The establishment in the Bill of Rights that the principle of nondiscrimination concerns “distinction of any kind” conveys the message that
the list of discrimination grounds is not exhaustive. Most human rights
instruments include a clause which refers to grounds for discrimination
other than those listed in that particular treaty. Parallel to the development
of human rights law, the open-ended discrimination clauses have been
increasingly exploited.1384 The Human Rights Committee has declared
countries liable for discrimination on grounds that are not listed in the
International Covenant on Civil and Political Rights.1385 Although the
European Court of Human Rights has displayed an ambivalent approach
towards new grounds for discrimination, it has in recent times been more
willing to go beyond the traditional forms of discrimination and addressed
discrimination, not only with respect to gender and age. The applicants’
sexual orientation, Roma origin or status as disabled or HIV-positive has
been accepted as a basis for discrimination. With respect to victims of nonstate crime however the accepted and listed discrimination grounds are
still in focus both at the normative level and in case law.1386 In the famous
For overviews about how the view of discrimination has changed; McKean, Warwick
A. (1983). Equality and discrimination under international law. Oxford: Clarendon
Press, Hendricks, Aart (1995) The significance of equality and non-discrimination
for the protection of the rights and dignity of disabled persons, in Degener, Theresia
& Koster-Dreese, Yolan (red.) (1995). Human rights and disabled persons: essays
and relevant human rights instruments. Dordrecht: M. Nijhoff, pp.40-62, Eriksson
Kirilova, Maja (2000). Reproductive freedom: in the context of international human
rights and humanitarian law. The Hague: Martinus Nijhoff, Brems, Eva (2003)
Protecting the human rights of women, in Gene Martin & Mayall, James (ed.) (2003),
Frostell (2004) Substantive Equality and Non-Discrimination Law, Paper presented
at EU-China Human Rights Network Seminar on Gender and Law, Beijing, 26-27
September 2004. Timmer notes that substantive equality is sometimes denoted as
transformative equality; Timmer, Alexandra (2011) Towards an anti-stereotyping
approach for the European Court of Human Rights, Human Rights Law Review 11:4,
pp.707-738, Byrnes, Andrew (2012) Article 1, in Freeman, Marsha A., Chinkin, C.
M. & Rudolf, Beate (red.) (2012). The UN Convention on the Elimination of All Forms
of Discrimination Against Women: a commentary. Oxford: Oxford University Press,
pp. 53-56.
1384
Article 2, UDHR, article 2(2) ICSECR, Heinze (1995) op.cit.
1385
Toonen v. Australia Communication No. 488/1992, 31 March 1994, CCPR/
C/50/D/488/1992.
1386
Chapter 5, section 5.5.5, Harris, David J., Harris, David J., O’Boyle, M. & Warbrick,
C. (2009). Law of the European convention on human rights. 2.ed. Oxford: Oxford
University Press, pp. 577-600, Conell, Rory (2009) Cinderella comes to the Ball: Art
14 and the right to non-discrimination in the ECHR Legal studies vol 29, No 2, pp.
211-229, Cusack, Simone and Timmer Alexandra (2011) Gender Stereotyping in
Rape Cases: The CEDAW Committee’s Decision in Vertido v The Philippines’ (2011)
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Osman judgment, and a number of other judgments, the Court referred to
protection of children and other vulnerable individuals.1387
In order to validate discrimination, proof of a certain scale of abuse has
generally been required. In accordance with the tenet that new rightsclaimants must face a considerable burden of proof, it has been critical to
demonstrate a pattern of inaction and passivity in the governments’ response
to alleged discrimination which has made it problematic to verify violations
in individual cases.1388
The struggle for equality is lined with references to the universal standard
of protection. This means that the point of comparison in assessing
discrimination is based on the dogma that human rights belong to all
individuals because of their inherent dignity. Based on the view that the
discriminated group represents something deviant (also known as “the
other,”) discrimination is frequently invoked with a reference to the rest of
humankind. This reference-point is evident in most specialized human rights
regimes. Both the Declaration on Elimination of Violence against Women
and the Convention on Rights of Persons with Disabilities refers to “equal
enjoyment of protection”.1389

11(2) Human Rights Law Review 329, McQuigg (2012), op.cit. Gerards, Janneke
(2013) The discrimination grounds of article 14 of the European Convention,
Human Rights Law Review (2013) 13 (1): 99-124 Warwick (2009), op.cit. Kiyutin v
Russia, appl. 2700/10, judgment 15 September 2011.
1387
Osman v. the United Kingdom, judgment of 28 October 1998, Z and others v. the
United Kingdom, appl. 29392/95, judgment 10 May 2001.
1388
Para 1, 5, ECOSOC Resolution 1503 (XLVIII) of 27 May 1970 Procedure for
dealing with communications relating to violations of human rights and fundamental
freedoms, para 32, 33, Economic and Social Report of the Special Rapporteur
Violence against Women, Ms Radhika Coomaraswamy, E/CN.4/1996/53, 5
February 1996. In the European Court of Human Rights; Opuz v Turkey, appl.
33401/02, judgment 9 June 2009, Eremia and others v. the Republic of Moldova,
appl. 3564/11, judgment 28 May 2013, Thomas, Dorothy Q. and Michele E. Beasly
(1993) Domestic violence as a human rights issue in HRQ, No 1, p. 46, Ewing points
out that it is not always required referring to Velasquez, Ewing, Anthony P (1995)
Establishing state responsibility for private acts of violence against women under the
American Convention on Human Rights Columbia Human Rights Law Review pp.
751-800, Ertürk and Purkayastha (2012) op.cit. p. 153.
1389
Article 1, Convention on the Rights of Persons with Disabilities, The General
Comment on Equality of Rights between Men and Women declares that states should
ensure to men and women the enjoyment of all rights provided for in the Covenant on
an equal basis and in their totality. Human Rights Committee General Comment No
28, CCPR/C/21/Rev.1/Add.10, Gonsalez et al (Cottonfield ) v Mexico Inter-Am Ct.
H.R (ser.C) No 205 16 Nov 2009), Fagan, Andrew (2009). Human rights: confronting
myths and misunderstandings. Cheltenham: Edward Elgar, Rubio Marin and Sandoval
(2011) Engendering the reparations jurisprudence of the Inter-American Court of
Human Rights The promise of the Cotton field judgment, HRQ, pp. 1062-1091.
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The growing focus on discrimination in human rights law runs parallel to
the emphasis given to vulnerability in the context of non-state victimization.
The groups denoted as vulnerable in victims’ rights instruments are the same
as those who are described as victims of human rights violations.1390
As an effect of the development above, some groups of non-state victims
have a stronger normative protection than others because of the specific
obligations set out with respect to their particular situation. While today it is
obvious to declare gender- based victimization as a matter of human rights,
conventional victimization is not addressed in the same way.1391 Victimized
women who originally were far from being denoted as “the ideal victim” have
paradoxically become the very symbols of the ideal victim in this specific
sphere.1392
The emphasis on vulnerability has yielded a division between various groups
of victims which stands in stark contrast to the victimological view that
all victims are subjected to harm and that there should be no hierarchy of
victims.1393 The strong direction at the normative level towards vulnerability
parallels the absence of young men from victim services in in real life.1394
From this perspective, it is possible to talk about a partial inclusion of victims
in the sphere of human rights. This situation and the way in which victims
are located in human rights law is representative of the fragmentation of
current international law.1395 With respect to the wide diversity of non-state
crime, this is neither an extraordinary nor a surprising conclusion, but it has
Recital 5-6, 38, 57-58, 66, article 22, Directive 2012/29/EU, Sebba (2008) Whither
victim policies? A view from the crossroads, in Chan, Wing Cheong. (ed.) (2008).
Support for victims of crime in Asia. London [u.a.]: Routledge, pp.94-96.
1391
The gender-based definition of violence in the Council of Europe Convention on
Violence against Women recognizes that violence in the family is not restricted to
abuse committed by men against women. Notwithstanding this broadening , its scope
of protection still is confined to abuse in a particular context.
1392
Christie, Nils (1986). The ideal victim, reprinted in Fattah, Ezzat A. (red.) (1986).
From crime policy to victim policy: reorienting the justice system. Basingstoke:
Macmillan.
1393
Bassiouni, M. Cherif (2006) International recognition of Victims’ rights, Human
Rights Law Review 6:2, pp. 203-279, Victim Support Europe (2013) Handbook on
implementation of legislation and best practice for victims of crime, p. 7.
1394
Crawford, Adam & Goodey, Jo (ed.), (2000) Integrating a victim perspective within
criminal justice: international debates, Dartmouth, Aldershot, p 23.
1395
The notion of fragmentation is defined by Martineau as the slicing up of international
law in a way that cater for special audiences with special interests and ethos,
Martineau, Anne-Charlotte (2009) The Rhetoric of Fragmentation: Fear and Faith
in International Law, Leiden Journal of International Law- LEIDEN J INT LAW, vol.
22, no. 01, 2009, Mégret (2008a) The Disabilities Convention: Towards a Holistic
Concept of Rights, International Journal of Human Rights, Volume 12, Issue 2, 2008
(april) p.274, Mégret (2008b) The Disabilities Convention: Human rights of Persons
with Disabilities or Disability Rights? HRQ volume 30 Number 2 May p 495.
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consequences with respect to prioritization in legislation, policy-making
and in the administration of justice.
The normative protection of vulnerable groups established in specialized
conventions can from another point of view contribute to the recognition
of other groups of victims in human rights law and influence the general
discourse. This is one way in which the principle of equality and nondiscrimination has dictated the way in which crime victims are currently
positioned in human rights law.
7.1.1.3 The civil and political rights approach
The previous section has explored the approach which recognizes individuals
harmed by non-state crime as victims of human rights violations on the basis
of discrimination. This section examines another way of recognizing human
rights violations in the context of non-state victimization.
All individuals indisputably have an obvious right to protection from
violations, also those who are not considered as particularly vulnerable. This
reasoning which emphasizes the universality of rights is in line with what
is suggested in the Council of Europe recommendation on assistance to
victims which declares that “States should ensure the effective recognition
of, and respect for, the rights of victims with regard to their human rights;
they should, in particular, respect the security, dignity, private and family
life of victims and recognize the negative effects of crime on victims.1396
Based on this contention, it is necessary to return to the rights that may be
violated when individuals are subjected to inter-personal crime. The right
to life, the right to security and the right not to be subjected to slavery are
as noted throughout this study central to victims. It has previously been
demonstrated that universal human rights provisions are articulated in a way
which do not exclude violations committed by non-state-actors and case law
from the European Court of Human Rights display how victims of non-state
crime have been subjected to violations of articles 2, 3, 4, 6, 8 and 14.1397
Based on the Optional Protocol to the International Convention on Civil
and Political Rights, a written communication may be submitted to the
Committee by individuals who claim that a right in the Covenant has been
violated. Legitimate claims for human rights protection can be made by
every individual who is a victim of non-state crime and any individual may
be identified as a victim of a human rights violation. 1398 This perception to

Para 2.1, Council of Europe Recommendation Rec(2006)8 of the Committee of
Ministers to member states on assistance to crime victims, (Recommendation
(2006)8).
1397
Chapter 4, section 4.3.2, McQuigg (2013).op.cit.
1398
Article 2, Optional Protocol to the International Covenant on Civil and Political
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victim protection may be denoted as the civil and political rights-approach.
The establishment of violations is however subject to a qualification. In
concurrence with the fact that human rights are high priority claims;
violations must reach a certain level of severity in order to qualify as a human
rights violation. Notwithstanding that the toleration for breaches of human
rights is dwindling in concurrence with changes of society, this approach
excludes a great number of victims from its coverage.1399
Also on a more principled level, it has been questioned if non-state
victimization should be considered as human rights violations. The
inclusion of common crime in human rights law has been vehemently
opposed on a scholarly as well as on a political level. The objections have
targeted the severity of the violations caused by conventional crime and
questioned whether they qualify as human rights violations and another
source of opposition has been the tension between national sovereignty
and international law. Kenneth Roth, for example, known as the executive
director for Human Right Watch opposes “an absolutist approach which
trivializes the stigma of the human rights violator.”1400 The antagonism
towards including conventional crime in the field of human rights might
concur with the fear of inflation and dilution of human rights which this
phenomenon is claimed to bring about. It is also contended that criminal law
is a matter for national law and that for this reason, human rights protection
should not become a matter of crime control. This stance comes down to the
fact that crime, although indisputably directed against the victim is also seen
as a wrong against society.1401
7.1.1.4 The access to justice paradigm
So far, two approaches to recognize victims of non-state crime as victims
of human rights violations have been discussed.1402 The first one, based on
Rights (ICCPR) adopted by the United Nations General Assembly on 16 December
1966, entered in force 23 March 1976. UN14668-P.txt] U.N.T.S. No. 14668, vol
999 (1976), p. 302,van Boven (1999) The perspective of the victim, in Danieli, Yael,
Stamatopoulou, Elsa & Dias, C. J. (red.) (1999). The Universal Declaration of Human
Rights: fifty years and beyond. Amityville, N.Y.: Baywood Pub. Co, p. 19.
1399
Chapter 3, section 3.3.3.3. Dijk, Pieter van & Hoof, Godefridus Josephus Henricus
van (1998). Theory and practice of the European Convention on Human Rights. 3. ed.
The Hague: Kluwer, pp.412-416, McQuigg about the definition of torture, McQuigg
(2013) op.cit.
1400
Roth, Kenneth (1994) Domestic violence as an international Human Rights Issue,
in Cook, Rebecca J. (red.) (1994). Human rights of women: national and international
perspectives. Philadelphia: University of Pennsylvania Press, pp. 326-349.
1401
Recital 9, Directive 2012/29/EU op.cit.
1402
Bunch, Charlotte (1990) Women’s Rights as Human Rights: Toward a Re-Vision of
Human Rights: HRQ, Vol. 12, No. 4 (Nov., 1990) pp. 493-494.
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the principle of equality stresses the groups of victims who are considered
as particularly vulnerable and the other, labeled as the civil and political
rights approach is based on the breaches of a number of universal, basic and
absolute rights. But it has also been found that these approaches exclude a
substantial number of victims from the scope of human right protection.
While the first approach leaves out victims who are not discriminated, the
other excludes abuse that is not sufficiently serious to violate human dignity.
From this perspective, one may conclude that the heterogeneity of victims
and the diversity of crime prevent a wholesale inclusion of victims in human
rights law.
With the objective of establishing a human rights perspective towards all
victims of non-state crime, one route remains to be explored. Similar to the
first approach, it is linked to the principle of equality but instead of stressing
particular groups of victims, its focus is on equality before the law.
Access to justice is a constitutive element of human rights law and a notion
which is geared at the effective functioning of the administration of justice.1403
The growing attention given to access to justice should be considered in view
of the emergence of accessibility as a separate right.1404 Accessibility which
is defined as a right to participation in common life and a right to make use

Francioni, Francesco (ed.) (2007). Access to justice as a human right. Oxford: Oxford
University Press, Fundamental Rights Agency (2011), Trindade, Antônio Augusto
Cançado (2011). The access of individuals to international justice [Elektronisk resurs].
Oxford: Oxford University Press.
1404
Accessibility is one of the guiding principles of the Disability Convention , article
9, Convention on the Rights of Persons with Disabilities, rule 5, Standard Rules on
the Equalization of Opportunities for Persons with Disabilities, A/RES/48/9685
the plenary meeting 20 December 1993, Draft General Comment on article 9 of
the Convention, available at http://www.ohchr.org/EN/HRBodies/CRPD/Pages/
DGCArticles12And9, aspxarticle 5, paragraph (f) International Convention on
Elimination of All Forms of Racial Discrimination guarantees everyone the right of
access to any place or service intended for use by the general public, such as transport
hotels, restaurants, cafes, theatres and parks, Economic and Social Council (2000)
COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS General
Comment No 14, right to the highest attainable standard of health (article 12 of the
International Covenant on Economic, Social and Cultural Rights) /C.12/2000/411
August 2000. The Committee on the Rights of Persons with Disabilities also dealt
with the issue of accessibility in its jurisprudence. In the decision regarding Szilvia
Nyusti, Péter Takács and Tamás Fazekas v. Hungary, the Committee decided that all
services open to the public have to be accessible in accordance with the provisions
of article 9 of the CRPD, Bunch (1990) op.cit. pp. 496-498, Megrét (2008a)
p.271, Mégrét (2008b) p. 511, Harpur, Paul (2012) Embracing the new disability
rights paradigm; the importance of the Convention on the Rights of persons with
Disabilities Disability and Society 27:1 p. 5, McDonagh, Maeve (2013) The right to
information in international human rights law, Human Rights Law Review 13:1, pp.
25-55.
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of goods is increasingly promoted with respect to specific groups as well as
with respect to certain rights, such as health and information.
Claims for access to justice and accessibility are brought on the basis of
human diversity and embody a pluralism which challenges the universal
human rights norm.1405 The access to justice paradigm addresses problems
and deficiencies that emanate from structural discrimination and which
necessitates substantial reforms of the criminal justice system. This view
fits well with the multi-faceted character of victims’ rights which require
individual remedies as well as non-justiciable measures aimed at structural
reform.1406 Alongside the growing emphasis on procedural fairness, it has
become an implicit obligation inherent in human rights treaties to ensure
access to justice.1407
Access to justice constitutes one of four principles on which the Victim
Declaration is founded and it is one of the main justifications for the
establishment of victims’ rights.1408 The perception of victims as a
disadvantaged group in the criminal justice system and the strong emphasis
on their vulnerability has its origin in the view that victims are invisible in
the legal system. This situation has impeded them from accessing justice
and on this ground they have, similar to other rights-claimants, called for
participation and increased access to the criminal justice system.1409
Given that access to justice has been instrumental to the paradigm of victims
as matter of human rights, the third approach to human rights violations
of victims might be denoted as the access to justice approach. On the
philosophical level, it finds support by the ageless perception that justice is
founded on the equality of individuals.1410

This view is inspired by Martha Nussbaum and Hannah Arendt, Lid, Inger Marie
(2010) Accessibility as a statutory right, Nordic Journal of Human Rights, 2010,
Vol.28(01), pp.20-38.
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Hendricks (1995) op.cit.
1407
Trindade (2011) op.cit, Brems, Eva and Lavrysen, Laurens (2013) Procedural justice
in Human Rights Adjudication: The European Court of Human Rights, HRQ, 2013,
Vol.35(1), pp.176-200.
1408
Para 4-5, Declaration of Basic Principles of Justice (2007) for Victims of Crime and
Abuse of Power, A/RES/40/34, 29 November 1985, article 5, Draft UN Convention
on Justice and support victims of crime and abuse of power, November 2006, recital,
Directive (2012) op.cit para 1, question 7, Commission on Crime Prevention and
Criminal Justice Results of the meeting of the Intergovernmental Expert Group to
develop an Information gathering instrument United Nations Standards and Norms
Related Primarily to Victim Issues Annex I Questionnaire on United Nations Standards
and Norms Related Primarily to Victim Issues1 February 2007, E/CN.15/2007.3.
1409
Article 26, Directive 2012/29/EU op.cit.
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Kirilova Eriksson refers to Aristotle, Eriksson Kirilova (2000). Reproductive
freedom: in the context of international human rights and humanitarian law. The Hague:
Martinus Nijhoff.
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In accordance with international law and as concluded in the introduction,
victims may be discriminated because of accepted grounds for discrimination
or because of their personal characteristics. The argument that victims are
discriminated merely because of their status as crime victims is more seldom
heard. Given that the criminal justice system in most countries does not
openly discriminate against victims, arguments about direct discrimination
or de jure discrimination of victims are ill-conceived and hard-fought. But
the victim paradigm and the objective to ensure access to justice is based
on the tenet that all victims, across the board are faced with a number of
obstacles in the criminal justice system which makes them unequal before the
law. It is common knowledge that the criminal justice system is designed in a
way which makes is intimidating for victims and which in the long run may
impede victims from reporting crime. This situation makes them subjected
to indirect discrimination which is based on the structural patterns in society
that impede individuals from accessing justice. When victims are addressed
from this approach, it is clear that prevention of secondary victimization is a
means access to justice.
As opposed to the equality paradigm which is confined to certain victims,
the emphasis on accessibility and access to justice integrates all victims of
crime in the field of human rights, irrespective of the kind of crime they have
been subjected to or the group they belong to.1411
The range of measures taken to achieve access to justice for victims is broad.
Some of the obvious aspects relate to the provision of legal aid and information
but with respect to the lack of de facto protection which impedes victims
from getting access to justice, all victims’ rights can be considered as means
to access justice.1412 The obstacles which impede victims from getting justice
are not always apt to address by means of individual remedies but some of
them must be addressed through increased knowledge, institutional reform
and training and in this way the principle of equality and its counterpart
access to justice is the basis for social justice.1413
Francioni (2007), Lid (2010) op.cit. The disadvantaged position which all victims
face in the criminal justice system, in combination with specific obstacles which
children, women and victims of racial discrimination are subjected to make many
victims subjected to intersectional discrimination.
1412
United Nations Development Programme (2004) Access to justice practice note, p.
4, European Commission (2011) Impact Assessment Accompanying the document
Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions
Proposal for a Directive of the European Parliament and Of the Council establishing
minimum standards on the rights, support and protection of victims of crime
Brussels, 18.5.2011 SEC(2011) 581 final, Fundamental Rights Agency (2011)
Access to justice in Europe.
1413
Liebenberg, Sandra (2001) The protection of economic and social rights in domestic
legal systems, in Eide, Asbjørn, Krause, Catarina & Rosas, Allan (red.) (2001).
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7.1.1.5 Access to justice as a basis for the discourse on victims’ and human rights
Based on the starting point that victims of non-state victimization are not
fully integrated in human rights law, this section has outlined three different
approaches to address non-state victimization as a matter of human rights.
The equality paradigm focuses on vulnerable groups of victims and highlights
the insufficiency of universal human rights treaties to protect these groups.
In accordance with the civil and political rights approach violations are
established on the basis of the universal standard set out the International on
Civil and Political Rights or the European Convention on Human Rights.
Claims for access to justice are also in this respect brought on the equality
but the basis of the specific concerns of victims.
A notable and common feature with respect to these approaches is that
difference is the norm on which the arguments for protection are brought.1414
The tension between the universality of human rights versus the particular
experience of certain groups which these approaches validate reflects the
imprint of identity politics on human rights law and demonstrates that the
appreciation of victims in the sphere of human rights has been influenced by
one of the most topical debates in human rights law; the universal and the
particular.1415
All approaches are visible in the case law of the European Court of Human
Rights. The first one is perceptible in judgments related to the situation
of particularly vulnerable individuals,1416 the second approach reflects the
conventional way of examining alleged violations and the third approach
comes through in statements about how victims experience criminal
proceedings.1417
The equality paradigm which identifies certain groups as more exposed to
crime and as more vulnerable to the response of criminal justice authorities
couches the needs and concerns of the potential as well as of the actual
victim. The approach geared at violations of civil and political rights is
predominantly focused on the general duties of states to prosecute and

Economic, social and cultural rights: a textbook. 2., rev. ed. Dordrecht: Martinus Nijhoff
Publishers, Orendt (2002) op.cit.
1414
Lid (2010) op.cit. pp.20-38.
1415
Higgins, Tracy E. (1999) Regarding rights, An essay in honor of the 50th anniversary
of the Universal Declaration of Rights 1999, Columbia Law Review 30(2), pp. 225247.
1416
Osman v. the United Kingdom, appl. 87/1997/871/1083, judgment 28 October 1998,
para 64, Stubbings and others v. United Kingdom, 22083/93 22095/93, judgment
22 October 1996, Z and others v the United Kingdom, appl.29392/95, judgment 10
May 2001.
1417
Baegen v. the Netherlands, appl. 16696/90, judgment of 27 October 1995, para 47,
S.N. v. Sweden, appl. 34209/96, judgment 2 July 2002, para 77.
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punish crime and therefore less concerned with secondary victimization.
Although the major slant of the access to justice approach is towards the
actual victim and its particularities, the objective set out in victims’ rights
instruments to prevent repeat victimization makes it holistic approach that
addresses the needs of the potential as well as the actual victim.
This section has sought to high-light the centrality of access to justice for
victims in the realm of human rights. By highlighting different ways for
victims to access justice, the victims’ rights instruments serve as liaisons to
the universal human rights they are entitled to.
Drawing on what has been argued above, this section has demonstrated
that equality is a strong incentive to situate victims in human rights law.
The principle of equality has the capacity to accommodate the precarious
situation of different groups of victims as well as the general needs of victims
to access justice.
7.1.2 The principle of human dignity
7.1.2.1 Dignity as a justification for new rights
The principle of human dignity which is central to the perception of human
rights and to how the human rights have been justified has also supported
the establishment of victims’ rights.
The view of victims as subjected to threats to their human dignity is
concomitant with the recognition that developments in modern society
bring about new forms of threats.1418 In this vein it can be held that victims
are subjected to unfair treatment as well as to threats directed against their
physical integrity. Claims of this kind have had particular relevance with
respect to vulnerable groups of individuals, such as children and disabled
persons and in this way has dignity been instrumental to the “expanding
circle of equality” phenomenon.1419
The fact that dignity operates at several levels; as a universal value on which
the whole body of human rights law has its foundation and as an autonomous
subjective right is visible also with respect to victims.1420According to the
declaratory tradition, dignity appears as a value underpinning many victims’

Zaladjo (2001) Human dignity and human rights, in Hanski, Raija & Suksi, Markku
(ed.) (2001). An introduction to the international protection of human rights: a textbook.
2., rev. ed. Turku: Åbo Akademi Univ., Institute for Human Rights, pp. 15-23,
Donnelly, Jack (2003a). Universal human rights in theory and practice. 2., [ev.] ed.
Ithaca, N.Y.: Cornell U.P.,p 46, p 92, McCrudden, Christopher (2008) op.cit. p. 677.
1419
Preamble article 28, 37, 39, CRC, Tyrer v. UK, appl. 5856/72, judgment 25 April
1978, A v. the UK, appl 25599/94, judgment 23 November 1998.
1420
Zaladjo (2001) op.cit p. 22.
1418
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rights instruments but it is also described as a separate right.1421 The view of
human dignity as conducive to victims’ rights is supported at the normative
level,1422 but also in scholarship.1423 The view that reparation is central to
restore the victim’s dignity is critical to both victimological and human rights
theory.1424 The recurrent references to dignity in victims’ rights instruments
validate the interdependence between victims’ rights and human rights.1425
The two dimensions of dignity; that individuals in themselves possess an
inherent dignity and that individuals should be treated with respect for
their dignity are both valid to crime victims.1426 The process in which acts
European Commission (2011) op.cit. p. 9.
Para 4, Victim Declaration, para 28, Recommendation No. R (2000) 11 of the
Committee of Ministers to member states on action against trafficking in human
beings for the purpose of sexual exploitation adopted by the Committee of Ministers
on 19 May 2000 at the 710th meeting of the Ministers’ Deputies, recital 8, Council
Framework Decision of 15 March 2001 on the standing of victims in criminal
proceedings 2001 22 JHA, South African Victims Charter (2004), preamble, para
4, 10, Basic Principles and Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law adopted and proclaimed by General
Assembly Resolution 60/147 of 16 December 2005, recital 50, Directive 2011/92/
EU (2011) on combating the sexual abuse and sexual exploitation of children and
child pornography, (hereinafter, directive 2011/92), para 11, 33, Directive 2011/36/
EU (2011) on preventing and combating trafficking in human beings and protecting
it, para 19, 38, 52, 66, Directive 2012/29/EU op.cit.
1423
Danieli in Seminar on the Right to Restitution, Compensation and Rehabilitation for
Victims of Gross Violations of Human Rights and Fundamental Freedoms (1992).
Seminar on the Right to Restitution, Compensation and Rehabilitation for Victims of
Gross Violations of Human Rights and Fundamental Freedoms: Maastricht, 11-15 March
1992. Utrecht: Studie- en Informatie centrum Mensenrechten in cooperation with
University of Limburg, Faculty of Law, Human Rights Project Group, Ashworth,
Andrew & Redmayne, Mike. (2005). The criminal process. 3. ed. Oxford: Oxford Univ.
Press, p.23, Bassiouni (2006) op.cit. p. 231, Danieli, Yael (2010) Massive Trauma and
the Healing Role of Reparative Justice, in Letschert, Rianne, Haveman, Roelof, De
Brouwer, Anne-Marie & Pemberton, Antony (ed.) (2010). Victimological approaches
to international crimes on Africa. Cambridge: Intersentia, Shapland (2010) Victims
and criminal justice in Europe, in Shoham, S. Giora, Knepper, Paul &Kett, Martin
(red.) (2010). International handbook of victimology. Boca Raton, Fla.: CRC, pp.367,
Brems, Eva and Lavrysen, Laurens (2013) op.cit. p. 181.
1424
Bassiouni (2006) op.cit, pp. 231-246, Danieli, op.cit. (2010) p. 245.
1425
Dicke, Klaus (2002) The Founding Function of Human Dignity in the Universal
Declaration of Human Rights, in Kretzmer, David & Klein, Eckart (red.) (2002).
The concept of human dignity in human rights discourse. The Hague: Kluwer Law
International, p.118.
1426
Mahoney, John (2007). The challenge of human rights: origin, development, and
significance. Malden, MA: Blackwell Pub. pp.144-146,Wicks, Elizabeth (2012) The
Meaning of ‘Life’: Dignity and the Right to Life in International Human Rights
Treaties vol 12 No 2, Human Rights Law Review, p. 212, Rosen, Michael (2012).
1421
1422
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committed in horizontal relationships have come to be seen as violations of
human dignity in the same ways as state-sponsored violations verifies how
the view of human dignity has expanded.
7.1.2.2 Primary victimization as a violation of human dignity
It has been customary in this study to reflect on victims from the perspective
of the potential victim and the actual victim. With respect to the sacredness
of life and the worthiness of the human being, it is axiomatic that criminal
acts which impinge on the physical, sexual or mental integrity violate the
dignity of the individual.1427This dimension has been affirmed in groupdifferentiated human rights instruments but also in the discourse and
rhetoric about conventional crime as an assault on human dignity.1428
With respect to the effects of crime, one should recall that victimological
research has exhibited that the powerlessness and loss of control caused by
crime deprive the victim of his/her dignity. The victimological axiom that the
victim’s dignity can be restored by acknowledgment and respect highlights
the fact that dignity has its roots in perceptions of status and rank.1429
7.1.2.3 Secondary victimization as a violation of human dignity
Aside from the harm done to victims by criminal victimization, victims’
rights instruments have introduced the concept of secondary victimization.
Having concluded that the dignity of potential victims and actual victims alike
are threatened by crime and by repeat victimization, the question appears
whether also disrespect for the victim’s situation in criminal proceedings
constitute a violation of human dignity.
The issue at stake here is whether secondary victimization can be seen as a
threat against human dignity. Interestingly, the victims’ rights instruments

Dignity: its history and meaning. Cambridge: Harvard University Press.
Article 7, ICCPR, article 3, ECHR.
1428
Declaration on the Elimination of Violence against Women, General Assembly
resolution 48/104 of 20 December 1993, article 8 of the Rome Statute Done at Rome
on 17 July 1998, in force on 1 July 2002, United Nations, Treaty Series, vol. 2187,
No. 38544, preamble, Council of Europe Convention on Action against Trafficking
in Human Beings, CETS 197 2005, recital 50, directive 2011/92/EU op.cit. South
African Department of Justice and Constitutional development, Victims Charter,
2008, Megrét (2008 a), Waldron, Jeremy. & Dan-Cohen, Meir. (2012). Dignity, rank,
and rights [Elektronisk resurs]. New York: Oxford University Press.
1429
International Institute on Victimology (1989) Crime and its victims: international
research and public policy issues : proceedings of the Fourth International Institute on
Victimology (NATO Advanced Research Workshop). New York: Hemisphere, pp. 9- 11,
pp. 306-309, Spalek (2006). op.cit. p. 19.
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seldom clarify whether the references to dignity are based on the commission
of a criminal act or on the objective to protect victims from secondary
victimization. The frequent references to dignity in many victims’ rights
standards and related document suggest that policy-makers have been
guided by the latter view.
Secondary victimization is intimately connected to theories about procedural
fairness which stress that justice requires that individuals are treated with
dignity.1430 In victims’ rights instruments, which are influenced by these
theories, the notion of dignity is translated to the right to be treated with
respect and recognition. In this regard it should be recalled that the right to
respect is not considered as an independent right but that it is related to all
the other rights and dependent on their implementation.1431 The claim that
it is a basic need of individuals to be treated with respect and recognition
for their human dignity reinforces the supposition that victims’ rights have
become integrated in the field of human rights.1432
The view that secondary victimization can violate the dignity of the human
being concurs with the conceptual framework on human rights established
by James Nickel which has been guiding in this study and which proceeds
from the presumption that claims of human beings also relates to unfair
treatment.1433
A fundamental tenet in philosophical theories on dignity is the
perception that human beings must never be used as means for other
purposes.1434This is a solid argument also with regard to the particular
situation of victims and witnesses in the criminal justice system. The
role which victims have as informants and the way they have been used
to strengthen public confidence in the legal system, have made them to
means for other purposes. At the normative level, this outlook has gained
recognition in Recommendation 2006 on assistance to victims, which
Tyler, Tom R (2006). Why people obey the law. [New ed.] Princeton: Princeton
University Press, Bradford, Ben (2011) Voice, neutrality and respect use of victim
support series procedural fairness, Criminology and Criminal Justice, 2011,
Vol.11(4), pp.345-366.
1431
Van der Aa, van Merrienboer, Pemberton, Lazaro, Rasquete, Amaral, Marques, Pita
(2009) Project victims in Europe Implementation of the EU Framework Decision on
the standing of in the criminal proceedings in the member states of the European
Union, APAV.
1432
Walklate, Sandra (2004) Justice for all in the 21st century The political context of the
policy focus on victim, in Cape, Ed, (ed.) Reconcilable rights? Analysing the tensions
between victims and defendants. Legal Action Group, London, UK, pp. 35-36.
1433
Nickel (2007) op.cit. pp. 61-69.
1434
Waldron (1984) op.cit. p. 13, Mahoney (2007) op.cit. pp. 33-37, Roth, Hans-Ingvar
(2007) Vad är mänskliga rättigheter? Natur och kultur, p.197, Waller, Irvin. (2010).
Rights for victims of crime: rebalancing justice. Lanham, MD: Rowman & Littlefield
Publishers, p. 45.
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recognize that assistance to victims should be understood, developed and
promoted for its own sake.1435
7.1.2.4 Dignity in case law
In its function as substantiating protection of victims, guidance for human
rights bodies in their interpretation of universal rights. Dignity has been an
essential determinant for broadening protection of individual freedom as
well as of social justice.1436Although references to dignity are absent in the
European Convention on Human Rights, the case law of the European Court
of Human Rights displays that dignity has been important in strengthening
protection of victims. References to human dignity are made with respect to
violations of the absolute right to life, the prohibition of torture and degrading
treatment and the prohibition of slavery.1437 Respect for human dignity goes
beyond physical protection and involves also the mental dimension related to
privacy and integrity. In judgments concerned with human trafficking, states
have been subjected to a duty to protect the moral integrity of an individual
from acts of other persons.1438
In this function, the principle of human dignity has come to serve as a kind
of yard-stick for human rights violations.1439It has been instrumental in
restricting state interference in the life of individuals and more importantly,
with respect to victims of non-state crime, it has contributed to the
establishment and the expansion of positive obligations.
Alongside the dynamic evolvement of human rights protection, the threshold
for violating human dignity expands. Based on a view of the Convention as a
living instrument, the European Court of Human Rights has considered human
dignity in a way which witnesses of the evolving nature of human rights law.1440
UNODP (1999a) Guide for policy-makers on the implementation of the United
Nations Declaration on Basic principles of Justice for Victims of Crime and Abuse of
Power p. 31, para 38, Explanatory memorandum to Recommendation Rec(2006)8.
1436
Liebenberg, Sandra (2001) op.cit. McCrudden (2008) op.cit.pp.692- 694.
1437
As noted in chapter five, breaches of these provisions should in principle entail that
compensation for the non-pecuniary damage is part of the range of available, para
33, Tyrer v United Kingdom, appl.5856/72, judgment 25 April, 1978, Z and others
v the United Kingdom, appl. 29392/95, judgment 10 May 2001, para 18, para 62,,
para 82, C.A.S and C.S v Romania, appl. 26692/05, judgment 20 March 2012,
Frowein, Jochen (2002) Human dignity in international law in Kretzmer, David &
Klein, Eckart (ed.) (2002). The concept of human dignity in human rights discourse. The
Hague: Kluwer Law International p. 124-126.
1438
Para 20, 25-27, Siliadin v. France, appl. 73316/01, judgment 26 July 2005, para 51,
56, L. v. Lithuania, appl. 27527/03, judgment 31 March 2008, para 89, 162, 282,
Rantsev v Cyprus, appl. 25965/04 judgment 7 January 2010.
1439
Wicks (2012) op.cit. pp.
1440
Para 65 and separate opinion judge Pinto De Albuquerque, Valiulienė v. Lithuania,
1435
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7.1.2.5 Conclusions about human dignity
By means of its function as a “super-value,” human dignity has been useful
to support the protection of victims. There are several dimensions of dignity
which are significant to victims; its ability to protect the physical integrity of
the individual, in particular with respect to the absolute and non-derogable
rights and its ability to pay heed to harmful consequences of crime.1441
The fact that dignity concur with the individual as well as with the group
dimension of victimization gives it a functional role in legitimizing protection
in various settings.1442 The axiomatic dictum that victims deserve to be
taken seriously couches both the dignity of the individual and the dignity
connected to how victims are affiliated with the group.1443
With respect to how victims’ rights transcend the various categories and
generations of rights, dignity constitutes a foundation to broaden social
justice.1444 Of most relevance is however the contention that dignity can
support the creation of conditions for individual to have their essential needs
satisfied. When translated to the situation of victims, the notion of human
dignity serves as an underpinning to the access to justice paradigm which is
so central to victims.1445 In the same vein, dignity has the potential to support
the claim that victims’ rights actually are human rights.1446
But the concept of human dignity is also vested with problems. One of
them is its vagueness which prevents it from acting as a solid foundation to
human rights and another is that there is no universal definition of dignity.
As aptly pronounced by Brian Orendt, “human dignity simply means too
many things to too many people.”1447 While the versatility of dignity makes

appl. 33234/07, judgment 26 June 2013. In Salakhov and Islyamova v. Ukraine, a
mother’s suffering was considered as inhuman treatment; para 205, appl. 28005/08,
judgment 14 March 2013.
1441
Waldron, Jeremy (2012) How law protects dignity, The Cambridge Law Journal,
volume 71 issue 01, March 2012, p. 200.
1442
Article 23, CRC para 8 (a) 10, 29 Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime Resolution 2005/20, para 1, Council of the European
Union (2009) Roadmap for strengthening procedural rights of the suspected or
accused persons in criminal proceedings Resolution of the Council of 30 November
2009 (2009/C 295/01). 24 November 2009 (OJ C 295, 4.12.2009.
1443
European Commission (2011) op.cit. McCrudden (2008) op.cit. p. 699.
1444
Liebenberg, Sandra (2001) op.cit.
1445
Clapham, Andrew (2006). Human rights obligations of non-state actors. Oxford:
Oxford University Press, pp. 545-546.
1446
Dicke (2002) op.cit.
1447
Orend (2002) op.cit.p.88, Kabasakal Arat Zehra (2006) Forging a global culture
of human rights: origins and prospects of the International Bill of Rights, HRQ vol
28 May 2006, pp..432-433 referring to the Cairo declaration and how the principle
of equality is rejected, Mahoney (2007) op.cit. pp.104-107, McCrudden points at
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it useful to corroborate new rights-claims, it may at the same time work
against protection of victims. Ultimately, the value of human dignity as a
justification to victims’ rights is decisive of the view placed on law and on
the political and social climate in given context. While dignity easily lends
itself to the goal-oriented or policy-oriented approach in a which principles
assume a major role, it may be less useful from a positivist stance.1448
7.1.3 The principle of indivisibility
The axiomatic principle of indivisibility, which supplements the tenet that
human rights are inalienable, interdependent and inter-related, is firmly
engrained in the modern concept of human rights.1449 A common way of
describing indivisibility is that implementation of one right presupposes the
implementation of another right. On the same grounds, the reverse is true
and a violation of one right leads to the violation of another right.
To ascribe to the principle of indivisibility often also means to ascribe to
increased solidarity with vulnerable groups. By virtue of its revisionist
nature, indivisibility can be instrumental in defending claims for new and
controversial rights.1450 Given these possibilities, it is instructive to examine
what indivisibility can mean to victims of non-state crime and if this principle
can have a more than a descriptive and a symbolic function.
Among the three closely connected principles which stress the indivisible,
inter-related and interdependent nature of human rights, indivisibility has
the strongest connotation. While the other principles allude to something
brought into harmony, indivisibility represents something that should

the lack of a universal interpretation, McCrudden (2008) op.cit. p.655, Freeman,
Michael (2011). Human rights: an interdisciplinary approach. 2. ed., fully rev. and
updated Cambridge: Polity, op.cit.p.69.
1448
The notion of human dignity equals the rights to respect which was one of eight
central values on which professors Lasswell and McDougal based their classification,
McDougal, Myres S., Lasswell, Harold Dwight, 1902-1978 & Chen, Lung-Chu
(1980). Human rights and world public order: the basic policies of an international law
of human dignity. New York:, Higgins, Rosalyn (2009). Themes and theories: selected
essays, speeches, and writings in international law. Vol. 1. Oxford: Oxford University
Press, p.107.
1449
Proclamation of Teheran, International Conference on Human Rights, 22 Apr.–
13 May 1968, ¶ 13, U.N. Doc. A/CONF.32/41 (1968), available at http://www.
unhchr.ch/html/ menu3/b/b_tehern.htm, para 5, General Assembly (1993a) World
Conference on Human Rights Vienna Declaration and Programme of Action, UN
doc A/CONF. 157/23, Whelan, Daniel J. (2010). Indivisible human rights: a history.
Philadelphia, Pa.: University of Pennsylvania Press.
1450
Preamble, c the Convention on the Rights of Persons with Disabilities adopted on 13
December 2006, Van Boven, Theo (2010) Categories of rights, in Moeckli, Daniel,
Shah, Sangeeta, Sivakumaran, Sandesh & Harris, David (red.) (2010) op.cit. p. 179.
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not be separated and confirms the organic unity of human rights. In this
way, it provides an argument for more comprehensive view and a thicker
list of human rights.1451 By establishing persuasive links between rights,
indivisibility is the device which supports the deduction of new rights from
universal rights.
Alongside the development of human rights law, indivisibility has come
to apply beyond the generations of rights and today it is evident that it is
applicable also with respect to various classes of rights.1452 The enhanced
status of social rights has underlined the indivisibly between obligations
related to structural inequality and individual rights. In the same vein, it has
been concluded that social measures are necessary to comply with the fair
trial notion which is classified as a civil right.
Although victims’ rights are not in all contexts accepted as human rights,
the aim in this section is to take the principle of indivisibility as a startingpoint for an examination of the bond between victims’ rights and human
rights.1453 The reason is that indivisibility is regularly invoked with respect
to new rights-claimants the consideration of supporting relations between
various rights must be made in light of changes in modern society and that.
The claims about indivisibility between victims’ rights and human rights
are therefore in the forthcoming analysis, premised on the thesis about
correspondence argued in this study which means that victims’ rights
represent specific forms of human rights protection and remedial action and
that they should be considered as implied from human rights.
Notwithstanding the growing significance attached to indivisibility and
the rhetorical use of this principle for different political purposes, the
exaggerated references to indivisibility have been opposed. In this vein,
scholars have elaborated on what indivisibility can bring to bear in a
more sophisticated and complex manner.1454 The conceptual framework
introduced by James Nickel about the principle of indivisibility is based on
a critical view of how it has been used.1455 Nickel discusses indivisibility in

Scott, Craig (1999) Reaching beyond (without abandoning) the category of economic
social and cultural rights HRQ Vol 21 No 3 Aug 1999, pp.633-660, Whelan, (2010).
op.cit. p 9, p 207, Nickel, James W (2008). Rethinking Indivisibility Towards a theory
of supporting relations between Human rights, HRQ vol 30 pp 984-1101, Morsink,
Johannes (2009). Inherent human rights: philosophical roots of the universal declaration.
Philadelphia: University of Pennsylvania Press.
1452
Chapter 1,section 1.7. Security rights, due process rights, fundamental personal
freedoms, rights of political participation, equality rights, social rights, and minority
and group rights, Nickel (2007) op.cit.
1453
Nickel makes the reservation that it is hard to assess indivisibility when there is no
settled list of genuine human rights, Nickel (2008) op.cit.
1454
Scott (1999) op cit, pp.633-635,Whelan (2010). op.cit.p. 9, p. 207.
1455
Nickel (2008) op.cit.
1451
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terms of supporting relations and makes the case that a supporting relation
between two rights exists when one of them contributes to the functioning
or stability of another. In a more sophisticated manner, the relation between
various rights is elaborated by the distinction between strong and weak
relations. According to this analysis, not all supporting relations create
indivisibility but also weak supporting relations are valuable because they
contribute to make claims for new rights more secure.
Victims’ rights have an instrumental relationship with other rights. The
victimological perspective epitomized by the tenet that victims’ rights are
indispensable for achieving justice has in several ways underscored the
indivisible relation between victims’ rights and universal human rights
norms. On the basis of the principle of equality, victims’ rights are tied
together with human rights.1456 In this way the principle of indivisibility
supports the argument that victims’ rights are necessary for victims to access
justice and constitutes a major justification for the establishment of victims’
rights.1457 The conclusion that victims’ rights transcend the dichotomy
between generations of rights validates the bond with victims’ rights.
Indivisibility can be helpful when contextual differences arise in the
application of human rights. At this juncture, it is necessary to underscore
that one right may be necessary for the implementation of another right.
This fact has been exploited by the European Court of Human Rights.
The Doorson v. the Netherlands judgment which is an important case
with respect to victims exhibits how the Court assessed the situation of
victims in a manner which paid heed of the supporting relations between
rights. While concluding that the interests of witnesses and victims are
protected by substantive provisions of the Convention such as life, liberty or
security of person, the Court held that States should organize their criminal
proceedings in a way which does not unjustifiably imperil those interests. In
this way, the Court managed to bridge the right to fair trial with the right to
life and physical protection. This way of linking procedural requirements of
the fair trial principle with the substantive rights to protection and reparation
illustrates how the Court has interpreted the European Convention of
Human Rights with integrated approach witness of the indivisible bonds
between social rights and Convention rights.1458

Section 7.1.1.4.
The State’s responsibility to assist victims derives from the obligations set out in the
European Convention on Human Rights (ECHR). States party to the Convention
have a positive obligation to “secure to everyone within their jurisdiction the rights
and freedoms defined in [the] Convention.” Recital 1,12, Council of the European
Union (2011) Resolution of the Council on a roadmap for strengthening the rights
and protection of victims, in particular in criminal proceedings,3096th JUSTICE and
HOME AFFAIRS Council meeting Luxembourg, 9 and 10 June 2011.
1458
Para 70, Doorson v. the Netherlands, appl. 20524/92, judgment 26 March 1996,
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The obligations imposed on states to exert due diligence is another example
of how human rights law make procedural aspects of certain rights decisive to
the compliance of the substantive aspects of the same rights. The development
of the due diligence standard which initially was focused on criminal justice
measures to fight impunity has expanded towards emphasizing support and
assistance corroborates the ties that exist between victims’ rights and human
rights.
It is self-evident that the obligations related to the absolute rights to life and
physical safety are indispensable to most other rights, including victims’
rights. What is more interesting in the context of this study is the reverse
aspect, namely that victims’ rights may be necessary to protect life and
physical security. This means in more concrete terms that assistance from
society is needed to protect victims from repeat victimisation. A strong
relationship can be established between the right to information and other
rights regarded as other fundamental to victims such as the right to remedies
and its many expressions. These examples underline the importance of
victims’ rights as access to justice mechanisms.1459
On a more general level, it has been proved that treating victims in accordance
with their rights are important for the confidence in criminal justice and for a
fair administration marked by rule of law.1460
It might to sum up, be concluded that while some victims’ rights are
indispensable to human rights others are supportive to human rights in a
weaker way. The perception that poor implementation of victims standards
comprises a stumbling block to claims about full indivisibility is of particular
relevance with respect to the fact that victims’ rights are apt to support the
most absolute and non-derogable rights.
The supporting relations between rights in the context of victimisation are
decisive to understand the position of victims’ rights in human rights law.
This has been validated by the Council of the European Union which declares
that victims in order to be able to exercise their fundamental human rights,
Airey v. Ireland, appl. 6289/73, judgment 9 October 1979, Scott (1999) op.cit. pp.
640 -641, Mantouvalou, Virginia (2013) Labour rights in the European Convention
on Human Rights An intellectual justification for an integrated to interpretation,
Human Rights Law Review 2013, pp. 1-27.
1459
Some relations between victims’ rights and human rights typify a one-way relation.
The right to information is necessary to access to justice but it is not the other way
around.
1460
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Institute for Defence Policy, IDP Monograph series 7, pp 27-28, Brienen M.E.I.,
Hoegen E.H.: (2000) Victims of crime in 22 European criminal justice systems, WLP,
Nijmegen, 2000, p. 24.
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should be offered, appropriate assistance and protection in connection with
criminal proceedings.1461 The principle of indivisibility validates what has
been argued by the victims’ rights movement and victimologists alike; that
by acting towards victims with respect and recognition and by providing
services and support to victims, states are able to prevent victimization as
well as re-victimization.
7.2 Normativity - victims’ rights in the brave new world of
international law1462
The research questions of this study bring normativity to the forefront.
The normative dimension provides an additional understanding of the
impact which human rights may have on crime victims and is one element in
examining whether victims’ rights instrument have become part of human
rights law. The assessment of the legal status of the relevant instruments
in the two areas compared in this study compels consideration, not only of
form but also of the language of the relevant provisions that have influenced
the position of victims. Given that the language of international law ranges
from the aspirational and hortatory to hard obligations, the legal value may
change, not only from one instrument to another but also from clause to
clause in a specific instrument.1463
The premise for a discussion about legal status of victim-oriented standards
is the assumption that ultimately implementation and enforcement come
down to the nature of general legal obligations. With respect to the fact that
re-current non-compliance may jeopardize the character of a norm, the legal
status is decisive to how victims’ rights are talked about.1464
As a back-drop, one need to recall what normativity is all about. Dinah Shelton
once condensed its essence by declaring that normativity is linked to law and
commitment, while non-normative instruments are linked to freedom from
commitment.1465 Rosalyn Higgins proceeds from the presumption that issues

Council of the European Union (2009a) Council Conclusions on a strategy to ensure
fulfillment of the rights of and improve support to persons who fall victim to crime in
the European Union, 2009.
1462
The heading is a paraphrase of Harold Hongjo Koh cited by Christine Chinkin (2003).
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of normativity are closely related to the identification of international law.1466
As international law is becoming increasingly complex, a scholarly discussion
has emerged about the relative normativity of international law.1467 Decisive
to this debate is the growing importance of soft law and the many hybrid
forms that have developed alongside the transformation of international
law.1468These claims make it imperative to consider the alleged hierarchy of
sources in international law. Of special interest are the norms at the upper
and the lower echelons of this hierarchy or the growing body of soft law and
the jus cogens doctrine.1469
It is possible to discern two directions in the debate about a hierarchy of
sources in international law; the traditional direction which stresses the
hierarchy of sources and another direction which is ready to place soft law
on a par with binding law.1470
This overview is made against the backdrop of article 38 of the International
Statute of the International Court. On this basis, the analysis is based
the authority of international acts is founded on the material sources of
international law which has engenders a view of international law as binary.1471
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7.2.1 The legal status of victims’ rights
In chapter two, it was contended that with the exception of the recent
European Union instruments, few victims’ rights instruments are binding.
The arguments that have favored the establishment of victims’ rights in soft law
instruments rather than in binding texts are seldom made explicit. It begs the
question if the avoidance of binding commitment has been a major concern when
these instruments were developed and adopted. It also compels a consideration
of the arguments that have supported the choice of soft law instruments in
other contexts. One reason for using a soft law instrument is the likelihood of
receiving support which might be greater than for a binding instrument. It is
also claimed that issues related to social justice more readily are placed in soft
law instruments. A final reason to favor soft law might be that states wish to
evade the negotiations which are involved with the development of binding
instruments and which often are marked by the need to find compromises.1472
These considerations may well have been applied when decisions were made
about the form of victims’ rights instruments. They must however be considered
in view of the prototype of present international law-making is a process that
proceeds from resolution to treaty. From the presumption that soft law are
precursors to binding instruments, it is possible to claim that victims’ rights
form part of a process anticipating stronger commitments.
Victims’ rights are now slowly finding their way into the binding human
rights instruments and it is argued that this process may contribute to
strengthening the normative value of victims’ rights. Having made this
conclusion, it is still necessary to pay heed to how the relevant provisions are
formulated. Some of the provisions setting out obligations related to support
of victims are weaker than other obligations in the same instruments. The
non-binding language in which victim-oriented provisions are articulated
have by some authors interpreted as a symptom of the fact that victims’ rights
are still subordinated to other issues. Caution must be taken not to place
too much weight on this development which is only one step in a process
towards greater normativity.1473 The United Nations Convention against
Transnational Organized Crime for example states that states shall take
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appropriate measures within its means to provide assistance and protection to
victims.1474 The directive on victims’ rights stipulates consistently that states
“shall ensure” while it simultaneously refers to appropriate measures.1475
The discussion on normativity in international law is typically centered on
international relations and less on the horizontal dimension examined in this
study. In the last decade however, victimologists have started to discuss victims’
rights instruments in terms of their legal dignity. An evaluation has been made
of whether the provisions of the Victim Declaration could qualify as customary
law and it has been argued that the Framework Decision, despite its presumptive
strong status has been treated like a soft law instrument. The overall conclusions
of these discussions have downplayed the significance which the normative status
of victims’ rights instruments may have. Victimologists argue, along the lines of
some human rights scholars that compliance is contingent of other factors than
the legal status and that a soft law instrument may be just as compelling as a hard
law instrument with a hortatory language.1476
The Victim Declaration, which is a resolution adopted by the General
Assembly is the obvious starting-point when looking closer at the legal
status of victims’ rights standards. Although General Assembly resolutions
are non-binding, they are not by implication without legal effect. In doctrine,
there is a wide spectrum of views about the normativity of these resolutions.
While in accordance with the positivist view, based on voluntarism, they
do not belong to the sphere of law, from the perspective of a broader and
more liberal approach, they may be seen as part of a developing trend and as
embodying a number of principles and are in some instances considered as
evidence of customary law.1477 The International Court of Justice has in other
fields considered non-binding resolutions as a source of legal obligation.1478
Viewed from the presumption that soft law instruments may anticipate
binding instruments, the Victim Declaration points forward to stronger
commitment and the objective to adopt a UN Convention on victims’ rights
reflects a process towards stronger normativity.1479
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7.2.2. Human rights protection of victims
The rights-based approach has its basis in the normative strength of human
rights conventions and the possibility to ascertain human rights violations.
The monitoring bodies have the foremost ability to specify and elaborate
on the standards set out in treaties and conventions.1480 The European
Court of Human Right, the Inter-American Court on Human Rights and
the Committee on Elimination on all Discrimination of Women have all
specified what the relevant universal provisions mean to victims of non-state
crime and in this way developed the perception of victim protection. With
respect to the issue in this study, concerned with the legal implications of
human rights to victims, this development corroborate that the legal status
of the relevant instruments may be critical. Paying heed to the constructive
fusion between hard law and soft law, it must at the same time be recognized
that victims’ rights have influenced the application of universal norms in
human rights bodies.
The debate about the alleged hierarchy of international law raises the
question if the doctrine of jus cogens could have any significance to victims of
non-state crime.1481A somewhat challenging starting point is the claim that
all human rights comprise jus cogens. With respect to the scholarly accepted
examples of jus cogens norms; the prohibition of torture, slavery and racial
discrimination, one may conclude that non-state victimization undoubtedly
constitute breaches of these norms.1482 In the framework of cases adjudicated
in the European Court of Human Rights, it has been claimed, with reference
to international practice, on the basis of the status of articles 2 and 3 as jus
cogens principles that failure to prevent violence carried out by private actors
or to investigate, prosecute and punish such violence, amount to a violation
of Convention rights and therefore should incur responsibility.
The establishment of the Special Rapporteur on Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment that the language of the
Torture Convention extends state obligations into the private sphere and
should be interpreted as including also state failure to protect persons
from torture and ill-treatment committed by private individuals witness
of the dynamic nature of human rights. This establishment can provide
impetus in the work to highlight violations committed by non-state actors.

the Advisory Opinion on Namibia case, Chinkin (2010) who argues that these have
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it may also serve as support for references to jus cogens in the context of
domestic violence and with respect to prohibition of slavery in the context
of trafficking.1483 Given its centrality to victims, it is significant that the nondiscrimination principle to victims has been proclaimed as jus cogens.1484
The alleged merits of jus cogens which lies in the stress placed on the
community interest over the interest of the sovereign state, has so far had
little impact to victims of non-state crime. Albeit its contested position, it
cannot be precluded that its symbolic value provides legitimacy to victims of
non-state crime subjected to slavery and torture.1485
7.2.3 Reflections - normativity of victims’ rights - in the eye of the beholder?
With regard to the prevailing ambiguity about the sources of international
law, it is plausible that at an analysis of this kind raise more questions than
it provides. Although normativity is one aspect in pinpointing the value
of human rights to crime victims, the reflections in this section which are
based on the view of international law as a process serving the social needs
of individuals may however amount to some conclusions.1486
It has been contended that binding human rights norms have been pivotal to
victims because they have permitted the development of a case law which has
concretized and specified the obligations of states and which has a potential
to impact on the protection of victims in the future. A related conclusion is
that the soft nature of victims’ rights instrument has not made possible this
kind of development. The divergence between human rights instruments and
victims’ rights with respect to their legal status is that today is the protection
of the potential victim more apt for international monitoring and elaboration
by international institutions than the actual victim.
It has on the other hand been demonstrated that victim-oriented norms, albeit
their soft law character, have had an impact in human rights adjudicating
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and that they have contributed to the overall development towards stronger
protection of victims in international law.1487 Several examples could be
given of this tendency. The Victim Declaration has furthered a number of
legal instruments on crime victims. One of them was the Remedy Principles
which have assumed great authority in different areas. The Council of
Europe Convention on Violence against Women and the Council of Europe
Convention on the Protection of Children against Sexual Exploitation
and Sexual Abuse was anticipated by several recommendations.1488 These
examples exhibit how soft law instruments have contributed to raise
the position of victims in the framework of human rights law. From the
presumption that soft law is evidence of existing law, it is possible to claim
that victims’ rights form part of a process towards binding law.1489
Drawing on current debate on the identity of international law, it is clear
that the view taken towards the normative value of relevant instruments in
this study is decisive of the perception of law. From a formalistic view, the
position of victims’ rights is more doubtful than what it is from a value and
policy-oriented view on international victims’ rights.1490 While from the
former perspective, it could be ascertained that victims’ rights are merely
political manifestos, the latter perspective would proabably favor a victims’
rights as part of international law.
To wrap up these reflections, it is immutable that the commitment affiliated
with binding norms has had a bearing on crime victims. At the same time,
it is evident that soft law has played an important role in strengthening the
overall position of crime victims. The claim that it is more important to
understand the process of law-making than to draw a formal distinction
between law and non-law is therefore applicable also with respect to
victims.1491 Finally, it must be held in mind that the synthesis and dynamics
which characterizes international law of today, can prompt stronger
protection of victims.
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7.3 Assessing victims’ rights in the human rights framework
7.3.1 The background
Victims’ rights instruments are, as argued previously, part of a tendency in
which a growing number of groups make claims to have their own distinct
human rights. In this respect, they match the description of current human
rights as numerous and specific rather than as few and abstract.1492
The effort in this section, which is to contextualize victims’ rights instruments
in relation to the defining criteria of human rights should be considered as
one step in the examination of how victims’ rights fit the idea of human
rights, which in the longer perspective forms part of the assessment of
whether victims’ right can be described as human rights.
To begin with, it is warranted to point out that there is no generally accepted
understanding of the idea of human rights. No control of new human rights
has been developed, despite scholarly calls for control of the process in which
human rights instruments are adopted.”1493
In a General Assembly resolution from 1986, guidelines were provided for
the development of new human rights instruments. It was stipulated that
human rights instruments should be consistent with international law, have
a fundamental character and derive from the dignity of the human person,
be sufficiently precise to give rise to identifiable and practicable obligations,
provide realistic and effective implementation machinery and as a final point,
attract international support.1494
The philosophical discourse related to the justifications for human rights are
outside the scope of this book but scholars in various fields have attempted
to set in place criteria for human rights. The core benchmarks which these
attempts have generated are instructive for the analysis of the issue at stake
in this section.1495
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For the purpose of this discussion, the framework for defining and justifying
new rights introduced by James Nickel has been chosen as a point of
reference.1496 In the book, Making Sense of Human Rights, Nickel presents
a contemporary idea of human rights which should not be regarded as a
theory of morality but which draws on the achievements of the international
human rights movement.1497
7.3.2 A framework for assessing victims’ rights as new rights
Nickel’s model comprises a two-step process comprising criteria and
justifications of human rights. Because they are partly interacting, they have
been brought together under the same heading in this section.
The model stipulates as a start that human rights should have rightsholders, addressees and scope. Human rights should according to Nickel’s
benchmarks be universal and they should have the status of priority norms.
Other criteria pertain to the duality of human rights or the fact that human
rights exist as legal norms as well as in morality. Human rights are also
characterized as international minimum standards and as political standards
which are numerous and specific rather than as few and general.
Based on these straightforward and well-accepted criteria, Nickel proceeds
to a more sophisticated theory concerned with the rationales of human
rights. The starting-points are what Nickel describes as “four secure moral
claims” articulating needs that most human beings have, namely the claim to
have a life, the claim to lead one’s life, the claim against cruel treatment and
the claim against severe unfairness.1498
Nickel starts out from the premise that it is the concrete experiences of
individuals that spur claims for new rights. The understanding of these
experiences as dangers or threats against human dignity and the idea of
human rights as response to standard threats is a recurring feature in human
rights theory. At this juncture, Nickel makes reference to the argument that
individuals can obtain knowledge about threats against their human dignity
and about human suffering by learning about past injustices. In this respect,
criteria are needed to assess the importance of the danger at stake.1499 Similar
to other human rights scholars, Nickel argues that not just any threat suffices
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to support the claim for a human right but that it must possess a certain level
of severity. With regard to the requirement that the threat or abuse must be
systematic and egregious, Nickel returns to the basic needs of human beings
and makes the contention that if the alleged new right responds to these
needs, it may qualify as a human right.
As a third step, Nickel turns back to the general idea of human rights and
to an examination of how new rights can be situated with respect to the
principle of universality and with respect to rights-holders, duty-bearers
and the scope of human rights. Given the description of human rights as
minimum standards; it must at this stage be assessed whether the object for
new rights-claim involves a matter of paramount importance.
Also the fourth step is related to the fact that human rights are strong claims
to make. In this regard it must be assessed whether the normative claim for
protection must be met with the establishment of a human right or if it just
as well could be met by means of a goal or a benefit.
Nickel goes on to contend that because new rights generally impose burdens
on governments, they must be considered from their reasonableness with
respect to the duty-holders and to other rights-holders. One step is to balance
the alleged new rights with the rights of other groups in society. The last step
finally, involves a critical evaluation if the rights are able to implement.
7.3.2.1 Victims’ rights as new rights
Based on the framework above, this section considers how victims’ rights sit
with respect to this particular model. A few general comments about the basic
criteria will be followed by a more thorough analysis of the justifications.
The identification of rights-bearers, duty-holders and scope of victims’
rights to begin with, which is essential because it distinguishes rights from
goals, appears as a relatively straightforward task. The rights-bearers in
victims’ rights instruments are generally seen as individuals subjected to
crime although it is also conceivable to perceive of them as the collective of
victims.1500 The obvious addressees of the victims’ rights are governments,
and more specifically criminal justice authorities and victim support
organizations. The scope of victims’ rights has been laid down in a wide
variety of instruments which have generated procedural as well as servicerelated obligations.1501
The universality as well as the status of human rights as priority norms is
essential criteria which recur in Nickel’s theory and in the theories of other
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scholars which have justified the borderline is made between a dignified life
and good life or what is also described as a thin vision and a thick vision of
human rights.1502
With respect to the moral understanding that crime is wrong and a cause for
remedies and that victims’ rights have been established as legal rights, the
criteria related to the duality of human rights appears unproblematic.
Although victims’ rights emanate from violations committed by non-state
actors, they have indisputably developed to guide the behavior of governments
rather than the behavior of individuals in the national legal system and in this
respect, they fit with the description of human rights as political standards.
With regard to the last step finally, victims’ rights are explicitly declared as
minimum norms.1503 Based on these conclusions, it is possible to proceed to
the justifications of new rights.
The first step - crime or secondary victimization as a threat to victims?
The threat which victims sustain in various settings must be considered from
the perspective in chapter one about the potential victim as well as to the
actual victim. Viewed in this way, it is clear that crime victims are subjected
to threats of different kinds. To the potential victim, the major threat is
crime and repeat victimization and these threats which can be aggravated
by the absence of measures aimed to avoid intimidation during proceedings.
As demonstrated in this study, the protection from crime and repeat
victimization accords with the universal right to life and the right to physical
safety. The actual victim on the other hand, fears injustice in criminal justice
process which can be prompted by the response of professionals in the
criminal justice system.
With respect to this dimension, one might recall that structural changes in
society and the globalization have created new forms of injustice and new
threats which have impacted on victims. The development of transnational
crime and the raised standards in human rights protection has prompted
new demands on states which support claims of new rights.
A core element at this juncture is the supposition that threats must not only
be experienced, but also empirically proven. In this respect, victimological
research is crucial. By means of scholarship and studies, notably victim
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surveys conducted on the national as well as on the international level, not
only the experiences of crime but also the experiences of injustice in the
criminal justice system have been validated.1504
Whether the threats that victims are faced with qualify as standard threats
of the human dignity can obviously be subject to divergent views. From the
perspective of the potential victim, the threat of further victimization is
related to what Nickel describes as a secure claim against life whereas what is
pertinent to the actual victim is the threat of unfair treatment.
The second step – victims’ rights as rights of paramount importance
The next step which is related to the importance argument is appropriate to
connect with knowledge about the needs of human beings.1505
The basis for the reasoning in this respect is the theory developed by
Abraham Maslow on the hierarchy of human needs which stipulates that
the lower level of human needs must first be satisfied before a higher level
of needs can be satisfied.1506 It has previously been concluded that victims
share a number of needs in the aftermath of victimization which correspond
to basic human needs. Drawing on the assumption that the most basic need
for survival and safety which are reflected in human rights which, reappear
in the for victims’ rights, it appears that the rights associated with avoidance
of repeat victimization seem to qualify as rights of paramount importance.
The test above which is concerned with victimization, be it primary or
repeat victimization, raises the question how the objective to prevent
secondary victimization sits with regard to the importance argument. From
the presumption that victims’ rights are means for victims to secure other
remedies access to justice appears again to be decisive. Again; the outcome
depends on whether the emphasis of this analysis is placed on the potential
victim or on the victim.
The third step – the universality of victims’ rights?
The third step which is about applying the principle of universality on
the presumed rights-holders is more delicate. Insofar as victims’ rights
are international standards that apply outside national boundaries, the
requirement is unproblematic.
When universality if interpreted as “applicability to all human beings,” it has
been shown that in chapter 5 that universal human rights standards have been
interpreted in a manner which has afforded victims of non-state crime with
Dijk, J.JM. van (1996) op.cit.
Chapter 2, section 2.1.5. and section 2.1.0.
1506
Maslow, Abraham H. (1970). Motivation and personality. 2. ed. New York: Harper &
Row.
1504
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protection. With regard to the fact that victims’ rights are characterized as
group-differentiated rights, the criteria of universality is harder to meet and
raise the contentious issue of how whether this category of rights challenge
the universality of human rights.
The fourth step – human rights or criminal justice norms?
The next step, which is about whether weaker norms can satisfy the
normative claims of victims, makes it necessary to consider the possible
alternatives. The options to which Nickel make reference; self-help, voluntary
aid and structural changes have all been considered in victim policy-making
and although it must be recognized that some of these measures have been
beneficial to victims, and that although they also form part of the obligations
set out in victims’ rights, it may be concluded that it is the insufficiency of
these solutions that have prompted victims’ rights.
The fifth step - balancing victims’ rights against other rights
The onus which new rights claims place on society is connected to the rightsconcept which entitles their possessors with valid claims and which renders
it necessary to weigh new rights against other rights.
To begin with, it must be noted that certain aspects of victims’ rights,
more precisely those related to protection from crime are gradually being
considered in the framework of human rights.
Many of the positive obligations which are connected to victims and which
arise from universal rights are costly and demanding obligations which may be
hard to justify in times of recession. They are not restricted to the introduction
of legislation but require the provision of services, training, awareness and
measures needed to change attitudes, not to speak of funding for effective
law enforcement. This aspect has been considered by the European Court of
Human Rights in its successive development of positive obligations.1507
This step also compels reflections on the conflict between victims’ rights
and offender’s rights which must be understood in light of the recognized
principle that the right of victims should not encroach on the rights of the
offenders.1508
Sixth step – are victims’ rights feasible?
With regard to the sixth step, concerned with the feasibility of implementing

Xenos, Dimitris (2009) The human rights of the vulnerable, The International
Journal of Human Rights 13:4, p. 593, p.596, Xenos, Dimitris (2012) The positive
obligations under the European Convention Routledge, pp. 144-146.
1508
Recital 12, directive 2012/29/EU.
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victims’ right, quite a lot has been said about the difficulties which their
realization has involved. In view of these considerations, it may be questioned
if the articulation of victims’ rights makes them impossible to realize.1509
Some of the major difficulties identified with respect to implementation
are lack of financial resources and political will to change attitudes. Nickel
concludes with regard to this step that there may be excuses not to fulfill
the duties that follow from certain rights. Although to some extent, the
short history of victims’ rights possibly may justify the current insufficient
implementation and the inability to fulfill the rights of victims, the mounting
understanding that stronger standards are necessary and notably that human
rights standards impose obligations in this field may subsequently turn this
to an invalid excuse to reject the claim for victims’ rights.
Conclusions
Although this overview is only a shallow survey in a topic with many
dimensions, it is still possible to make some tentative conclusions. Three
points are of particular significance. The first is that in the framework which
has served as the foundation for this analysis, victims’ rights are able to pass
many, but not all criteria.
It could be added that with respect to the United Nations guidelines for
standard-setting in the field of human rights, it can be established that
victims’ rights are consistent with international law, they have a fundamental
character and they derive from the dignity of the human person, they are
sufficiently precise to give rise to identifiable and practicable obligations and
they have attracted international support.1510
With The most critical points which are connected to the principle of
universality and to the fact that human rights are strong claims to make,
are elements that are contested in many contexts. From a minimalist
perspective, it may be held that victims’ rights go beyond a minimally good
life and a thin list of human rights. It could on the other hand, be argued that
the development of new rights by the world community has not followed a
rigid direction with respect to the choice between a thin list or a thick list of
human rights.
The second point is related to the ongoing development and the fusion
between victims’ rights and human rights which was the core object in
chapter two. The case made here is that with respect to the two roles of
victims, the aspects of victims’ rights which are related to the potential
victim has justified the adoption of human rights standards and an increased
level of protection in the case law of the European Convention on Human

1509
1510

Chapter 2, section 2.1.9 and 2.1.10.
General Assembly (1986) op.cit.
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Rights. The aspect pertaining to the actual victim involves a dimension
that has been more challenging but as demonstrated in chapter two, norms
set out to combat secondary victimization are slowly making their way in
human rights standards.
The third supposition is that the most critical reservations demonstrated
above are related to the recurring disagreement about universality versus
diversity in human rights law may. They will be further discussed in the next
section.1511
Whether victims will qualify the criteria discussed above comes down to the
general perspective of human rights and whether this perspective is governed
by the aim to oppose the most intolerable acts or to set a standard for good
governance but above it will be decisive of political considerations.1512
7.3.3 Victims’ rights as group rights
The distinction between the individual and the group dimension of human
rights is interesting from the perspective of this study for several reasons.1513
The most immediate reason is that it concerns the features that are necessary
and sufficient for having rights. This stipulation is based on the contention
that group-rights represent claims for new rights.1514 The discussion on
Nickel, op cit. p.75, pp.169-170.
Miller (2003) op.cit. Nickel (2007) op.cit.
1513
Chapter 3, section 3.4.2 . The literature on this topic is rich; Lerner, Natan, (1990)
Group rights and discrimination in international law, M. Nijhoff, Dordrecht, Brown,
Chris (1997) Universal human rights? A critique, International Journal of Human
Rights, 1:2, pp. 41- 65, Brown, Chris (2000) Universal human rights? An analysis
of the “human rights culture” and its Critics in Brown, Chris (2000) Universal
human rights? An analysis of the “human rights culture” and its Critics, in Patman,
Robert G. (red.) (2000). Universal human rights?. Basingstoke: Macmillan, 2000,
Donnelly, Jack (2003b) The Universal Declaration Model: A Liberal Defense, in
Lyons, Gene Martin & Mayall, James (ed.) (2003). International human rights in the
21st century: protecting the rights of groups. Lanham, Md.: Rowman & Littlefield
Publishers,.P,Torbisco Casals, Neus (ed.) (2006) , Group rights as human rights: a
liberal approach to multiculturalism, Springer, Dordrecht, 2006 p. 69, Mitnick, Eric
J. (2007). Rights, groups, and self-invention : group-differentiated rights in liberal theory
[Elektronisk resurs p.6, 2007) op cit pp.154- 67, Türk (2008) Introduction Group rights
and human rights, in Feyter, Koen De & Pavlakos, George (ed.) (2008). The tension
between group rights and human rights: a multidisciplinary approach. Oxford: Hart
Publishing, pp.2-8, Mégret (2008a) The Disabilities Convention: Towards a Holistic
Concept of Rights, International Journal of Human rights Volume 12, Issue 2, 2008
(april), Griffin, James (2008). On human rights. Oxford: Oxford University Press,
Jones, Peter (red.) (2009). Group rights. Farnham: Ashgate. Jovanović Miodrag
A.(2010) Are There Universal Collective Rights? Human Rights Review (2010) 11,
pp. 17–44.
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group rights is tied to the scope of human rights and ultimately to what is
considered as worthy of protection in the international community.1515
The question about how victims’ rights fit with the human rights idea runs
parallel to the fundamental issue if and to what extent, group identity should
be subject to human rights protection.
The discussion about individual rights and group rights has pervaded the
discourse of human rights for a long time. The mushrooming of claims for
group-differentiated rights stem from the presumption that human rights
law has failed to protect the interests of specific groups and it has displayed a
need for specifying and making concrete the abstract wordings of universal
human rights principles.1516
But the group-differentiated rights have been contested for various reasons.
The conviction that the universal human rights have the ability to protect
also the rights of vulnerable groups in society has prompted a disbelieving
outlook on group rights. This approach towards group rights is connected
to the fear of inflation of human rights but also the axiom that human rights
were established to protect individuals from the oppression of groups makes
group rights vulnerable to criticism.1517 Many arguments against group rights
are representative of the liberal approach which considers communitarian
claims as apt to weaken compliance with individual rights. In this vein, it
has been questioned how groups and minorities should be identified as well
as how group rights should be exercised.1518 In the same way as the second
generation of human rights has been questioned, it has been held that group
rights cannot qualify as human rights.
On a more moderate note, it should be acknowledged that from the
perspective of the liberal approach, individuals are considered as free
to develop their identity on the basis of the rights and principles set out
in universal instruments which should accommodate the diversities of a
pluralistic society does not reject the creation of group identities but the
group identity is rejected as a matter of human rights1519

McCorquodale (2010) Rights of peoples and minorities, in Moeckli, Daniel, Shah,
Sangeeta, Sivakumaran, Sandesh & Harris, David (red.) (2010) op.cit. p. 386.
1516
Alston, Philip (1995) Disability and the International Covenant on Economic Social
and Cultural Rights, in Degener, Theresia & Koster-Dreese, Yolan (red.) (1995)
op.cit, p.103.
1517
Mitnick (2007) op.cit p.6, Jovanović (2010) op.cit. pp. 17–44, p. 24, Freeman (2011)
p.133.
1518
Donnelly, Jack (2003)The Universal Declaration Model: A Liberal Defense, in Lyons,
Gene Martin &Mayall, James (ed.) (2003). International human rights in the 21st century:
protecting the rights of groups, p. 38. McCorquodale, Robert (2010) op.cit, p. 365.
1519
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Two major conclusions have been drawn from the debate about group rights;
that it is not possible to provide all groups with specific human rights and
that vulnerability is not always in itself a sufficient reason to provide groups
with rights.1520
Doctrine has in various ways tried to merge the controversy between the
liberal universal model and the group-rights model by situating groupdifferentiated rights in the liberal tradition. Alongside this objective, claims
have been made that group-rights share the justifications and the nature of
individual rights and in the same vein, they are held to constitute defensible
forms of implementing the universal individual rights. By means of strategies
of this kind, group rights are re-conceptualized in terms of individual rights
with the effect that groups which have been afforded special protection in
human rights treaties not necessarily are seen as acquiring new rights.1521
The analysis of how the rights of victims sit with respect to the group
dimension is complicated by the confused terminology in the area but also
by the lack of doctrinal consensus on how group rights should be treated in
the framework of human rights law.1522
In the same way as the status of other rights-claimants claiming for
recognition in the sphere of human rights have been debated, it should as a
start be considered whether victims can qualify as a group or as a minority.1523
Without any aspiration to resolve the disordered and philosophically tainted
debate on this matter, it could still be questioned if it is correct to talk
about victims in these terms. Following the Bill of Rights which restricts
the protection of minorities to ethnic, religious and linguistic minorities,
a substantial part of the discussion on group rights becomes irrelevant to
victims.1524If on the other hand, minority is more loosely defined as a group of
individuals who find themselves in a disadvantaged position in relation to the
majority, victims can without problems be subsumed under this definition.
With regard to how the discussion of minority rights is laden with appeals to
group identify, the heterogenity of victims and the opposing views about the
unity of victims’ needs are somewhat problematic.
A point of departure for discussing the status of victims’ rights in human
rights law is the Victim Declaration which stipulates that victims means
Chapman, Audrey (1996) A violations approach for monitoring the International
Covenant on Economic Social and Cultural Rights, HRQ, Vol 18, No 1 (Feb 1996) p.
44, Introduction, Jones (ed.) (2009), op.cit, Bantekas and Oette (2013) op.cit. p.409.
1521
Donnelly (2007) The relative universality of human rights 29 HRQ , pp. pp.
281-306Cascals denotes this as the reductionist approach Torbisco Casals, Neus
(2006) op.cit. pp. 43-45, p.90, Van Boven Theo (2010) op.cit. pp. 183-184.
1522
De Feyter (2008) op.cit.p. 19.
1523
Degener et al (1995) op.cit. p. 12, Lerner (1990) op.cit..
1524
Article 27, International Covenant on Political and Civil Rights, McCorquoudale
(2010) op.cit. p. 384.
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persons who, individually or collectively, have suffered harm, including
physical or mental injury, emotional suffering, economic loss or substantial
impairment of their fundamental rights, through acts or omissions that are
in violation of criminal laws operative within Member States, including
those laws proscribing criminal abuse of power.1525 This definition evinces
the collective as well as an individual nature of victimization.
The group dimension of victimization has several expressions and goes
beyond the number of victims subjected to victimization. It is also associated
with the needs that are common to victims and that have been distilled through
empirical victimological research and translated to claims for rights. The
group dimension has proved central to the ideas about procedural fairness
which stipulate that victims need to see their status as victims recognized.1526
Also the character of victims’ rights provides them a group dimension. The
identification of structural obstacles which impede victims from accessing
justice makes some rights apt for implementation through distribution
of collective goods and services and not merely by means of individual
remedies.1527
The discourse about group rights has made it critical to determine whether
claimants of new rights are oppressed as a group or if they are oppressed as
individuals. With respect to victims of non-state crime, the victimological
axiom that crime is directed against the individual just as much as it is
directed against the state underlines the individualistic feature of victims’
rights. This view is however challenged by the public interest in vindicating
crime which has made the victim a device for various policy objectives.1528
It has also been stressed that the very notion of victimization is associated
with a group of individuals who by virtue of their situation have a specific
and common set of needs. Victims’ rights must in this vein be described as
the rights of victims rather than the universal rights of all persons. A person
who is physically abused is indisputably subjected to an attack on his/her
individual right but when the state systematically ignores the duty to set in
place measures to remedy the problems that impede victims from accessing

Para 1, Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power, A/Res 40/34,italics by the author.
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justice, the group dimension of victims’ rights is brought to the fore. Similar
to other group-differentiated rights, victims’ rights were framed primarily
for being exercised by individuals and this makes the depiction of collective
rights exercised by groups not appropriate to victims.1529 These examples
witness of the dual nature of victims’ rights.1530
A major goal in this chapter is to examine whether the specific circumstances
of victims can be accommodated in the universal model of human rights.
This matter is closely connected to the divergent claims about whether
individual human rights are sufficient for the protection of victims. Recalling
the arguments for and against group rights, it has been demonstrated
in this study that victims of non-state crime are able to benefit from the
application of universal instruments, most specifically in the framework of
the European Convention of Human Rights. This validates the dimension of
victim protection which in this study is denoted as human rights of victims.
But it has simultaneously been possible to identify a shortfall in the liberal
approach that considers universal rights to be sufficient for the protection of
vulnerable groups in society.1531
At this point one might recall the argument held by other collectivities
claiming for group-differentiated protection. The claim made by other
rights-claimants that their identity is not freely chosen and that human
rights law has failed to provide them with protection is equally applicable
to victims. A number of victims’ rights instruments reiterate, directly or
indirectly that the evolvement of victims’ rights has its genesis in the neglect
of their needs and interests. The liberal view of human rights has in other
words been contested by the emergence of victims’ rights instruments
which has manifested a need to specify and concretize how protection can
be afforded in the specific context of victimisation. In this respect, victims’
rights represent a specific form of particularism. The continuing debate in
human rights law about universality and diversity is in this way reflected
in victims’ rights. This section has demonstrated that the way in which
secondary victimization is experienced and the character of victims’ rights
makes it defensible to speak of the “collectivization of individual rights”.1532
From the perspective in this study which is geared at protecting the human
rights of victims, it is natural to promote norms with the aim of ensuring
that victims are equal before the law. The perception of victims’ rights as
instrumental to access justice concurs with the view accounted for above
in which group rights are seen as means to implement fundamental human
rights. This is characteristic of the approach that is sometimes denoted as

Mitnick (2007) op cit. p. 34.
Nickel (2007) op.cit p.161, McCorquodale (2010) op.cit. p. 365.
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“inclusive universality” and substantiates the claim that nothing impedes
group rights as long as they are based on the values underpinning human
rights.1533
Identity politics has made its imprint on victim policies in different
ways, notably by its emphasis on the vulnerability of specific groups. The
protection afforded to victims of non-state crime by the European Court of
Human Rights and the Inter-American Court of Human Rights has been
under the influence of group-specific regimes, in particular those concerned
with women and children.1534 The recognition of group identity of victimized
children, women or trafficked persons, raises the question if all individuals
subjected to criminal victimisation share a common identity. This question
mirrors the discrimination dilemma dealt with previously in this chapter.
With respect to the fact that identity is central to the discourse on groupdifferentiated rights, the heterogeneity of victims transpires as a touch-stone
for the recognition of victims as new rights.1535
This section has purported to show that victims’ rights have traits of
individual rights as well as group-differentiated rights. These features are
stressed differently by various actors depend on the political context and the
research agenda. The victims’ rights movement is by some commentators
held to represent individualization of criminal justice.1536
Once the contention is made that victims’ rights amount to claims for
protection of group identity, the question emerges which elements that should
make them worthy of special protection. It is at this juncture, the notion of
non-reducibility should be recalled. Theories on new rights contend that the
rights cannot be reduced to the rights of all individuals or merely reiterate
already existing rights makes it necessary to pin down what is irreducible
in the experience of victims.1537This matter is dealt with in the next section.
7.4 The process towards recognition of new rights
The growing role of human rights in international and national politics and the
strong pressure for new rights has generated theories about the development
Brems, Eva (2003) Protecting the human rights of women, in Gene Martin & Mayall,
James (red.) (2003). International human rights in the 21st century: protecting the rights
of groups. Lanham, Md.: Rowman & Littlefield Publishers, p 104, Torbisco Cascals
(2006) op.cit. p. 90, Donnelly (2007) op.cit. p.281 p.291.
1534
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Macmillan, pp 172-173, Ljungwald, Carina (2011) The emergence of the crime
victim in the Swedish Social Services Act Doctoral thesis in Social work at Stockholm
University Sweden, Stockholm Studies in Social Work 28, pp.64-65.
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in which claims for new rights emerge and become accepted.1538 In the
scholarship on this matter, some common features can been distinguished.
The development towards new rights is generally depicted as a process in
several stages. Broadly framed, it first comprises the articulation of a specific
problem as a normative claim and then as a second step, the placement of
the relevant topic at the international agenda. These stages are followed by
the acceptance of the relevant claims by organizations and gatekeepers and
the possible acknowledgement of the norm in international law by means of
ratification of international treaties. The final step is implementation. The
keywords in this process can accordingly be identified as judicial attention,
judicial support and implementation.1539
In light of the process described above, it can be concluded that the problems
which victims face have been set out as normative claims domestically as well
as internationally. They have also been placed on the international agenda.
By the adoption of victims’ rights instruments, they have been accepted as
norms in international law.
If the accomplishment of this process is judged by the ratification of binding
treaties, the victim movement has not achieved the same success as for example
the LBGT community and the disability movement. The proposed UN
Convention on victims’ rights has not been adopted and at present, is seems
unlikely that it will be adopted in the near future. Also the last step, concerned
with feasibility of the existing standards appears problematic given that the
lack of implementation of victims’ rights is a constant cause for complaints.
Some reflexions
Two phenomena are critical to how victims’ rights feature in the framework
of this process. One is related to the conclusion that the victim movement
not has promoted victims’ rights as new human rights and engaged in
human rights activism.1540 The other aspect is that the so called gatekeepers;
i.e. the international NGO: s working with human rights have only partially
embraced victims of non-state crime on their agenda.
Nickel (2007) op.cit. p.29, Bob, Clifford (ed.) (2009). The international struggle
for new human rights. Philadelphia: University of Pennsylvania Press. Epp, Charles
R. (1998). The rights revolution: lawyers, activists, and supreme courts in comparative
perspective. Chicago, Ill.: University of Chicago Press, p.7.
1539
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The international organizations have an important role in the process
towards recognition of new human rights. Amnesty International which is
regarded as one of the most authoritative non-governmental organizations
address victims of state-sponsored crime and certain groups of non-state
victims, women and trafficked persons but not victims across the board.
It is close at hand to postulate that the distinction between victims of abuse
and victims of conventional crime has been decisive to this situation. One
justification for this development is that the concerns of several victim
groups have already been reflected and accepted in specific human rights
treaties and another related explanation is the heterogeneity of victims which
impede victims from invoking discrimination as a source for their specific
claims. Victims’ rights are, as opposed to the rights of the disabled and sexual
orientation rights not based on an accepted ground of discrimination but
confined to its specific context.
As an effect of these elements, victims of crime assume an intermediate
position in which some groups of the victim community have been accepted
and given specific protection in the framework of human rights while others
remain outside the realm of human rights. These conclusions should however
be seen against the more comprehensive rationale for new rights which is
that the universal human rights insufficient not adapted to the situation of
the relevant rights-claimants.1541
From a victim perspective as well as from a rights-based approach, this
intermediate status is unsatisfactory, not only with regard to the fact that the
victims who are recognised in the framework of human rights are limited in
number in comparison to the majority of victims who remains outside but
more specifically because all victims should have the same right to access
justice and to fair proceedings. Albeit the conceptualisation and acceptance
of the victims’ rights notion, this analysis raises the obvious question whether
the victim issue still is seen more as an object of goal-oriented policy-making
than as a matter of rights.
The precarious status of victims’ rights in the field of human rights is also
related to a misconception about the correlation between obligations and
rights. It is based on the tenet that rights correspond with obligations, and
therefore the reverse must always be true. This view is contested by scholars
who hold that the establishment of obligations in the field of human rights
does not by implication warrant a set of new substantive rights.1542
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By conclusion, one may revert to the question of whether this situation is
something to bother about. Is not the main concern in the end that victims’
rights are accepted as human rights concerns and does it really matter
whether victims’ rights are accepted as human rights?
The presumption of this study is that it does matter. The major reason is
the general perception of human rights as superior to other norms. Related
to this claim is the legitimacy connected to human rights which imply that
costs and resources attributed to human rights are more difficult to cut down
than costs related to policies. On the international level, the superiority of
human rights is verified by the fact that compliance with human rights is
a matter which may warrant de-legitimation, shame and in extreme cases,
international intervention.1543 But the foremost reason to debate the status
of victims’ rights is the axiom that a violation of human rights requires the
provision of remedies. By means of this principle and with respect to possible
future violations, the label of human rights may strengthen the status of
victims’ rights.
7.5 Comparing victims of crime with other rights-claimants
7.5.1 Introduction
When probing into claims for new rights, it is worthwhile to compare the
situation of victims with other oppressed and vulnerable groups. Of particular
interest are persons belonging to the LBGT community, persons with disabilities
and older persons. These groups represent individuals who have struggled to
have their predicament recognized as human rights issues.1544 The fact that
they have framed their problems in the language of human rights makes them
interesting from the perspective of this study, in particular with respect to the
question about whether victims’ rights can be considered as human rights.
7.5.2. The rights of disabled persons
The trajectory of the international disability movement towards recognition
in the sphere of human rights has been thoroughly analyzed in legal as well
as in medical doctrine.1545 In examining the evolvement towards substantive
Evans, Tony (2005) Human Rights law as power /knowledge, HRQ vol. 27 No 3 Aug
2005, pp. 1047.
1544
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Approach to Disability Some Strategies for Shaping an Inclusive Society, Cornell
University, pp. 269-287, Mégret (2008a) op.cit. Mégret (2008b) op.cit. p. 494, Lord,
1543
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rights, it becomes clear that the situation of disabled individuals and crime
victims display some resemblances.
Similar to victims of non-state crime, disabled individuals are often subjected
both to violations in the private sphere and to violations by the state. In
addition to the individual violations, they are simultaneously impeded in
their freedom by structural patterns in society which contribute to their
discrimination.1546
Both victims and disabled persons have been object of welfare policies.
Although pursued for the best of purposes, the negative side effects of these
policies have led to stigmatization of the objects they aim to protect.
Crime victims as well as disabled persons are impeded from accessing
justice.1547 In certain respects, the dichotomy between the able-bodied and
the disabled may be resembled to the claims of victims that they should be
treated on a par with offenders.
Finally have both victims and disabled persons expressed claims that they
have distinct rights which should be normatively recognized.1548
7.5.3 Rights of the disabled - old or new rights?
In a series of articles, Frederic Megrét has discussed what the Convention
on the Rights of Persons with Disabilities (CRPD, hereinafter the Disability
Convention) has implied for human rights law.1549 His reasoning is useful
with respect to the question of how victims’ rights fit the idea of human
rights. Based on the conceptual framework set out by Megrét, the ambition
in this section is to make an appraisal of victims’ rights in light of this theory
about new rights claims.
Similar to other scholars, Megrét elaborates on the premise that groupspecific instruments are needed to adapt the existing language of rights to the
specificities of certain rights claims, by stressing the experience of specific
groups that is inherent only to them.1550

Janet (2009) Disability rights and the mainstream reluctant gate crashers? in Bob,
Clifford (ed.) (2009) op.cit.
1546
Preamble e, Convention on the Rights of Persons with Disabilities, CRPC, Harpur
(2012) op.cit. pp. 1-14.
1547
With respect to the disabled; Winterwerp v. the Netherlands, appl. 6301/73, judgment
27 November 1981.
1548
Degener Koster, Dreese (1995) op.cit.p 9, Lord (2009) op.cit. pp .83-92.
1549
Megrét (2008a),op.cit. Megrét (2008b).op.cit. Megrét (2011) op.cit.
1550
Megrét (2008 a) p. 497, Harpur (2012) op.cit. p.2, Carillo, Nicolas (2013) The
framework of the protection of human rights of persons with disabilities from nonstate entities, The International Journal of Human Rights, 17:4, pp. 463-490.
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Megrét makes a number of suppositions about how the rights of the
Convention relate to universal human rights. The rights in the Convention
are elaborated in four levels comprising affirmation, reformulation,
extension and finally, innovation of actual human rights. The first level
restates the existing rights in the Bill of Rights, such as right to freedom
of expression and political participation. The following levels, concerned
with reformulation and extension expound on what these universal human
rights mean to disabled persons. The exercise of reformulation is a process
of implying rights from already existing ones. The last level, finally denoted
as innovation is concerned with the establishment of new rights and is
according to Megrét, linked to the irreducibility of the experience of certain
group in terms of their human rights.1551
Megrét demonstrates that the Disability Convention reaffirms a number of
basic universal human rights, such as the right to life, the right to liberty and
the rights to physical security.1552 Based on the conclusion, the pertinent issue
according to Megrét is whether the Convention goes further and manages to
specify what the universal and basic rights mean to people with disabilities.
Drawing on this tenet, Megrét claims that the Convention reformulates
the human right to equality before the law by clarifying what it can offer to
disabled persons. In this vein, Megrét identifies provisions that appear as
novel but which spring from universal rights and that have been adjusted
to the particular circumstances of the disabled.1553 Two provisions are
given special attention at this level; the right to freedom from exploitation,
violence and abuse and the right to participation.1554 The overall conclusion
is that the Convention, by specifying various rights from both generations
of human rights extends the universal human rights and by promoting the
concept “autonomy of persons with disabilities’ which is one of its general
principles, comes very close to establish new human rights.1555
7.5.3.1 Revising Megrét – victims’ rights from a different angle
This section analyses the claims purported by Megrét from the perspective
of victims’ rights. The aspiration has been to better appreciate the claims that
victims’ rights are new human rights but from the human rights perspective,
it is also presumed that victims’ rights can disclose something about the
human rights law and its dynamic.
Megrét (2008a) p. 496.
Megrét (2008b) op.cit. pp. 499-503.
1553
The general rights were restated in documents preceding the Convention the Rights of
Persons with Disabilities, para 31 Standard Rules on the Equalization of Opportunities
for Persons with Disabilities, StRE, Degener Koster Dreese (1995) op.cit.
1554
Ibid, p. 508.
1555
Megret (2008a) op.cit. p.268.
1551
1552
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7.5.3.2 Victims’ rights - affirming the human rights?
With a view to Megrét’s analysis, one may conclude that victims’ rights
instruments do not affirm the basic human rights in the same explicit way
as the Disability Convention does. Notwithstanding claims that victims
have the human rights of all persons, the victims’ rights instruments do not
list or specify at length or to the same extent, all the universal rights that
are supposed to be guaranteed to all individuals. One principle is however
clearly affirmed in victims’ rights instruments and it is the principle of
equality and the prohibition of discrimination. The standard formula on
this principle in universal human rights treaties is copied in many of victims’
rights instruments.1556
7.5.3.3 Reformulating the human rights in the context of victimisation
In accordance with Megret’s model, the next task is to examine whether
victims’ rights add substance to already existing rights. The process termed
as reformulation can be considered as a transformation from generally
worded rights to specially worded rights.1557This assessment should be
viewed against the common denominators in this study which comprise the
protection of victims and the provision of remedies.1558
With respect to protection, it is obvious that the objective to prevent revictimization is specified by means of provisions on separate waiting rooms,
injunctions and provisions of the need for consideration of victims during
questioning which reformulate the human rights to life, security privacy and
to concretize how these rights can be realized.
Also the right to remedy has been specified and elaborated in victims’
rights instruments., This right could, as demonstrated in chapter 2 and
5 be paralleled with compensation and support services and from a more
comprehensive perspective could the general concept of victims’ rights be
equated to.
7.5.3.4 Extending the human rights to match the situation of crime victims
The next level is about extending the universal rights. The assessment of

Article 1 b, Council of Europe Convention on Action Trafficking, principle 8
(b) guidelines on child victims, preamble para 9, directive 2012/29/EU, op.cit.
Recommendation(2006) 8, op.cit. Report of the Special Rapporteur on the
promotion and protection of human rights and fundamental freedoms while
countering terrorism 7 May 2012, p.4.
1557
Compare Heinze’s analysis of sexual orientation rights; Heinze (1995) op.cit.
1558
Chapter 5, section 5.2 and 5.3..
1556
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whether victims’ rights instruments specify how human rights should be
implemented in the specific context of victimization, makes the principle
of equality and the access to justice central. As outlined previously in this
chapter, victims’ rights expand on what these notion mean to victims by
setting out the right to information, the right to be heard and the right
to participate. Along the same lines, as it is claimed that the Disability
Convention reformulates the right to equality before the law, victims’ rights
instruments reformulate the right of victim to equality before the law and
access to justice.
7.5.3.5 The innovation of victims’ rights
The dimension of innovation finally is the level of most interest in this
analysis because it is at this level, a normative claim for a new kind of human
right appears. It makes it necessary to turn back to the suggestion that the
mere restating and reaffirmation of existing rights is not a sufficiently strong
reason for the adoption of new rights but that the problems which can justify
new rights need to be related to an experience which is irreducible to the
rights-claimants. The issue of whether victims’ experiences are sufficiently
irreducible to justify the creation of new rights is therefore key to the analysis
of whether victims’ rights have innovated human rights law.
Drawing on the thesis that the one of the main objective of victims’ rights
instruments; to prevent repeat victimization is concurrent with the objectives
of universal human rights, the overarching objective to prevent secondary
victimization in the victims’ rights instruments stands out as being of
particular significance. It represents the element which is most characteristic
to the specific situation of victims and secondary victimization is part and
parcel of what the philosophy of the victims’ movement’s is all about. It is the
experience of secondary victimization which more than anything else makes
it possible to claim that the experience of victims can justify new rights. For
this reason, it is key to the analysis of whether the the body of law denoted as
victims’ rights has contributed to the law of human rights.
7.5.3.6 Conclusions
The examination above starts off from the presumption that victims’ rights
comprise rights that are specific to their situation and that they trace their
origin in the right to protection and the right to remedies. On the basis of
Megrét’s theoretical framework, it is possible to conclude that victims’ rights
instruments elaborate in different ways on some of the basic human rights.
The notions which Megrét denotes as reformulation and extension can be
seen as an articulation of the thesis about correspondence purported in this
study.While the distinction between reformulation and extension is subtle,
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these dimensions are by and large a matter of deducing rights from more
basic rights, and from this perspective victims’ rights transpire as implied
rights.
There are several examples of how victims’ rights go beyond reformulating
already existing rights. The right to information, the right to separate waiting
rooms and the obligation to provide training of professionals exemplify
that victims’ rights go beyond merely restating and reformulating universal
human rights. A conspicuous example is the right to respect which is justified
with the specific experience of the victim and which is based on the principle
of human dignity. On this basis, it can be argued with persuasiveness that
victims’ rights instruments have innovated human rights by setting out a
new category of rights. To establish if victims’ rights constitute new human
rights is considerable more complex.
Victims are, just like disabled persons and persons belonging to the LBGT
community, a heterogeneous group. The difference between victims and
other groups is related to the emphasis on discrimination as the normative
basis for the rights-claims. Victims are undoubtedly subjected to barriers in
the legal process, in particular with regard to their experience of secondary
victimization as a form of discrimination of victims which impedes their
access to justice. But the victim’s status is not always discussed from this
perspective and it is only insofar as the victim belongs to a specific group;
women, children or disabled or a person belonging to the LBGT community
that the discrimination is underlined as justification for norms. In this
respect the heterogeneity of victims has impeded a full inclusion of victims
in the field of human rights.
7.6 Making rights effective
7.6.1 Introduction
In accordance with the model of human rights statements introduced in
chapter 1, this section is concerned with the Z element which represents
the possibilities of individuals to enforce their rights. 1559 The importance
attached to the matter of enforceability has its basis in the rights-concept
with lodges the idea that when a right is violated, the rights-holder should be
provided with a remedy.1560
The issue of how victim-oriented provisions should be enforced is one
dimension of the question about the efficiency of human rights protection.
But also with respect to the research question about whether victims’
The model stipulates that X has the right to B because of Y and by means of Z, chapter
1, section 1.4.1.
1560
Section 5.3 discusses the remedial nature of human rights.
1559
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rights will qualify as human rights, it is compelling to examine this matter,
notably in light of the axiomatic principle that a right without a remedy is
not a right and that unenforceable rights are not true human rights in light
of The growing number of international victims’ rights instruments and the
discourse of victims as a matter of human rights require a discussion of the
possibilities to monitor their enforcement.
The considerations of how victims’ rights could be enforced are based on
the special character of victims’ rights. As concluded in chapter two, in
victimology, a distinction is made between procedural rights and service
rights but in this section, it is the classification of human rights that has been
guiding to the analysis.
Enforceability is, just like accountability, a notion with many dimensions.1561
In its basic meaning, it signifies a process in which abstract principles are
transformed to reality. For the purpose of this specific analysis, enforcement
is defined as a mechanism by which an individual can put a right into effect.
This wide-ranging perception should however be compared to the perception
about justiciable rights discussed below.1562
To enforce a right should not be confused with other forms of realizing
rights. So far implementation and compliance has attracted most attention
in victimological doctrine but these notions do not always cover the
provision of remedies. While implementation usually signifies transposal to
domestic legislation, compliance address the actual matching between law
and practice. Enforceability as it is interpreted in this study goes beyond
these concepts and is connected to the accountability of states for failure to
fulfill their human rights obligations. These notions are however somewhat
overlapping and the slippery way in which they are used contributes to instill
confusion about their significance.1563
Alica Yamin has in several articles argued for a rights-based approach with respect
to the enforcement of the right to health; Yamin, Alicia (2008b) The central role
of accountability in applying human rights framework to health Health and human
rights, vol 10 No 2 2008, p.2.
1562
Viljanen, Veli-Pekka (1994) The nature of state obligations, in Drzewicki, Krzysztof,
Krause, Catarina & Rosas, Allan (red.) (1994). Social rights as human rights: a
European challenge. Åbo: Institute for Human Rights, Åbo Akademi Univ, p. 46.
1563
Implementation is also described as the process whereby states parties take action
to ensure the realization of all rights in the Convention in their jurisdiction, article
4, 42, 44, para. 6, Committee on the Rights of the Child, General Comment No
5 General measures of implementation of the Convention on the Rights of the
Child, CRC/GC/2003/5, 27 November 2003. Wellman includes in implementation
imposing liability as well as putting in place remedies,Wellman (2011) The moral
dimensions of human rights. New York: Oxford University Press, p. 174. According to
Shelton, compliance includes implementation, but is broader, concerned with factual
matching of state behavior and international norms: ‘compliance refers to whether
countries in fact adhere to the provisions of the accord and to the implementing
1561
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A distinction also has to be made between enforceability at the international
and the domestic level. Although it is well accepted that enforcement of
human rights is essentially a matter for domestic authorities and the same
is true for victims’ rights, the international monitoring of rights interacts
with the domestic implementation. The reporting procedure affiliated
to major human rights treaties may provide useful guidance to domestic
authorities.1564
In line with the structure of this study, a distinction has also been made
between enforceability of human rights of victims and enforceability of
victims’ rights.
Enforcement of victims’ rights
Although victims’ rights are sometimes referred to as enforceable rights,
such statements can at best be understood as aspirations. With some
exceptions, the international victims’ rights instruments leave the matter
of enforceability largely unanswered.1565The adoption at the domestic level
of instruments denoted as charters and bill of rights has not by implication
made victims’ rights enforceable.
The general statements in the Victim Declaration and the Draft UN
Convention on Justice and Support for Victims of Crime and Abuse of
Power are without tangible effects with respect to enforcement. 1566 The
European Union Directive on victims’ rights is one of the few victims’ rights
instruments which explicitly stipulates that rights could be enforced by
judicial review.1567
measures that they have instituted, Shelton, Dinah (ed.) (2003). op.cit. pp. 6-7,
Dijk, J.J.M. van and Groenhuijsen Marc (2007) Benchmarking victim policies in
the framework of European Union law, in Walklate, Sandra (ed.) (2007). Handbook
of victims and victimology. Cullompton: Willan, p.363, Project Victims in Europe
examined organisational implementation of the EU Framework decision, i.e. how
the legal framework matched the sufficient organizational capacity, Van der Aa, van
Merrienboer, Pemberton, Lazaro, Rasquete, Amaral, Marques, Pita (2009) Scott
(1999). op.cit. Waller, Irvin. (2010) op.cit. p.41.
1564
Rosas and Scheinin (2001) Implementing mechanisms and remedies, in Eide,
Asbjørn, Krause, Catarina& Rosas, Allan (red.) (2001). Economic, social and cultural
rights: a textbook. 2., rev. ed. Dordrecht: Martinus Nijhoff Publishers, pp. 425- 453,
Echeverria, Gabriela (2012) Do victims of torture and serious human rights violations
have an independent and enforceable right to reparation? The International Journal
of Human Rights 16:5, 678-716.
1565
Sometimes the rights of victims are classified as legal and enforceable, Center for the
Study of Democracy (2009) Member states legislation national policies, practices
and approaches concerning the victim of crime, Final study Sofia Bulgaria, p.8.
1566
Para 4, Victim Declaration, article 51 a, Draft UN Convention on Justice and Support
for victims of crime and abuse of power, 8 February 2010.
1567
The EU Directive on victims’ rights refers to available procedures for making
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An indication of the non-enforceable nature of victims’ rights is that the
monitoring of victim-oriented legislation so far to a very little extent has
yielded judgments and decisions of legal or quasi-legal authorities.1568The
soft law status of victims’ rights instruments has provided few possibilities
for enforcement at the international level. The resistance towards the Draft
Convention on victims’ rights could possibly be interpreted as an opposition
towards making rights enforceable at the international level.
In a country like Sweden, in which great efforts have been taken towards
the implementation of victims’ rights, victim-friendly reforms in recent
years have predominantly been put into effect by means of non-enforceable
policies and there has been little information to victims about whether their
rights are subject to review or appeal.
In the USA, not surprisingly, with respect to the emphasis on civil rights and
with regard to the litigious character of the American legal system, the debate
on victims’ rights has been considerably more concerned with enforcement
than in Europe.1569 American case-law on victims’ rights demonstrates that
victims’ rights may be subject to judicial review but the examples are few and
the judiciary has explicitly denied review of provisions declared as victims’
rights. The enforceability of victims’ rights remains a cause for concern
among American scholars and the status of victims’ rights as real rights is
questioned. In view of this, attempts have been made to strengthen these
rights by means of the amendment of state constitutions and/or adding a
federal constitutional amendment.1570
In the United Kingdom, a complaints mechanism which allows victims to
challenge the services they should be able to expect from the criminal justice
system in accordance with the Code of Practice has provided possibilities for
enforcement. Although this mechanism has received a fair deal of criticism,
complaints where the rights are not respected by the competent authority operating
within the context of criminal proceedings, para 33-35 preamble, article 3 H, 8 and
11(1) Directive 2012/29/EU op.cit. European Commission (2013a) Dg Justice
Guidance Document related to the transposition and implementation of Directive
2012/29/EU of the European Parliament and of the Council of 25 October 2012
establishing minimum standards on the rights, support and protection of victims of
crime, and replacing Council Framework Decision 2001/220/JHA, p. 45.
1568
Report From the Commission on the basis of Article 18 of the Council Framework
Decision of 15 March 2001 on the standing of victims in criminal proceedings
{SEC(2004)102}, Report from the Commission pursuant to Article 18 of the
Council Framework Decision of 15 March 2001 on the standing of victims in
criminal proceedings (2001/220/JHA) [SEC(2009) 476] /* COM/2009/0166 final.
1569
Epp, Charles R. (1998). The rights revolution: lawyers, activists, and supreme courts in
comparative perspective. Chicago, ll.: University of Chicago Press.
1570
In Doe v VS, a victim of sexual crime was denied the rape shield law she was entitled
to; Beloof, Douglas E., Cassell, Paul G. & Twist, Steven J. (2010). Victims in criminal
procedure. 3rd ed. Durham, N.C.: Carolina Academic Press.
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it still constitutes an aspiring and ambitious attempt to make victims’ rights
enforceable.1571
Alongside the discourse of victims’ rights as a matter of human rights, a
growing interest in enforceability is detectable although it is not always
possible to identify to what extent it is directed at accountability. As the
lack of enforceability emerges as an issue of concern, the talk of rights of
victims has been questioned as misleading. Victims’ rights are described
as declarative rather than as enforceable and the talk of victims’ rights is
questioned as misleading. 1572
The nature of victims’ rights
This discussion, which is based on the nature of victims’ rights is guided by
the belief that examining the issue of enforcement from the perspective of
human rights categories can be helpful to gain a better understanding of how
to make states accountable for victims’ rights.1573 In this regard; three points
should be considered.
Given the character of victims’ rights, a general presumption is that these
rights, like other international human rights standards often are framed in a
broad and abstract way. Although the vagueness is remedied in more recent
instruments, it provides difficulties in the implementation process but at the
same time it leaves states with flexibility in their domestic application of the
law. With regard to the main rule that the more precise a legal provision is,
the easier it is to hold the responsible authorities accountable, this feature
has implications for their enforcement
The other point is related to the diversified character of victims’ rights and to
the fact that they are concerned with procedural rights, emotional needs as
well as with practical measures.
A third consideration is that victimization is an individual as well as a social
problem and that this element is apt to influence how victims’ rights are
enforced.
Protection from crime is associated with the right to life, the right to physical
and mental integrity, the right to privacy and the right not to be subjected
to slavery. These are civil and political rights enshrined in the Covenant
Manikis, Marie (2012) Navigating through an obstacle course: The complaints
mechanism for victims of crime in England and Wales, Criminology& Criminal
Justice, 2012, Vol.12(2), pp.149-173.
1572
Fenwick, Helen (1997) Procedural Rights of victims of crime: Public or private
ordering of the criminal justice e process? Modern Law Review pp. 317-333,
Chinkin, Christine (2003) Normative development in the international legal system,
in Shelton, Dinah (ed.) (2003) op.cit.
1573
Quinn (1995) The International Covenant on Civil and Political Rights: A Conceptual
Framework, in Degener, Theresia & Koster-Dreese, Yolan (red.) (1995). op.cit. pp.
69.
1571
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on Civil and Political Rights and in the European Convention on Human
Rights and Fundamental Freedoms and the Inter-American Convention
on Human Rights. As concluded in chapter 5, a major inference drawn
by international tribunals is that individuals should be able to challenge
violations of the obligations which spring from these universal rights.1574 The
case law of the European Court of Human Rights displays that violations
of these rights should as a rule entitle the victim with a possibility to hold
the state responsible for failure to protect these rights. This conclusion is
underpinned by the Court’s establishment that there should be available to
the victim or the victim’s family, a mechanism for establishing any liability
of State officials or bodies for acts or omissions involving the breach of their
rights under the Convention.1575
But victim protection also exhibits a social dimension which is particularly
salient in the aftermath of crime.1576 Non-state victimization might
indirectly affect the right to an adequate standard of living, the right to
physical and mental health and the right to social security. These are rights
enshrined in the International Covenant on Economic, Social and Cultural
Rights and in the European Social Charter.1577 Victims’ rights instruments
reflect the social character of victim protection in provisions on support and
assistance, in provisions on rehabilitation in the community, at home and
in the workplace and in provisions on medical care, material support and
psychological health services and counseling. It is sometimes claimed that
the need for social economic assistance is more urgent than the procedural
rights of victims.1578
Chapter 5, section 5.5.7.
Para 15, General Comment No 31, Nature of the General Legal Obligation Imposed
on States Parties to the Covenant Adopted on 29 March 2004 (2187th meeting),
CCPR/C/21/Rev.1/Add. 13, (hereinafter, General Comment No 31) para 73, Z
and others v. the United Kingdom, appl.29392/95, judgment 10 May 2001, para 97,
Edwards v the United Kingdom, appl. 46477/99, judgment 14 June 2002, para 110, E
and others v the United Kingdom, appl. 33218/96, judgment 26 November 2002. In
the USA, this dimension of victims’ rights has been equated to civil liberties, Beloof
(2005) op.cit p. 261.
1576
Chapter 2, section 2.1. 8 about the character of victims’ rights, Elias, Robert (1986)
The Politics of Victimization. New York: Oxford University Press, Elias, Robert
(1993). Victims still: the political manipulation of crime victims. Newbury Park,
Calif.: Sage Publications Shapland, Joanna (2012) Adressing the needs of victims
movements and stasis, in Groenhuijsen Marc, Letschert Rianne, Hazenbroek Sylvia
(2012) KLM van Dijk Liber amicorum prof dr. mr. J.J.M. van Dijk, Wolf publishers
Nijmegen, pp. 331-341.
1577
Article 9. 11, 12, International Covenant on Economic, Social and Cultural Rights
Adopted and opened for signature, ratification and accession by General Assembly
resolution 2200A (XXI) of 16 December 1966.
1578
Para 3.1, 3.2, Recommendation Rec(2006)8 of the Committee of Ministers to
member states on assistance to crime victims, article 9, Directive 2012/29/EU, op.cit.
1574
1575
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Other important victims’ rights are the right to information and the right
to legal aid. Although they sometimes are denoted as service rights, they
both emanate from the principle of fair trial which belongs to the category of
civil rights.1579 The objective to ensure access to justice for victims requires
measures are taken both the field of criminal justice and in the social realm.
The right to respect finally, which covers so many aspects of the victim’s
situation, cannot be one-sidedly classified as either a first or second
generation right. The conclusion that compliance with the right to respect
requires that all victims’ rights are complied with confirms that the right to
respect is a multi-faceted right.1580
Although it is not possible to make a wholesale parallel between victims’ rights
and the human rights, it follows from this elementary overview that victims’
rights reflect different categories of human rights. The contention is that the
two generations of human rights are equally significant to victims and in this
respect, victims’ rights witness of the indivisible nature of human right law.
7.6.2 Justiciability of rights
As stated previously, enforceability alludes to diversified means of making
states accountable but sometimes it is associated with formal mechanisms
of justice and with justiciable means of enforcement.1581Justiciability is
generally described as the faculty which a right may have to be subject to
scrutiny of a court or another quasi-legal body and it is commonly connected
to the existence of review mechanisms and the provision of legal remedies.1582

McQuigg (2010), (2013) with reference to Schneider (2000) Battered women and
Feminist Law-making, pp. 196-197.
1579
Articles 6-8, UDHR, article 14, ICCPR, article 6, 13 ECHR and article 47, CFU.
1580
Report from the Commission on the basis of Article 18 of the Council Framework
Decision of 15 March 2001 on the standing of victims in criminal proceedings
{SEC(2004)102} Report from the Commission pursuant to Article 18 of the Council
Framework Decision of 15 March 2001 on the standing of victims in criminal
proceedings (2001/220/JHA) [SEC(2009) 476, Van der Aaa, van Merrienboer,
Pemberton, Lazaro, Rasquete, Amaral, Marques, Pita (2009) Project victims in
Europe Implementation of the EU Framework Decision on the standing of in the
criminal proceedings in the member states of the European Union, APAV.
1581
United Nations Development Fund (2004) Access to justice Practice note, 9/3/2004
p. 13.
1582
Article 2(3) b ICCPR, para 5, General Comment no. 3 (1990) of States parties
obligations, art. 2. para. 1 of the Covenant) For a general discussion on the
justiciability of social rights, Heinze (1995) p.83, Arambulo, Kitty (1999).
Strenghtening the supervision of the International Covenant on Economic, Social and
Cultural Rights: theoretical and procedural aspects. Antwerpen: Intersentia/Hart, pp.
55-58, Liebenberg, Sandra (2001) op.cit. pp. 57-60, Koch, Ida (2005) Dichotomies,
Trichotomies or Waves of Duties? Human Rights Law Review, volume 5, issue 1,
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In human rights discourse, justiciability is associated with specific types of
rights. The distinction between civil and political rights and economic and
social rights is based on the supposition that different categories of rights yield
obligations of different kinds. The accepted axiom is that obligations related to
civil and political rights are prone to yield immediate effect whereas economic
and social rights are apt for a progressive realization. The establishment that
the obligation to respect and ensure the civil and political rights has immediate
effect is linked to the possibility to claim rights before courts.1583 The
supposition that social rights only can be progressively realized have yielded
the perception that states are given a considerable margin of appreciation in
implementing these rights which made them less prone to justiciability.
The postulation about the nature of the social rights has together with a
general skepticism towards these rights, yielded the tenet that social rights
could not be justiciable and as a corollary, that they cannot qualify as true
rights.1584 This view also goes back to presumption that welfare rights are
provided through authorities whereas civil and political rights are provided
directly to individuals.1585
At least three arguments have been brought forward against making social
rights justiciable; that these particular rights are more broadly framed than
the civil and political, that it is undemocratic to leave the determination of
such rights in the hands of the judiciary and that courts often lack institutional
competence to enforce these rights.1586
p 101, Hyttinen Sanna (2007) A second view from elsewhere the EU Debate on
the jucticiability of fundamental social rights and the international justiciability
discourse, in Nordisk Tidskrift for menneskerettighetervol 24 nr 1, pp. 1-14, Pieterse,
Marious (2007) Eating Socio-economic rights: The usefulness of rights talk in
alleviating social hardship revisited HRQ, vol 29 No 3, pp. 796-822, Scheinin (2001)
Implementation mechanisms and remedies in Economic, Social and Cultural in Eide,
Asbjørn, Krause, Catarina & Rosas, Allan (ed.) (2001) pp. 29-31, Coomans, Fons.
(ed.) (2006a). Justiciability of economic and social rights: experiences from domestic
systems. Antwerpen: Intersentia, pp.4-5, Feria Tinta, Monica (2007) Justiciability of
Economic Social and Cultural Rights in the Inter-American System of protection of
rights Beyond traditional paradigms and Notions, HRQ vol 29 (2) pp. 433, Steiner,
Henry J., Alston, Philip & Goodman, Ryan (2008). International human rights in
context: law, politics, morals : text and materials. 3., [rev. and updated] ed. Oxford:
Oxford University Press, p.313.
1583
Para 5, para 13-14, General Comment No. 31 op.cit.
1584
Chapter 3, section 3.4 1. Article 2, ICCPR , article 2, ICESCR, para14, General
Comment 31, op.cit. Mapulanga Hulston, JK (2002) op.cit, Ely Yamin, Alicia (2005)
The future in the mirror Incorporating strategies for the defense and promotion of
Economic Social and Cultural rights in the mainstream human rights agenda, HRQ
vol 27 No 4 (Nov 2005) pp. 1200-1244, Gearty, Conor & Mantouvalou, Virginia
(2011) Debating social rights.Oxford: Hart, p.93.
1585
Hydén, Håkan (2002). Normvetenskap. Lund: Sociologiska institutionen.
1586
Arambulo, Kitty (1999) op.cit.
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The distinction between justiciable and non-justiciable rights can be
juxtaposed to the typology of human rights obligations which declares
that states must respect, protect and fulfill human rights. While it has been
held evident that the obligations to respect and to protect human rights are
connected to judicial review, it is more unclear whether this also applies to
the obligation to fulfill human rights.1587 The declaration in the Charter of
Fundamental Rights that some provisions are to be seen as rights while other
provisions, notably those connected to the social dimension are to be seen as
principles has unfortunately perpetuated the separation between justiciable
and non-justiciable rights.1588
Recent decades have seen a transformation which has mitigated the firmly
engrained opinions about how the various categories of rights could be
enforced and focus has shifted from the nature of rights to the context in
which they are applied.1589 The growing emphasis on the indivisibility
between various human rights has brought about the appreciation that also
social rights can be justiciable rights.
Alongside this development, it has been pointed out by the Committee on
Social, Economic and Cultural Rights that social rights entail obligations of
conduct as well as of result and that obligations stemming from social rights
can have immediate effect. It has been established that legislative measures
often are indispensable to comply with social rights and a minimum core
content of obligations has been established. The contention that the typology
of human rights obligations is applicable also to social economic and cultural
rights served as a kind of benchmark for the recognition of social rights as
true rights.1590
In two important documents; the Limburg principles and the Maastricht
Guidelines, the obligation to realize the economic and social rights has been
given a more specific interpretation.1591 The adoption and ratification of the
Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights which allowed individuals to complain to the Committee
on Economic, Social and Cultural Rights has generated a jurisprudence

Megrét (2010) Nature of obligations, in Moeckli, Daniel, Shah, Sangeeta,
Sivakumaran, Sandesh & Harris, David (red.) (2010). International human rights law.
Oxford: Oxford University Press, pp. 124-149.
1588
Hyttinen (2007) op.cit .
1589
Hyttinen (2007) op.cit p. 5.
1590
Feria Tinta, Monica (2007) op.cit. pp. 439-440.
1591
Para 16-20, part B, Limburg principles on the Implementation of the International
Covenant, UN Doc E/CN.4/1987/17 (republished in Human Rights Quarterly vol
9 pp. 122-135, the Maastricht Guidelines on Violations of Economic Social and
Cultural Rights, SIM Netherland Institute, 1998, para 1, Committee on Economic
Social and Cultural Rights, General comment No 3 The nature of state parties
obligations, E/1991/23 (SUPP).
1587
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which has raised the status of second generation rights and increased the
possibilities for monitoring their implementation and enforcement.1592
Of particular importance is the establishment that states have extensive
obligations with regard to discrimination in the context of social rights. 1593
This development has led to the recognition that there are social rights which are
justiciable and that measures should be taken to make them subject to judicial
review. In accordance with the International Covenant on Economic, Social and
Cultural Rights, State Parties have an obligation to take steps, by all appropriate
means, to fulfill their obligations under the Covenant, including the provision
of judicial remedies.1594 At the same time a discussion has emerged about
alternative means justiciable measures to make social rights enforceable.1595
As a consequence of this development, the dichotomy between civil and
political and social rights has diminished and the doctrinal claim that nonenforceable rights are not be seen as true rights is no longer supported.1596
7.6.3 Accountability for obligations set victims’ rights standards
The view of victims’ rights as unmanageable and complex to enforce compels
further examination of how these rights could be rendered justiciable.
In this respect, something can be learned from other rights-holders and
the instruments which have sought to clarify the obligations of states to
implement social rights can provide helpful guidance.1597
The tripartite typology of human rights obligations forms a conceptual
basis from which the enforceability of victims’ rights can be explored and
analyzed and it requires states to think beyond legislation as a means of
implementation. The applicability of this model to the civil and political
rights as well as to the social and economic and cultural rights fits well with

Chapman, Audrey (1996) A violations approach for monitoring the International
Covenant on Economic Social and Cultural Rights HRQ Vol18, No 1 (Feb 1996)
p. 44, Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights, GA Res 63/117 (10 December 2008).
1593
Para 13, Limbourg principles, op.cit.
1594
Para 35, Limburg principles, op.cit.
1595
Para 8, 25, Limburg principles, op.cit. Ssenyonjo, Manisuli (2010) Economic and
social and cultural rights, in Joseph, Sarah & McBeth, Adam (ed.) (2010).Research
handbook on international human rights law. Cheltenham, UK: Edward Elgar.
1596
Donnelly, Jack (1985). The concept of human rights. London: Croom Helm, pp. 1516. Amartaya Sen, argues that the implementation of human rights should not be
confined to the legal route, and Carl Wellman emphasizes that justiciability is not a
sufficient condition for full implementation, neither for its enforcement, Wellman,
Carl. (2011) op.cit, pp. 70-77, Sen Amarataya (2004) Elements of a theory of Human
Rights, Philosophy and Public Affairs Vol 32 No 4 p.395.
1597
Limburg principles, op.cit. Maastricht guidelines 1997, op. cit .
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the conclusion that victims’ rights exhibit features from both categories of
rights.1598 With this typology as a basis, it is possible to concretize what the
specific levels of protection might imply in a specific context. This model may
be exploited by the identification of reforms that are required in accordance
with the three levels. The right not to be subjected to repeat victimization
for example requires at the first level that criminal legislation is set in place
and at the next level, the establishment of a effective system of protection
orders. With respect to the right to fulfill, shelters must be set in place and
legal professionals trained to manage victims in the legal process.
As a start it has to be ascertained that in the category of procedural rights, a
number of rights may be rendered justiciable and placed under administrative
review. This applies for example to the right to be heard, the right to
understand as well as to the right to receive written acknowledgement of
formal complaint and the decision of the prosecutor not to prosecute.
Accountability could be encouraged and further developed by means of a
clearer distribution of responsibilities in the criminal justice system. A case
in point is the right to information which, although it does not have a clear
justiciable character, could be monitored by making the responsible actors
liable through disciplinary measures.
The formalities falling under the due diligence standard can be subject to
elaboration at the domestic level and to professional responsibility.
The monitoring of obligations set out to remove structural barriers in the
criminal justice system, and which are less apt for justiciability, posits a
greater challenge. In this respect; one solution is political accountability. To
hold politicians responsible may compel governments to justify their victim
policies in terms of human rights.1599
Enforcing the human rights of victims
So far the overview has been concerned with victims’ rights. With respect
to the human rights of victims, the situation is different. Although the
general possibilities to enforce human rights are weak, the establishment
of complaints procedures affiliated with major human rights treaties have
increased the possibilities for individuals to enforce their rights.1600 The
General Comment No 3, General Comment No 9, Para 6 Maastricht guidelines
(1997) op.cit.
1599
Yamin (2005) op.cit. pp. 121-23.
1600
Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women adopted by the General Assembly, A/RES/54/415
October 1999, Optional Protocol to the UN Convention on the Rights of the Child
on a Communications Procedure (Third Optional Protocol) adopted during the
Sixty-sixth session of the UN General Assembly on 19 December 2011, opened for
signature and ratification on 28 February 2012, Tomuschat (2008) p. 101, Trindade,
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procedures affiliated with the Inter-American Convention and the European
Convention on Human Rights have both impacted on the situation of
victims.1601 An increased awareness of the case law of the European Court
of Human Rights can promote a consciousness about the human rights of
victims as enforceable and possibly also more complaints in the future.
In the framework of the Istanbul Convention, states Parties shall submit
reports on legislative and other measures giving effect to the provisions
of this Convention, for consideration by the group of independent
experts, GREVIO. The concluding observations may, if they are given
publicity outside the governments quarters, serve as drivers for change.
Of specific importance is that fact that information can be provided on the
implementation of the Convention from non-governmental organizations
and civil society as well as from national institutions for the protection of
human rights.1602
Another method to improve enforceability at the international level
which has been used with respect to various issues is to establish a special
rapporteur for victims of crime and abuse of power. The Rapporteurs
mandated to monitor and report on human rights violations of victims of
human trafficking and violence against women have contributed to push for
improvement and to elaborate the existing standards.1603
Drawing on the outline above, an International Convention on victims’
rights could improve the possibilities for victims to enforce their rights at
the national as well as on the international level. The mere consideration
of ratifying a binding international instrument often entails an analysis of
whether the national existing legal framework complies with the international
standards. While this in itself may serve as an incitement to the legal process,
a continuous monitoring process can serve as a stimulus for development.
The requirement to indicate problems and progress which is inherent in this
process is apt to incite further progress. The concluding observations issued
by the international monitoring body can, if they are made public, generate
an awareness that is supportive to further protection of victims.

Antônio Augusto Cançado (2011). The access of individuals to international justice
[Elektronisk resurs]. Oxford: Oxford University Press, Bantekas and Oette (2013)
p. 29 , De Beco, Gauthier (2013) The Optional Protocol to the Convention on the
Rights of the Child and Communications: Good news? Human Rights Law Review,
2013, Vol. 13(2), pp.367-387.
1601
Tomuschat (2008) p. 99.
1602
Article 68.5, Council of Europé Convention on preventing and combating violence
against women and domestic violence.
1603
About the Rapporteur on Violence against Women, chapter 4, section 4.2.3, about
the Special Rapporteur on Disability of the Commission for Social Development;
http://www.un.org/esa/socdev/enable/rapporteur.htm.
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Conclusions
This section has demonstrated that the possibilities of victims to enforce
their rights at the international level are considerably greater in the sphere
of human rights than in the framework of victims’ rights and the reason is
the supervision mechanisms of binding instruments which can determine
and specify the content of state obligations and which may prompt and
encourage accountability at the national level. In this respect, the inclusion
of victim rights in human rights law represents important progress.
With respect to the diversified nature of victims’ rights, one needs to recall
the principle of indivisibility which declares that equal attention should be
given to the economic social and cultural rights and to the civil and political
rights.1604 Given the prevailing debate about the different nature of the
human rights and the claims that social rights cannot be justiciable, it is not
too far-fetched to suspect that the diversified character of victims’ rights has
influenced the undetermined approach towards their enforcement.1605 The
declaration in the draft Convention on victims’ rights that States Parties shall
undertake to implement the provisions in the Convention to the maximum
extent of their available resources and “ set priorities for implementing the
provisions and seek to provide them over time through progressive realization
of goals” which echoes the language of the International Convention on
Economic Social and Cultural Rights confirms the social dimension of
victims’ rights and provides ample opportunities to draw on the discussion
about the implementation of these rights.1606
Although victims’ rights constitute a category of its own and their
enforcement needs to be adapted to their specificities, this section has
argued that an understanding of victims’ rights in terms of the classification
of human rights in generations can provide a better appreciation of how they
can be realized.1607
Para 2 part IA, the Limburg principles op.cit. p. 123 General Assembly (1993) Vienna
Declaration and Programme of action , A/CONF.157/23 12 July 1993. Section 3.5.2.
and 7.1.3.
1605
Eide, Asbjørn (2001) Economic social and cultural rights as human rights, in Krause,
Catarina & Rosas, Allan (ed.)(2001).Economic, social and cultural rights: a textbook.
2., rev. ed. Dordrecht: Martinus Nijhoff Publishers, p.9
1606
Article 3.2, Draft UN Convention on Justice and Support for Victims of Crime and
Abuse of Power, International Covenant on Economic, Social and Cultural Rights
adopted and opened for signature, ratification and accession by General Assembly
resolution 2200A (XXI)of 16 December 1966 .
1607
Compare the Convention on the Rights of Persons with Disabilities which has
adopted a broad and flexible approach that enables consideration to the particularities
of the legal and administrative systems of each State, as well as other relevant
considerations to be taken into account, para 1, Draft General Comment No. 9:
The domestic application of the Covenant General Comment No 9 CESCR which
underlines the obligation of governments to do so “by all appropriate means.”
1604
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A rights-based approach presupposes that possibilities are provided for
individuals to enjoy rights. Following this approach, the discussion on how
to enforce victims’ rights must be informed by a consciousness about their
status as rights. When legislators, policymakers and victim support workers
recognize that they are engaged in human rights work, it may encourage
them to work towards the establishment of remedial procedures and greater
accountability.1608
The recognition that failure to comply with the obligations in the Convention
on Social Economic and Cultural Rights constitute violations of human
rights has reinforced the emphasis on the responsibility of the state for
violations of these rights. The doctrinal discussion about enforceability has
become more subtle and balanced. Current human rights law increasingly
acknowledges that obligation to take steps by all appropriate means should
include the provision of judicial remedies but also that the assessment of
justiciability must be made according to the context in which rights are
applied and that the means to enforce rights may vary from time to time.1609
Access to justice which is the key element for victim protection requires
justiciable measures as well as structural reforms. This holistic view of
enforcement concur with the guidelines given by the European Commission
to member states which stress that the objectives of EU Directive on
victims’ rights can be achieved by various means, combining legislative,
administrative and practical measures.1610
The current tendency in human rights law marked by a recognition for
alternative means of making social rights enforceable while still stressing
the significance of judicial remedies. The gist of this development is the
emergence of a more holistic view of enforceability which requires states to
adopt a range of different measures to enforce social rights.1611 According
to this “social provision approach”, it is equally important to set out
mechanisms for protection of violations as it is to prevent the reappearance
of new violations. This approach, which in practice has the ability to
integrate the interests of the potential as well as of the actual victim, requires
a combination of justiciable and non-justiciable must be taken.1612
This approach is also harmonious with how scholarship has summarized
the realization of human rights; as a process covering enactment of rules,

Yamin (2005) op cit. p.1242.
Hyttinen (2007) op.cit pp. 1-14, Pietersee (2007) op.cit.
1610
European Commission (2013a) op.cit.
1611
Liebenberg (2001) op.cit. p. 84.
1612
Para 17, General Comment No 31 Nature of the General Legal Obligation Imposed on
States Parties to the Covenant Adopted on 29 March 2004 (2187th meeting) CCPR/C/21/
Rev.1/Add. 13, (hereinafter, General Comment No 31) Donelly, Jack (2008) Human rights
and social provision, Journal of Human Rights, pp.123, pp.128-129.
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the specification of duties of imposed on governments, the establishment
of authorities mandated to protect these rules, available resources and a
necessary cultural commitment towards human rights.1613
These conclusions are pertinent also to victims of non-state crime and
should be integrated in the discussion on the enforcement of victims’ rights.
When translated to the context of non-state victimisation, it can be implied
that victims’ rights must be addressed with an integrated or a coordinated
approach focusing on litigation and justiciable measures as well as on other
means for implementation. The assessment of when justiciable measures are
necessary must, in accordance with the Committee on Economic, Social and
Cultural Rights be made in accordance with the national legal system.1614
7.7 The rights-based approach
7.7.1 Introduction
This book has addressed victims of non-state crime from the perspective of
the existing body of knowledge in the field of human rights and a number of
examples have been provided about what the human rights can bring to bear
to victims. But there is another dimension beyond human rights as “objects
of inquiry” which is concerned with what the law ought to be. The application
of human rights in addressing social problems differs from using human
rights as sources. It is in other words necessary to separate the content of
human rights from the method used for the promotion of human rights.1615
This section is based on the argument that the value and effectiveness of
human rights to victims are contingent on a rights-based approach.
As displayed in chapter 1, human concerns can be discussed either in terms of
needs and goals or in terms of rights and the latter approach is denoted as the
rights-based approach.1616 The purpose in this section is to sum up in a more
condensed form some of the benefits that can spring from the application of
a rights-based approach towards victims of non-state crime.1617
Campbell, Tom (2006) Rights - a critical introduction, Routledge London New York,
p.102.
1614
Para 8, Committee on Economic and Social and Cultural Rights, General Comment
No. 3 (1990) The nature of States parties obligations, article 2, par 1 E/1991/23
SUPP, 1 January 1991.
1615
Landman, Tood (2009) Social science methods and human rights, in Coomans,
Fons, Grünfeld, Fred & Kamminga, Menno T. (red.) (2009). Methods of human rights
research. Antwerp: Intersentia.
1616
Hart, H.L.A (1955) Are there any natural rights? published in Waldron, Jeremy
(red.) (1984). Theories of rights. Oxford: Oxford Univ. Pre) Higgins, Tracy E (1999)
Regarding rights An essay in honour of the 50th anniversary of the Universal
Declaration of Rights 1999 op.cit.
1617
For a definition of this concept, chapter 1, section 1.8.2.2. As pointed out in chapter
1613
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The major presumption of the rights-based approach; that individuals have
human rights, compels a return to basic minimum standards and to the
normative framework in which violations of the potential and the actual
victim can be understood.1618 This perception also means that attention must
be given to the different human rights obligations which have been outlined
in this study; the duty to respect, to protect and ensure human rights.1619
Human rights law comprises a framework from which the victims’ rights
movement has profited in different ways. A principal element of this gain
is the fundamental human rights values. The principle of equality and
non-discrimination which is emblematic of the rights-based approach
is the source of claims for access to justice which has been guiding to the
establishment of victims’ rights. The human rights values have on the whole
“proved to stimulate legal developments that lead to more encompassing
definitions of rights.”1620
To look more closely at the advantages of a rights-based approach is
significant with respect to both research questions of this study. With respect
to the first question which examines the bearing of human rights on victims,
it is significant for the simple reason mentioned above; that the rights-based
approach is instrumental in promoting the protection of human rights of
victims. As for the reverse dimension, or the claim that victims’ rights are
human rights, the rights-based approach has been taken advantage of by
various rights-claimants for the purpose of promoting new human rights.1621
Although it is argued that a rights-based approach should be promoted in
advancing the position of victims of non-state crime, this section should not
be read as a one-sided defense but rather as an assessment of the possible
pros the rights-based approach. Despite the recognition that the rights-based
approach is not a panacea for the protection of crime victims, its normative
basis and the great commitment by which it is endorsed by many people in
the world provides it with a potential to improve support of victims.

1, the rights-based approach equates to a human rights based approach (HRBA).
Pieterse (2007), op.cit. especially, pp.819-822.
1618
Forsythe, David P. (2009) Human rights studies: On the dangers of legalistic
assumptions, in Coomans, Fons, Grünfeld, Fred & Kamminga, Menno T. (red.)
(2009). Methods of human rights research. Antwerp: Intersentia, pp. 59-76, Landman,
Tood (red.) (2009) op.cit. p.59
1619
Chapter 4, section 4.3.2, Koch (2005) op.cit.
1620
Pieterse (2007) op.cit. pp. 79-82
1621
Lawson, Anna (2006) op.cit. pp. 269-287, European Commission (2013)
Communication From the Commission to the European Parliament, the Council,
the European Economic And Social Committee and the Committee of the Regions
European Disability Strategy 2010-2020: A Renewed Commitment to a Barrier-Free
Europe.
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It is appropriate to start by recalling the establishment that in this study,
the victim perspective implicates that the human rights of victims are
highlighted and protected.1622 This view is reflected in Council of Europe
Recommendation on assistance to victims which stipulates that States should
ensure the effective recognition of, and respect for, the rights of victims with
regard to their human rights.1623 The special status of human rights law in
the normative hierarchy and its erga omnes position corroborates the use of
a rights-based approach.1624
7.7.2 A rights-based approach for victims of non-state crime
While the rights-based approach is gaining momentum in several areas, it
has only received a limited endorsement with respect to victims of non-state
crime. Its influence has so far been confined to children, violence against
women (VAW) and trafficking of human beings (THB).1625More seldom are
references made to a rights-based approach for victims across the board.
There are several rationales to why it has not received more attention in the
wider context of victimisation. While it has been a time-honoured practice
to emphasise the victim’s role in the sphere of state-sponsored human
This view is reflected in the Recommended Principles and Guidelines on Human
Rights and Human Trafficking Office of the United Nations (2002) High
Commissioner for Human Rights (”High Commissioner for Human Rights”),
Recommended Guidelines and Principles on Human Rights and Human Trafficking,
UN Doc. No. E/2002/68/Add.1, 20 May 2002.
1623
Article 2.1, Council of Europe Recommendation (2006) 8 on assistance.
1624
Chapter 1, section 1.2.2. Hannikainen, Lauri (1988). Peremptory norms (jus cogens) in
international law: historical development, criteria, present status. Diss. Rovaniemi : Univ
Eriksson, Maja Kirilova (2000). Reproductive freedom: in the context of international
human rights and humanitarian law. The Hague: Martinus Nijhoff, Pieterse (2007).
1625
Article 5, Council of Europe Convention on Action against Trafficking in Human
Beings, recital 7, Directive 2011/36/EU of the European Parliament and of the
Council of 5 April 2011 on preventing and combating trafficking in human
beings and protecting its victims. Instruments which are instilled by a rights based
approach confined to specific groups; Office of the United Nations (2002) op.cit.
United Nations Office On Drugs and Crime (2008) Toolkit to combat trafficking in
persons, European Commission (2010) Feasibility study, op.cit. Human trafficking
(2011) Joint UN commentary, Report of the Special Rapporteur on trafficking A/
HRC 20/18 6 June 2012, General Assembly (2013) Trafficking in persons Report
of the special Rapporteur on trafficking in persons especially women and children,
A/68/256, 2 August 2013, Obokata, Tom (2006). Trafficking of human beings from
a human rights perspective: towards a holistic approach. Leiden: Martinus, Nijhoff, In
victimology, Rijken and Koster (2008) who note that the rights-based approach can
be used in the context of sexual exploitation Rijken Conny Koster Dagmar (2008) A
Human Rights Based Approach to Trafficking in Human Beings in Theory working
paper SSRN search.ssrn.com/ P 9. Erogaa (2008) about the use of the rights-based
approach in relation to sex offenders.
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rights violations, a similar attitude towards violations committed by nonstate actors is more recent. The application of the rights-based approach is
concomitant with the progressive acceptance of various vulnerable victim
groups. With regard to the heterogeneity of victims which has prevented
a wholesale inclusion of victims in human rights law, it is all the more
important to explore how victims other than those identified as particularly
vulnerable can make use of the rights-based approach.
Over the last years, some scholars have argued for an approach that settles
the distinctions between victims of state-sponsored crime and victims of
non-state crime. The drafters of the Remedy Principles; Cherif Bassiouni
and Theo van Boven have advocated a victim-centric perspective based on
human rights standards that are not dependent on the nature of the conflict
or the context in which the violations took place and in this way, they have
maintained a rights-based approach which extends to crime committed by
non-state actors.1626
With a view to the fact that not all human abuse is addressed in the language
of human rights, the contention that non-state crime constitutes a violation
of human rights is crucial for the application of a rights-based approach.
By means of the accountability which this view fosters, a significant step
is taken. This represents a shift in thinking and an approach which has not
previously been visible in victim policies.
Another presumption is that a victim-oriented direction is inherent in the
rights-based approach.1627 Characteristic of rights-based theories is that the
victim is placed in the centre and possession paradox which stipulates that
human rights are of most use when they are breached also highlights the
situation of the victim.1628
But it should also be noticed that some of the claims that emanate from the
rights-based approach are not very different from the claims made by the
victims’ rights movement. The perception that victims are entitled to justice
concurs with the very idea of victims’ rights. The correlation between the
two areas supports the thesis about indivisibility between victims’ rights
and human rights but it also raises the question what added value the rightsbased approach can provide to the protection of victims.

Bottigliero, Ilaria. (2004). Redress for victims of crimes under international law. Boston:
Martinus Nijhoff, Klug, Francesca (2004) Human rights and victims, in: Cape, Ed,
(ed.) Reconcilable rights? Analysing the tensions between victims and defendants.
Legal Action Group, London, UK, pp. 111-124, Bassiouni (2006) op.cit. pp. 203279, Barnidge, Robert P. (2006) The Due Diligence Principle Under International
Law, Community Law Review 8: pp.81-121.
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Waldron (1984) op.cit. p. 13.
1628
Donnelly, Jack (2003a).op.cit. Klug (2004) op.cit, p. 113.
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7.7.3 The essence; victims as rights-bearers
A fundamental premise of the rights-based approach is the perception of the
individual as a rights-bearer. This view can be traced to the rights-concept and
its correlation between entitlements and corresponding duties. By drawing
on this notion, rights-bearers are entitled to claim rights, to hold the dutybearers accountable but they have also a responsibility to respect the rights
of others.1629 This feature which is at the core of the rights-based approach
should be juxtaposed to the depiction of the victim as a needy beneficiary
and the stigmatization and passivity which this portrayal generates. The
specific dimension, which is innate in the rights-based approach may, even
though it cannot be successful in all aspects empower the victim and nurture
strength.1630 The appreciation that implementation and compliance with
human rights is hard-fought and time-consuming should not detract from
the fact that the rights-notion represents an entitlement.1631 By stressing that
victim policies are not merely a matter of goals, the rights–based approach
encourage monitoring and control. It is this feature which most clearly
represents a paradigm shift from the welfare approach and which gives
the rights-based approach a possibility to promote the interests of rightsclaimants.
Although the rights-based approach is commonly compared with the welfare
paradigm, the advocacy for a rights-based approach must not be seen as
promoting a rigid separation between welfare considerations and human
rights. Insofar as rights-based approach as well as the welfare approach
strives to freedom from violence, these approaches are concomitant. They
both share the understanding that vulnerability of suppressed groups must
be attributed to society and that it is the responsibility of society to secure
equal opportunities for all individuals and the two approaches also share a

Para 78-81, Report of the Special Rapporteur on Violence against Women, its causes
and consequences, E/CN.4/2006/61 (the Due Diligence report), Kirkemann Boesen,
Jakob & Martin, Tomas (2007). Applying a Rights-Based Approach [Elektronisk resurs]
: An Inspirational Guide for Civil Society. Copenhagen: The Danish Institute for
Human Rights p. 11, Xenos, Dimitris (2009) op.cit.p. 592.
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Victim: A Critique of the Western Conception of Victimhood International Review
of Victimology May 2009 16: p.25, Yamin, Alicia (2013) Applying human rights to
maternal health UN technical Guidance on rights- based approaches, International
Journal of Gynecology and Obstetrics, pp. 190-193.
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number of policy goals.1632 It is the view of accountability which separates
the two approaches.1633
7.7.4 Back to basics?
In arguing for a rights-based approach towards victims of non-state crime,
the evident gap between treatment of victims in theory and practice is
critical. The difficulties enmeshed in their poor implementation imply a
search for priorities and a return to minimum standards. It is at this juncture
the rights-based approach comes into play.1634 As displayed in victimological
research, a variety of needs evolve in the aftermath of crime. The association
with the basic needs of individuals compels a return to the renowned theory
on human needs established by Abraham Maslow.1635
The basic needs of victims concur with the basic human rights as they have
been outlined in the universal human rights treaties and further developed
in case law. When applied in the context of criminal victimization, Maslow’s
theory supports the tenet that precedence should be given to protection of
basic human rights. This conclusion places protection from crime in the
forefront. As argued previously in this study; the objective to prevent repeat
victimization of certain groups has supported the inclusion of victims in
human rights.1636 Many reasons speak in favor of highlighting protection
from crime; the prevalence of repeat victimization and the problems with
individuals who are afraid or are not willing to witness may cause. These are
problems which underline the need for a rights-based approach.

Lawson, Rick (19998) Out of Control: State Responsibility: Will the ILC’s
Definition of the “Act of State” Meet the Challenges of the 21st Century?’ in
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Role of the Nation-State in the 21st Century:Human Rights, International Organisations
and Foreign Policy: Essays in Honour of Peter Baehr (1998) 91, 115.
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and human rights, vol 10 No 1 2008, p. 49, Ely Yamin, Alicia (2013) op.cit. pp. 190193.
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Peacock, Robert. (red.) (2013). Victimology in South Africa. 2nd ed. Pretoria: Van
Schaik, pp. 318-321.
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(2007) op.cit. Boom ten, Anne Marie and Kuijper (2012) Victims needs as basic
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The leaning towards the objective to prevent victimization should not
exclude consideration of victim-specific standards concerned with secondary
victimization which, as argued in this study can be inferred from the human
rights obligations and which are necessary for the prevention of crime.
A common ground
In the course of its development, human rights law has established a number
of principles and notions which have provided a systematic way of thinking
about social justice. The doctrine of human rights provides, as established
by Ignatieff, “a shared vocabulary from which a number of arguments
can begin.” Various vulnerable groups and social movements argue for
protection by using the language of human rights.1637 The conceptual ground
offered by human rights doctrine is useful also with respect to the appeals
for theoretical and conceptual order in victimological research.1638
In this study, an effort has been made to exploit the conceptualization of
human rights with the purpose of improving the understanding of victims’
right. By stressing the general principles and universality, this perspective
brings to the fore the systematic structure between different areas of law.1639
The holistic dimension of the rights-based approach
The rights-based approach offers a number of possibilities to respond
to the calls that have been made in the victimological context and at the
normative level for a more integrated approach towards crime victims.1640
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Para 34, 63, 116, Explanatory report, Council of Europe Convention on preventing
and combating violence against women and domestic violence, recital 53, article 9
3 (b) Directive (2012/29 EU, European Commission (2010) Feasibility report,
op.cit. p. 125, Bottigliero (2004) op.cit. Rijken, Conny Koster Dagmar (2008) A
Human Rights Based Approach to Trafficking in Human Beings in Theory working
paper Todres Jonathan (2010 Taking prevention seriously Vanderbilt Journal of
Transnational Law, Jan, 2010, Vol.43(1), p.1(56, Ben David, Sarah (2000) Needed
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The comprehensiveness is related to the principle universality which has
the faculty of offering protection to all individuals. But as the diversity of
human experience has made visible the insufficiency of universal human
rights protection, special regimes for the protection of the most vulnerable
have been established. In this way, the evolving nature of human rights law
provides the rights-based approach with a faculty of embrace the needs of
various vulnerable groups.1641 The synthesis of the universal human rights
with the group-specific dimension, gives the rights-based approach the
ability to accommodate the human rights of victims as well as the rights of
victims.
The preventive and remedial functions of human rights give the rights-based
approach the potential to target the potential victim as well as the actual
victim and to cover the two main objectives of victims’ rights instruments; to
avoid secondary victimisation and to prevent re-victimisation.
The preventive aspect of the human rights, which is focused on protection
from crime has a specific bearing on victims of repeat victimization. This
broad view of victimisation gives the rights-based approach an ability to
address the causes as well as the consequences of crime which is concurrent
with appeals for a more inclusive victimology. This holistic dimension of the
rights-based approach corresponds to the stance of radical victimologists, as
well as to more recent calls for a more integrated approach.1642
As noted throughout this study, the investigation, prosecution and
punishment of crime is at the heart of the human rights protection. Sometimes
these duties are considered as distinct from helping victims by means of
emotional and practical support.1643 This view reflects a tension between the
criminal justice response and the victim-oriented paradigm that emphasise
services and support. From a victimological, as well as from a rights-based
approach, this distinction is unfortunate. It counters the findings in research
which has displayed that prosecution of crime and protection of victims are
Hans Joachim Schneider p.67-68. With respect to violence against women Erturk
Yakin and Purkayastha Bandana (2012) Linking research policy and action: a look
at the work of the special rapporteur on violence against women, Current Sociology
60:142.
1641
This is visible in the child-rights approach which may be seen as a qualification of the
rights-based approach.
1642
Spalek, Basia (2006). Crime victims: theory, policy and practice. Basingstoke: Palgrave
Macmillan pp.173-176, Rock (2007) Theretical perspectives on victimization, in
Handbook on victims and victimology (2007), pp. 37-61.
1643
Pitea (2005) Rape as a human rights violation and a criminal offence : The European
Courts judgment in M.C. v. Bulgaria Int Criminal Justice (May 2005) 3 (2): 447-462,
Römkens, Renée (2006) Protecting prosecution: Exploring the powers of law in
an Intervention Program for Domestic Violence, Violence against women 2006
12:160, Rijken Conny Koster, Dagmar (2008)A Human Rights Based Approach to
Trafficking in Human Beings in Theory working paper.
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complementary in serving the needs of victims. The rights-based approach
has the potential to abolish the artificial separation between law enforcement
and a victim-centred approach.1644
The victimological view that victim-protection mechanisms are instrumental
to secure successful prosecution, which has been integrated in current
human rights law is a step towards increasing consideration of support and
assistance and bears the potential for addressing the structural inequality
which impedes victims from accessing justice and which is addressed in
victims’ rights instruments. 1645
While in most countries the ultimate response towards the plight of victims is
admittedly integration between the criminal justice response and the victim
perspective, the rights-based provides possibilities to emphasise either the
duties to investigate or the victim perspective depending on the relevant
legal system and traditions. This means that in some countries, the major
advantage of the rights-based approach might be to highlight standards for
investigation and protection while in other countries, the main profit may be
to make use of the standards that focus on the treatment of victims.1646
Another side of the holistic dimension connects to the classification of
human rights in generations. The conclusion in this study that victims’ rights
have feature from both generations anticipates a broadened view on their
implementation and enforcement. By drawing on the human rights discourse
about justiciable social rights, the rights-based approach provides a potential
for a more nuanced discussion about making victims’ rights enforceable.
The rights-based approach has the ability to accommodate conventional as
well as innovative, non-legal responses to crime victims. Although so far the
legal response has dominated, there is no inherent restriction to legal means
in the rights-based approach. To merge due process guarantees with a more
personalized view of the actors in the criminal justice process is concurrent
with the rights-based approach. The increasing recognition in the field of
human rights that the responsibility of the states go beyond creating a
legislative framework challenges the view of human rights as excessively

Chapter 6, section 6.2.3. Todres, Jonathan (2010 Taking prevention seriously
Vanderbilt Journal of Transnational Law, Jan, 2010, Vol.43(1), p.1(56) UNODC
(2008) op.cit.
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Courts judgment in Mc v Bulgaria 2005 3 Journal of international Criminal justice
447, Römkens Renee (2006) Protecting prosecution: Exploring the powers of law
in an Intervention Program for Domestic Violence, Violence against women 2006
12:160 McQuigg (2013) op.cit.
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Para 287, Report on Mexico produced by the Committee on the Elimination of
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legalistic and geared towards justiciable rights.1647
The rights-based approach - a step towards retribution?
The rights-based approach is sometimes equated to a retributive stance.1648
Given that investigation, prosecution and punishment of crime have been at
the core of human rights protection, this is understandable.1649
To apprehend the rights-based approach as equating to a retributive stance
is however to misconceive its meaning. It is an understanding which is based
on ignorance about the content of human rights and possibly also about
what the rights-based approach represent. A possible explanation to this
misconception is that the rights-based approach is confused with the stance
argued by some protagonists of victims’ rights, who have promoted penal
severity and “tough on crime.” To align human rights protection and due
diligence with retribution is to muddle human rights with crime control.1650
The claim about the human rights response as representing a punitive stance
ignores the preventive dimension of human rights as well as the growing
integration of victims’ rights standards in human rights law and are instead
prone to reinforce the chasm between the criminal justice and the victimoriented measures in a way which does not agree with the synchronization
that transpires at the normative level.
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(2010) op.cit.
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The standard of due diligence is not about making revenge but about
quality of justice, rule of law and due process. As opposed to crime
control, the rights-based approach may contribute to instill due process for
victims. While the retributive stance is directed at the wrong that has been
committed and its consequences, the rights-based approach has a broader
scope which is concerned with the harm done to victims. Although it may
be argued that victims may reach closure by means of punishment, the major
motive of bringing perpetrators to justice is not revenge, but justice and
fair proceedings.1651 The argument against equating the human rights with
a retributive stance is further reinforced by the fact that the obligations to
investigate prosecute and punish have not been set in place exclusively for the
purpose of the victim but also to further general human rights protection.
Having concluded that the rights-based can accommodate the criminal
justice response as well as the victim perspective, it should also be pointed
out that the one-sided way of addressing victims in terms of compassion and
emotions has not always has been to the advantage of the victim. When the
victim perspective is considered as solitary from criminal justice response
it becomes confined to a treatment ideology.1652 Research on the traumatic
experiences of victims of gross human rights violations displays with clarity
that retributive and restorative measures are equally important to victims
and that they should be considered side by side.1653
7.7.5 The practical implications of the rights-based approach
The concrete measures to realize a rights-based approach are so numerous
that it is outside the scope of this study to expand on all of them. The objective
in this section is only to point at some means of high-lighting the human
rights of victims.
Irrespective of the context in which the rights-based approach is applied,
its essence is similar in most areas in which it is applied. As a minimum, its
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application should entail the ratification of basic and relevant human rights
instruments. Beyond this commitment, further progression of the rightsbased approach implies an understanding of the relevant obligations that
apply in a given context.
To adopt a rights-based approach in the context of non-state victimisation
is to make the human rights of victims visible or, worded differently, to read
and interprets the victim’s situation through the lens of human rights.
A principal task when adopting a rights-based approach is to raise awareness
about the particular forms of violations that is at stake in a particular
field. With respect to victims, this implies making the public and legal
professionals conscious about the specificities of victimization. As this task
requires victimological knowledge and research, it is crucial that action and
measures based on the rights-based approach involves victimologists as well
as victims’ service providers.
When the rights-based approach is converted to practice, the human rights
are integrated and mainstreamed in policy-making, decision-making and
prepatory work. The major way to realize this task is by means of a didactic
direction which highlights the underlying values of human rights and the
rights that are relevant to victims in their specific context.
In this vein, duty-bearers as well as rights-holder must be trained about
human rights. One way to achieve this undertaking is to demonstrate what
international standards can wield to victims. Research by human rights
scholars and activists provide examples of how international human rights
standards can be used. A specific dimension of this task is to clarify what the
case law of international bodies may bring to bear for victims of non-state
crime.1654 This dimension corresponds to the third level of human rights
obligations which is to promote the human rights.1655
The objective to provide an understanding of the relevant obligations is
premised on the fact that the skeletal appearance of human rights standards
McQuigg, Ronagh JA (2010a) How could human rights law be used by the courts
to assist victims, International Journal of Human Rights, Vol 13, No 3 May 2010,
pp. 343-363, McQuigg, Ronagh JA (2011) What potential does the Council of
Europe Convention on violence against women hold as regards domestic violence,
International Journal of Human Rights, 16:7 pp. 947-962, McQuigg Ronagh JA
(2012) Domestic violence and the Inter-American Commission on Human Rights:
Jessica Lenahan (Gonzales) v United States Human Rights Law Review, 12:1, pp.
122-134, Scheider, Elizabeth, Bettinger Lopez, Caroline, Goldscheid, Julie Park
Sandra Dike Ejim Drew, Margaret and Haviland, Mary (2012) Implementing the
Inter-American Commission on human rights domestic ruling, Journal of Poverty
Law and Policy, July-August 2012. This approach has been adopted by Victim
Support in the UK which in a briefing paper has addressed the implications of the
ECHR at the Domestic level.
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needs further amplification. The general typology of human rights obligations
offers a framework for this assignment.1656 The basic duty to respect
comprises the duty to refrain from obliterating extant support to victims of
primary as well as of secondary victimisation. The obligation to protect the
human rights of victims, which is the dimension that has been given most
focus in case law implicates the indirect responsibility of the state to protect
individuals from third parties. The third level finally, the duty to fulfil which is
given a more concrete and specific expression in victims’ rights instruments
implies the establishment of an institutional framework, transformation
of structural patterns and provision of services and training.1657 These
measures relate to training, educational activities, awareness and support
services. The measures taken to fulfil the human rights are as noted in many
context central to the success and implementation of international victims’
rights instruments and national legislation. The three levels of obligations
must be applied on the potential as well as on actual victim.
Also the keystones to the due diligence standard; the four P:s which represent
prevention, prosecution, punishment and protection are useful when
elaborating on how the rights-based approach can be put into effect. The
duty to prosecute crime which has been given many expressions in binding
as well as in soft law documents as can be further elaborated at the domestic
level by providing guidance adapted to the national context. Awareness
should be raised about the various documents have been developed with the
purpose of further refining the obligations that apply with respect to various
groups of victims.1658 Of special importance are the reports developed by
the Special Rapporteurs on Violence against Women which have sought to
clarify how the basic standards on violence against women can be put into
practice.
One way to make the rights-based approach bear fruition is by the
domestication of international law or as it is also known; the “embeddedness
of human rights in the national system” which signify that human rights
should permeate domestic law in various ways. Aside from the incorporation
of international treaties, human rights should be linked to national legislation
and policies.1659 Legislators and policymakers, who have major roles in this
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process should be socialized in human rights thinking. Also gatekeepers
or other entities are included in this process and in the context of non-state
victimisation, they could include generalist NGO:s as well as organisations
specialised to assist victims of crime such as Victim Support Europe and
national victim organisations.1660 Last but not least, given that participation
is a cornerstone in the rights-based approach, the victims should be included
in the process.1661
The notions domestication and embeddedness are based on the contention
that the rights-based approach must be understood and interpreted in
its specific context and that its success is highly decisive of whether the
abstract and distant human rights can be bridged with reality on the ground.
The idea is that if the human rights are to serve as a yard-stick of victim
protection, they must be fleshed out at the national level and adapted to
local circumstances, the domestic culture and legal system and to economic
factors. For this reason, its realization may take on different expressions in
different countries.
When exploring what the rights-based approach can bring to bear for
victims, lessons can be learned from how it has been applied in other areas
and with respect to other rights. It is particularly close at hand to examine its
application by oppressed groups which have elaborated on what the human
rights signify in contexts that are relevant to them. Advocates for disabled
persons and the LBGT community have set up declarations and manifestos
of what the human rights mean to their specific situation.1662
Accountability
The major strength of the rights-based approach is its emphasis on
accountability. Since legal protection is the major means to make social
rights actionable, it is crucial to give legal force to victims’ rights.1663
In order to ensure accountability, it is critical to identify the duty-bearers
at different levels. Given that the lack of accountability and the indefinite
distribution of responsibility have been held as major reasons for the
unsuccessful implementation of victims’ rights, the rights-based approach
as a Deep Structural Principle of the European Human Rights Regime (February
2008). European Journal of International Law, Vol. 19, Issue 1, pp. 125-159.
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makes it imperative to distinguish which actors that should bear the ultimate
responsibility and who can be held responsible for various obligations
related to victims’ rights.
At the international level, consideration about accountability must be made
on the premises of the weak monitoring and sanctioning of human rights.
In this light, the existing mechanisms could be exploited for the purpose of
protecting victims of non-state crime. The reporting process of the major
human rights treaties permits the examination of a number of issues. In
accordance with this flexibility, it is possible for treaty bodies to require
state parties to specify the protection of victims of non-state crime. The
specialized regimes set up to fight racial discrimination, discrimination of
women and of disabled persons offer possibilities to monitor progress also
who when the rights be subjected to non-state crime.1664
The appointment of thematic rapporteurs is one way of highlighting the
specific problems of certain groups at the international policy agenda and
to accept their problems as a human rights issue. For disabled persons, the
appointment of a special rapporteur served the purpose of making visible
their predicament and claims for protection.1665
At the domestic level, an important task is to encourage legislators and
policymakers to think about making victim-oriented legislation enforceable.
The first step in this process is legal protection. This could imply that legal
means are provided to appeal or review decisions that concern victims and
to make remedies available for victims whose rights have been violated.1666
As concluded in section 7.7, the nature of victims’ rights may posit a challenge
to realize accountability. One way to strengthen victim protection is by
constitutional provisions or by direct application of human rights treaties.
While some commentators hold the first option as preferable, others argue
that this is a matter of legal tradition.1667 Litigation which perhaps is the most
well-known expression of pursuing a rights-based approach take on several
expessions and one of them is that activists pursue cases with the purpose
Article 14, International Convention on the Elimination of All Forms of Racial
Discrimination adopted and opened for signature and ratification by General
Assembly resolution 2106 (XX) of 21 December 1965 entry into force 4 January
1969, in accordance with Article 19, Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination against Women Optional Protocol to
the Convention on the Rights of Persons with Disabilities, see also section 7, Victim
Support Europe manifesto 2014-2019.
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Purkayastha Bandana (2012) op.cit.
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of ensuring awareness of the human rights obligations.1668 With a view to
the obstacles which impede individuals from accessing justice, another
dimension is to address the structural problems which lie behind human
rights violations. In this respect, accountability may be ensured with respect
to non-justiciable measures through the establishment of national action
plans the development of performance indicators and measurable goals.1669
National human rights institutions
In the framework of existing domestic structures, national human rights
institutions (NHRI) vested with the mandate to protect and promote human
rights at the national level can have an important role in the realization of a
rights-based approach. Their function to monitor social rights, to address
individual cases as well as systemic failures is fitting for the examination of
how victims’ rights are implemented.
Aside from the assignment which these institutions have to establish a
general culture that is amenable to human rights, they could be assigned with
specific duties in relation to certain groups of rights-holders. With a view to
the aim of these national institutions which is to reflect the pluralistic society
with different interests, it is natural that they also should endorse the interests
of victims. The optimal situation is that national human rights institutions
are given as broad a mandate as possible, which provide them with the ability
to monitor the rights of victims and to identify the problems that are specific
to victims’ situation and if necessary, to investigate individual cases and
provide remedies when violations are established.1670 From the perspective
of accountability, these institutions have a unique position to claim liability
in various directions; against the government and against organizations and
service providers.
It has been held that the state-centric direction of human rights prevents
the realization of a rights-based approach but it is precisely because of this
inescapable feature that states must entrench the human rights in their
domestic structures.1671
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Diligence report, Council of Europe (2010) Protecting women against violence
Analytical study of the results of the third round of monitoring the implementation
of Recommendation Rec (2002) 5 on the protection of women against violence in
Council of Europe member states prepared by Prof. Dr. Carol Hagemann-White
University of Osnabrück, Germany. European Commission (2013a) op.cit.p.5.
European Crime Prevention (2013d) Network toolbox Tackling domestic violence ,
pp18-22.
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Para 2, annex, Paris Principles, A/RES/48/134 85th plenary meeting, 20 December
1993.
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A convention on victims’ rights?
A logical step in carrying out a rights-based approach is the promotion
and development of a human rights treaty with a distinct set of rights and
obligations pertaining to a specific group of rights-claimants.1672 The
adoption of the Convention on the Rights of Persons with Disabilities and
its Optional Protocol witness of the success of the disabled community in
this respect. Similar projects are pursued by the LBGT community and by
those who work for the rights of older people.1673
Notwithstanding the difficulties which are inherent in implementation
and monitoring of international treatites, an international convention on
the rights of victims could be instrumental in prompting a rights-based
approach to victims.1674 One profit with such a step would be that it brings
about possibilities to promote, protect and ensure the human rights of all
victims.
A treaty provides possibilities to reinforce the monitoring at the domestic
level and in this manner it might induce development of victim protection.
The establishment of a monitoring mechanism with competence to survey
matters relating to the implementation of the treaty could also provide
national human rights institutions and NGOs with a stronger role in
ensuring protection of victims.1675 One of the advantages might be the
establishment of targets for victim protection and services and for control of
economy: Human security as the tool to facilitate a human rights-based approach
in Letschert, Rianne Monique & Dijk, J. J. M. van (red.) (2011). The new faces of
victimhood: globalization, transnational crimes and victim rights. Dordrecht: Springer
pp. 90-91.
1672
Garkawe, Sam (2005) The need for a victims Convention, The Victimologist July
-August 2005, pp.4-5, Garkawe (2008) Dussich, John P.J. Mundy Kieran, G. (2008)
Raising the global standards for victims (2008). Proceedings of the 4th symposium
of the Tokiwa Victimology Institute, February 15 and 16 2008, Williams Jon (2011)
An international convention on the rights of older people? In Odello, Marco &
Cavandoli, Sofia (red.) (2011). Emerging areas of human rights in the 21st century: the
role of the universal declaration of human rights. Abingdon, Oxon: Routledge, Harpur,
Paul (2012) op.cit, pp. 1-14.
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People: British Journal of Social Work, pp. 1135-1150, Megrét (2011) op.cit.
pp.37-66, Williams, Jon (2011) op.cit.Carillo Nicolas (2013) The framework of the
protection of human rights of persons with disabilities from non-state entities The
international Journal of human Rights 17:4 pp. 463- 490.
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Heinze (1995) op cit. Harpur, Paul (2012) op.cit.pp.1-14.
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Article 33.3, Convention on the Rights on Persons with Disabilities, CRPD, Carillo,
Nicolas (2013) op.cit pp.463 490, Rijken Koster op cit, (2008) pp. 7-8 Groenhuijsen
Genugten, W.J.M. van, Groenhuijsen, M.S., Gestel, R.A.J. van, & Letschert, R.M.
(2007). Loopholes, Risks and Ambivalences in International Lawmaking: The Case
of a Framework Convention on Victims’ Rights. Netherlands Yearbook of International
Law, 2006(37), 109-154.
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the information that should be provided to vicitms. An international treaty
body affiliated to a convention could provide means to monitor misconduct
that affects crime victims and from the remedial perspective, a complaints
procedure that would allow individuals to submit communications about
violations of the treaty could raise the profile of victims’ rights. 1676 While
it is widely acknowledged that some countries ignore their international
obligations, it is equally known that to other countries are findings about
grave or systematic violations of international obligations disturbing to their
reputation.
7.8 The prospect for human rights protection of victims
In accordance with the development sketched in this study which describes
the impact of human rights on victims of non-state crime, the aim in this
section is to elaborate on the future influence of human rights on victims.
The issue addressed in this section is innate in the first question about the
significance of human rights to victims but with respect to how a dynamic
development can influence the standard-setting process, it is also of relevance
to the second question about the status of victims’ rights in human rights law.
The hypothesis about a progressive development is primarily based on the
tenet that once victims has gained access to international human rights law,
this is bound to change the parameters of their protection in an irreversible
way.
Several elements may further induce this influence of human rights; the
political sensitivity of the victim issue, the dynamics of human rights
law which provide for synthesis between different areas of law and the
interpretation methods of the European Court of Human Rights. To this
list could be added the development of human rights in the European Union
and the anticipated stream-lining of the case law of the European Court of
Human Rights and the Court of Justice of the European Union.1677

Genugten, W.J.M. van, Groenhuijsen, M.S., Gestel, R.A.J. van, & Letschert, R.M.
(2007). Loopholes, Risks and Ambivalences in International Lawmaking: The Case
of a Framework Convention on Victims’ Rights. Netherlands Yearbook of International
Law, 2006(37), 147-150, In the USA, U.S. Department of Justice misconduct domestic
is now investigated. Scheider Elizabeth, Bettinger Lopez Caroline, Goldscheid Julie
Park Sandra Dike Ejim Drew Margaret and Haviland Mary (2012) Implementing the
Inter-American Commission on human rights domestic ruling Journal of Povery law
and policy July August 2012.
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Art 52 (3) Charter of Fundamental Rights, Boyle, Alan E. & Chinkin, Christine
(2007).The making of international law. Oxford: Oxford University Press, p. 278,
Douglas Scott, Sionaidh (2011) The European Union and Human rights after the
Treaty of Lisbon, The Human Rights Law Review, pp. 655-658, Gerards, Janneke
(2013)The discrimination grounds of article 14 of the European Convention, Human
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The dynamics of human rights law is a general prerequisite for the
expectation that victims’ rights are bound to develop in the framework of
human rights law. As a consequence of the fact that the human rights are not
merely legal rules but also moral standards susceptible to changes in society,
human rights law is constantly evolving. The dialectic interaction between
the legal sphere and the social and political spheres breeds the dynamics of
human rights law. The assessment of human dignity and the criteria which
determine when human dignity has been violated is under relentless change,
side by side with the civilization and globalization processes.
The dynamics of human rights is also prompted by the open-ended
and abstract nature of human rights provisions which facilitate judicial
creativity.1678
The progressive development of human rights has permeated the field of
criminal justice, and furthered the expansion of notions such as the rule of
law and access to justice which are bent to influence victim policies.1679
The dynamic of human rights must be understood in light of the Vienna
Convention on the Law of the Treaties (VCLT) which sets out principles
for the interpretation of treaties. Of special significance in this context is
the principle that interpretation of a treaty shall comprise any relevant rules
of international law applicable in the relations between the parties. In the
specific context of this study, this means that human rights bodies may have
to consider victims’ rights standards and reversely, that in the interpretation
of victims’ rights, account must be taken to basic human rights principles.1680
Civil society may gauge the dynamic role of human rights law by mobilizing
fundamental rights. In this context, one may note the victims rights
movement and the role of women’s organizations in promoting equality of
Rights Law Review, p. 102.
Popovic (2011) pp.47-49, Cusack, Simone and Pusey, Lisa (2013) CEDAW and the
right to non-discrimination and equality, Melbourne Journal of International law,
volume 14, 54.
1679
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Gutierrez, Joanna Beata Harding, Christopher (2012) Fundamental Rights in
European Criminal justice An axiological perspective, European Journal of Crime
Criminal law and criminal justice, 20, 2012, pp.239- 264, Tulkens (2011) op.cit. in
particular pp.593-595.
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Article 31.3,Vienna Convention on the Law of Treaties, adopted May 22, 1969,
1155 U.N.T.S. 331, entered into force January 27, 1980, The provisions of the
Vienna Convention are considered as customary law, Cook, Rebecca (1994) p.147,
Voigt, Christina (2008) The role of general principles in International law and their
relationship to treaty law Retfaerd 31 2008 nr 2/121, p.20. It should be noted that
the European Court of Human Rights takes into account also treaties that have not
been ratified by a respondent state, Mantouvalou,Virginia (2012) Labour rights in
the European Convention on Human Rights An intellectual justification for an
integrated to interpretation Human Rights Law Review 2013, p.25.
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victims in general and victimized women in particular.1681
The dynamics of human rights is also an effect of rights proliferation and
the synthesis between different areas of law. This tendency has influenced
victims of non-state crime. A characteristic feature of international law is
that developments in one area tend to spill over to another area. The pertinent
question is whether this pattern will be repeated with respect to victims.
Can the recognition of some groups as victims of human rights violations
forestall a more comprehensive integration of victims in the field of human
rights?
7.8.1 Normative strengthening and supranational jurisdiction
The human rights dynamics assumes many expressions. One of them is the
growth of norms and the increased specialization of human rights treaties
which has generated an expansion of obligations that has contributed to
strengthen the protection of victims.1682
The definitions of human rights violations set out in international law
may have a considerable bearing on the future protection of victims. Nonexhaustive definitions of human rights violations provide a potential to
improve future protection. A salient example is the definition of violence
against women in the Declaration on the Elimination of Violence which
refers to any act of gender-based violence.1683
The recognition that victims of non-state crime may be victims of human
rights violations bears promise of a strengthened position for victims. The
implementation of human rights is of major interest at the domestic level
but the institutionalization of human rights and the growing number of
individual complaints mechanisms at the international level has the ability
to promote compliance of international standards.1684 The case law of treat
bodies and has the ability to contribute to further evolvement of obligations.

About the mobilization-litigation dynamic, Cichowski (2011) Civil Society and the
European Court of Human Rights, in Christoffersen, Jonas. & Madsen, Mikael
Rask. (red.) (2011). The European Court of Human Rights between law and politics
[Elektronisk resurs]. Oxford: Oxford University Press, pp. 78-98, For third party
interventions in the European Court of Human Rights; para 131-136, Dordevic v.
Croatia, appl. 41526/10, judgment 24 October 2012, para 61-64, C.N. v. the United
Kingdom, appl. 4239/08, judgment 13 February 2013.
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Steiner, Henry J (2010) International protection of Human Rights in Evans, Malcolm
David (red.) (2010). International law. 3. ed. Oxford: Oxford University Press.
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Assembly Resolution 48/104 of 20 December 1993 A/RES/48/104, 23 February 1994.
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(2008) Re-evaluating regional human rights American Journal of International Law
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The impact of human rights is also furthered by the cross-cutting influence
between the normative level and the application of norms in human rights
tribunals and quasi-legal bodies. The Council of Europe Convention on
Violence against Women was shaped by case-law from the European Court
of Human Rights, the Inter-American Court of Human Rights and the
CEDAW Committee.1685
7.8.2 The indivisibility of human rights
The conclusion in this study about the growing integration of victims’ rights
and human rights is connected to the appreciation that victims’ rights form
part of the general and indivisible structure of human rights. It verifies
how the principle of indivisibility which stipulates that the various human
rights are hold together by an inter-supportive structure imply prospects for
further protection of victims in the sphere of human rights.1686
Given that most victims’ rights arise in the context of criminal proceedings,
it is not surprising that article 6 on a fair trial has provoked the European
Court of Human Rights as well as the European Court of Justice to consider
the situation of victims.1687
7.8.3 The interpretation of the European Convention of Human Rights
The European Court of Human Rights has since its inception undergone
major changes. It has involved a trajectory towards more concern for the
protection of human rights and their effectiveness.1688As an effect of this
process, the Court has increasingly adjudicated on a range of relatively
minor and discrete conflicts that appear in modern and complex society.1689
McQuigg, Ronagh JA (2011) op.cit. pp. 949-950.
Scheinin, Martin (2002) State Responsibility, Good Governance and Indivisible
Human Rights’, in Sano, Hans-Otto Sano – Gudmundur Alfredsson - Robin
Clapp (eds), HumanRights and Good Governance: Building Bridges. The Hague:
MartinusNijhoff Publishers, pp. 29–45, Nickel (2008) op.cit.
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34209/96, judgment 2 July 2002, para 59, Case C-105/03, Pupino, Judgment of
the Court (Grand Chamber) 16 June 2005, para 48, Katz v Sos (Case C-404/07) 9
October 2008.
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on Human Rights: achievements, problems and prospects. Cambridge: Univ. Press,
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of the European Convention on Human Rights. Oxford: Oxford University Press
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European Convention on Human Rights by the European Court of Human Rights.
Oxford: Hart, Mowbray, Alastair R. (2005). The creativity of the European Court of
1685
1686

423

CHAPTER 7 VICTIMS AND HUMAN RIGHTS - AN APPRAISAL

The Court’s interpretation of the scope given to Convention rights is
decisive to the situation of vicitms.1690When analyzing the prospects for
human rights law to influence victims in the European context, it is difficult
to surpass the way in which the Court has interpreted the Convention. The
role of the Court in the protection of human rights has, like several other
aspects in this study been evaluated in numerous contexts, although not with
a specific focus on crime victims.
Scholarship has identified a number of interpretative techniques employed
by the Court.1691 A general consideration is the principle of good faith
which is an indispensable part of the Vienna Convention on the Law of the
Treaties.1692 According to Greer, three primary constitutional principles
guide the Court’s interpretation of the Convention. The first one is the
rights principle which holds that in a democratic society, Convention rights
should be protected through the medium of law and effective protection
by human rights. The second principle is the democracy principle which
articulates that collective goods and public interest should be pursued by
democratic accountable national public bodies within a framework of law.
These principles are supplemented by a third principle which reconciles the
former two and which declares priority to rights.1693
The objective that the Convention rights should be not only theoretical and
illusionary but also effective has made it possible to place stricter demands
on the member states. This view is discernible in the often repeated maxim
that “an increasingly high standard is required in the area of the protection
of human rights and fundamental liberties which correspondingly and
inevitably require greater firmness in assessing breaches of the fundamental
values of democratic societies may have implications for victims.1694

Human Rights, Human Rights Law Review (2005) 5 (1): 57-79.
Ashworth comments that by interpreting the Convention as a living instrument, the
Court has introduced rights for victims, p.15. Ashworth, Andrew (2002b) Further
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7.8.4 The evolutive interpretation
The evolutive interpretation or, as it is interchangeably denoted, the
teleological interpretation is the hallmark of the European Court of Human
Rights. This creative form of judicial decision-making is derived from the
view that protection of rights should be prioritized. Although it is contested
to which degree the Court should derive new rights from the Convention,
this perception has broadened the protection afforded by the Convention.
At the heart of the evolutive interpretation is the Court’s view of the
Convention as a living instrument which renders possible an interpretation
in view of present-day conditions and a consideration of vulnerable groups
in society.1695
The appreciation of the Convention as a living instrument and the objective
to ensure effectiveness of the Convention rights has implied a growing
consideration of victims. The progressive way of interpreting the Convention
amounts to a view of human rights protection which not necessarily concurs
with what the Contracting States takes it to be. The declaration that there
shall be no restrictive interpretation in the administration of justice in
combination with a growing awareness of victims’ rights can serve as an
incentive towards increased protection of victims.1696
One of the first cases in which the Court displayed its evolutive technique
involved a victim of a non-state crime, and since then, this technique has been
applied in a number of high-profile cases with implications for crime victims.1697
A specific dimension of the evolutive interpretation is the consideration
of international law in other areas. This aspect has been taken note of in
a number of contexts involving crime victims, notably with respect to
vulnerable groups such as children,1698 women,1699 disabled persons and
victims of racist crime.1700
Another aspect of the evolutive interpretation is connected to the assessment
of the level of severity that is required to identify a violation of the Convention.
The Court has in its consideration of domestic violence taken into account,
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not only acts of violence against women but also threats of violence and it
has displayed a willingness to consider episodes of violence as continuous
situation. 1701
The recognition of the state’s indirect responsibility and the positive
obligations which are inherent in an effective respect for Convention
rights, is in itself a proof of creativity.1702 In this respect, the passage from
the X and Y v the Netherlands judgment has paved the way for protection
of victims in different situations.1703Another outstanding example of the
dynamic interpretation is the Airey judgment in which the Court considered
the unequal treatment of individuals in poor circumstances contrary to the
principle of a fair trial.1704
The Court has considered the effectiveness of domestic authorities in
investigating and prosecuting crime in numerous cases way that is apt to
engender stronger protection of victims.1705
7.8.5 Autonomous concepts
The autonomous meaning given to concepts in the Convention may also have
relevance to crime victims. A salient example is “civil rights and obligations”
which regulates the scope of the fair trial principle and which has expanded
to include aspects that were previously regarded to be of a private nature.1706
The notion criminal charge can be of indirectly relevance to the victim
because of its connection to the presumption of innocence. The significance
of how this notion is interpreted is visible in the context of the relationship
between criminal proceedings and compensation proceedings. In the case
of Ringvold v. Norway, the Court examined whether the compensation
proceedings in the relevant case gave rise to a “criminal charge” against the

Chapter 5, section 5.5.8.3.
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2004.
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applicant and, in the event that this was not the case, whether they were
nevertheless linked to the criminal trial in such a way as to fall within the
scope of article 6. The applicant who was first sentenced of sexual abuse of a
minor was later acquitted in the Appeal Court. In the Supreme Court, where
the acquittal was upheld, he was sentenced to pay compensation to the victim.
The applicant complained that the judgment awarding compensation to the
victim entailed a violation of his right under article 6 of the Convention to
be presumed innocent until proved guilty of the commission of an offence.
Under Norwegian law, the examination of civil compensation claims was
not conditioned on the conviction of the accused person. The opinion of the
European Court was that an act that may give rise to a civil compensation
claim under the law of tort which is also covered by the objective constitutive
elements of a criminal offence does not provide a sufficient ground for
regarding the person allegedly responsible for the act and on this basis, was
article 6 (2) neither applicable, nor violated.1707
7.8.6 The integrated approach
To integrate social rights with the civil and political rights is one facet
of the dynamic approach.1708 This tendency, known as the integrated
approach which is based on the principle of indivisibility stipulates that the
implementation of one human right is dependent of implementation of other
rights. By means of this method has the Court in a number of cases extended
the protection of individuals to the social dimension.1709 The Airey case in
which the applicant entitled to legal aid exemplifies how positive obligations
in the social sphere might draw from the right to fair trial which is categorized
as a civil right. In the Rantsev judgment on trafficking the Court considered
the social dimension of victimization.1710
Although so far, the rights to life, physical integrity and private life have been of
major interest to victims, the shift away from an approach which is exclusively
confined to civil and political rights and increasingly geared at the social
dimension points towards increased consideration of victims and their needs.1711
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7.8.7 Conclusions with respect to the European Convention
A primary and straight-forward conclusion is that with respect to
the contextual and casuistic way in which the Court assesses alleged
violations, it is not easy to foresee how Convention rights will feature in the
future.1712Any prospects for further protection of victims in the framework
of the Convention must take into account the wavering between the doctrine
that the Court regularly follows its precedents on the one hand and the
deviations from previous case law for serious and objective reasons on the
other hand.1713
The Court’s casuistic technique has been criticized and it has been argued
that it should become more of a constitutional court which sets out principles
that could be applied across a range of situations. These claims are archetypal
of the debate about whether the role of the Court is to dispense constitutional
or individual justice.1714Scholars have argued that the case law of the Court
exemplifies a judicial minimalism and that its judgments evade the outcome
of future cases. The Court itself has declared that it is not possible to reduce
the variety of situations which might occur to a bare check-list of acts of
investigation or other simplified criteria.1715 With a view to the debate about
constitutional or individual justice, crime victims are subjected to the same
uncertainty as other claimants.
With respect to the strict demands which have been placed on states, it
appears that the evolutive method has favored crime victims. In combination
with developments in society that have generated improved equality and
great awareness of victims’ needs it may anticipate an improved situation
of victims in the future. Although the Court first and foremost adjudicates
on the circumstances of the individual case examination of previous cases in
the domestic legal system has enabled it to identify a number of structural
problems with implications for victims and in that vein it has confronted the
attitudes of authorities in several judgments.1716
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Protection of victims is still a relatively new topic in international law and
non-state victimization may be deemed as a sensitive when it involves
victims that have not been recognized as vulnerable. In these situations, the
Court may revert to the examination of a European standard which may
either harm or benefit the victim.1717 If the Court cannot find a common
ground in the Member States with respect to victim protection, it may with
regard to certain rights leave the issue at stake to the discretion of the state.
This phenomenon is noteworthy with regard to the discussion about poor
implementation of victims’ rights.
7.8.8 An outlook from the perspective of rights-proliferation
The future of victim protection should also be assessed against the backdrop of rights proliferation and the other dimension of this phenomenon; the
fragmentation of international law. It begs the question if this development
is advantageous to victims or if they are unfortunate objects of conflicts
between treaty regimes. The fragmentation of international law has a
bearing on both of the research questions in this study. The fact that victimfriendly provisions appear in many different fields of international law
must be considered against the claims in legal doctrine about the one-sided
attention which is given to various groups of victims.1718 The fragmentation
of international law has influenced the negotiations and adoption of
international instruments on victims, either because of fear that it would
involve too strict standards or because new standards can encroach upon
extant standards.1719
Less fortunate effects of this development has been discussed in section 7.1
but the crossover between different areas of law which has made its imprint
in international case law also provides a potential for further protection of
victims which subsequently can bring victims’ rights closer to the human
rights sphere.
The compartmentalized development of victims’ rights is, as pointed out by
Bassiouni an inescapable result of the evolution of human rights law.1720The
establishment of specialized regimes has contributed to the recognition of
victims in human rights law and agree the claim of human rights theorists that it
is possible to understand the diversity of international law as a form of unity.1721
Jacobs, White, Ovey (2010) op.cit. p. 72.
Bottigliero (2004) Pindell Aldana (2004) Emerging Universality of Justiciable
Victims’ Rights in the Criminal Process to Curtail Impunity for State-Sponsored
Crimes, HRQ, vol.:26 nummer: 3, p. 610.
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The current tendency is that the distinctions between different areas of
international law are increasingly counteracted. The growing interest in victims
and the development of victimology promotes a common understanding of
victimization in different fields of international law and in this process, human
rights principles can function as a bridge between various fields. If international
monitoring bodies are willing to refer to other regimes in contexts involving
victims, this tendency may bring about further integration. The positive
dimension of pluralisation is concomitant with the aims of the rights-based
approach which promotes the integration of human rights in different areas.
This cross-fertilization can be further developed by a growing permeation
of international human rights at the domestic level.1722Whether the influence
of international law will have impact on victims is to a large dependent on the
support provided by the discrete governments.
This section has reviewed a number of tendencies in current human rights
law that speaks in favor of improved protection of victims in the future. This
prospect is determined by the fact that victims have been provided with
human rights as well as victims’ rights. The twofold protection generated by
the universal rights and by of the group-specific rights provides a potential
for further protection.

International Law Leiden Journal of International Law - LEIDEN J INT LAW, vol. 22,
No. 01, 2009.
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CHAPTER 8 SUMMARY AND CONCLUSIONS

8.1 Introduction
This study has analysed the situation of victims of non-state crime and their
rights from a new angle; by probing into their correlation with human rights.
In the growing research field of victimology, human rights have been brought
to the fore in various contexts but this approach signifies something new. It
signifies that the victim is placed in a wider paradigm and that the victims’
situation is analysed against the settled and theoretically sound framework
of human rights.
This chapter recaps the research questions and makes some conclusive
points about the considerations made in this study. It starts with a summary
which recalls the changes that made it possible to talk about victims as
a matter of human rights. The intermediate part of the chapter addresses
the correspondence between the human rights and victims’ rights and
section five and six address major research questions by summing up the
observations in other parts of the study.
The aspect which makes the approach of this study original is the objects
of the inquiry. The prevailing state-centric direction of human rights law
precluded for a long time victims of conventional crime from being considered
in a human rights perspective. Although victims of non-state crime now
have become recognized in international law, the tendency in victimological
research to prioritize the most vulnerable has impeded the comprehensive
perspective of this study and justified a cautious approach with respect to
victims. This means that the interest in human rights obligations have been
restricted to victims acknowledged as victims of human rights violations,
notably women subjected to domestic violence, victims of hate crime, victims
of human trafficking and children.
The interdisciplinary nature of victimology makes the victimologist
accustomed to apply victimological knowledge in different areas. The
modus in this study has been to consider the central research questions
from the normative framework of human rights and from the human rights
theory and this basis it has been possible to cast new lights on the situation
of victims.
This study has also considered victims from a previously unexplored
perspective; the structural dimension of human rights theory. This approach
places the rights-concept at the heart of the analysis and makes it possible to
consider victims and their rights from the perspective of what it means to
have a right. In chapter 7, this dimension has been taken one step further by
exploring what a rights-based approach can bring to bear for victims.

431

The aim has been to reflect on two issues which represent different sides of
the general theme; the legal significance of human rights to victims of nonstate crime and the place of victims’ rights in human rights law. By means of
these questions, the author assumes two roles; the role of the victimologist
interested in how victims can profit from universal human rights and the
role of the human rights lawyer concerned with how new rights-claims are
situated in human rights theory and how they can challenge the dichotomies
and ultimately, also the scope of human rights.1723
For the purpose of these questions, the reader has been taken through an
overview of the major lines of development in human right, the basic concepts
and the legal instruments in order to bring out the common elements. To the
victimologist, the prospects for improved protection of victims and the need
for a theoretical basis to victims’ rights are main concerns. To the human
rights lawyer, it is desirable to apply a human rights perspective on any
problem.
8.2 The justifications revisited
The most compelling reason to analyse the legal significance of human rights
for victims is that human rights law has the ability to challenge domestic law.
Human rights treaties and soft law instruments penetrate domestic system in
various ways. This highlights the normative perspective; that human rights
are superior norms which states must take into account.1724 This contention
should be viewed against the fact that in many countries, victims do not
receive the support they are entitled to. The challenges which the victims’
rights movement face and which are related to poor implementation, the
backlash of the victim movement, cutbacks, lack of knowledge and claims
about conflicting rights requires a return to minimum requirements and to
the basis of victim protection. This rationale for addressing victims from this
particular perspective illuminates what is denoted as the possession paradox
of human rights, or the fact that the human rights are of most use when they
are violated. Against the backdrop of the circumstances, it is imperative
for the legislator as well as for the victim support worker to be aware of the
origin of victim protection and the fundamental principles that underpin
claims for victims’ rights.
But the theme of the study should also be considered in view of the strong
emphasis on vulnerability and the consequences of this trend which are
Notwithstanding this point of departure, it is presumed that the victimological
direction may be of interest from the perspective of the human rights and vice versa.
1724
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visible both in standard-setting and in discourse. This tendency has tended
to exclude certain groups of victims and in the long run, it is bound to
establish a hierarchy of victims and priorities between different groups.
From this point of view, it is essential to find out how all victims can benefit
from human rights.
Finally, it must be recognized that there are vested interests in declaring
victims’ rights as human rights or conversely; in preventing these claims
from being taken seriously.
The human rights principles
The most distinctive feature of the human rights perspective is its emphasis
on moral assumptions.1725 This perspective places the fundamental principles
and the values which are inherent in these principles in the limelight. With
respect to how the victim issue is prone to politisation, it is essential to
comprehend what these values signify to victims. From the perspective of
the law which was introduced in chapter one and which considers the law
as structured in layers, this means returning to the deep structure of law.1726
Drawing on this presumption, three fundamental principles have been
explored.1727 The principle of universality which has a central place in human
right law is the very basis for the question about the significance of human
rights to victims and it has been considered from the point of view of groupdifferentiated rights. The principle of equality has proved to be the entrypoint for victims to the realm of human rights. It has rendered it possible to
claim access to justice for victims and it has been instrumental with respect
to the specific needs of vulnerable victims.
The foundational principle of dignity has, as demonstrated in this study,
been critical to justify victims’ rights in standard-setting as well as in the
application of law.
Indivisibility is the glue which binds together the plethora of human rights
norms. This study has identified several supporting relations between
victims’ rights and human rights which sustain the position of victims’ rights
in the field of human rights.

Macleod, Alistair (2001) The structure of arguments for human rights, in Hayden,
Patrick (2001). The philosophy of human rights. New York: Paragon House, p. 17,
Wellman, Carl. (2011). The moral dimensions of human rights. New York: Oxford
University Press, Weber, Leanne (2012) Criminal justice and human rights, in
Marmo, Marinella., De Lint, Willem & Palmer, Darren (red.) (2012). Crime and
justice: a guide to criminology. 4. ed. Pyrmont, N. S. W.: Lawbook Co, p. 631.
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The history of human rights
The approach of this study has made it possible to consider victims of
non-state crime in light of the major directions which have marked the
modern history of human rights. In this way it has been able to capture the
developments which have prompted a stronger position for victims.
The emancipation of the victim and the upsurge of victims’ rights instruments
has its background in broader movements which have engendered growing
attention to the victim: the recognition that acts committed in the horizontal
sphere can amount to human rights violations, the civilization process, the
emphasis on freedom from fear; the stress on discrimination, a general
understanding for the needs of vulnerable groups and a growing focus on
the reparative function of human rights law.
Human rights law has changed alongside other fundamental transformations
in society which affected the view of the state and its functions. The
perception of the state as a violator has given way for a more protective role
which has informed the discourse of human rights. This development which
has implied a shift from stressing the shield function of the state to a more
offensive role has been critical to victims.1728
The first chapter highlighted the phenomenon of rights proliferation has as a
background to the issues dealt with in this study. The adoption of numerous
international instruments aimed towards protection of different categories
of vulnerable victims is a significant trait of postmodern society.1729 Many of
these instruments have set out standards for the support of victims and in this
way, the pluralisation of law has furthered a strengthening of victim-oriented
norms. But according to the analysis in chapter 7, this standard-setting has also
had the effect of separating some victims from others. Along these lines, the
rights-proliferation had a both disrupting and assimilating effect on victims.
A conceptual framework
Human rights theory offers a number of conceptual distinctions to build on.
The model of human rights obligations, the division between positive and
negative rights and the duty to exert due diligence are concepts which are
critical to victims. The vivid discourse on the implementation of social rights
can be exploited in the context of non-state victimisation and contribute to
the discussion on how victims’ rights should be realized in the future.
The distinction which has developed in human rights theory between de jure
and de facto discrimination which has contributed to expand protection of
vulnerable groups can enrich the discussion about the situation of victims
Tulkens, Francoise (2011) The Paradoxical Relationship between Criminal Law and
Human Rights, Journal of International Criminal Justice (2011) 9 (3): 577-595.
1729
Chapter 2, section 2.
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8.3 The course towards inclusion
A substantial part of this study has demonstrated how victims have been
brought into the field of human rights.1730 The legal development that
has made this possible is connected to three interrelated tendencies; the
divergence from a state-centric view of human rights, the disruption of the
private public divide and the effects of these tendencies on the doctrine of
state responsibility.1731
In a condensed form, this development can be sketched in a pecking order
in which the first phase is the identification of individuals as subjects
of international law. By virtue of the process in which individuals were
accorded with rights and duties, human rights law has assumed its specific
features, which formed the underlying and rudimentary basis for the
inclusion of victims in this field. This development implied a transformation
of international law from reciprocal relations to an objective regime which
made state responsibility applicable in the sphere of human rights.1732 A next
step was the conclusion that individuals are capable of violating the rights of
other individuals. The development in which the vertical relation which used
to characterize human rights was expanded to include horizontal relations
represents a paradigm shift which changed the parameters of human rights
and transformed the previously dominating state-centric view.
In chapter 4, it was argued that the perception of women’s rights as part of
human rights has been crucial to how victims of non-state crime are situated
in the context of human rights law. The recognition of women’s human rights
contributed to decompose the traditional and state-centric view of human
rights and instigated a discourse about the specific human rights of vulnerable
groups which has influenced the position of the non-state victim in this field.
All in all, this generated a view that international responsibility can be
incurred on states for acts which could not previously be attributed to the
state. Given that is not the act in itself but the response, or rather the lack
of response that forms the basis for liability of the state, this responsibility
is characterized as indirect. The principle of equality which was the driving
force behind the attention to vulnerable groups gave further impetus to the
growing concern for victims.
Chapter 4.
Ertürk, Yakin (2009) The due diligence standard What does it entail for women’s
rights? in Benninger-Budel, Carin (red.) (2008). Due diligence and its application to
protect women from violence. Leiden: Martinus Nijhoff Brill, p. 31.
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The indirect responsibility imposed on the state was given normative
recognition in human rights instruments which spelled out and specified the
obligations of the states. Key to how the obligations have materialised are
the definitions of relevant violations and the extensive interpretation carried
out, in particular by the Committee on the Elimination of Discrimination of
Women and the European Court of Human Rights.1733
Another paradigm shift in human rights law which was liable to change the
victim’s position was the establishment that states must not only refrain from
violate human rights but that they also have positive obligations towards
individuals and that these duties pertain to how they respond to crime. The
responsibility for not taking action to protect the lives of individuals at risk
of crime in horizontal relation is well illustrated by a comparison between
case law of the European Court of Human Rights and the reasoning of the
US Supreme Court. 1734
The due diligence principle which posits that states must abide by a certain
standard when responding to crime has been instrumental for victims in
order to bring successful claims against the state and to prove that the state
has failed in its duty to protect. At the core of the due diligence standard is the
duty to investigate, prosecute and punish with due diligence but it has evolved
to cover also support and protection of victims. The notion of due diligence
is critical to victims because a failure of states to exercise due diligence may
constitute a human rights violation. On the basis of its comprehensiveness, it
is possible to address structural causes of violence, deficits in the institutional
framework and lack of coordination in the criminal justice system.1735
The due diligence is in need of elaboration and refinement. It is hard to
establish that a state has failed in its duty to exert due diligence only on
the basis of one single violation of human rights or on the basis of one
investigation with an ineffective result but accountability regularly requires
consistent patterns of non-enforcement of criminal law.1736
The extensive definition of ‘violence against women” in the Declaration on the
Elimination of Violence against Women makes visible the importance of definitions
The Declaration on the Elimination of Violence against Women adopted by the
United Nations General Assembly in resolution 48/104 of 20 December 1993.
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In brief the development described above has followed three tracks; the
establishment of indirect responsibility of the state to act in horizontal
relations, a stronger concern for vulnerable individuals and the growth of
positive obligations which requires states to take affirmative action and to
act with due diligence towards victims. The major inference which could
be drawn from this general development is that human rights law has taken
a turn which changed the bias towards vertical relationships and made it
possible to discuss victims as a matter of human rights.
8.4 Victims’ rights and the human rights of victims – towards
convergence
The study started out from the premise of two distinct areas; victims’ rights
and the human rights of victims. The point of making this separation the
theoretical starting-point of this study has been to demonstrate the bonds
that exist between the two areas.
A closer scrutiny has revealed a strong correspondence between the two
areas. Throughout the study it has been inferred that the human rights of
victims and victims’ rights have been brought closer to each other with
the effect that victims’ rights have become incorporated in human rights
law. This reception, it has been argued, is a result of the synthesis between
different areas of law which is characteristic of current international law.
The conclusion about correspondence is the nexus in which the two research
questions meet. The demonstration of similarities validates the impact
of human rights to victims and supports the argument that the non-state
victim has become part of human rights law. The fact that the victims’ rights
embrace claims for human rights may have contributed to the success of the
victims’ rights movement.1737
This study has argued that the repeat victimization which certain vulnerable
of victims are subjected to has been critical for the convergence between
human rights and the rights of victims.1738 The objective to prevent repeat
victimization which requires protection of the most fundamental and
absolute rights, such as the right to life and physical integrity constitutes the
bond in which the objectives of human rights and victims’ rights meet.
The analysis of correspondence starts out from the presumption that human
rights law comprise rights that are general as well as rights that are specific
to the situation of vulnerable groups of individuals and the evolvement of
They case about correspondence is based on the idea that if it can be demonstrated
that the victims’ rights intersect with characteristic features of human rights, it
support the claim that they have become part of human rights law.
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human rights law is an effect of how a number of specific rights have been
deducted from the general, universal and individual rights.
With respect to the fact that victims’ rights are concerned with the particular
situation of individuals subjected to crime, they can be described as a
specialized human rights regime setting out distinct rights for a category of
individuals with common needs. When these rights are reduced and boiled
down to their very essence, the right to protection and the right to remedies
appear as the common denominators. In accordance with the thesis about
correspondence, victims’ rights can be considered as reformulating and
refining the overarching ideas about protecting victims from crime and
providing remedies when their rights are violated. By representing the
preventive and remedial dimension of human rights law, these elements
concur with the objective to protect potential victim and the actual victim.
Also from a more general perspective, the two areas share a number of
features. A common thread between the victim and the human rights
discourse is the view of the individual. Human rights law reformed
international law by its perception of the individual as a rights-bearer and
in victimology, the perception of crime as directed against the individual
and individual interests has been pivotal to bolster victims’ rights and to the
human rights protection of victims. In chapter 2, it was demonstrated how
the basic needs of victims concur with basic needs of all human beings as
established in the renowned needs-hierarchy of Abraham Maslow.
Another common feature between victimology and human rights law
is the reparative dimension which is critical with respect to the primary
victimization as well as with respect to the secondary victimization.
Victims of non-state crime are to conclude, protected in two spheres and this
differentiation is indicative of an ongoing and pervasive conflict, sometimes
labeled as the Universal Declaration Model and the Group Rights Model.1739

1739

Donnelly, Jack (2003b) The Universal Declaration Model: A Liberal Defense, in
Lyons, Gene Martin & Mayall, James (ed.) (2003). International human rights in the
21st century: protecting the rights of groups. Lanham, Md.: Rowman & Littlefield
Publishers.

438

Human rights for victims of non-state crime: Taking victims seriously?

8.5 What is the legal significance of human rights to victims?
8.5.1. Accountability
The major inference drawn from this study is that human rights law
has become responsive to the plight of victims. This situation, which is
associated with more specified and stronger binding obligations has implied
that victims’ rights have gained recognition in the framework of human
rights law. The foremost profit of this development is the possibility to hold
states accountable not only for how they address crime but also how they
address victims of crime. The most persuasive expression of accountability
is that protection of victims has become embraced in the doctrine of state
responsibility. Although from the individual perspective, this is an uncertain
course for protection, in the long term perspective, it has the potential to
strengthen the protection of victims.
The essence of human rights protection of victims is the fight against impunity.
The notion impunity, associated with gross violations and violations on a mass
scale has assumed relevance in the context of non-state crime by means of the
positive obligations and the standard of due diligence which have specified the
obligations of the states towards victims subjected to non-state crime.
8.5.2 An holistic view of victim protection
The human rights perspective comprises, as pointed out many times in
this study, preventive as well as remedial aspects which represent a holistic
approach to respond to victimisation. This conclusion should be connected
to the appreciation that support of victims following crime in the long run
can influence the inclination to report crime and public confidence in the
criminal justice system. This argument underlines the nexus between victim
protection and crime prevention and stresses the rule of law function of
victim protection.1740
The victim movement has assumed different expressions and it has been
marked by different ideologies. Two notable strands within this movement
are the retributive and the care model.1741 With respect to these models, it has
Dijk, J.J.M. van (1996). Victim empowerment and support in an international
perspective, in L. Camerer & J. Nel (Eds.), Putting victims on the agenda: Proceedings of
a national workshop on victim empowerment and support, Halfway House: Institute for
Defence Policy. (IDP Monograph series, 7). p.27.
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international perspective, in M. Maguire & J. Pointing (Eds.), Victims of crime: A new
deal? pp. 115-126. Milton Keynes: Open University Press.
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been noted that the human rights paradigm can accommodate the different
perceptions of justice, which has proved critical to victims in victimological
research and which are based on theories about procedural justice but also
on concerns about safety and the outcome of the proceedings.1742
If cultivated too far, the two models may have the effect of confining the
victim perspective to either treatment or repression. Too much emphasis on
either the retributive angle or the care ideology is likely to obscure the close
link between the criminal justice response set out in human rights law and
the need for support which is stressed in victims’ rights instruments. Because
the human rights paradigm is able to accommodate both the retributive and
the care model, the boundaries between the different forms of protection
have been blurred.
The holistic view inherent in the human rights perspective offers in other
words, possibilities to avoid the uncompromising “either-or position” which
sometimes has marked the discourse on how victims should be protected
and along the same lines, it can provide a broader conceptual understanding
on how victimization should be addressed.
8.5.3 The remedial perspective
Throughout this study, it has been argued that the remedial perspective in
human rights law is central to victims and to the development of victims’
rights instruments. This assumption is to begin with supported by the fact
that human rights law is the law of individuals whose rights are violated.1743
The principle that a right without a remedy is not a true right makes the
remedy the universal right of greatest importance to crime victims.1744
But the focus on the remedial aspect in this study must also be seen in
view of the expansion of the remedy notion which has generated a more
comprehensive understanding about different forms of remedial action.
In its broadest sense, the remedial perspective embodies the obligation of
states to set in place an institutional framework which enables victims to
Thibaut, John & Walker, Laurens (1975). Procedural justice: a psychological analysis.
Hillsdale, N.J: L. Erlbaum Associates, Van Boven, Theo (1999) The perspective of the
victim ,in Danieli, Yael, Stamatopoulou, Elsa & Dias, C.J. (red.) (1999). The Universal
Declaration of Human Rights: fifty years and beyond. Amityville, N.Y.: Baywood Pub.
Co p.14, e Greiff, Pablo (2006). The Handbook of Reparations [Elektronisk resurs].
Oxford: Oxford University Press, Orth (2003) Punishment Goals of Crime Victims
Law and Human Behavior, Vol 27(2), Apr 2003, pp.173-186.
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gain access to justice and to be equal before the law.1745 The right to a remedy
accommodates different dimensions; the criminal justice response which
is epitomized by the duty to investigate, prosecute and punish crime, the
right to rehabilitation which is the foundation to the right to support and
assistance and the due process rights which represent rule of law aspects in
the administration of justice. In this way, the right to a remedy comprises the
foundation to the restorative and victim-oriented perspective.
This study has expounded on what the right to remedy means to victims by
examining different forms of remedies and how they operate at different
levels. It has been demonstrated that remedies are relevant to victims in
three different situations; as a consequence of the crime, as a consequence
of the state’s failure to carry out its obligations, as a response to secondary
victimization and following non-compliance with victims’ rights instruments.
An important principle with respect to remedial action is the stipulation
that the mere existence of a remedy is not sufficient but that a remedy must
also be effective. Drawing on this tenet, it transpires that victims’ rights are
necessary for the effectiveness of other basic rights and to give the general
and abstract right to justice a practical value to victims.
Chapter 5 introduced a theory of victims’ rights as remedies in their own
rights. This perception concurs with theories of reparative justice and with
the principle that remedies must be adequate and adapted to the specific
needs of the harmed individual or group.
8.5.4 Victims of crime in international human rights case law
In recent years, human rights bodies have increasingly considered victims
of non-state crime.1746 The overview of case law in chapter 5 has aimed to
demonstrate how the various obligations which states have in accordance
with their human rights commitments apply in contexts that involve victims
of non-state crime. In this study, focus has been placed on the European Court
of Human Rights which has the greatest number of judgments involving
victims of non-state crime. By means of the rights of the Convention and
based on a context-sensitive assessment, the Court has outlined a universal
standard of protection which affects all victims but also pronounced on the
specificities related to domestic violence, abuse of children and racist crime.

Starmer (2001) p.147, Xenos, Dimitris (2012) The positive obligations under the
European Convention Routledge.
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In its assessment of cases involving victims, the Court considers victims
with respect to the rights of the Convention or by weighing the rights
of the Convention against the interests of victims. This approach which
frames victims’ concerns as either individual rights or as public interest is
representative of the fair balance doctrine employed by the Court and it
is emblematic of how the victim is considered in the framework of human
rights.1747 The protection afforded to victims through interpretation of
the Convention emanates from the equilibrium between human rights
protection and national sovereignty that is constantly sought by the Court.1748
The major changes which society has undergone in the post-war era and
the evolvement of the welfare-state has prompted the Court to exert a
greater firmness in assessing general breaches of the fundamental values of
democratic society. The general standard of protection which the Court has
placed on member states and which throughout the years has been raised
has made an imprint on victims. This tendency has been specifically notable
with respect to issues such as punishment of children, domestic violence and
rape.
8.5.5 The discrimination dilemma and access to justice
A significant conclusion in this study has been that some victims have gained
more recognition in the field of human rights than others. This is an effect of
the naming of human rights violations which has provided for a differentiation
between various groups of victims and as it may seem, prevented a wholesale
inclusion of victims in human rights. Women, children subjected to violence,
victims of trafficking and victims of racist and sexual orientation violence
can refer to a number of obligations set out in human rights instruments.
But crime by non-state actors covers a large spectrum of acts ranging from
serious violent crime to petty offences. The forms of victimisation which in
the human rights instruments corresponds to human rights violations is by
conclusion restricted to a handful of crime whereas the main part of victims
subjected to non-state victimisation does not reach the severity to qualify as
a human rights violation.
A consequence of this situation is that the ideal victim, well known from
victimological theory resonates in the field of human rights law. The status
of the ideal victim, as it was argued by Nils Christie is determined by social
recognition. In human rights law, it is discrimination that is key to the status
that some victims have as victims of human rights violations.
1747
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At this point it is appropriate to turn back to the examples presented in chapter
one about two victims; a man and a woman, both subjected to attacks on their
physical integrity by non-state actors. The point of setting out this example
was to stress the similarities as well as the resemblance between these victims,
both subjected to violence committed by a non-state actor. It also illustrates
that despite the fact that more focus is directed at the vulnerable victim, or to
the woman subjected to domestic violence, also the man can invoke universal
human rights in accordance with international human rights treaties insofar
as the state fails to respond with due diligence to the crime. The judgments
of the European Court of Human Rights display that all individuals may
claim protection when their rights under the Convention have been violated.
The difference between the two victims is that there are considerably more,
and above all more detailed obligations that guide the response to violations
of the vulnerable victim. The possibility to hold states responsible for failure
to provide support in the aftermath of crime in the framework of human
rights is also confined to the vulnerable victims. Provisions on support and
assistance are only found in group-specified human rights treaties; such as
the Council of Europe Conventions on Trafficking of human beings, the
Convention on Violence against Women and the Convention on Sexual
exploitation of children. The stronger normative protection and the political
attention given to the situation of women and children can facilitate reforms
for the benefit of these groups.
At this juncture, it is necessary to return the principle of equality which has
been a major force that has prompted the inclusion of victims in the field
of human rights but which also has provided for the dilemma accounted
for above. In chapter seven it was argued that there is another dimension of
equality, concerned with access to justice and it is this paradigm which has
been critical to justify victims’ rights standards. The importance of access to
justice for victims must be seen from its function to address various forms
of structural discrimination and as means for vulnerable groups to enjoy de
facto exercise of their human rights. In this vein, victims’ rights may be seen
as means to implement universal standards and as a major drive to integrate
victims in the sphere of human rights.
To make justice accessible for victims requires not only individual remedies
but also a wide range of non‑judicial mechanisms such as awarenessraising, training and other measures which further specified in victims’
rights instruments. As demonstrated in studies of victim satisfaction, it
also requires a number of measures with the objective to ensure that the
objectives of procedural justice are met.
8.5.6 The rights-based approach
Alongside the conclusions above, it is argued that it is beneficial to consider
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victims from a rights-based approach. Based on this approach, which
emphasize not only victims’ rights but also the human rights of victims.
The rights-based approach traces its origin in the rights-concept and the
correlative relation between rights and duties which it epitomizes. The
idea of rights as entitlements which is innate in the human rights paradigm
provides impetus to make rights enforceable and claimable before courts
and authorities.
The foremost thrust of the rights-based approach is that the victim’s status
as a rights-bearer is more important than his or her status as a victim and this
empowering feature defies the passive and sometimes stigmatized victim
perspective.
The rights-based approach may be realized in different ways. The primary
means is to encourage knowledge about the human rights of victims and
the ensuing obligations imposed on states. With respect to the fact that
the human rights of victims sometimes seem to be forgotten in the general
discussion about how to improve the plight of victims, the human rights of
victims should be made known and fostered.
8.5.7 The potential of human rights to victims
In chapter seven, the inference was made that there is a potential for further
protection of non-state victims in the field of human rights. This hypothesis
is based on how international law operates and the continual synthesis
between different areas. Finally it should be added that human rights have a
symbolic dimension which is not insignificant but which requires knowledge
and commitment to exploit.
8.6 Can the rights of crime victims be considered as human rights?
Following the perspectives of this study, there are two dimension of
victimization; the universal dimension of being subjected to crime and the
specific dimension of being a victim. While the first is addressed in universal
human rights law, the other dimension has been expressed in victims’ rights
instruments.
This study has demonstrated that victims’ rights have been brought closer
to human rights law in several ways. But beyond this, although with more
caution, victimologists as well as human rights scholars have started to argue
that victims’ rights in fact are human rights.1749 Alongside this development
1749

Doak, Jonathan (2008). Victims’ rights, human rights and criminal justice: reconceiving
the role of third parties. Oxford: Hart, p.204,Wemmers Jo-Anne (2012) Victims’ rights
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and the theme of this thesis, the second research question has addressed
the issue if victims’ rights can be considered as human rights. Inherent in
this question is the matter if victimology and the victims’ rights movement
have been able to influence human rights law. A main justification for
addressing this question is the fact that although crime victims are subjected
to violations of their human rights, this is not sufficient to claim that they
have been accorded with their own distinct human rights.1750
The question of victims’ rights has a place in the field of human rights
illustrates the challenges which human rights law faces and the tension
between the universal and the specific that characterizes human rights
discourse. What is ultimately at stake in this question is the scope of human
rights, as represented by the X element in the model of human rights
statements introduced in chapter one, according to which A has the right to
X towards B because of Y and by means of Z.
A comparison between the major issues of this thesis; the impact of human
rights on victims and the status of victims’ rights as human rights makes
visible the distinction between human rights and human rights concerns.
These dimensions are however intertwined insofar as when a violation
appear in a specific situation or with respect to a specific group and the
relevant issue becomes talked about in terms of human rights, the discussion
easily lends itself to claims about new rights.
The question about the place of victims’ rights in human rights law has
been tackled by means of a two-pronged method. It was first analyzed with
respect to the dimension of correspondence between human rights and
victims’ rights. The aim was nonetheless to take the analysis one step further.
The second step was concerned with the elements that distinguish victims
from other groups which have made their predicament to a matter of human
rights and more importantly, whose claims have generated new standards
with rights that are distinctive to their particular situation. In this vein, the
course of action has been to examine if victims’ rights go beyond restating
and reformulating already accepted universal basic rights. This dimension
highlights the issue if the particular experiences of victims can be described
as irreducible.1751 If this matter is phrased differently; the question is whether
the distinctive challenges faced by crime victims are sufficient to meet the
demands set out for the acceptance of human rights new rights.
One way to address the second research question has been by referring to
the growing integration between the two pertinent areas. This revealed an

Megrét, Fredric (2011) The Human Rights of Older Persons: A Growing Challenge
Human Rights, Law Review volume 11 issue 1 pp. 37-66.
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Megrét (2008a) The Disabilities Convention: Human Rights of Persons with
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p.510 and p.514.
1750

445

CHAPTER 8 SUMMARY AND CONCLUSIONS

obvious correlation at the legal dimension between rights that are specific to
the victim’s situation and the fundamental human rights.
But the thesis about correspondence alone cannot corroborate the
creation of new rights. The next move was to consider the question from
a more theoretical angle, by means of the defining criteria of human rights
introduced in chapter three. It was concluded that in many respects, victims’
rights meet the basic benchmarks of new human rights instruments. They
are consistent with international law, they have a fundamental character
and they derive from the dignity of the human person, they are sufficiently
precise to give rise to identifiable and practicable obligations and they have
attracted international support.1752 At the next stage, the rights of victims
were situated in the conceptual framework set out by James Nickel and it
was concluded that victims’ rights meet many of the justifications which are
conducive to his model of human rights.
From a minimalist perspective, it may be contended that not all victims’
rights are sufficiently important to qualify as human rights. In this regard
it is necessary to recall the distinction between the potential victim and the
actual victim and the fact that the concerns of the potential victim have been
embraced in the universal human rights treaties and in the case law. It should
also be observed that the victim of repeat victimization appears at the nexus
between human rights and victims’ rights.
Drawing on the conceptual framework in human rights law, the inference
was made that victims’ rights can be placed in a number of categories set
out in this field but that they also cross the boundaries between different
categories of human rights. In chapter 4 it was contended that victims’
rights cross the boundary between the public and the private. Alongside this
development, growing attention has been given to the specificities of crime
committed by non-state actors.
As concluded in chapter 7, victims’ rights have the character of both first
generation rights, notably rights protecting physical and mental integrity
and the second generation of human rights directed at social and economic
aspects of life. It has also been made evident that victims’ rights are individual
rights while they at the same time exhibit a group dimension.
Drawing on this analysis, victims’ rights appear as multi-faceted rights which
transcend the entrenched human rights dichotomies. They embrace various
generations of rights, they generate negative as well as positive obligations
and they have traits from individual rights as well as from group rights.
Another dimension of the question about the status of victims’ rights
relates to normativity. As concluded throughout the study, the non-binding
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character of victims’ rights locates them in a category of not fully accepted
human rights norms.1753
8.6.1 Victims’ rights as implied rights
The universality of human rights gives them a founding function which
makes them apt for deduction of new rights. Drawing on this function,
victims’ rights can be described as derived from human rights and as implied
rights. This particular feature which elucidates the instrumental role of
human rights, places victims’ rights in the category of standards set out to
give effect to the most basic and universal human rights. The supporting
relations between universal human rights and rights pertinent in the context
of victimisation are decisive to understand victims’ rights in the context of
human rights law. The stipulation that victims, in order to be able to exercise
their fundamental human rights, should be offered appropriate assistance
and protection in connection with criminal proceedings validates the
indivisibility between victims’ rights and human rights.
The deduction of normative protection from universal and basic
human rights by means of foundationalist arguments takes on different
dimensions. The values of human rights law have to begin served as a
source for claims about protection of victims. In this regard, the principles
of human dignity and equality have been pivotal. 1754 The understanding
that the experiences of victims are perceived as dangers or threats against
their human dignity agrees with the idea of human rights as response to
standard threats.1755
Protection of victims is also, as demonstrated in this study based on the
procedural obligations to investigate, prosecute or punish crimes which have
their origin in the substantive right to life, the right to physical security and
to the right to a remedy and which been given a perceptible expressions in
the case law of the human rights institutions.1756
Based on the open-ended and evolutive character of the remedy notion it was
suggested in chapter five that victims’ rights have emerged as a specific kind
Leyh, Brianne McGonigle (2011). Procedural justice?: victim participation in
international criminal proceedings. Cambridge: Intersentia
1754
Winston Morton (2007) Human rights as moral rebellion and social construction,
Journal of Human Rights pp. 282-283.
1755
Piechowak (1999) What are human rights`? The concept of human rights and extra
legal justification in Hanski, Raija & Suksi, Markku (ed.) (1999). An introduction to the
international protection of human rights: a textbook. 2., rev. ed. Turku: Åbo Akademi
Univ., Institute for Human Rights, p. 12.
1756
Seibert-Fohr, Anja (2009). Prosecuting Serious Human Rights Violations [Elektronisk
resurs]. Harris, David J., Harris, David J., O’Boyle, M. & Warbrick, C. (2009). Law of
the European convention on human rights. 2.ed. Oxford: Oxford University Press.
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of remedy. This interpretation is another way of saying the states acquired
new duties which aim to protect the human rights of victims.
8.6.2 Reflections
The analysis of this study has exhibited that it is possible, from a legal as
well as from a theoretical perspective and with the support of fundamental
human rights principles to argue that the rights of victims have become part
of human rights law. Another conclusion is however that while it is evident
that victims’ rights have become integrated in the field of human rights
law, it is considerably more difficult to make claims about victims’ rights as
new human rights. This contention again, has its background in the rightsconcept and in the idea that rights are entitlements which, if they are violated
should generate remedies to the rights-bearer.
It has been found that in some respects, victims’ rights are not justiciable
rights. Many of the obligations related to protection of victims relate to
training, services, policy-related measures which have not been made
enforceable. At the international level, the lack of binding treaties contributes
to the unenforceable nature of victims’ rights.
This contention must be connected to the relationship between obligations and
rights. While a number of obligations pertaining to victims have developed in
international law, and some of them have absorbed in human rights instruments,
this does not, by implication lead to the establishment of new rights.1757
The victimological stance and the victim perspective have however instilled new
elements in the field of human rights. The growing consideration to harm has
prompted more attention to victimological dimensions in international law.1758
This analysis has demonstrated that the research question very much comes
down to the prevailing debate which infuses the human rights discourse and
which is concerned with the universal against the diversified. New rights
claimants will remain stuck between the many contesting views on what
human rights should signify and between the minimalist and the inclusive
approach to human rights law.1759

Boerefijn Ineke (2009) Establishing state responsibility for breaching human rights
treaty avenues under UN human rights treaties, Netherlands International Law
Review 56, p. 170. Van Boven, Theo (2010) Categories of rights, in International
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Oxford University Press, p. 184.
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This raises the question if victims of non-state crime are best served by goaloriented policies or by the establishment of new rights. The claims of the
victims’ rights movement can be interpreted as a validation of the insufficient
protection afforded through universal rights.
8.7 Final observations
The questions posited in this study are not of the kind that provides
unequivocal answers. The aspiration has been to point at a number of
features that are common to the two relevant areas and to the tendencies
which have established a stronger normative protection of victims. This
study has made it evident that the victims’ rights instruments are reflective
of the development in human rights law in different ways. All in all, this
analysis has demonstrated that arguing about victims and human rights is
not an easy claim to make and that there are many dimensions behind the
rhetoric about victims as a matter of human rights. The complexity of this
topic is attributable to the divergent perceptions of human rights and what
they should comprise as well as to the view placed on law but above all, they
are innate in the claims about universality.

legal justification in Hanski, Raija & Suksi, Markku (ed.) (1999). An introduction to the
international protection of human rights: a textbook. 2., rev. ed. Turku: Åbo Akademi
Univ., Institute for Human Rights, p.11.
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Anna Wergens
Parallel to the dynamic evolvement of human rights law, the last decades have seen
the development and adoption of numerous victims’ rights instruments. Against
the backdrop of rights proliferation and the victims’ rights movement, this thesis
discusses whether the rhetoric which increasingly connects victims of non-state
crime with human rights is defensible.
Departing from the perception of victims’ rights and human rights as separate fields,
two dimensions of this discourse is addressed; the impact of human rights on victims
and the claim that victims’ rights are human rights. In analyzing these questions, the
development of human rights law, the fundamental human rights principles and the
rights-concept have served as reference points for the discussion.
The thesis describes the development which has made it possible to talk about
victims as a matter of human rights and which has made human rights law gradually
more responsive to the situation of victims. By exploring case law from the European
Court of Human Rights, the thesis aims to clarify what the universal rights of the
European Convention on Human Rights mean to victims of non-state crime.
When victims are situated in the conceptual framework of human rights, it becomes
clear how the major objectives of victims’ rights; to prevent repeat victimization and
secondary victimization concur with fundamental principles in the field of human
rights. It is also demonstrated that victims’ rights represent different means for
victims to access their universal rights and in this way, the access to justice paradigm
emerges as the major prerequisite for integrating victims in human rights law.
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Anna Wergens

With respect to the diversification that nonetheless persists between various groups
of victims in this field, and the identification of some victims as victims of human
rights violations, it is concluded that the appreciation of victims in the sphere of
human rights has been influenced by the tension between the universality of human
rights and the particular experience of certain groups.
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