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Executive Summary in Dutch
A VIEW FROM THE VANISHING POINT
Anti-Personnel Mines on the Battlefield
under International Humanitarian Law
Samenvattingi
Inleiding
Dit werk onderzoekt de legaliteit onder internationaal humanitair recht van het gebruik in
gewapende conflicten van anti-personeelsmijnen2 explosieve, door het slachtoffer geactiveerde
munitie - alsook de vooruitzichten dat het verbod op het gebruik daarvan op het slagveld
-

daadwerkelijk wordt nageleefd.

De ontwikkeling en het gebruik van anti-personeeismijnen
De uitvinding van deze 'helse machines' wordt gewoonlijk toegeschreven aan een officier van de
Confederatie tijdens de Amerikaanse Burgeroorlog. De eerste slachtoffers van deze vroege antipersoneelsmijnen werden gemeld op 4 mei 1862. Zelfs onder de Confederale troepen waren er die ze
als barbaars zagen, en de bevelhebber verbood hun verdere gebruik als zijnde noch een gepaste, noch
een effectieve wijze van oorlogvoering. Ondanks bezorgdheid aan beide zijden bleven deze wapens
echter gebruikt worden. Als een illustratie van de problemen die met het gebruik van antipersoneelsmijnen op het slagveld zijn verbonden, kan worden gewezen op de vondst, in Alabama in
1960, van vijf landmijnen uit de tijd van de Amerikaanse Burgeroorlog: bijna honderd jaar nadat ze
waren gelegd, was het kruit nog steeds zeer gevaarlijk.
Voornamelijk als gevolg van de statische loopgravenoorlog waarin het machinegeweer
oppermachtig was, werden anti-personeelsmijnen niet uitvoerig ingezet op het Europese slagveld
tijdens de Eerste Wereldoorlog. In de Tweede Wereldoorlog daarentegen, werden er door alle partijen
tientallen miljoenen landmijnen, zowel anti-personeel als anti-tank, ingezet. Een bepaalde Duitse mijn
stond bekend als ' waarschijnlijk het meest gevreesde apparaat dat de Geallieerde troepen gedurende de
Tweede Wereldoorlog tegenkwamen'.
In de Vietnamoorlog werd door de Verenigde Staten voor het eerst grootschalig gebruikgemaakt
van op afstand neergelegde of'strooibare' mijnen, met als doel een einde te maken aan de stroom van
mensen en materieel van Noord- naar Zuid-Vietnam via Laos en Cambodja. Vanuit de lucht gestrooide
mijnen hadden enkele duidelijke voordelen boven hun met de hand geplaatste 'soortgenoten': ze
konden snel worden ingezet, hadden weinig logistieke ondersteuning nodig, en konden diep in
vijandelijk gebied worden gelegd, waar ze onderbrekingen in troepenverplaatsingen en aanvoerlijnen
veroorzaakten, dit alles met een minimaal risico voor de piloten. Maar tegelijkertijd vormden ze een
substantieel gevaar voor oprukkende eigen troepen, en een enorme naoorlogse bedreiging voor de

burgerbevolking.

1 De samenvatting is uit het Engels vertaald door Thijs van Grinsven, student-assistent van het departement Europees en
Internationaal Publiekrecht van de KU Brabant, en van commentaar voorzien door dr. Bert Bomert, hoofd van het
Studiecentrum voor Vredesvraagstukken van de KU Nijmegen.
2
Dergelijke mijnen worden in het Nederlands ook wel aangeduid met 'tegen personen gerichte mijnen', of een equivalent
daarvan. 'Anti-personeelsmijnen' is echter de officiale aanduiding, onder meer gebruikt in Kamerstukken.

Terwijl de mijntechnologie met sprongen vooruitging, bleef het typische gebruik bestaan van

'langlevende',3 handgeplaatste mijnen in binnenlandse gewapende conflicten door zowel
In
regeringstroepen als gewapende oppositiebewegingen. Angola, Cambodja, Ethiopia, Mozambique,
werden mijnen gebruikt om burgers te
landen
andere
Nicaragua, Irak, Somalia, Soedan en vele
regimes in elkaar
terroriseren en om hun bewegingen te controleren. En toen de communistische
enkele van 's
stortten, getuigden bittere conflicten in de Kaukasus en voormalig Joegoslavie, waarbij
werelds grootste landmijnproducenten betrokken waren, van wijdverbreid gebruik van antide Tweede Wereldoorlog waren de slagvelden in Europa
personeelsmijnen. Een halve eeuw na
wederom bedekt met de explosieve overblijfselen van oorlog.

De legaliteit van anti-personeelsmijnen op het slagveld

onder internationaal humanitair

recht

Intemationaal humanitair gewoonterecht
behoren tot de allereerste regels van
Regels van gewoonterecht betreffende de oorlogvoering
internationaal recht. Toch heeft de geschiedenis de beperkingen van gewoonterechtelijke verboden bij
het controleren van het gebruik van bepaalde zeer gevaarlijke wapens aangetoond. De basisregel van
het moderne internationale humanitaire gewoonterecht- regels die gelden voor alle staten ongeacht of
- wordt herhaald in Aanvullend Protocol I uit 1977, waarin
ze partij zijn bij bepaalde verdragen
het recht van de partijen bij het conflict om de
gesteld wordt dat in geen enkel gewapend conflict
methoden of middelen van oorlogvoering te kiezen, onbeperkt is. Een partij bij een conflictheeft dus
bepaalde wijze;
niet de vrijheid om elk wapen te gebruiken dat zij wil, noch op elke door haar
op.
gen
beperkin
gewoonterechtelijk en conventioneel internationaal recht leggen daaraan
eid
Alhoewel internationaal gewoonterecht het gebruik verbiedt van inherent zonder ondersch
doelwit te
werkende wapens - wapens waarbij het niet mogelijk is om ze nauwkeurig op een militair
deze
kunnen
mijnen
richten - vallen anti-personeelsmijnen niet binnen deze categorie. Natuurlijk
betracht om te
onvoorzienbare effecten hebben: zelfs wanneer de grootst mogelijke zorg wordt
verzekeren dat burgers niet het slachtoffer van een mijn worden, is er nog steeds geen garantie dat dit
de nodige
niet zal gebeuren. En spijtig genoeg zijn de voorbeelden van partijen bij een conflict die
van
set
een
er
bestaat
Toch
duidelijke
en
in
frequentie.
zorg in acht nemen, relatief gering aantal
het onbedoelde
voorwaarden voor een 'verantwoord' gebruik, die ervoor zou kunnen zorgen dat
en zouden
neelsmijn
Anti-perso
blijft.
verlies van lijf en leden van burgers tot een minimum beperkt
het
geval van op
gemerkt en omheind moeten worden, hun gebruik zorgvuldig vastgelegd, en, in
moeten
het
na
slagveld
ze
zichzelf
op
zouden
gebruik
spoedig
afstand neergelegde mijnen,
deze voorzorgsmaatregelen meer uitzondering dan regel is,
vernietigen. Het feit dat de naleving van
en rechtvaardigt hun verbod volledig, maarhet
duidt op een blind gebruik van anti-personeelsmijnen
vormt geen grond voor een juridisch oordeel dat het als zodanig blinde wapens zijn. Het principe van
het voordeel dat van een militaire aanval verwacht kan
proportionaliteit draait om een afweging van
van mogelijkheden en
worden tegen de humanitaire gevolgen ervan. Hierdoor kan het gebruik
burgerbevolking en
onder
schade'
ige
'toevall
zijn,
als
zelfs
illegaal
ring
methoden van oorlogvoe
'militaire
civiele goederen in principe gerechtvaardigd zou kunnen worden met een beroep op
uitvoeren
het
schade
dat zulke
onontkoombaar is bij
noodzakelijkheid', dat wit zeggen: op de grond
de
van
hart
het
in
doelwit
militair
operatie. Duidelijk disproportionele
een
van een effectieve aanval op
zal ertoe leiden dat de actie als een
te
doelen
bereiken,
ele
operation
om
cht
toegebra

toevallige schade,
(ontoelaatbare) vorm van blinde oorlogvoering wordt aangemerkt.
enkel militair
Het is onmogelijk om overtuigend te beargumenteren dat anti-personeelsmijnen geen
van
de
bepaalde mogendheden dat
stelling
nut hebben. Aan de andere kant lijkt er weinig bewijs voor
terecht beweerd dat hun
Er
wordt
het gaat om een onmisbaar wapen van grote militaire waarde.
is. Risico's voor de burgerbevolking zijn in het
effectiviteit laag is, terwijl de humanitaire prijs hoog
3

Dit betekent: zonder enig zelfvernietigings- of zelfuitschakelingsmechanisme. Dergelijke mijnen

worden soms wel 'stille'

zoals de naam al doet vermoeden, automatische apparaten ingebouwd
mijnen genoemd. Zelfvernietigingsmechanismen zijn,
hanteert een chemisch
vooraf
een
bepaalde periode ontploft; zelfuitschakeling
in de mijn die ervoor zorgen dat de mijn na
proces om de mijn onklaar te maken.

bijzonder aanwezig in binnenlandse gewapende conflicten - een trieste realiteit waarvan de inwoners
van onder andere Angola en Cambodja kunnen getuigen. In veel,
zo niet de meeste gevallen van
binnenlands conflict kan verwacht worden dat het gebruik van
anti-personeelsmijnen niet in
verhouding staat tot het nagestreefde doel, zeker wanneer het gaat om 'langlevende' mijnen. Het is
echter helemaal niet zeker dat het principe van proportionaliteit in zulke situaties
geldt.
De rechtsregel tegen het gebruik van wapens welke naar hun aard
oppervlakkige verwondingen of
onnodig lijden veroorzaken, is bedoeld om soldaten, en niet zozeer burgers te beschermen. Alhoewel
het evident rechtmatig is om een soldaat in een gewapend conflict aan te vallen, is het gebruik van
wapens die nodeloos lijden veroorzaken verboden. Ingegraven 'hoogexplosieve' mijnen bevatten
aanzienlijk meer explosieven dan nodig zijn om de soldaat die ze doet afgaan hors de combat te
maken. Ze zijn specifiek ontworpen om een traumatische amputatie van, in ieder geval, de voet te
veroorzaken - waarmee ze het enige wijdverbreide conventionele wapen zijn dat
opzettelijk een
permanente handicap bij zijn slachtoffers veroorzaakt. Het is moeilijk te begrijpen welk militair doel
er gediend is met het opzettelijk toebrengen van een levenslange handicap bij een soldaat, wanneer hij
bij minder zware wonden ook buiten gevecht zou worden gesteld. Het lijkt erop dat dergelijke
ingegraven 'hoogexplosieve' anti-personeelsmijnen inderdaad naar hun aard nodeloos lijden

veroorzaken.
Ondanks de snelle en uitgebreide ontwikkeling van internationaal milieurecht, hebben de
bepalingen die juridische bescherming bieden aan het milieu in tijden van oorlog, opgenomen in
Aanvullend Protocol I van 1977, nog steeds niet de status van internationaal gewoonterecht gekregen.
Zelfs als dit anders was, zouden ze echter, gelet op de hoge drempel welke ze bevatten, nog niet het
gebruik van anti-personeelsmijnen verbieden op grond van beschadiging van het milieu.
De 'Martensclausule' heeft twee functies: in de eerste plaats herinnert zij de strijdende partijen
eraan dat ook indien er geen toepasselijk recht is met betrekking tot bepaald gedrag, dit nog niet
betekent dat er daarom geen beperkingen gelden. De tweede functie is gelegen in het beoordelen van
de legaliteit van het gebruik van wapens dat nog niet is geregeld onder bestaand humanitair recht.
Geen van beide functies is bijzonder relevant wat betreft anti-personeelsmijnen. Naar de mening van
de auteur is het echter wel zo dat grotendeels dankzij het Verdrag van 1997 een gewoonterechtelijk
verbod op het gebruik van anti-personeelsmijnen op het slagveld nu duidelijk de legeferenda is. Geen
enkele staat kan zich nu nog opstellen als hardnekkig opponent van deze nieuwe norm van
intemationaal humanitair recht.

Conventioneel internationaal humanitair recht
Het duurde tot de tweede helft van de 19de eeuw tot een geschreven internationale overeenkomst
voor het eerst een specifiek oorlogswapen verbood. En ondanks grootschalig gebruik tijdens de
Tweede Wereldoorlog, duurde het tot 1980 voordat staten eindelijk internationale regelgeving
aannamen, speciaal gericht op het beperken van het gebruik van landmijnen. Het Conventionele
Wapensverdrag van 1980 (CCW), met daaraan gehecht een Tweede Protocol dat het gebruik van antipersoneelsmijnen reguleert, werd echter met weinig ceremonieel begroet. Het Protocol deed weinig
meer dan reeds bestaand algemeen gewoonterecht toepassen op oorlogvoering met mijnen. Bovendien
bleken de opstellers ervan niet in staat een einde te maken aan het blinde gebruik en de blinde
gevolgen van de wapens.
Volgend op de algemene opinie dat het Tweede Protocol te zwak was en dat het toepassingsbereik
ervan uitgebreid diende te worden naar binnenlandse gewapende conflicten, werd er een toetsings- en
amenderingsconferentie van de CCW bijeengeroepen en werd in mei 1996 een geamendeerd en
enigszins versterkt Tweede Protocol aangenomen. Het gewijzigde Tweede Protocol trachtte de
oorzaken van de humanitaire problemen aan te pakken door het gebruik van langlevende antipersoneelsmijnen buiten gemerkte, omheinde en gecontroleerde gebieden te verbieden, zij het met een
lange periode van uitstel in het geval van de eis van zelfvernietiging. Het Protocol verbiedt het gebruik
(en de overdracht) van 'onzichtbare' anti-personeelsmijnen, zij het dat staten de keuze wordt gelaten
om de naleving voor maximaal negen jaar na inwerkingtreding van het gewijzigde Tweede Protocol
uit te stellen. Naar de opvatting van de auteur zal de uitwerking van het Protocol in de praktijk in de
nabije toekomst waarschijnlijk te verwaarlozen zijn.

Het is duidelijk dat zowel het Tweede Protocol van 1980 als het gewijzigde Tweede Protocol van
1996 gebaseerd zijn op een geloof in de fundamentele legitimiteit van landmijnen. Er werd grotendeels ten onrechte vanuit gegaan dat het zelfs onder oorlogsomstandigheden mogelijk is om
verantwoord gebruik te maken van een wapen dat duidelijk een grotere inherente neiging heeft om
zonder onderscheid soldaat 6n burger te treffen dan de meeste andere conventionele wapens. Zelfs
wanneer ze rechtstreeks toepasselijk waren, werden de verboden en beperkingen uit het Tweede
Protocol van 1980 voor het merendeel veronachtzaamd, ook door een aantal van de weinige staten die
er partij bij waren. Onderhandelingen gericht op het bereiken van consensus hadden tot een kleinste
gemeenschappelijke deler geleid, welke niet in staat was om de groeiende humanitaire crisis aan te
pakken. Het onvermogen van de Eerste toetsingsconferentie van het Conventionele Wapensverdrag
om het landmijnenprobleem effectief aan te pakken, vormde eerder de katalysator dan de voorloper
van het Ottawaproces en het Verdrag inzake het verbod van anti-personeelsmijnen.
Het Verdrag inzake het verbod van anti-personeelsmijnen verbiedt het gebruik, de aanleg van
voorraden, de productie en de overdracht van anti-personeelsmijnen. Het verbiedt zowel langlevende
'domme' als zelfvernietigende 'slimme' anti-personeelsmijnen. Ofschoon er een zeker gebrek aan
duidelijkheid is omtrent de definitie van de wapens, is het de opvatting van de auteur dat alle wapens
'ontworpen, aangepast of bedoeld' om te dienen als anti-personeelsmijnen, zoals gedefinieerd in
artikel 2(1) van het Verdrag, onder het Verdrag verboden zijn. Hieronder vallen ook mijnen anders dan
anti-personeelsmijnen, uitgerust met zeer gevoelige, zogeheten anti-hanteermechanismen, welke
afgaan door de onschuldige handeling van een toevallige passant. Ook Claymore-'mijnen' zijn onder
worden
bepaalde omstandigheden verboden. Niet-ontploft militair materieel, inclusief clusterbommen,
een
als
evenmin
het
niet
bestreken
door
duidelijker
boobytraps. Maar
Verdrag,
daarentegen
omschrijving is nodig van wat in de praktijk als boobytraps en anti-voertuigmijnen wordt aangemerkt
(dit betreft met name het minimumgewicht dat nodig is om een anti-voertuigmijn tot ontploffing te
brengen); een Jaarlijkse Bijeenkomst van de Partijen bij het Verdrag zou zich zo spoedig mogelijk met
deze kwestie moeten bezighouden.
De verplichting in de Conventie om uitvoeringswetgeving uit te vaardigen op nationaal niveau is
teleurstellend zwak. Het ontbreken van zelfs maar een aangepaste 'grove overtreding'-bepaling stelt
een slecht voorbeeld voor de toekomstige uitvoering van internationaal humanitair recht. Ondanks dit
zowel burgers als soldaten
gemis blijft nationale uitvoeringswetgeving belangrijk, ook in landen waar
zoals het Internationale
zich bezighouden met het leggen van anti-personeelsmijnen. Spijtig genoeg,
de
landen
aantal
een
heeft
heeft
wetgeving die nodig is voor het
Rode Kruis
aanzienlijk
geconstateerd,
vier
Geneefse
onder
de
Conventies van 1949,
de
niveau
van
uitvoeren op plaatselijk
verplichtingen
nog niet aangenomen.
Wat de universaliteit van de naleving van het Verdrag betreft, is 'het glas voor meer dan de helft
hebben getekend en
gevuld'. Maar hoewel ongeveer tweederde van de staten in de wereld het Verdrag
aanzienlijk
deel van de
meer dan de helft het ook heeft geratificeerd, is terecht opgemerkt dat een
de Landmine
belangrijke staten buiten het bereik ervan blijven. Van grote zorg is de bewering van
Monitor van de International Campaign to Ban Landmines dat meer dan 90 procent van 's werelds
het bezit is van staten die de
geschatte voorraden anti-personeelsmijnen van 250 miljoen mijnen in
Conventie niet hebben getekend.
Alhoewel de afwezigheid van belangrijke staten bij de onderhandelingen voor en de
aanname van het Verdrag inzake het verbod van anti-personeelsmijnen door sommigen als een
groot falen wordt gezien, behoeft deze niet fataal te zijn voor de effectiviteit van het Verdrag.
Bovendien ziet het ernaar uit dat ondanks alles de grootste 'weiger'-staten binnen tienjaar tot
het Verdrag zullen toetreden, of tenminste het gebruik van anti-personeeismijnen zullen
verbieden of verregaand beperken. Zo zal in de komende jaren de universaliteit van de norm

tegen het gebruik van anti-personeelsmijnen op het slagveli zo niet het Verdrag zelf,
waarschijnlijk verzekerd wordem
Hand in hand met universaliteit van gebondenheid, gaat respect voor de norm welke gecreaerd is
door het Verdrag inzake het verbod van anti-personeelsmijnen- de essentie van het verdrag, namelijk
dit criterium dat
een verbod op het gebruik van deze mijnen op het slagveld. Het is aan de hand van
het Verdrag beoordeeld moet worden. De tekenen zijn tot nu toe verschillend. Er is weinig bewijs dat
hebben geschonden; duidelijk
Verdragssluitende Staten opzettelijk de kernbepalingen van het Verdrag
door
regeringstroepen is alleen in het
aangetoond en wijdverbreid gebruik van anti-personeelsmijnen

geval van Angola, een ondertekenaar van het Verdrag, vastgesteld, al zijn er ook beschuldigingen
geuit tegen andere ondertekenaars en partijen.
Toch werden gedurende 1999 en 2000 op aanzienlijke schaal landmijnen
ingezet, met name in het
conflict tussen Eritrea en Ethiopia, in Kosovo en, binnen de Russische Federatie, in en rond
Tsjetsjeni8. Het gebruik van anti-personeelsmijnen mag dan wereldwijd zijn gedaald, het is nog niet
verdwenen.

De implicaties voor internationaal humanitair recht van het Ottawaproces
In termen van lessen geleerd van het Ottawaproces, is misschien de belangrijkste dat het een
terugkeer markeert naar de traditionele wijze van het vormgeven van internationaal humanitair recht:
66n staat voert een proces aan dat leidt naar de aanname van een
verdrag, indien nodig door middel
dit
de
internationale
van stemming. In
opzicht zal
gemeenschap spoedig een nieuwe test wachten. Aan
het einde van 2000 zullen er korte intergouvernementele ontmoetingen van
experts worden gehouden
om een Tweede toetsings- en amenderingsconferentie van het Conventionele
Wapensverdrag voor te
bereiden, die gepland staat voor 2001. Op de agenda kan een aantal conventionele wapens komen te
staan, zoals anti-voertuigmijnen, clusterbommen (en niet-ontploft materieel in het algemeen), kogels
van klein kaliber, ontbrandbare kogels, brandstof-lucht explosieven,
verarmd-uraniumgranaten, en een
scala aan zogenoemde niet-dodelijke wapentechnologie8n, zoals akoestische
wapens. De maatregelen
die uiteindelijk worden aangenomen, zullen duidelijk aangeven welke rol aan de
Verenigde Naties
gegeven dient te worden in de ontwikkeling van internationaal humanitair recht.
Kort gezegd, zou deze studie moeten hebben aangetoond dat, hoewel de situatie somber is, er nog
steeds hoop is voor het internationale humanitaire recht, terwijl er een zeker optimisme mag zijn dat,
met de vereiste politieke wil, bepaalde bijzonder verderfelijke wapens onder controle gebracht kunnen
worden. Dat zulke regelgeving niet universeel of universeel succesvol is, doet niet af aan haar
bestaansreden, net zoals het bestaan van misdaad niet de noodzaak van strafrecht wegneemt. In de
woorden van Bill Fenrick: 'De vooruitgang in het recht van gewapend conflicten is marginaal, maar
niettemin reEel. Marginale bewegingen vooruit zijn waarschijnlijk hetbeste dat verwacht kan worden
wanneer humanitaire belangen botsen met militaire noodzakelijkheid "at the vanishing point of law"'.4

4 Fenrick. W.J., "New Developments in the Law Concerning the Use of Conventional Weapons in Armed Conflict", 7lze
Canadian Yearbook ofIntemational Law, Vol. 19, No.19, 1981, p. 256.
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The late Sir Hersch Lauterpacht once famously declared that 'if international law is, in some ways,
the vanishing point of law, the law of war[11 is, perhaps even more conspicuously, at the vanishing
point of international law.'2 Taking this claim a stage further, it has been asserted that 'the law on the
battlefield would be at the vanishing point of the law of war.,3 With this healthy scepticism at the
forefront of our minds, here opens consideration of the legality of the use of anti-personnel mines on
the battlefield under prevailing international humanitarian law.
In 1997, the international community witnessed the adoption and signature of a new international
legal instrument, the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer
of Anti-Personnel Mines and on their Destruction: As its name indicates, the Convention prohibited
not only the use of anti-personnel mines5 but also their production, stockpiling and transfer (as well as
their development, acquisition and retention, whether direct or indirect).6 This achievement
represented the culmination of energetic campaigns over several years by hundreds of nongovernmental organisations (NGOs) belonging to the International Campaign to Ban Landmines
(ICBL), the International Committee of the Red Cross (ICRC), and the United Nations (UN).
But with States currently outside the legal purview of the Convention representing more than onehalf of the world's population and allegedly holding more than 200 million anti-personnel mines in
stockpiles,7 and with anti-personnel mines continuing to be laid in a number of conflicts around the
A number of military lawyers still tend to prefer the term law (or laws) or war to international humanitarian law when
referring to the body of international law that governs the lawful conduct of warfare (1'us in beHo). According to Professor
Christopher Greenwood: 'International humanitarian law includes most of what used to be known as the laws of war,
although strictly speaking some parts of those laws, such as the law of neutrality, are not included since their primary purpose
1

is not humanitarian.' Greenwood, C., "Historical Development and Legal Basis", in Fleck, D. (ed.), 77;e Handbook of
Humanitarian Law in Armed Conjlicts, Oxford University Press, US, 1995, p. 9; Condorelli, L., "Le droit international
humanitaire, ou de l'exploration par la Cour d'une tena A peu prds incognita pour elle", in Boisson de Chazournes, L. etaL
(eds.), Intemational Law, theInternational Court oflustice andNuclear Weapons, Cambridge University Press, Cambridge,
1999, p. 231. See also Roberts, A. and Guelff, R. (eds.), Documents on the Laws of War, 2nd edn., Clarendon Press, Oxford,
UK, 1989, pp. 1-2. (Hereinafter, this work. in its second edition, will be referred to as Documents on the Laws of War.)
According to the International Committee of the Red Cross: 'International Humanitarian Law (IHL), or theLaw of War as
[it] is known in the armed forces, is a set of rules established by treaties or custom, which are specifically intended to solve
humanitarian issues directly arising from international or non-international armed conflicts. They limit, for humanitarian
reasons, the right of the parties to a conflict to choose the methods and means of warfare and they protect persons and
property which are, or may be affected by conflict. IHL is composed of the Geneva Conventions and their Additional
Protocols of 1977, which aim to safeguard military personnel who are placed "hors de combat" and persons not taking part in
hostilities, and the Law of the Hague, which determines the rights and duties of belligerents in the conduct of operations and
limits the choice of methods of warfare.' See for instance ICRC Newsletter, ICRC Sri Lanka, No. 2, December 1997, p. 2,
<http://www.icrc.org>.
2 Lauterpacht, H., "The Problem of the Revision of the Law of War", Bn'tish Yearbook ofIntemationalLaw, Vol. 29,1952,

.382.
Rogers, A.P.V., Law on the

Battlefield, Manchester University Press, Manchester, 1996, p. 3. Commander Bill Fenrick
makes a similar claim, declaring that the vanishing point of the law of war is most likely to be found in the body of law
regulating combat operations, 'because it is at that point that law most clearly confronts force.' Fenrick, Lt.-Col, W.J., "New
Developments in the Law Concerning the Use of Conventional Weapons in Armed Conflict", Canadian Yearbook Of

International Law, Vol. 19, No. 19,1981, p. 229.
4 Hereinafter, for reasons of brevity, the Convention is generally referred to as the Convention on the Prohibition ofAntiPersonnel Mines. This designation has no legal status.
5 As will be seen inka, international humanitarian law has traditionally concentrated on the use of a given weapon; other
issues, such as production, stockpiling and transfer have generally fallen within the ambit of arms control and disarmament
fora.

6 Article 1 (1)(a) and (b), Convention on the Prohibition ofAnti-Peisonnel Mina.
7 See for instance Landmine Monitor, "New study reveals 250 million stockpiled landmines in 104 countries, 19 million
destroyed to date", Press release, Geneva, 15 December 1999.
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world,8 we are entitled to ask how far the 'vanishing point' of the law of war lias effectively put an end
to the threat of anti-personnel landmines, variously termed a scourge,9 a plague,10 a deadly legacy,11 or,
12
in terms of the human cost, a worldwide epidemic.
This work, then, has as its aims to consider the current legality of the use of anti-personnel mines
on the battlefield under customary and conventional humanitarian law, as well as the prospects for the
law being respected in practice - both by governmental and non-governmental armed forces and
groups. It further seeks to consider the development of the law regulating anti-personnel mines within
the wider context of the future development of international humanitarian law itself. It is intended that
the information contained herein be accurate as of end September 2000, unless otherwise stated.

The Development and Use of Anti-Personnel Mines
Landmines13 may be 'concisely defined as mass-produced, victim-operated, explosive traps.'14
This definition 'excludes booby-traps by virtue of the term "mass-produced", although in reality the
difference between landmines and booby-traps can be academic.'15 Likewise, the distinction between
anti-personnel16 and anti-tank or anti-vehicle mines,17 improvised explosive devices18 and even certain
sub-munitions, can be, and is, fiercely debated.19 The simplest blast anti-personnel mine comprises
20
four elements: a case, a fuze, a detonator, and an explosive filling.
8 Between May 1999 and August 2000. for example, the International Campaign to Ban Landmines (ICBU reported, inter
alia, extensive use of anti-personnel mines in the conflicts in Chechnya and Kosovo, continued use by treaty signatory
both signatories, and
Angola, likely use by treaty signatories Burundi and Sudan, and alleged use by Ethiopia and Rwanda,
by Uganda and Zimbabwe, both States Parties. See ICBL, Landmine Monitor Repon 2000, Toward a Mine-Free World,
Human Rights Watch, Washington DC, August 2000, pA 1-2,4-6, 158. (Hereinafter, this report will be referred to as
Landmine MonitorReport2000.) For the most comprehensive overview of the reported useof anti-personnel mines in 1998 March 1999, see ICBL, Landmine Monitor Report 1999. Towarda Mine-Free World, Human Rights Watch, Washington,
April 1999. (Hereinafter, this report will be referred to as Landmine Monitor Repon 1999.)
9 See for instance UNICEF, Anti-Personnel Mines, A Scourge on Children, UNICEF New York, 1994.
10 See for instance ICRC, A Silent Menace: Landmines in Bosnia and Herzegovina, ICRC, Geneva, March 1998.
11 See for instance Human Rights Watch and Physicians for Human Rights, Landmines, A Deadly Legacy, New York,
October 1993. Hereinafter, this work wilI be referred to as A Deadly Legacy.
12 See for instance ICRC, 77te worldwide epidemic of tandmine injuries: 77ze ICAC's health onented approach, ICRC,
Geneva, 1995.
13 The term landmine is often used interchangeably with anti-personnel mine, most notably by the ICBL. Stricto sensu, of
subject of this work, as well as anticourse, a landmine includes anti-tank/anti-vehicle mines, which are not the primary
personnel mines. Hereinafter, where the word landmine is used, other than in the context of the ICBL, it refers to all
landmines, not merely anti-personnel mines.
referred to as Die Histog of
14 Croll, M., 71:e Histog ofLandmines, Leo Cooper, UK, 1998. p. ix. Hereinafter, this work is

Landmines.
15
Ibid. See infra Chapter 2 for a further discussion of this issue.
engaged in an
16 The term personnel originates in the early nineteenth century, coming from French, and means people
organised undertaking (such as military service), being distinguished from the matiriel used in the undertaking. See for
instance 71 e New Ovord Diction ag Of English, Clarendon Press, Oxford, UK, 1998, p. 1386.
17
The definition of an anti-personnel mine, and the legal distinction between anti-personnel and anti-vehicle mines, are
discussed in both Chapter 1 and Chapter 2 infra, as seemingly different definitions of what constitutes an anti-personnel mine
are contained in two existing international legal instruments. There are no legal definitions of what constitutes an anti-vehicle
or an anti-tank mine, though a simple working definition could be 'any landmine other than an anti-personnel mine'.
Increasingly, anti-vehicle mine is used rather than anti-tank mine; the term is employed in both major international legal
instruments governing landmines.
18 Similarly, the issue of improvised explosive devices (IEDs) is discussed in both Chapter 1 and Chapter 2 infra. At least one
commentator seemingly regards IEDs as being synonymous with booby-traps. Wyatt, Maj. (ret.) J.D.R., "Land mine warfare,
recent lessons and future trends", International Defense Review, Vol. 22, No. 1, 1989, p. 1499.
Mines Advisory Group,
19 See for instance McGrath, R., "Definitions and Anti-Handling Devices", Discussion Paper,

Cockermouth, UK, August 1997.
m Cornish, P., Anti-Personnel Mines, Controlling the Plague of 'Butte'flies', Royal Institute for International Affairs,
have three elements, a primary charge or detonator; a
London, 1994, p. 11. Cornish records that: 'The explosive filling may
of
Various
types explosive are used, such as RDX, TNT, trotyl, trialene and
secondary or booster charge, and a main charge.
tetryl.' Ibid.
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The precise origin of the anti-personnel mine is a moot point. To date, the most authoritative work
on the subject, Mike Croll's 77:e History of Landmines, published in 1998, claims that modern
landmines 'trace their lineage from non-explosive predecessors such as the spikes and stakes that were
employed by ancient armies.'21 Croll asserts that the term 'mine' is derived from the Latin mina meaning a vein of ore 2 - and 'was originally applied to the excavation of minerals from the earth. The
technique and the term were borrowed by military engineers who dug mines during sieges and packed
them with explosives to cause the collapse of fortifications (...) the expression was close enough to
apply to the process of burying victim activated explosive charges and from around 1880 onwards the

word landmine gained common usage. 923
The 'so-called "mine" was a common feature of medieval siege warfare. (...) The besieger
removed as much earth as he could carry away from beneath some exposed comer of the fortifications,
and shored up the hole with beams. He then filled the space between the beams with straw and
brushwood, and set fire to it. When the supports were consumed, the wall crumbled downwards into
the hole, and a breach was produced. (...) Over time, gunpowder and explosives took the place of fire,
but the essentially medieval technique was retained, and was used as recently as the First World
War.' 24

But the earliest known description of a pressure-operated landmine seemingly comes from a book
by a German military historian entitled 77:e Perfect German Soldier, published in 1726.25 The author,
Freiherr von Flemming, talks of the use of a»ddennine (literally, a flying mine), which consisted of a
ceramic container with glass and metal fragments embedded in the clay containing 2lb of gunpowder,
buried at a shallow depth in the glacis26 of a fortress and activated by someone stepping on it or
27
touching a low-strung wire.
It was not until the American Civil War, however, that widespread use occurred on the battlefield
of what may justly be termed anti-personnel mines.28 Badly outnumbered in their struggle with the
Unionists, Confederate troops needed to reinforce their defences to delay and imperil the Union forces;
anti-personnel mines also permitted a withdrawal without sacrificing precious manpower in rearguard
actions. 'Thus the demand for landmines coincided with a period in which technology was sufficiently
advanced to fulfil it.'29
The invention of these 'infernal machines'30 is usually attributed to Brigadier-General Gabriel
Rains of the Confederate Army.31 In the spring of 1862, when commanding a garrison of 2,500 men at
Yorktown, Rains ordered his troops to prepare artillery shells so that they could be exploded by
pulling trip-wires or by being stepped on.32 The first casualties of these early anti-personnel mines
,33
were reported on 4 May 1862; even some of the Confederate troops deemed the devices 'barbaric
21

7lze Histoo, of Landmines, p. ix; see also pp. 1-8.
22 According to the New Oxford Dictionary of English, however, the word mine is from Old French mine and perhaps of
Celtic origin. New Oxford Dictionary of English, op. cit., pA 1176-7.

Histog of Landmines, p. ix: see also pp. 8-9.
Cornish, P.,Anti-Personnel Mines, Controlling the Plague of 'Butterflies',op. cit., p. 18, citing Oman, C., The Art OfWar
in the Middle Ages, Volume One: 378-1278AD, Greenhill, London, 1991, p. 133.
25
The History of Landmines, p. 10.
26
A glacis is a sloping bank around a fort that exposes attackers to the defenders' missiles. See for instance New OAord
Dictionary
of English, op. cit., p. 777.
27
See Kreuzfeld, U., in Dupuy, T.N. (ed.), 7lze International Military and Defence Encyclopaedia, Vol. 4, Brassey's,
London, 1993, pM 1757-8, cited by Tlie History of Landmines, 9 15.
28 77ze Histog o/Landmines, p. 15. Thus, as Croll points out, the oft-made claim that anti-personnel mines were first laid to
anti-tank mines in the First World War, is clearly incorrect. Ibid., p. 31. See for instanceA Deado,Legacy, pp. 16»17.
rotect
The History of Landmines, p. 15.
30
The Unionist General who captured Yorktown, George B. McClellan, is alleged to have written to his wife that mine
warfare 'is the most murderous and barbarous thing I ever heard of.' Perry, M.F., Infernal Machines, 77ze Stog of
Confederate Submanne andMine watfare, Louisiana State University Press, Baton Rouge, US, 1985, 9 22.
31
Rains would subsequently lose the forefinger and thumb of his right hand while experimenting with a fuze designed to
'explode from the slightest pressure.' 7lze Histog ofLandmines, p. 17.
23 See 77ze
24

321bid., p. 16.
33 i

Said one [Confederate] infantryman while being led though the minefield at Yorktown: "This is barbarism."' Minnich,
"Incidents of the Peninsular Campaign", Confederate Veteran, 1922, p. 53, cited by Perry, M.F.,In»nat Machines, op. cit.,
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and Rains' commanding officer forbade their further use, declaring them neither a 'proper nor
effective method of war'.34 Yet, despite concerns on both sides, use of the weapons continued and in
1864 at Fort McAllister, near Savannah, mines killed 12 men and wounded 80 others during the Union
assault.35 It was following this battle that the commander of the Union Army, General William T.
Sherman uttered his now famous dictum that the use of mines 'was not war, but murder'.36
Croll claims that not more than 20,000 mines were used during the entire war and that they
probably inflicted only a few hundred casualties in all, but he notes that the figures 'conceal the
importance of the lessons they demonstrated: the delays they imposed, the caution they induced and
the acceptance of an extremely distasteful manner of killing one's enemies[.] (...) It would be another
76 years before they were again used by an American soldier.'37 But in a salutary indication of the
problems that would subsequently be confronted as a result of the use of anti-personnel mines on the
battlefield, he notes that in 1960 five landmines with Rains' fuzes were recovered in Alabama. Nearly
100 years after they were laid, the powder was 'still quite dangerous'.38
Largely as a result of the static trench warfare in which the machine gun ruled supreme, antiFirst World
personnel mines were not extensively deployed on the battlefield in Europe during the
early
in
the war but
entanglements
War.39 Apparently, tripwire-activated mines were laced within wire
phased
quickly
they were often as dangerous to the side that laid them as to the enemy and they were
out:° However, anti-personnel mines and booby-traps were laid in abandoned positions in anticipation
of an enemy advance.41 These weapons were adapted from artillery shells, with specially-designed
fuzes screwed into the bottom of the shell.42
In the Second World War, however, landmines, both anti-personnel and anti-tank, were used on a
huge scale.43 According to the US Defense Intelligence Agency, more than 300 million anti-tank mines
were used during the war, including 220 million by the Soviet Union.44 Landmines were integral to the
famous battles at El Alamein45 and Kursk,46 among others. It is claimed that one German anti-

by declaring that
Indeed, Croll reports that the debate reached the Southern Secretary of War who vindicated Rains
landmines could be used along roads to delay pursuit, in front of defences to repel attack, and in rivers and harbours to attack
warships. 7 ze History of Landmines, p. 16.

-4.25.

35 Ibid., p. 18.

in war in advanceof
36 Ibid.. although Sherman later records his belief that the use of mines (called torpedoes) was justifiable
274.
footnote
an enemy. See inka Chapter 1, p. 27,

37

77:e History of Landmines, p. 20.
Perry, M.F.,Infemal Machines, op. cit., p. 206, cited by ibid., p. 20.
39
7lie Histog ofLandmines, p. 25. It is alleged that landmines were used more extensively in German East and South-West
Africa both as defensive barriers and as a way of closing roads. Ibid.,9 27. These included so-called 'pipe' mines, which
were the first designed specifically to wound rather than to kill. Ibid., pp. 27-8.
40
SME, Chatham,
School of Military Engineering (SME), 77,e Work of the Royal Engineers in theEuropean War 1914-19,
UK, 1924, p. 257, cited by ibid., p. 26.
41
nze Histog OfLandmines, p. 26; see also pp. 27-28.
42 lbid.. p. 26. Under Article 8 of the Armistice Agreement of 11 November 1918 the Germans were required to hand over
plans showing where mines had been laid. Ibid., p. 27.
43
According to Croll, by the end of the war, the Germans had manufactured 16 different types of anti-tank mine, 10 different
mines. Dze Histog of
types of anti-personnel mine, and used many different types of improvised devices and captured
the
and
the
anti-handling device,
of
n
This
included
incorporatio
development
Landmines, op. cit., p. 37; see also pp. 38-52.
and the first use of an aerially-delivered scatterable anti-personnel mine. Ibid., PA 39,46-7. Towards the end of the war, the
Germans experimented with magnetic-influence, vibration-sensitive, radio-controlled and frequency-induction fuzes.Ibid., p.
38

48.

Croll, however, notes that while many advances in mine warfare were the result of German innovation, it was in fact the
British who first started laying mines en masse during the Second World War, with around 350,000 mines laid on the South

77ze History of the Corps Of
and east coast of England in around 2,000 individual fields. Pakenham-Walsh, Maj .-Gen. R.P.,
Of Landmines, p. 54.
Die
History
Royal Engineers, Vol. X, Institute of Royal Engineers, Chatham, 1986, p. 288, cited by
Wa,fare - Trendr and
44 US Defense Intelligence Agency and US Army Foreign Science and Technology Center, Landmine
of statistics
the
discussion
Given
16.
Projections, December 1992, DST-116OS-019-92, p. 2-1, cited inA Dead(yLegacy, p.
figure of 67
a
reported
which
sources
regard,
Soviet
Croll
cites
this
In
unclear.
inka, the accuracy of these estimates remains
million Soviet-laid mines. Zatylkin, B.V., 7 ze Occupation ofSapper, Dosaaf SSR, Moscow, 1978, p. 23, cited in 77:e Histog

ofLandmines, op. cit, p. 37.
45 See Dze History of Landmines, pp.

61-63; Landmine Monitor Report

1999,

9 880. Though, interestingly, Field Marshal
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personnel mine, the Schrapnelimine 35 or S mine as it was later called, 'was probably the most feared
device encountered by Allied troops' in the Second World War.47
In late 1943, when given the task of preparing defences against the expected Allied invasion of
France, Field-Marshal Rommel gave the following instructions to his chief engineer officer General
Wilhelm Weise:
'Our only possible chance will be at the beaches - that's where the enemy is always weakest. I want
anti-personnel mines, anti-tank mines, anti-paratroop mines. I want mines to sink ships and mines to
sink landing craft. I want some minejields designed so that our infantry can cross them, but no enemy
tanks. I want mines that detonate when a wire is tripped; mines that explode when a wire is cut; mines

that can be remotely controlled and mines that blow up when a beam of light is interrupted. ,48
Following the end of the Second World War, demobilised soldiers introduced the term 'minefield'
into everyday parlance, meaning a situation beset with problems.49 And more than 50 years later, many
countries are still clearing anti-personnel mines (and, of course, other unexploded ordnance) left on the
former battlefields: These include Albania (which is also clearing anti-tank mines from the First
World War),51 Belarus,52 Belgium,53 Denmark,54 France,55 Moldova,56 Niger,57 the Russian Federation,58
the Solomon Islands,59 and Ukraine.60 On the other hand, it was reported that within two years of the
cessation of hostilities, by using mostly prisoner of war (POW) labour, some 90 million landmines had
been cleared.61
Since 1945, the design of mines is said to have concentrated on five criteria: effectiveness, size,
detectability, logistic effort, and speed of laying.62 But bounding technological advance has also

Montgomery, the commander of the allied forces in North Africa, barely mentions landmines in his work on the history of
warfare. He does, though, point out that 'minefields were laid in the desert very much as they were in the sea.' See FieldMarshal Viscount Montgomery of Alamein, 77:e History of Wadare, The World Publishing Company, Cleveland, 1968,9
512.

For details of the use of mines in North Africa see for instance Ceva, L., "The Influence of Mines and Minefields in the
North African Campaign of 1940-1943", Paper presented to the Symposium on Material Remnants ofthe Second World War
on Libyan Soil, Geneva, 28 April to 1 May 1981 ; Vines, A., "The Crisis of Anti-Personnel Mines", in Lawson, R,J. et at.,
(eds.), To Walk Without Fear, 77te Global Movement to Ban Landmines, Oxford University Press, Toronto, 1998, p. 119.
(Hereinafter, this work will be referred to as To Walk WithoutFear.) Following the difficulties encountered in clearing mines
left over from the battles in North Africa, a British report entitled "Engineer Lessons from the North African Campaign"
recommended the design of a new form of mine capable of 'self-destroying after a certain period to avoid the need for
lifting'. Ibid., p. 65.
46
The History ofLandmines, p. 66. See also Healy, M., Kursk 1943. The Tide Turns in the East, Osprey Military, pp. 31, 33,
36,38,41,57,64,69.
47 Sloan, Lt.-Col. C.E.E., Mine Wadare on Land, Brassey's, London, 1986,9 36, cited in 77,e History of Landmines, p. 42.
48
See Ambrose, S.E., D-Day June 6, 1944.· The Chmactic Battle Of World WarII, Simon & Schuster, New York, 1994, p.

588, cited in
49

71,e History of Landmines,p.74.
The History of Landmines, p. 53.

50 On this issue see for instance Norwegian People's Aid, "Humanitarian Mine Action", Landmine Monitor Fact Sheet
prepared for the Meeting of the Standing Committee of Experts on Mine Clearance, Geneva, 13-15 September 1999. In early
October 2000, it was reported that German chemical weapons sunk by the Allies in the Baltic after the Second World War are
beginning to disintegrate, releasing deadly poisons into one of the world's most heavily fished seas. See Chazan, G.,
"Dumped World War II Shells", DaiD Telegraph, 8 October 2000.
51 Landmine Monitor Report 1999, p. 701.
52 Ibid., P. 773.
53 Ibid., p. 547.

54 Ibid.. p. 584.

55 Webster, D., "One Leg, One Life at a Time", New York Times Magazine, 23 January 1994, pp. 26-33.
56 Landmine Monitor Report 1999, p. 745.
57
These mines are apparently among those laid in Libya near the frontier with Niger, but which have moved over the border
due to the slow movement of sand dunes over the decades. Ibid.,p. 74.
58 Ibid., 9 8 1 1.

59 Ibid.,p. 374.
60 Ibid.. p. 579. Casualties continue to this day. See for instance "World War II mine explodes in Ukraine, killing three
children", AP, Kiev, 8 August 1997.
6177ze Histog of Landmines, p. 94. See also infra footnote 134; Chapter 1, p. 27, footnote 274.
62 Ibid., p. 96.
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resulted in rapid obsolescence and by the 1990s more than 600 types of landmine had been produced.63
Anti-Personnel mines were used widely in both the Korean and Viemam Wars, for example, and both
of these wars led to the specific development of new anti-personnel mines. In Korea, landmines
accounted for just under 5 per cent of US troop casualties,64 and many UN casualties resulted from
UN-laid minefields that were unrecorded.65 Uncleared mines remaining from the conflict still remain
66

on Korean territory to this day.
As a result of experiences during the Korean War, in particular following human-wave attacks
against UN positions, the US developed the M18 Claymore directional fragmentation mine.67 When
detonated, either by trip-wire or by electric command wire, hundreds of steel ball bearings are hurled
68
out in a 60-degree arc. The lethal radius is 50 metres.
The Vietnam War saw the first widespread use of remotely-delivered or'scatterable' mines by US
forcese seeking to stop the flow of men and material from North to South Vietnam through Laos and
Cambodia.70 Aerially-delivered anti-personnel mines had a number of obvious advantages of their
manually-emplaced counterparts: they could be deployed rapidly, required little logistic support, and
could be laid deep within enemy-held territory, causing disruption in troops movements and supply
lines, all with minimal risk to the air-crews.71 But at the same time, they represented a substantial
danger to advances by friendly forces.72 Thus, without a self-destructing or self-neutralising
mechanism and in the absence of straightforward and effective clearance techniques, remotelydelivered mines represented ' a modern version of the ancient, reviled practice of poisoning wells or

ploughing salt into farmland.'73
Indeed, one of the reasons advanced for the US defeat in Vietnam is its inability to cope with the
Vietcong's method of offensive mine warfare, which at times paralysed US forces.74 Thus, in 1965,
65-70 per cent of US Marine Corps casualties were caused by mines and booby-traps.75 As Croll notes:
'As the Second World War saw the mixed minejield firmly embedded into the defensive doctrine of

of
conventional armies, so the Vietnam War established the mine as a major offensive weapon
,76
guerrilla forces. Technology and manpower could be countered by simplicity and stealth.

state-ofDuring the 1970s Italian companies in particular developed and'market[ed] aggressively
virtually
was
Misar's
the-art fuze mechanisms and modern plastics:77 One such anti-personnel mine
undetectable SB33, 'which featured an anti-shock device that made it insensitive to explosive
clearance. Optional extras included a choice of colour, a special paint that made it undetectable to

are commonly divided into four categories: blast, fragmentation, bounding, and directional
primary
method of causing injury.
on
their
fragmentation, based
64
But anti-tank mines resulted in 38 per cent of tank losses. Ibid., p. 97.
65
Engineer Agency for Resource Inventories, Landmine and Countermine watfare, Korea, 1950-54, Vol. 5, p. A3, cited in
ibid., p. 99. See also Landmine Monitor Report 1999, p. 477.
501.
66 See for instance Landmine Monitor Repon 1999, p. 478; Landmine Monitor Repon 2000,9
63

Ibid. Anti-personnel mines

6777:e

History ofLandmines, p. 100. See also A Deadly Legacy, p. 20.

68 Ibid.

114 million anti-personnel
69 It is reported that between 1966 and 1968, the US Department of Defense procured more than

mines for use in the Vietnam War. Cornish, P.,Anti-Personnel Mines, Controlling the Plague of 'Buttedlies',op. cit, p.7.
m SeeA DeadlyLegacy, pp. 17-18; 77:e Histo,yofLandmines, pp. 107-8. For details of the long-term impacton Vietnam of
the use of anti-personnel mines see for instance Handicap International,Landmines in Vietnant, 77ze Cowani's War, Brussels,
1996.
71

77ze History of Landmines,

72 A

pp. 107-8;

A

Deadly Legacy, p. 17.

Deadly Legacy, p. 18.

73 77ze Histog ofLandmines, p. 108.
74 7yze Hiftoo of Landmines, pp. 102, 107. To make up for their lack of resources, the Vietcong frequently resorted to
'stealing' from minefields. As a result, it is estimated that 16 per cent of US mine casualties, and 50 per cent of total
Australian casualties, were caused by American-manufacturedmines.lbid., p. 104. See alsoLandmineMonitorReport 1999,
p. 384.
'5 US Defense Intelligence Agency and US Army Foreign Science and Technology Center, Landmine Wa$re - Trends and
Projections, op. cit., p. 2-1, cited in A Deadly Legacy, p. 18.
76

The History of Landmines, p. 108.

77 Lbid., p. 112.
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infra-red equipment and an anti-handling device:78 Meanwhile, the US, based on its experiences in
Vietnam, poured 'billions of dollars into corporate research and development laboratories' to
develop
mines that would sel f-destruct within a pre-set time (usually 4-48 hours).79 It even seemingly
developed landmines that served as chemical weapons, each mine containing a quantity of VX nerve

gas.80

The Gulf War saw extensive use of anti-personnel mines by both Iraqi and Coalition armed
Although initial estimates of seven million Iraqi-laid mines subsequently appeared to be an
exaggeration,82 the minefields confronting the Coalition were a matter of considerable concern. In fact
they were breached relatively quickly, using a variety of existing and improvised clearance
techniques.83 For its part, the Coalition forces used aerially-delivered GATOR mine systems and the
British deployed its JP233 runway-denial system on Iraqi airfields.84 The true effectiveness of these
forces.81

scatterable mines, however, remains a matter of some dispute,85 but certainly the much-vaunted selfdestruct mechanisms had a relatively high failure rate,86 resulting, as in the Vietnam War, in danger to
the advancing troops. 87
Yet, while mine technology advanced rapidly, the typical use of landmines involved the manual
emplacement of 'long-lived'88 anti-personnel mines in internal armed conflicts by both government
armed forces and armed opposition groups.89 In Angola,90 Cambodia,91 Ethiopia, Mozambique,92
Nicaragua,93 Iraq,94 Somalia,95 Sudan and many other countries, mines were used to terrorise civilians
and control their movements:6 Proliferation was fuelled by low cost of anti-personnel mines, with
average prices ranging from US$3-15:7 And as the Soviet Union crumbled, bitter conflicts in the

78 Ibid.
79

Landmine Monitor Report 1999, pp.

322-3.

80 "US atoll destroying super-mines, ending North Pacific operations", AFP, Auckland, 5 October 2000.
8I
The History of Landmines, pp. 1 18-23.
82 See for instance Landmine Monitor Report 1999, 9 15. See also in#a Chapter 3, p. 149.

83 The History of Landmines, p. 120.
84 Ibid, p. 121.
85 See for instance Gard, R., "The Military Utility of Anti-Personnel Mines", in To Walk Without Fear, pp. 142-4.
86
Estimated to be at least 10 per cent. 77:e Histoo OfLandmines, p. 121.
87
Ibid., p. 143. According to a paper by two Pentagon officials, landmines caused 34 per cent of US casualties in Operation
Desert Storm. A former US Assistant Secretary of Defense who served in the Gulf War, 'was also
struck by the fact that US
minefields were unmarked; that no minefield maps were available; that the US could not even provide a general area
description of where the mines were supposed to have landed, Iet alone where they actually did.' Landmine MonitorRepon
1999, p. 336.
88

That is, without any self-destruct or self-neutralisation mechanism incorporated. Such mines are sometimes referred to as
'dumb' or 'persistent' mines. A self-destruct mechanism is, as the name suggests, an automatically functioning device
incorporated into the mine that causes it to explode after a pre-set period of time; self-neutralisation, on the other hand, uses a

chemical process to render the mine inert.
89
For instance, the ICBL's Landmine Monitor Report for 2000 reports that 76 different types of anti-personnel mine from 22
countries have been deployed in Angola alone. Landmine MonitorReport 2000, p. 130.
90 See for instance Africa Watch, Landmines in Angola, New York, 1993; Human Rights Watch Arms Project, StiUKUling.·
Landmines in Southern Africa, US, 1997.
91
See for instance Asia Watch and Physicians for Human Rights, LandMines in Cambodia, 77,e Coward's War, US, 1991,
pp. 21-58; Davies, P., 77ze War of the Mines: Cambodia. Landmines and the Impoverishment of a Nation, Pluto Press,
Colorado, 1994.
92 See for instance Human Rights Watch, Landmines in Mozambique, New York, 1994; Human Rights Watch Arms Project,
Still Killing: Landmines in Southern Africa, US, 1997.
93

Americas Watch, Landmines in EI Salvador and Nicaragua: The Civilian Victims, Human Rights Watch, New York,

December 1986.
94 See for instance Middle East Watch, Hidden Death: LandMines and CivUian Casualties in Iraqi Kurdistan, New York,
1992.

for instance African Rights and Mines Advisory Group, Viotent Dee6 Live On - Landmines in Somalia and
Somatiland, London, 1993; Physicians for Human Rights, Hidden Enemies: Land Mines in Northern Somalia, Boston,
November 1992.
95 See

96

A Deadly Legacy, op. cit., p. 23; see also Landmine Monitor Report 1999, p. 447.
Manufacturing and Trade, New York, 1996; Lancinzine Mon itorRepon 1999, pp . 457,
458,496. Hi-tech mines are, however, considerably more expensive.
97 See for example DHA Factsheet on
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Caucasus and the former Yugoslavia,- which included some of the world's leading landmine
producers, saw widespread use of anti-personnel mines. Half a century on from the appalling
destruction inflicted by the Second World War, battlefields in Europe were once more littered with
explosive remnants of war.
But the increasingly widespread use of anti-personnel mines was not limited to armed forces and
armed groups. By the 199Os, civilians in many countries were laying mines for their own purposes.
even to
In Cambodia, for instance, they have been used to protect homes and livestock, for fishing,
settle local disputes:00 In Colombia and the Casamance region of Senegal, anti-personnel mines are
allegedly used to protect illegal drug plantations.101 And in Georgia, landmines are reportedly used to
uproot

trees ! 102

In Kosovo, which saw extensive minelaying by Yugoslav forces and Serb paramilitaries and,
though to a lesser extent, by the Kosovo Liberation Army (KLA) in 1998 and 1999,103 even children
were schooled in the art of mine warfare, presumably in preparation for the expected ground assault by
NATO forces. According to a British KFOR soldier who found instructional equipment intended for
children in a school: 'They have the information here to learn over and above what a skilled Class 1
Ordnance
an
Royal Engineer with two years' experience would know, more on a par with Explosive
to
is
quite
rational
it
and
years,
ten
Disposal specialist. (...) They have been in a state of war for
war
the
though
even
And
assume that once they leave school they are going to defend their country.'104
between the Federal Republic of Yugoslavia and the North Atlantic Treaty Organization (NATO) was
formally ended in June 1999, anti-vehicle and anti-personnel mines continued to be laid in the
province in furtherance of ethnic strife.105
Based on an historical assessment of the use of all landmines (i. e., not merely anti-personnel
of forces that used
mines), Croll asserts that given the range of tactical situations, terrain and types
of the late 20th
them, mines have undoubtedly been one of the most flexible weapon systems
sleep,
Century.106 He claims that the 'intelligent' mine is 'perhaps the "perfect soldier": it does not
that
on
to
claim
goes
he
,
controversially
pain.'107
More
feel
and
is unable to
require feeding or paying
the
years
2,500
After
Century[.]
21st
the
of
warhero
(...)
the mine, 'the silent sentinel, may become the
,108
machine"
is
here
to
stay.
evolution of the victim-operated trap is not complete, the "infernal

98 See

for instance The Silent Menace -Landmines in Bosnia andHenegovina, ICRC/UNHCR, Geneva, 1997.

99 See also Landmine Monitor Report 1999, pp. 183, 698, 700.
and Laos: Understanding the Costs", in
'00 See for instance Davies, P., "Mines and Unexploded Ordnance in Cambodia

Kumar,K. (ed.), Rebuilding Societies After Civil War, Critical Roles for International Assistance,LynneRienner,US, 1997,
Monitor Report 1999, pp. 389, 393.
F· 243. See also Landmine
'1 Landmine Monitor Report 1999,9 299: Landmine Monitor Report 2000, p. 98.
102ibid.. p. 794.
mbs andLandmines inKosovo, ICRC, Geneva, August 2000, pp.
103 See for instance,Eflosive Remnants OfWar, ClusterBo
refugees",
Irish Times, 22 June 1999.
to
risk
17-18; see also "Four deaths in blast show
given lessons in how to make
104 Farrell, S., "Serb pupils learnt tactics of terror", Times, 29 June 1999. See also "Youngsters
landmines", Scotsman, 29 June 1999.
in Kosovo, ICRC, Geneva, August 2000.
105 See for instance Explosive Remnants of War: Cluster Bombs and Landmines
106
771% Histog ofLandmines, p. 123.
107 Ibid., P. 147.

108'Ibid.. pp. 147, 152.
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The Development of International Humanitarian Law Applicable to
Weaponsio
As Professor Greenwood remarks: 'Throughout its history, the development of international
humanitarian law has been influenced by religious concepts and philosophical ideas.110 Customary
rules of warfare are part of the very first rules of international law.'111 In India, in the fourth century
BC, for example, literature and laws contained provisions that forbade the use of certain means of
combat, such as poisoned or burning arrows.112 Likewise, the Greeks113 and Romans customarily
observed a prohibition against the use of poison or poisoned weapons: 14 In 1132, the Lateran Council
declared that the crossbow and arbalest were 'unchristian' weapons,115 though their use continued,
seemingly unarrested by this sacred prohibition.
It was not until the latter half of the 19th Century that a written international agreement first
prohibited a specific weapon or war. The 1868 St Petersburg Declaration Renouncing the Use, in
TimeofWar, ofExplosive Projectiles Under400 Grammes Weighti16 was negotiated by 16 States,117 at
an International Military Commission convened at the invitation of the Russian Tsar.118 It prohibited
the use of a newly-developed 'exploding' bullet designed to destroy ammunition wagons but which
also exploded upon impact with a soft surface (such as, for instance, the human body).119 But in the
words of Professor Greenwood:
'The importance of the 1868 Declaration lies not so much in the specific banwhich it introduced as in
its statement of the principles on which that ban was based. The Preamble to the Declaration reflects

the theories developed by Rousseau nearly a century earlier and is the classic statement of the
principle that it is prohibited to employ weapons or methods of wa,fare which are likely to cause
unnecessary su#ering. Humanitarian law accepts that one of the legitimate objects of warfare is to
disable enemy combatants (and in many cases this necessarily involves killing) but it rejects the use of

weapons which cause additional suffering for no military gain. That principle remains important
today. It is one of the general principles of humanitarian law, by which the legality ofall weapons and
means of warfare faN to be measured It also inspired a number of other international agreements
,120
banning specific weapons, such as poison gas and soft-headed or "dumdum" bullets.
In 1899, at the First Hague Peace Conference,121 two further international agreements sought to
prohibit, with varying degrees of success, the 'use of projectiles the sole object of which is the
109 For a thoughtful introduction to this issue see for instance Oeter, S., "Methods and Means of Combat", in Fleck, D. (ed.),
772e Handbook ofHumanitanan Law in Armed Conflictg, op. cit., pp. 105-10; Greenwood, C., "Humanitarian Law and Laws

of Wai', Centennial of the First International Peace Conference, Preliminary Report, June 1998. For a more general
overview of the development of international humanitarian law, see for instance Munsch, F., "History of the Laws of War",
Encyclopaedia of Public Inteman'onal Law, Vol. 4, North Holland, Amsterdam, pp. 326-9.
110 On this point see also Johnson, J.T., Can Modem WarBe Just,, Yale University Press, New Haven and London, 1984, pp.
86-104. Johnson, at p. 89, cites the philosopher Locke's Essay Concerning Civil Government, wherein Locke strongly
condemns means of war that have effects of war enduring after the war has end. Johnson gives the example of a scorchedearth policy, though the example of anti-personnel mines would also appear appropriate. See also Rogers, A.P.V.,Law on the

Battlefield, Manchester University Press, Manchester, 1996, p. 1.
111 Greenwood, C., "Historical Development and Legal Basis",op. cit., p. 12.
112 Ibid., p. 13; Documents on the Laws of War, p. 29.
113 6
When Odysseus had gone to Ephyra to procure a deadly drug for smearing his arrows, Ilus refused to give it to him on the
ground that the gods would not sanction such an act.' Phillipson, C., International Law and Custom ofAncient Greece and
Rome, Macmillan & Co. Ltd., 1911, p. 209, cited by Robblee Jr., Capt. P.A., "The Legitimacy of Modem Conventional
Weaponry", 771e Military Law and Law of War Review,Vol. XVI, No. 4,1977, p. 403.
114 Documen on the Laws of War, p. 29.
I5
Ibid. See also Greenwood, C., "Historical Development and Legal Basis", op. cit., p. 15.
116 Hereinafter, this instrument will be referred to as the 1868 St Petersburg Declaration.
117
Austria-Hungary, Bavaria, Belgium, Denmark, France, Great Britain, Greece, Italy, Netherlands, Portugal, Prussia and the
North German Confederation, Russia, Sweden and Norway, Switzerland, Turkey, and Wurtemberg.Documents on the Laws
of War, p. 32
18 Ibid., p. 29; see also Greenwood, C., "Historical Development and Legal Basis", op. cit., p. 19.
1

1

119 Documents on the Laws of War, p. 29.
6,

120 Greenwood, C., Historical Development and Legal Basis", op. Cit., pp. 19-20, foomotes omitted.
121 See for instance Documents on the Laws of War, p. 35.

10

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

diffusion of asphyxiating or deleterious gases',122 and'the use of bullets which expand or flatten easily
in the human body, such as bullets with a hard envelope which does not entirely cover the core or is
pierced with incisions.' 123 Indeed, it was the failure of the 1899 Hague Declaration Concerning
World War124 that resulted in
Asphyxiating Gases to stop the use of chemical warfare during the First
Prohibition
of
the
Use in War of Asphyxiating,
the
Protocol
for
Geneva
1925
the negotiation of the
of
Warfare.125
Methods
Poisonous or Other Gases, and of Bacteriological
World War, efforts to
Despite the horrific impact on civilians of weaponry used during the Second

the United Nations Convention
prohibit specific weapons were stymied until the adoption, in 1980, of
on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed
to be Ercessively Injunous or to Have IndiscriminateE ecti:26 Three protocols originally annexed to
this Convention, respectively, prohibited the use of 'any weapon the primary effect of which is to
injure by fragments which in the human body escape detection by X-rays';127 restricted the use of
mines, booby-traps and other devices;'28 and restricted the use of incendiary weapons.129 A Protocol IV
outlawing the use of laser weapons specifically designed to blind was added in September 1995 at the
First Review Conference of the Convention, and in May 1996, the same Conference adopted an
amended Protocol II.130
The only other significant international humanitarian law agreement governing a specific
weapon131 is the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and on 77:eirDestruction:32 It is possible, however, that anumber of additional
Protocols will be adopted by the Second Review Conference of the 1980 Convention on Conventional
Weapons, due to take place in Geneva in 2001.133

The Development of International Humanitarian Law Applicable to
Anti-Personnel Mines
to

Although the relevant instruments of international humanitarian law applicable anti-personnel
mines are discussed in detail in Chapters 1 and 2 in#a, in understanding the development of the law
of the ICRC and the ICBL. Both of
during the 199Os, it is essential first to consider the respective roles
of international humanitarian
evolution
these organisations have been hugely influential in the recent
law governing the use of anti-personnel mines.
Hague Declaration (IV, 2) Concerning Asphyxiating Gases. See Documents on the Laws of War, pp. 35-7.
158-9. Hague Declaration (IV, 3) Concerning Expanding
123 That is, the infamous 'dumdum' bullets. See inka Chapter 3, pp.
39-41.
Bullets. Documents on the Laws of War, pp.
including 100,000
124 It is alleged that chemical warfare in the First World War resulted in some 1.3 million casualties,
Nijhoff,
Martinus
Dordrecht
Weapons
Chemical
the
on
Convention,
Commentag
A
R.,
Trapp,
and
fatalities. Krutzsch, W.
122

1994, p. 1.

Protocol. See Krutzsch, W. and Trapp, R., A
125 Hereinafter, this instrument is referred to as the 1925 Geneva Gas
Commentag on the Chemical Weapons Convention, op. cit., pp. 137-46.
Weapons or
126
This Convention, which is generally hereinafter referred to as the 1980 Convention on Certain Conventional
lin#a.
Chapter
in
in
detail
1980 CCW, is considered
127 Protocol I. Documentf on the Laws of War, p. 479.
128 Protocol H. See ibid., pp 479-84.
129 Protocol III. See ibid., pA 484-5.
130

inka Chapter 1.
on
Of course, other instruments of international law are also applicable to theuse of weapons. See for instanceDocuments
development,
the Laws Of War, pp. 17-18. Thus, for example, arms control and disarmament agreements prohibit the
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'remnants of war.' and to extend the scope of all other Protocols to include internal armed conflicts,
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The Role of the International Committee of the Red Cross
The ICRC first raised concerns about landmines - anti-tank as well as anti-personnel - in 1955,
following the use of POW labour for clearance during and following the Second World War.134 But
following unsuccessful attempts to include the regulation of specific conventional weapons in the 1977
Additional Protocols to the Geneva Conventions, the ICRC maintained a relatively low profile as
States negotiated and adopted under UN auspices the 1980 Convention on Certain Conventional
Weapons (1980 CCW) including its annexed Protocol II which regulated the use of landmines, boobytraps and other devices.
As the 1980s wore on, and the number of casualties due to anti-personnel mines grew and grew,
ICRC field surgeons, reportedly sick of amputating the limbs of young children and other civilians,
asked the organisation's Geneva headquarters to promote the need for effective preventive action
through a change in international law.135 A number of carefully-planned meetings and seminars
followed, beginning with the Montreux Symposium on Mines, held in 1993. Then in February 1994,
as States were preparing to attend intergovernmental meetings of experts in Geneva to prepare the
First Review Conference of the 1980 CCW, the then President of the ICRC, Cornelio Sommaruga,
astonished many, including within the institution itself, when he declared that from a 'humanitarian
point of view' a 'world-wide ban on anti-personnel mines is the only truly effective solution [to the
landmine crisis]. ,136
In the autumn of 1995, as negotiations in Vienna at the first session of the CCW Review
Conference staggered on inexorably towards deadlock,137 the ICRC decided to launch, for the first time
in its history, a public media campaign in favour of the total prohibition of anti-personnel mines, with
the ultimate goal of stigmatising the weapon in order to make its use 'unconscionable'. With targeted
regional seminars and workshops, some devoted to assessing the military utility of anti-personnel
landmines, others looking at their humanitarian impact, the ICRC and certain national Red Cross
societies contributed significantly to raising the consciousness of the world to the consequences of the
widespread and indiscriminate use of the weapon.
The publication in 1996 of a study commissioned by the ICRC into the military effectiveness of
anti-personnel mines in 26 armed conflicts beginning with the Second World War marked one of the
turning points in the effort to stem the use and proliferation of landmines:38 Its central conclusions
were that: 'Although the military value of anti-tank mines is acknowledged, the value of [antipersonnel] mines is questionable. (...) The limited military utility of [anti-personnel] mines is far
outweighed by the humanitarian consequences of their use in actual conflicts. On this basis their
prohibition and elimination should be pursued as a matter of utmost urgency by governments and the
entire international community.'139 Largely as a result of the ICRC's work, ministries of defence were
less able to continue to justify their retention of anti-personnel mines on the basis of an overriding, but
unspecified, military utility.
Thereafter, from the launch of the 'Ottawa Process' 140 in October 1996 until the adoption of the
Convention on the Prohibition of Anti-Personnel Mines in September 1997, the ICRC participated in
134 It had previously insisted that the compulsory use of prisoners of war for mine clearance be explicitly outlawed in the
Third Geneva Convention of 1949, after the implicit prohibition in the corresponding 1929 Geneva Convention was not

respected during and after the Second World War. See inj>a Chapter 1, p. 27, footnote 274.

135 See for instance the Foreword by Comelio Sommaruga in Maresca, L. and Maslen, S. (eds.), 77,e Banning of AntiPersonnel Landmines, The Work of the International Committee of the Red Cross 1955-1999, CambridgeUniversity Press,
Cambridge, UK, October 2000, p. xvii.
136 See ibid, p. 264.
137 In fact, only one session of the Review Conference had originally been envisaged, but the failure to reach agreement led to
two further sessions in 1996.
138 Anti-Personnel Landmines: Friend or Foe. A Study of the Military Use and Efectiveness ofAnti-Personnel Mines,ICRC.
Geneva, 1996.
139
See Maresca, L. and Maslen, S. (eds.), 77:e Banning ofAnti-Pemonnel Landmines, op. cit., pp. 418-9.
140 See for instance Lawson, R.J., "The Ottawa Process and the International Movement to Ban Anti-Personnel Mines", To
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meetings as an Expert Observer lending its unequalled knowledge ot international humanitarian law to
the movement to prohibit the weapon. In accordance with its role -'to work for the faithful application
of international humanitarian law applicable in armed conflicts'141 _, the ICRC is currently engaged in
on Conventional Weapons
promoting the ratification and implementation of both the 1980 Convention
Mines.
Notwithstanding the increasingly
and the Convention on the Prohibition of Anti-Personnel
professional involvement in international humanitarian law142 of non-governmental organisations
(NGOs), such as Human Rights Watch, the ICRC should once again be called upon to play a pivotal
new internationallaw in the Second Review Conference of the 1980 Convention on
role in

promoting
Conventional Weapons.

The Role of the International Campaign to Ban Landmines143
The ICBL was born out of the work of field- and human-rights-based NGOs that became
communities in conflict and
increasingly concerned by the dramatic effects of anti-personnel mines on

post-conflict settings. The ICBL's own 'ban movement chronology'144 records the first notable event in
the putative campaign as the publication in September 1991 by Asia Watch of Human Rights Watch
77te Coward's War, in which
and Physicians for Human Rights (PHR) of Land Mines in Cambodia,
the manufacture, possession,
on
ban
unconditional
an
of
on
both organisations called for 'considerati
in all international and
on
contact
that
detonate
transfer, sale and use of land mines and other devices
5145
internal conflicts.
In November 1991, Vietnam Veterans of America Foundation NVAF), Washington, and Medico
International (MI), Frankfurt, agreed to launch jointly a campaign of advocacy to bring together NGOs
in a co-ordinated effort to ban landmines. The following year, Handicap International (HI), Human
Rights Watch (HRW), MI, Mines Advisory Group (MAG), PHR and VVAF all met in New York and
a first NGO Conference on Landmines in
agreed to co-ordinate campaigning efforts and to co-sponsor
London in 1993.146 The six NGOs issued a 'Joint Call to Ban Anti-Personnel Landmines', the founding
document of the ICBL:47 The 1993 conference brought together 50 representatives of 40 NGOs to
strategise on building the campaign to ban landmines. HI, HRW, MI, MAG, PHR and VVAF were
formally recognised as the Steering Committee of the ICBL and VVAF was named as its Co-ordinator.
The same year, following lobbying by HI,148 the French Foreign Ministry sent a letter to the UN
Secretary-General officially requesting a review conference of the 1980 CCW.149 In the autumn of
Walk Without Fear, pp.
141 See

160-84.

on 20 July
for instance the amended Statutes of the International Committee of the Red Cross, which came into force

No. 324, 1
1998. "Statutes of the International Committee of the Red Cross", International Review of the Red Cross.
September 1998, pA 537-43.
asguardian of internationalhumanitanan
142 See for instance Sandoz, Y., The International Committee Ofthe Red Cross
1998.
March
law, ICRC, Geneva,
Chronology';
143
Unless otherwise stated, this section is based on information contained in the ICBL's own 'Ban Movement

see <http://www.icbl.org>.
144
See <http://www.icbl.org>.
op. cit, pp. 102-3.
145
Asia Watch and Physicians for Human Rights, Land Mines in Cambodia. The Coward's War,
to Chabasse, the idea for
According
p.
r,
60.
WithoutFea
Walk
To
,
Campaign"
"The
French
146 See for instance Chabasse, P.,
a NGO network came from Rae McGrath, the founder of Mines Advisory Group.
to Ban Landmines", To Walk WithoutFear, p.
147 See for instance Williams, J. and Goose, S., "The International Campaign
928.
for:
The joint call was
22: Landmine Monitor Report 1999, p.
o An international ban on the use, productiog stockpiling, and sale, trans» or export of anti-personnel mines, and
o The establishment of an internationatfund. administered by the United Nations, topromote andfinance landmine
awareness, clearance and eradication programmes worldwide: and

contribute to the
o Countries responsible for the production and dissemination of anti-personnel mines to
international fund.
See for instance A Deadly Legacy, pp. 361-2.
wrote to the
148
According to one of HI's Co-Directors, Philippe Chabasse, the idea came from Senator Leahy who
the Review Conference. Chabasse, P., "The French Campaign",
organisation asking them to push the government to call for
To Walk Without Fear, p. 62.
p. 35.
149
In accordance with the procedure laid down in Article 8 of the Convention. See infra Chapter 1,
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1993, the 48* session of the UN General Assembly adopted a resolution formally calling for the
review conference:50 The same session also adopted a resolution calling for a moratorium on the
151
export of anti-personnel mines.
In 1994, the UN Secretary-General submitted his first report on mine clearance, noting that the
'best and most effective way' to solve the global landmine problem was a complete ban of all
landmines.152 Before the UN General Assembly that year, and following extensive pressure by the US
Campaign to Ban Landmines and Patrick Leahy, the Democrat Senator of Vermont, US President Bill
Clinton called for the first time for the 'eventual elimination' of landmines.
In 1995, Belgium became the first country to pass domestic legislation banning landmine use,
production, procurement, sale and transfer, including components, parts and technology. But whereas
a growing number of States were by then supporting a total prohibition of anti-personnel
mines, the
1995 Review Conference of the 1980 CCW was unable to reach consensus. The decision was taken to
suspend proceedings and to reconvene with two further sessions of the Conference in 1996.
In March 1996, prior to the adoption by consensus of amended Protocol II annexed to the 1980
CCW, VVAF sponsored two full-page advertisements in the New York Times calling on the US
President to ban anti-personnel mines immediately. The second of these
advertisements was an open
letter to the President signed by retired General Norman Schwarzkopf and 14 other
high-ranking
officers.153 The military case for anti-personnel mines was coming under ever-increasing scrutiny.
In 1997, media attention given to landmines increased exponentially following high-profile visits
to Angola and Bosnia-Herzegovina by the late Princess of Wales.154 Following the successful adoption
of the Convention on the Prohibition of Anti-Personnel Mines, the Nobel Peace Prize was awarded
jointly to the ICBL and its Co-ordinator, Jody Williams.Is The same year, on 10 December, a few days
after the signature by 123 States of the Convention, the ICBL and Ms Williams received the prize at
the formal ceremony held in OSIO. 156
In September 1998, following an energetic campaign in favour of ratification of the Convention on
the Prohibition of Anti-Personnel Mines by both the ICBL and the ICRC, Burkina Faso became the
40* country to deposit its instrument of ratification with the UN Secretary-General thereby triggering
the Convention's entry into force on 1 March 1999. This landmark event was celebrated by bellringing and campaign events in more than 30 countries; and by this time, the ICBL had grown into a
coalition of more than 1,300 NGOs in more than 75 countries. 157
The most significant event in ICBL's recent history has been the publication in April 1999 and

August 2000 of Landmine Monitor, the ICBL's 'unprecedented initiative (...) to monitor
implementation of and compliance with' the Convention. In this impressive research document, which
is revised, updated and reissued annually,158 the objectives of the ICBL are now stated to be:
o

An international ban on the use, production, stockpiling, and sale, transfer, or export of anti-

personnel mines;
150 UN General Assembly resolution 48/79, paras. 5-7. See bl» Chapter 1, p. 36, footnote 357.
151
UN General Assembly resolution 48/75K of 16 December 1993.
152

UNDoc. A/49/357 of 6 September 1994.
153 Though a number, including General Schwarzkopf, have since distanced themselves from the letter.
154
Somewhat surprisingly, these events are absent from the ICBL's own chronology. Although the first visit to Angola in
January 1997 was made at the invitation of the British Red Cross, the visit to Bosnia-Herzegovina in August 1997 was
organised by the Landmines Survivors Network (LSN), a member of ICBL's steering committee.
155
An article in the Seattle Post-Intelligencer by a member of the editorial board declared that 'it wasn't just the bunnyhugging peaceniks who backed Williams. A driving force in the movement was Bobby Muller. president of the Vietnam
Veterans of America Foundation himself rendered paraplegic in that war: Shapley, T.. "Clinton's cruel decision on land
mines risks too many lives", Seattle Post-Intelligencer, 17 April 2000.
156 In an article for the Canadian book, To Walk WithoutFear, Williams and Steve Goose of Human Rights Watch claim that
the Nobel Peace Prize convinced Japan to sign the treaty. See Williams, J. and Goose, S., "The International Campaign to
-

Ban Landmines", in To Walk Without Fear, p. 46.
157 ICBL, "Mine Ban Treaty Enters Into Force - ICBL Praises Progress, Condemns Users", Press release, Oslo, 1 March
1999. There are now said to be 1,400 member organisations in 90 countries. Landmine Monitor Report 2000,9 981.
158
Each annual report is published just prior to the Annual Meeting of States Parties of the Convention on the Prohibition of
Anti-Personnel Mines.

14

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

o

o

o

The signing, ratification, implementation, and momtonng of the 1997 Mine Ban Treaty;

1,0

Increased resources for humanitarian demining and mine awareness programmes; and
Increased resources for landmine victim rehabilitation and assistance.

Statistics and the Development of International Humanitarian Law
Governing Anti-Personnel Mines
Given the widespread use of figures in the campaigns to prohibit anti-personnel mines, it is
the accuracy of statistics. Figures
appropriate, before concluding this introduction, to address briefly
mines
of
number
the
being emplaced, the number
relating to the estimated number of mines uncleared,
of mines stockpiled, and the number of mine victims annually worldwide, have all played a prominent
role in both the ICBL and the ICRC campaigns and were widely reported in the media.160 The issue has
become increasingly embroiled in controversy, with particular concern being raised by former military
figures161 and a number of deminers, especially those linked with the UK-based mine clearance
organisation, the Halo Trust.162
In 1993, the US Department of State conducted enquiries through its embassies and concluded in a
report to Congress that there were between 65 and 110 million uncleared anti-personnel mines
affecting 62 countries:63 The second report, issued the following year, concluded that some 80-110
million anti-personnel mines were littered across 64 countries.164 These figures were adopted by the
United Nations, and the ICBL and the ICRC decided to use generally a figure of 100 million
165

landmines in their advocacy work.
the number of uncleared
Although no one, even today, can give an accurate, verifiable figure for
of the campaigns, that
days
anti-personnel mines worldwide,166 it was apparent to many from the early
and Transfer of
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Plague of 'Butterflies',op. cit., p. 5.

itute), May 1998, p. 44.
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Director of the extreme right-wing think-tank, the Center for Security Policy, as justification for
campaign supporting the landmine ban.
'public
relations'
its
in
ICRC
the
by
spent
was
money
taxpayer's
million of US
Conference was US$25 million and that none
Likewise, Mike Croll claimed incorrectly that the cost of the Oslo Diplomatic
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the figures were exaggerated.167 They included, for instance, a reported 23 million mines in Egypt,168 a
figure possibly inflated by the authorities for political purposes,169 and which also seemingly
encompassed a very high percentage of other unexploded munitions:70 Likewise, in BosniaHerzegovina, estimates went as high as six million mines,171 but it is now reliably believed, based on
recovered minefield maps, that somewhere around 750,000 anti-personnel mines remain to be
cleared.172 In Cambodia, where estimates are of 6 million mines, Halo Trust confidently asserts that
there are no more than 300,000.173 In Afghanistan, an initial estimate of 35 million mines was
downgraded to 10 million,174 after it was pointed out that this would have involved the Soviets laying
some 10,000 mines per day, every day of its nine-year military involvement. Halo Trust, for instance,
asserts that there are fewer than one million anti-personnel mines on Afghan soil. 175
Moreover, estimates of the numbers of mines being laid each year also varied widely. The UN
claimed in 1994 that between two and five million landmines were being laid each year, 176 but that
only 100,000 were being cleared. The former figure is no longer believed valid (if ever it were),177 and
it is now asserted that more mines are being cleared than laid 178 (although the statistical basis for this
assertion is also noticeable by its absence). 179
Certain mine clearers objected strongly to these over-estimates,180 which they blamed for causing
donors to shy away from adequately funding mine clearance,181 and they variously criticised the ICBL,
the ICRC and the UN for the situation. Thus, in early 2000, a study published on behalf of the Pro
Victimis Foundation, a financial supporter of the Halo Trust, found that the UN estimate of how many
mines were buried in the ground were 'overly inflated' and called upon the organisation either to
revise and update its estimates or to drop the use of figures.182 But little evidence was produced to
Cambodia, Chad, Egypt, Iran, Iraq, Libya, and the Republic of Korea.
167
See for instance Flynn, M., "Politisches
Minenfeld", in Der Uberblick, No. 2, 1999, pp. 86-9.
168 Germany is reported to believe that there are no more than 1.5 to 2 million landmines (Le., including anti-tank
mines)
uncleared from World War II in Egypt. There are, though, landmines also remaining from subsequent conflicts. See
Landmine Monitor Repo,12000, p. 922. It was previously reported that the US Central Intelligence Agency believed there
were no more than 1 million landmines undeared in Egypt. Windrem, R., "How bad is the problem?", NBC News, 17
September 1997. See also "Egypt to Ask WWII Rivals to Clear Landmines", Xinhua, Cairo, 20 October 1997; "Egypt's
landmines are old and hard to locate in The Devil's Garden", Arabic News, 9 October 1997.
169
Egypt has repeatedly called for US$250 million from the UK and Germany to clear landmines left over from the Second
World War. See Landmine Monitor Report 2000, p. 923: see dso Landmine Monitor Report 1 999, p. 15.
170 According to Landmine Monitor, Egypt includes all unexploded ordnance within these figures. Landmine MonitorRepon
2000, p. 922.
171 See for instance

Parliamentary Assembly of the Council of Europe, Recommendation 1343 (1997) on anti-personnel

landmines
and their humanitarian implications, adopted on 24 September 1997.
172
See The SilentMenace op. cit., pp. 5,15. It was reported in late 1999, that 120,000 anti-personnel mines had been cleared
since 1996. See for instance "Ridding the world of land mines", Chicago Tribune, 27 November 1999.
173 Alford, P., "Cambodia's landmine myths exploded", Australian, 3 June 2000, <http://www.news.com.au>.
174 See 71:e Histog ofLandmines, 9 131.
175 See for instance Lynch Jr., Maj.-Gen. J.D., "Landmines, Lies, And Other Phenomena", op. cit., citing Jefferson, P., "A
Political Minefield", 77,e Wall Street Jounial. 15 October 1997. The Halo Trust was presumably the source for the
Washington Post estimate of between 500,000-800,000 landmines (anti-vehicle as well as anti-personnel mines) used during
the conflict. Since 1990, Halo Trust claims to have found and destroyed more than 22,000 landmines. See Constable, P.,
"Afghan minefields go to the dogs", Washington Post, 6 March 2000, p. A16.
176 See for instance "Assistance in Mine Clearance", Report of the Secretary-General, issued as UN Doc. A/49/357 on 6
September 1994, p. 7.
177

Though, the Landmine Monitor still claimed in 2000 that millions of mines had been laid each year in the 197Os, 1980s
and early 1990s. Landmine Monitor Report 2000, p. 5.
178 See for instance US Department of State, Hidden Killers, Washington DC, September 1998, p. v.
179 In the view of the author, even this assertion may be wrong, at least for 1999. In 1999, substantial numbers of antipersonnel mines were used in Angola, the Eritrea-Ethiopia conflict, the Federal Republic of Yugoslavia (Kosovo), the
Russian Federation (Chechnya), and unknown numbers of mines were being used in the Democratic Republic of Congo, Sri
Lanka, Uganda, among other countries.
180 See for instance "Landmine numbers 'hugely exaggerated"', Sunday Telegraph, 29 November 1998.
181

The History ofLandmines, p. 131.
Bottagliero, I., 120 Million Landmines Deployed WorWwide.· Fact orFiction, Fondation Pro Victimis Geneva, UK 2000,
pp. 79-80.
182
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justify their claims that donors were actually being deterred.183 In fact, the excessively high costs of
mine clearance as a result of bloated expatriate salaries and the problems of re-mining in certain
countries such as Angola, may be more responsible for any diversion of funding away from mine
clearance operations. There was also a suspicion that former soldiers, as Western deminers tend to be,
were less than enthralled at the prospect of civilian, particularly NGO, intervention in military
affairs.184

Furthermore, the organisations and agencies under attack appeared unrepentant. In 1999, the
ICBL, for instance, pointed out, somewhat disingenuously: 'Nobody knows how many mines there are
in the ground, and that number is not very relevant, despite the attention given to the issue. What is
relevant is how many people are affected by the presence of mines, which are obstacles to post,185
conflict reconstruction and socio-economic development. A spokesman for MAG, the UK-based
mine clearance organisation, said the UN figures 'might be inflated' but added that, 'this does not
mean the problem is not a major one.'186 A representative of the UN's Mine Action Service, the UN
,187
focal point for mine action, stated that 'All we can do is make intelligent guesses.
On the other hand, original ICBL estimates of 100 million anti-personnel mines in stockpiles have
been revised sharply upwards to the current estimate of 250 million lying in the arsenals of 108
countries.188 And in response to attacks on the use of estimates of mine numbers, the British Red Cross,
stood its ground. A spokesman declared: 'Every 20 minutes someone somewhere is injured by a
,189
landmine. That' s all that matters.
Yet, concern was even expressed at the accuracy of the estimated figures of landmine victims. In
1999, according to the Landmine Monitor: 'Just as with the number of landmines in the world, the
number of landmines survivors remains difficult to definitively answer. Even more daunting is trying
to get a complete picture of landmine casualties. Victim profiles vary from country to country - but
what is consistent is that the vast majority of mine victims are civilians.'190 Between March 1999 and
May 2000, the Landmine Monitor believed that there were new landmine and UXO victims in 71
according
countries.191 In 1999, the ICRC produced nearly 9,000 prostheses for mine victims,192 though
193
to LSN, there were some 300,000 living landmine victims globally.
In 1994, the US State Department quoted a figure of 500 people killed or injured each week (Le.,
24,000 each year),84 a number supported by the ICRC:95 The ICBL and the UN appeared to favour an
for certain) to
In fact, the opposite appears to be true, as funding for mine clearance appears (it is rather difficult to know
have risen dramatically over the past five years. The question of how effectively these additional resources have been targeted
183

is, however, a different kettle of fish.
184 According to Croll, for instance: 'Most of the bodies that work in the field are humanitarian groups, and are by nature
pacifist and suspicious of the military. Most deminers are former soldiers like myself. It makes communication very
difficult.' See Croll, M., "Wrong turning in a minefield: Diana was wrong", Independent, 20 August 1998.
185
Landmine MonitorRepon 1999, pp. 13, 14, 15. For the ICBL's present position see for instance the Statement of Facts
issued by the ICBL Mine Action Working Group in 1998.
186 Ngqiyaza. B., "Landmines: UN figures exaggerated, group says", Johannesburg Business Day, 4 May 2000.
187 See for instance "Landmine numbers 'hugely exaggerated"', Sunday Telegraph, 29 November 1998.
188
"New Study reveals 250 million stockpiled landmines in 105 countries, 17 million destroyed to date", Landmine Monitor
also Vines, A., "The
press release, Geneva, 9 December 1999. See also Landmine MonitorReport 1999, op. cit., p. 11; see
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around the world, such as San Marino, Andorra, and Saint Lucia, appear never to have maintained [anti-personnel mine]

stockpiles.'

189 See for instance "Landmine numbers 'hugely exaggerated'",op. cit
19oLandmine MonitorRepon 1999, p. 23. Even this last statement is open to question. During armed conflict, such figures as
See for instance 7lze SilentMenace, op. cit See
may be reliable suggest that combatants are often the more frequent victims.

dso Landmine Monitor Report 1999, pp. 95, 566.
191 Landmine Monitor Report 2000, p. 23.

1921bid., p. 1057.
193 u
Press Conference on Anti-Personnel Mine Convention", 1 March 2000. It is believed that this figure pertains only to
'direct' anti-personnel mine victims. SeeLandmine MonitorRepon 2000, pp. 989-90, for the ICBL's expanded definition of

who constitute mine victims.
194
United States Department of State, Hidden Killers: the Global Landmine Crisis, Washington DC, 1994, p. v.
195 See for instance ICRC website: <http:Uwww.icrc.org>.
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estimate of 26,000 per year. 196 Initially at least, these figures did not seem excessive. 197 However, by
1998, numbers appeared to be falling.198 In Cambodia, for instance, it was claimed that the number of
mine victims annually had fallen from about 3,000 in 1996 to 1,012 in 1999.199
In 1997, at theInternational Conferencefor a Global Ban on Anti-Personnel Landmines held
in Brussels, the ICRC announced that they had been compiling a registry of landmine incidents from
'credible sources' throughout the world. In 1996 alone, it recorded incidents in which 7,404 people
had been killed or injured from landmine explosions. It noted that it was likely that the statistics record
but a small fraction of the human cost, and suggested that 24,000 might actually be an underestimate.200 Based on available information, however,201 the author believes that some 12,000
individuals are being killed or injured each year by anti-personnel mines (i. e., as opposed to antivehicle mines or unexploded ordnance).

196 See

for instance ICBL website: <http://www.icbl.org>.
for instance, South Sudanese mine victims alone were reported to number 1,725. Landmine Mc,ttitorRepon 1999,

197 In 1996,
p. 159.

·98 See for instance Landmine Monitor Repon 1999, p. 24.
199
Though these figures, as in a number of cases, included all landmine and also UXO casualties. See Landmine Monitor
Report 2000, p. 395. See also Alford, P., "Cambodia's landmine myths exploded", Australian, 3 June 2000,
<http://www.news.com.au>; "Only 30 Years: Cambodia's Landmines", Economist, 7 November 1998.
200
Maresca, L. and Maslen, S. (eds.), 77ze Banning ofAnti-Personnel Landmines, op. cit., pp. 543-4.
201
See Landmine Monitor Report 2000, pp. 23-6, for the best summary of available data.

18

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

Anti-Personnel Mines under the 1980 Convention on Certain Conventional Weapons

19

Chapter 1

Anti-Personnel Mines on the Battlefield under the
1980 Convention on Certain Conventional
Weaponsv

The Historical Background to the Convention203
The experiences of the Second World War, with its quantum leap in weapons technology, had
graphically demonstrated the need for strengthened legal protection of the civilian population against
modern warfare and its many excesses. In June 1955, the International Committee of the Red Cross
(ICRC) issued its Draft Rules for the Protection of the Civilian Population from the Dangers of
Indiscriminate Wa,:fare,204 elaborated following a meeting of experts held in Geneva the previous
year.205 With weapons of mass destruction and specific conventional weapons clearly in mind, the
1955 Draft Rules sought to prohibit weapons 'contrary to the laws of humanity', whose consequences
were 'unpredictable and uncontrollable'.206
Of the draft rules, two provisions are particularly relevant to the use of landmines and could even
be considered as a precursor to their future regulation under the 1980 Convention on Certain
Conventional Weapons (CCW):
'The use of so-called delay-action projectiles is only authorized when their effects are limited to the
objective itself.207

Weapons capable of causing serious damage shall, so far as possible, be equipped with a safety
device which renders them harmless when they can no longer be directed with precision against a
,208
military objective.
202

As noted above, the formal title is the United Nations Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects.ThesimpURed
formulations, Convention on Certain Conventional Weapons or CCW, which have no formal legal status, are used in this
work for the sake of brevity. For a discussion on the background to the adoption of the formal title see Roach, Capt. J.A.,
"Certain Conventional Weapons Convention: Arms Control or Humanitarian Law?", Militag Law Review, Vol. 105,
Summer 1984, pp. 16-17; Kalshoven, F., "The Conventional Weapons Convention: Underlying Legal Principles",
International Review of the Red Cross, 1990,No. 279, p. 515.
203 For an interesting personal account of the background to the adoption of the 1980 Convention on Conventional Weapons
(CCW) see Kalshoven, F., "Conventional Weaponry: The Law from St Petersburg to Luceme and Beyond", in Meyer, M.A.
(Ed.), Armed Conflict and the New Law: Aspects of the 1977 Geneva Protocols and the 1981 Weapons Convention, British
Institute of International and Comparative Law, London, 1989, pp. 251-70. See also UN, "Summary of Negotiations Leading
to the Conclusion of the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which
May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects and of Subsequent DevelopmentsRelated to
the Convention", UNDoc CCH/CONF.I/(RE/5, 6 May 1994 (hereinafter, UN, Summag ofNegotiations).
204 Hereinafter, the 1955Draft Rules.
205
For further background on the elaboration of the 1955 Dra# Rules and its subsequent revision see DraARules forthe
Limitation ofthe Dangers Incurred by the Civilian Population in Time of War, 24 edn., ICRC, Geneva April 1958, pp. 21-6.
206
See Article 10, 1955DraARules. See also Roach, Capt. J.A., "Certain Conventional Weapons Convention", op. cit, p. 7.
Yves Sandoz, the ICRC's Director of International Law and Policy, stated that the Draft Rules were drawn up because it was
felt that civilians were inadequately protected against the effects of hostilities by the Geneva Convention Relative to the
Protection of Civilian Persons in Time of War of 12 August 1949 (hereinafter 1949 Geneva Convention IT/). Sandoz, Y.,
"Prohibitions or Restrictions on the Use of Certain Conventional Weapons", International Review ofthe Red Cross, JanuaryFebruary 1981, p. 4.
207
Artide 10(4) . See Draft Rules for the Limitation of the Dangers Incurred by the Civilian Population in Time of War, 2"d
edn., ICRC, Geneva, April 1958, p. 9.
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In its commentary of these articles, the ICRC noted that 'since war is carried on everywhere, the
use of the weapons prohibited by the laws of humanity is even more dangerous to the civilian
will often be completely without any material
population than to the combatants[.] (...) And civilians
,209

protection against such weapons.
Red Cross and Red
Following comments, and not a little concern, from a number of national
Crescent societies,21° the ICRC revised the 1955 Draft Rules and transmitted them for consideration to
the 19th International Conference of the Red Cross, held in New Delhi, in October-November 1957.211
The Conference in turn formally requested the ICRC to submit to governments the revised Draft
proposals and
Rules, a record of the discussions on the issue at the Conference, and the text of
amendments contributed by the national societies.212 But governmental reaction to the proposals
remained muted.213 Certainly few were eager to consider the adoption of new international legislation
based on the Draft Rules, and the question of regulation of weaponry fell into abeyance for a decade.
Renewed interest in adopting further international standards governing means of warfare followed
the 1968 International Conference for Human Rights held in Tehran.214 The Conference adopted a

resolution calling upon the UN General Assembly to request the Secretary-General to study 'the need
for additional humanitarian international conventions or for possible revision of existing Conventions
conflicts and the
to ensure the better protection of civilians, prisoners and combatants in all armed
9215
of
warfare.
means
and
prohibition and limitation of the use of certain methods
Following the resolution, the same year the UN General Assembly adopted Resolution 2444
(XXIII) entitled 'Respect for Human Rights in Armed Conflicts'216 calling upon the Secretary-General
The study, which was submitted on 20 November
to prepare a study on this issue for its consideration.
of weapons and proposed that the legality of
use
the
1969,217 reviewed previous efforts to restrict
napalm be the subject of further detailed study.218
st International Conference of the Red
In parallel with the work of the UN, and following the 21
of the use of
Cross held in Istanbul in 1969,219 the ICRC had renewed its interest in the regulation
weapons, as well as the broader development of international humanitarian law, and decided to
convene a Conference of Government Experts on the Reajjirmation and Development of International
208 Article 1 1. See ibid., p. 10.

209 lbid., p. 76.
the reaction of a national
210
The often close relationship between a national society and its respective government means that
matter.
subject
society to a certain proposal may also predict the government views on the
Dangers Incuned by the CivUian
211
The amended Draft Rules were renamed the Dra# Rules for the Limitation of the

Population in Time of War.
the Civilian Population
212 SeeICRC, Final Record concerning the Draft Rules for the Limitation of the Dangers Incurred by
in Time of l'Far, ICRC, Geneva, April 1958, p. 141.
213
the prohibition of weapons they regarded as
to
Despite the Second World War, few governments were enthusiastic accept
militarily useful.
Convention", op. cit, p. 7. The UN convened the
214 See for example Roach, Capt. J.A., "Certain Conventional Weapons
the 20'h anniversary of the Universal Declaration
and
Rights
Conference to commemorate the International Year for Human

of Human Rights.

May 1968 of the International
Operative Paragraph 1, Resolution XXIII, "Human rights in armed conflicts" of 12
2/41.
A/CONF.3
Doc.
UN
May
13
to
April
1968,
Conference on Human Rights, Tehran, 22
216
or Restrictions on the Use of Certain Conventional
See Shaw, M., "The United Nations Convention on Prohibitions
Capt. J.A., "Certain Conventional
Weapons, 1981" , Review of International Studies, Vol. 9,No. 2, 1983,9 110; Roach,
Weapons Convention", op. cit, p. 7.
215

217 UN DOC. AJ8052.

p. 7.

UNDoc. A/8803. See Roach, Capt. J.A., "Certain Conventional Weapons Convention", op. cit.,
concluding that 'belligerents should refrain from using
219 The ICRC submitted a report to the 21 st International Conference
218

weapons:

o

o

of a nature to cause unnecessary suffering;
and combatants without
which, on account of their imprecision or their effects, harmed civilian populations
distinction;
or time.'
whose consequences escaped from the control of those employing them, in space

o
Report on the work of Experts,
SeeICRC, Weapons that may Cause Unnecessary Suffering or have Indiscriminate Effects,
Cause
Sufeing).
Unnecessag
ICRC, Geneva, 1973, pp. 1-2 (hereinafter, Weapons that may
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Humanitarian Law Applicable in Armed Conflicts.In 1972, at the second session of the Conference,
the experts of 19 governments proposed in writing that the ICRC should convene a separate meeting
of experts specifically to discuss the regulation of conventional weapons under international
humanitarian law. The following year, the ICRC convened two meetings (hereinafter the 1973 ICRC
Experts Meetings), which included experts from 21 countries as well as a number of representatives of
the UN and non-governmental organisations. The experts discussed general legal issues governing
means of warfare, and the possible regulation of weapons of mass destruction, small-calibre
projectiles, blast and fragmentation weapons, time-delay weapons, incendiary weapons and potential
future weapons, particularly lasers. 220
Subsequently, repeated attempts were made to prohibit or restrict the use of specific conventional
weapons in the two 1977 Additional Protocols221 although at least one observer felt that in designing
the Protocols the ICRC 'seemed to have decided not to touch the law relating to different types of
weapons.'222 A number of governments were also markedly unenthusiastic about regulating specific
weapons in the Protocols. One view, particularly prevalent in Western countries, was that this was
outside the scope of the Geneva Diplomatic Conference and should 'properly' be dealt with in a
disarmament forum. 223
Yet, at the 22nd International Conference of the Red Cross, held in Tehran in November 1973,
agreement had apparently been reached that discussions on the international legal regulation of certain
conventional weapons could continue without prejudicing the negotiation of the Additional
Protocols.224 ccordingly, the 22nd International Conference adopted a resolution by consensus urging
the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law
applicable in Armed Conflicts, convened by the Swiss government, to consider, at its first session in
early 1974, 'the question of the prohibition or restriction of the use of conventional weapons which
may cause unnecessary suffering or have indiscriminate effects'. The resolution further invited the
ICRC to convene, also in 1974, a conference of government experts 'to study in depth' the issue and to
submit a report to the Diplomatic Conference.225
Thus, in 1974 the Diplomatic Conference established an Ad Hoc Committee on Conventional
Weapons and the ICRC, for its part, agreed to convene a Conference ofGovernmentalExperts on the
Use Of Certain Conventional Weapons. A first session of the Conference was held in Luceme from 24

220 See generdly Weapons that may Cause Unnecessary Su#ering.
221
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
International Armed Conflicts (Protocol I) and Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of Non-International Armed Conflicts (Protocol ID. (These instruments are hereinafter
referred to as 1977 Protocol I and 1977 Protocol II.) See Carnahan, Lt.-Col. B.M., "The Law of Land Mine Warfare: Protocol
II to the United Nations Convention on Certain Conventional Weapons", Militag Law Review, Vol. 105, Summer 1984, p.

75 et seq.
222 Draper, G.I.A.D., "The Emerging Law

of Weapons Restraint", Survival, International Institute for Strategic Studies,
January/February 1997, p. 10.
223 Roach. Capt. J.A., "Certain Conventional Weapons Convention", op. cit, p. 9. But note his subsequent claim at p. 10 that
the US also doubted whether the United Nations was the appropriate forum for work on specific conventional weapons.
Roach further claims, somewhat unconvincingly in the view of the author, that the US did not wish to see the progress
towards the adoption of the Protocols delayed by discussions on weapons. Ibid., p. 9.
224
1bid, p. 12. According to Roach, who cites as authority the report of the US delegation to the subsequent experts
conference in Lucerne, Switzerland: 'Doubts about the forum in which the work should be canied on were subordinated at
that time.'
225 Resolution XIV, 22nd International Conference of the Red Cross. The United Nations General Assembly 'took note' of
the decision of the International Conference of the Red Cross and invited the Diplomatic Conference 'to consider (...) the
question of the use of napalm and other incendiary weapons, as well as other specific conventional weapons which may be
deemed to cause unnecessary suffering or to have indiscriminate effects, and to seek agreement on rules prohibiting or
restricting the use of such weapons.' UN GeneralAssembly Resolution 3076 1XXVILI) 0/6December1973, adopted by 103
votes to 0, with 18 abstentions, including France, the United Kingdom (UK), the US and the USSR. See also Roach, Capt.
J.A., "Certain Conventional Weapons Convention", op. cit., p. 12; De Mulinen, F., "A propos de la Conf6rence de Luceme et
Lugano sur remploi de certaines armes conventionelles", Annales d 2tudes internationales 1977 Droit humanitaire et
protection de l'homme, Vol. 8, p. 111 etseq.
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September to 18 October 197422°and a second session from 28 January to 26 February 1976 in
Lugano.227 Participants were asked to consider the possible specific legal regulation of a number of
small calibre projectiles, blast and
categories of weapons, including incendiary weapons,
fragmentation weapons, and delayed action and treacherous weapons.
with respect to mines and
According to one participant, the most significant progress was achieved
incendiary weapons.228
of
use
the
regarding
encountered
were
booby-traps, and particular difficulties
from the Dutch and
support
with
delegation,
UK
At the 1976 Lugano Weapons Conference, the
and
of
mines
booby-traps, which
French delegations, tabled a set of draft proposals for the regulation
would later form the basis for the Protocol on Prohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices (Protocol II) annexed to the 1980 CCW.229
in its Ad
Following lengthy negotiations during the four sessions of the Diplomatic Conference
on
reached
could
be
that
possible agreement
Hoc Committee on Conventional Weapons, it emerged
not
detectable by X-ray;
regulation of only three categories of conventional weapons: fragments
landmines and booby-traps; and incendiary weapons.230 In addition, a future discussion of small-calibre
ammunition was also foreseen. But final agreement, even on this small number of conventional
Conference decided to recommend to
weapons, remained elusive and on 9 June 1977 the Diplomatic
to
consider prohibitions or restrictions
be
convened
the General Assembly that a separate conference
231
on the use of specific conventional weapons.

The Negotiation of the 1980 Convention on Certain Conventional
Weapons
In accordance with successive UN General Assembly resolutions,232 preparatory conferences
and March-April 1979 under the
attended by some 85 States were held in August-September 1978
auspices of the United Nations. The UnitedNations Conference on Prohibitions or Restnctions of Use
of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have
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UN General Assembly Resolutions 32/152 of 19 December 1977 and 33/70 of 14 December 1978. Resolution 32/152,
which was adopted by 115 votes to 0, with 21 abstentions, including, once again, France, the UK, the US and the USSR,
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delivered mines, were discussed at length, the most controversial issue continued to be the
regulation

of incendiary weapons, particularly napalm. A last-minute compromise negotiated with the US opened
the way to the adoption of a new instrument of international law, hereinafter referred to as the
Convention on Certain Conventional Weapons (CCW).

The Structure of the Convention
The structure of the Convention was an unusual one, comprising a chapeau Convention of 10
Articles, to which were annexed three Protocols. The idea, intended to allow flexibility in the future
regulation of weapons, came from Mexico. At the end of the second preparatory conference, it had put
forward an 'Outline of a General Treaty' whereby a series of optional protocol agreements would be
annexed to an 'umbrella' agreement.235 Following negotiations with a number of Western States, at the
first session of the Conference proper, the Dutch and UK delegations jointly tabled a draft treaty
236
reflecting this approach.
In adhering to the Convention, States were obliged to accept at least two of the three annexed
Protocols.237 There had been a fear which subsequently appears to have been unjustified 38 - that
because of the relative redundancy of CCW Protocol I, which banned the use of a weapon no one
believed in existence or even under development,239 governments would be tempted to ratify just this
Protocol so as to become party to the Convention. 240
-

The Scope and Applicability of the Convention241
Article 1 of the 1980 CCW provides that the Convention and its annexed Protocols apply 'in the
situations referred to in Article 2 common to the Geneva Conventions of 12 August 1949 for the
Protection of War Victims, including any situation described in paragraph 4 of Article 1 of Additional
Protocol I to these Conventions.'
Article 2 common to the Four Geneva Conventions of 1949242 in turn provides for application 'in
addition to the provisions which shall be implemented in peacetime', to 'all cases of declared war or
any other armed conflict' between two or more States Parties, 'even if the state of war is not
recognised by one of them' and to 'all cases of partial or total occupation of the territory' of a State
Party, 'even if the said occupation meets with no armed resistance'. Thus, Article 2 is limited to cases
of inter-State conflict.

which combines four paragraphs on the principles of international humanitarian law followed by five paragraphs referring to
wider issues, such as the need to end the arms race and a call for global disarmament. Roach, Capt. J.A., "Certain
Conventional Weapons Convention", op. cit., p. 14.
for instance Roach, Capt. J.A.. "Certain Conventional Weapons Convention", op. cit. p. 13.

235 See

236 Ibid

237 Article 4(3), CCW. According to Levie, the US had even proposed that adherence to aU annexed Protocols should be
mandatory. See Levie, H.S., "Prohibitions and Restrictions on the Use of Conventional Weapons", St John's Law Review,
Vol. 68, Summer 1994, pp. 651-2.
238 Of the 77 parties to the CCW as of end April 2000, only 11 had not accepted all threeoriginal Protocols. Benin, Colombia,
El Salvador, Estonia, Jordan, Lithuania, Monaco, Peru, and Senegal were not bound by 1980 Protocol II (though Colombia,
EI Salvador, Lithuania, Monaco, Peru and Senegal had all consented to be bound by amended Protocol ID; El Salvador and
Senegal alone were not bound by Protocol I; and El Salvador, France, Israel, Monaco and the United States were not bound

by 1980 Protocol III.
239 6
Any weapon the primary effect of which is to injure by fragments which in the human body escape detection by X-rays.'
Many weapons, of course, have such secondary effects.
240 See for example Fenrick, W.J., "The Law of Armed Conflict: The CUSHIE Weapons Treaty", Canadian Defence
Quartery, Vol. 11,1981, p. 27; Fenrick, W.J., "The Conventional Weapons Convention", op. cit., p. 501.
241 For a detailed discussion of the scope and applicability of the 1980 CCW see Roach, Capt. J.A., "Certain Conventional
Weapons Convention", op. cit., pp. 3-61.
242 See for instance Geneva Convention Relative to the Protection of Civilian Persons in Time of War of 12 August 1949
(Geneva Convention IV).
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Article 1 (4) of 1977 Additional Protocol I, however, extends the applicability of the CCW to
certain internal armed conflicts 'in which peoples are fighting against colonial domination and alien
as enshrined
of
occupation and against racist r6gimes in the exercise of their right self-determination,
Law
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the
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Charter
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among
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Friendly Relations and
and
unfortunate
Protocol
I
is
unwelcome
Additional
Nations.' This broadening of application in 1977
insofar as it 'injects subjective and politically controversial standards into international humanitarian
law and undermines the traditional distinction between international and non-international armed
conflicts.'243 So manifestly political is the language in Article 1 (4) that it is doubtful that any armed
conflict would ever be widely characterised as falling within its ambit, let alone by the State in
question.244 Its inclusion may also have deterred adherence to the Protocol.245
In the context of the 1980 CCW, Article 7(4) of the Convention clarifies that the extension of
is where the
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movement'
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formally
Geneva Conventions and 1977 Additional Protocol I.246 The second is where the State Party in
and applies 9247
question is not a party to 1977 Additional Protocol I but the relevant authority 'accepts
the obligations of the 1949 Geneva Conventions and the CCW and annexed Protocols.248
The second of these two cases has been the object of critical comment since a State can be bound
by obligations under the CCW even though it has not adhered to it.24' Thus, one authority complained
that it might 'render a State subject to a series of obligations without its express consent as formulated
through signature and ratification of a treaty in force, and this in a highly sensitive area. In particular,
the arrangement has implications in the field of recognition of non-State entities. It may well be that
the net result will be to discourage adherence to the [CCW] (...) on the part of States that feel
vulnerable.'250 Yet, the point has also been made that the provision seeks to ensure a 'complete
conflict and prevents an
reciprocity of obligations' between the parties to an'internationalised' armed
from
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accepted
251
prisoners of war and the protection of the civilian population.
As a result of the controversy surrounding the provision as a whole, a number of States have
entered a declaration or reservation with respect to the scope of the CCW. France, for instance, signed
the Convention declaring that it would apply the Convention and the Protocols to 'all the armed
M., "Contemporary Practice of the United States Relating to International Law", 77ze American Journal of
the deInternational Law, Vol. 88, October 1994, p. 752. Article 1 (4) was designed to deal with specific conflicts, such as
of the
colonialisation wars and the struggle against apartheid South Africa, and, apart, potentially, from the situation
243 Nash,

Palestinians, now appears increasingly redundant.
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248 A proposal to allow such an authority to lodge a declaration of acceptance of the Convention with the UN SecretaryGeneral was blocked by Israel, which regarded this as giving too much political recognition to liberation movements. Ibid.,
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conflicts referred to in Articles 2 and 3 common to the Geneva Conventions of 12 August 1949.' It
thereby excludes the application of Article 1 (4) of 1977 Additional Protocol I,252 while expanding
application overall to armed conflicts not of an international character. The US entered a similar
declaration upon its ratification of the Convention and annexed Protocols I and II.253 For its part, the
ICRC regretted the decision not to apply automatically the CCW and all annexed Protocols in conflicts
of a non-international character and called upon all parties to conflict, whether or not they were bound
by the relevant instruments and irrespective of the classification of the conflict, to observe their
provisions 'because this is a humanitarian demand that transcends the strict limits of the law.'254

The Implementation of the Convention
As a result of substantial resistance to the establishment of a system of international verification of
the CCW,255 the only provision addressing its implementation merely requires States Parties to
disseminate the Convention and its annexed Protocols 'as widely as possible'. Statements regretting
the omission of verification procedures were made at signature by France,256 Italy,257 the US258 and rather surprisingly given its later stance China.259
A US military lawyer has claimed that the absence of provisions for individual criminal
responsibility for violations of the Convention and the annexed Protocols means that it is 'in this
regard only partially a law of armed conflict treaty:260 Although the omission of such compliance
measures is indeed regrettable, this view does not appear to be sustainable. Prior to the International
Military Tribunal at Nuremberg, laws of war treaties did not contain such provisions, although the
1907 Hague Convention IV had decreed that States were responsible for acts committed by their
armed forces.261 In fact, the absence of provisions laying down individual criminal responsibility can
be largely attributed to the disarmament background of the treaty negotiators262 and their consequent
ignorance (or mistrust) of international humanitarian law and its modern compliance measures.263
-

252

See Levie, H.S., "Prohibitions and Restrictions on the Use of Conventional Weapons", op. cit, p. 650. Levie records that
no party to the 1980 CCW has objected to the French reservation.
253
A similar reservation was entered by Israel upon ratification, with the additional qualification that application would be
only to armed conflicts 'involving regular armed forces of States' and that Article 7(4) would have 'no effect'. The UK
entered an understanding upon ratification that it would not consider itself bound by a declaration made in the name of a
national liberation movement unless it had expressly recognised that body as 'genuinely an authority' representing people
engaged in an 'Article 1 (4)-type' armed conflict. The specific intent of these declarations needs no clarification.
254
„ICRC appeal following the entry into force of the Convention on Prohibitions and Restrictions on the Use of Certain
Conventional Weapons", International Review of the Red Cross, No. 238, January-February 1984, p. 30. See Aubert, M.,
"The International Committee of the Red Cross and the problem of excessively injurious or indiscriminate weapons",
International Review of the Red Cross, November-December 1990, No. 279, pp. 493-4.
255
See Levie, H.S., "Prohibitions and Restrictions on the Use of Conventional Weapons",op. cit., p. 654.
256
Upon signature of the 1980 CCW, France regretted that it had not been possible to reach agreement on verification and
reserved the right to submit 'proposals aimed at filling that gap' at the first review conference of the Convention.
257
Italy declared upon signature its 'great regret' at the failure to include an article on the 'establishment of a consultative
committee of experts competent to verify facts which might be alleged' as proposed by the then Federal Republic of
Germany. In line with the statement by France, Italy also declared its intention to 'undertake active efforts' to fill the gap in
the Convention.
258 E
The United States strongly supported proposals (...) to include special procedures for dealing with compliance matters,
and reserves the right to propose at a later date additional procedures and remedies, should this prove necessary, to deal with

such problems.'
259
Upon signature of the 1980 CCW, China declared that 'it should be pointed out that the Convention fails to provide for
supervision or verification of its clauses, thus weakening its binding force.' A decade later, however, during the review
process of the CCW, China declared on a number of occasions that it would be 'premature' to include verification clausesasserting that such inclusion would deter adherence.
260 Roach, Capt. J.A., "Certain Conventional Weapons Convention",op. cit., p. 58.
261 Article 3, 1907 Hague Convention IV Respecting the Laws and Customs of Waron Land. See for exampleDocumen on
the Laws of War, p. 153.
262 Roach, for example, points out that 'the most remarkable feature of CCW is that this "son of CDDH" [the Diplomatic
Conference that negotiated and adopted the Two 1977 Additional Protocols] was forthe mostpart negotiated by arms control
and disarmament personnel who had little or nothing to do with the development of the Additional Protocols.' Roach, Capt.
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The Adoption and Entry Into Force of the Convention
After its adoption by consensus on

10 October 1980 at the closing of the 1980

UN Weapons

Conference, the Convention with its three annexed Protocols264 was opened for signature for one year
from 10 April 1981. International reaction to the new instrument was relatively subdued. Most
attention focused on the continuing, if restricted, legality of the use of incendiary weapons, or the need
to address the use of fuel-air explosives.265 Consequently, little thought was given to the continuing
threat posed by landmines, and the likelihood of a problem resulting from their continuing

proliferation, especially in internal conflicts.
In the view of one military lawyer, the CCW would have a 'comparatively minor impact on the
,266
conduct of warfare' as it did 'not affect the use of war-winning weapons.
In submitting the CCW
constituted ' a
the
Convention
declared
that
Clinton
President
US
for ratification on 12 May 1994,
modest but significant humanitarian effort to protect the victims of armed conflict from the effects of
9267
He further asserted that by becoming party to the Convention, the US would
particular weapons.
'encourage the observance by other countries of restrictions on landmines and other weapons that US
Armed Forces and those of [its] (...) allies already observe as a matter of humanity, common sense and
sound military doctrine. ,268
A total of 51 States signed the Convention,269 which subsequently entered into force on 2
December 1983, six months after the 20* State Poland deposited its instrument of ratification with
the UN Secretary-General.270 As of end September 2000, only 83 States were party to the Convention,
the most recent adherent being the Maldives, which joined on 8 September 2000.271
-

-

of representatives on
J.A., "Certain Conventional Weapons Convention", op. cit., p. 14. Indeed the disarmament
Conference of the CCW and the
First
Review
the
be
manifest
would
also
the
during
delegations
many of
governmental
Mines.
subsequent negotiation of the Convention on the Prohibition of Anti-Personnel
'grave
263 The 1949 Geneva Conventions and 1977 Additional Protocol I provide for compulsory universal jurisdiction for
1977
Additional
Article
85
of
and
Convention
IV
Geneva
breaches' of the provisions. (See for example Article 146 of 1949
Protocol I.) This strict form of jurisdiction, sometimes referred to by its Latin formulation aut dedere autiudicare, obliges a
State Party either to prosecute alleged offenders, irrespective of the territory on which the relevant acts took place, or to
background

extradite them for prosecution.
264 Protocol on Non-Detectable Fragments (Protocol I); Protocol on Prohibitions or Restrictions on the Use of Mines, BoobyTraps and Other Devices (Protocol II); and Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons
(Protocol III). For the text of the CCW and its three annexed Protocols see Documents on the Laws of War, pp. 473-85.
on 7lzeir Use, Swedish
265 See for example Wulff, T., Barrien Against Weapons, Development of Weapons andRes#ictions
Red Cross, Stockholm, 1984, p. 51.
266 Fenrick, W.J., "The Conventional Weapons Convention", op. cit., pp. 508-9.
267 Cited by Nash, M., "Contemporary Practice of the United States Relating to International Law", op.

cit, October 1994, p.

748.

2681bid., p. 749.

Afghanistan, Argentina, Australia, Austria, Belarus, Belgium, Bulgaria, Canada China, Cuba, Denmark, Ecuador, Egypt
Finland, France, Germany, Greece, Hungary, Iceland, India, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Mexico,
Mongolia, Morocco, the Netherlands, New Zealand, Nicaragua, Nigel·ia, Norway, Pakistan, the Philippines, Poland, Portugal,
Romania, the Russian Federation (as the former USSR), Sierra Leone, Spain, Sudan, Sweden, Switzerland, Togo, Turkey, the
UK, Ukraine, the US, Viemam and Yugoslavia.
compromise related to the review and
270 Article 5, 1980 CCW. Roach reports that the relatively high number was a
to
five
ratifications
draft
The
Mexican
bring the Convention into force. Roach,
amendment of the CCW.
hadrequired
original
Capt. J.A., "Certain Conventional Weapons Convention", op. cit, p. 53. See also Sandoz, Y., "Prohibitions orRestrictions on
the Use of Certain Conventional Weapons", op. Cit, pp. 8-9.
271
Argentina, Australia, Austria, Bangladesh, Belarus, Belgium, Benin, Bosnia-Herzegovina, Brazil, Bulgaria, Cambodia,
Canada, Cape Verde, China, Colombia, Costa Rica, Croatia, Cuba, Cyprus, the Czech Republic, Denmark, Djibouti, Ecuador,
El Salvador, Estonia, Finland, the Former Yugoslav Republic of Macedonia, France, Germany, Georgia, Greece, Guatemala,
Holy See, Hungary, India, Ireland, Israel, Italy, Japan, Jordan, Lao People's Democratic Republic, Latvia, Lesotho,
Liechtenstein, Lithuania, Luxembourg, Maldives, Malta, Mauritius, Mexico, Moldova, Monaco, Mongolia, the Netherlands,
New Zealand, Niger, Norway, Pakistan, Panama, Peru, the Philippines, Poland, Portugal, Romania, the Russian Federation,
Tunisia, Uganda,
Senegal, Seychelles, Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, Tajikistan, Togo,
UN Website:
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be
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The
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Yugoslavia.
the
US, Uzbekistan,
Ukraine, the UK, Uruguay,
<http://www.un.org>.
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Protocol 11 on Mines, Booby-Traps and Other Devices
The Historical Background to Protocol

1 272

According to one military lawyer, prior to the adoption of 1980 CCW, landmines andbooby-traps
were the 'neglected stepchildren' of modern international humanitarian law.273 Yet, rnines do have the
distinction of being the only weapon specifically referred to in the 1949 Geneva Conventions. The
Geneva Convention Relative to the Treatment of Prisoners of War (Geneva Convention III)
prohibited
the compulsory use of POWs for mine clearance.274 Moreover, the problem of remotely-delivered
landmines had already been considered inthe elaboration of the
1955Dra#Rulesforthe Protection of
the Civilian Populationf om the Dangers ofIndiscn'minate Wadare. According to Article 11 of the
1955 Draft Rules referred to above: 'The use of so-called delay-action projectiles is
only authorised
when their effects are limited to the objective itself. ,275
The ICRC's commentary on the provision indicates that the intent was to control in particular
delay-action projectiles, such as time-delay bombs and air-dropped landmines, and especially missiles
used in 'strategic' bombing. With respect to manually-emplaced landmines, it was stated that a
legal
solution raised 'great difficulties' and the ICRC claimed that its study of the subject was 'not
sufficiently advanced for it to propose a rule concerning it. ,276
Yet, the revised Draft Rules for the Limitation of the Dangers Incurred by the Civilian Population

in Time of War issued the following year, proposed that: 'If the parties to the conflict make use of
mines, they are bound, without prejudice to the stipulations of the VIIIa Hague Convention of 1907, to
chart the minefields. The charts shall be handed over, at the close of active hostilities, to the adverse
Party, and also to all other authorities responsible for the safety of the population. ,277 Thus, although
addressing the important issue of easing the task of post-conflict mine clearance, this suggested
272

For greaterdetail on the negotiating history of Protocol II to the 1980 CCW from the 1974 Luceme Weapons Conference
to the adoption of the Protocol itself in 1980, see for example Rogers, Brig. A.P.V., "The Mines Protocol: Negotiating
History", ICRC, Report on the Symposium on Anti-Personnel Mines, Montreux; 21-23Apn71993, ICRC, Geneva, 1993, pp.
227-65.
273

Carnahan, Lt.-Col. B.M., "The Law of Land Mine Warfare", op. cit., p. 73. As authority for this 'neglect' he points to the
existence of 1907 Hague Convention VIII Relative to the Laying of Automatic Submarine Contact Mines, which regulates
the use of sea mines, and the fact that 1907 Hague Convention IV does not even mention landmines. For details of Hague
Convention VIII see for instance Roberts, A. and Guelff, R., Documens on the Laws of War, 3rd edn., Oxford University
Press, Oxford, UK, 2000, pp. 103-10.
274
Article 52 provides in part that: 'Unless he be a volunteer, no prisoner of war may be employed on labour which is of an
unhealthy or dangerous nature[.] (...) The removal of mines or similar devices shall be considered as dangerous labour.' The
ICRC official commentary on this provision discusses the use of POWs for mine clearance during the Second World War,
with respect to German POWs first in North Africa and later in France. The use of POWs for such activities was already implicitly prohibited under the 1929 Geneva Convention. See Pictet, J.S. (ed.), Commenta,y, III Geneva Convention
Relative to the Treatment of Prisoners of War, ICRC, Geneva, 1960, pp. 277-8; 77,e History of Landmines, p. 88.
Croll reports that after the end of the Second World War the French alone used up to 49,000 POWs for mine clearance and
that across Europe between 8 and 17.5 per cent of all POW mine clearers were killed or injured in the period 1945-46. He
notes that these deminers were given a strong incentive to ensure that clearance was total - they were required to march,
shoulder to shoulder, across any area that had been cleared.lbid, p. 89. Their efforts were, however, successful: using mainly
POW labour some 90 million mines had been cleared by 1947. Ibid, p. 94.
For an interesting description of Sherman's use of prisoners of war to clear mines during the American CiviI War and a
discussion of its legality under current international humanitarian law see Robisch, T.G., "Would the Georgia Campaigns of
the First Commander of the Modern Era Comply with Current Law of War Standards?", Emo,yInternationalLaw Review,
Vol. 9, Fall 1995, pp. 493-4, 503.
275 Article 10(4), 1955 Draft Rules.
276 ICRC, Draft Rutes for the Protection of the Civilian Poputation from the Dangers of Indiscriminate Warfare,ICRC,
-

Geneva, June 1955, pp. 86-7.
217 Article 15 (Safety measures and devices). See ICRC, Draft Rules for the Limitation of the Dangers Incurred by the
Civilian Population in Time of War, 2nd edn., ICRC, Geneva, April 1958, pp. 12-13 and 114-5. See also Roach, Capt. J.A.,
"Certain Conventional Weapons Convention", op. cit, p. 7.
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provision did not tackle the major problem of the potentially indiscriminate effects of landmines
during prolonged conflict caused by their time-delay feature.
After a hiatus of more than a decade, landmines returned to the international legal agenda in the
early 197Os; allegedly the 'sudden interest in restricting landmines and other "delayed action
weapons" arose for both political and technical reasons. Politically, the rise of international terrorism
in the 1960s and 1970s stimulated efforts to curb some of the terrorists' favourite weapons, boobytraps and time-bombs. On the technical side, the development of remotely-delivered mines caused new
concern that "offensive" mines might be used indiscriminately.'278 It was otherwise suggested that the
new-found momentum was due to'the well-publicised use of modern conventional weapons such as
9279
incendiary weapons, landmines, and small calibre high velocity bullets in the Indochina war.
The report of the 1973 ICRC Experts Meetings referred to landmines as weapons that'may expose
non-combatants to a grave and prolonged hazard'ao and found that: 'Certain uses of anti-personnel
mines (...) can lead to indiscriminate effects and injuries far in excess of what is required to put
combatants out of action.'281 The same report, however, included a controversial - and almost certainly
inaccurate - assertion by one expert that in conventional warfare, casualties from mines and boobytraps had 'normally been quite low in proportion to casualties from other weapons. This applies to
both combatants and non-combatants.'282 With respect to guerrilla warfare, however, it was claimed
that in one medical facility in a theatre of war characterised by guerrilla operations, nearly 20 per cent
of the patients had been injured by mines and booby-traps.283
At the 1974 Lucerne Weapons Conference, one military expert claimed that' fields of landmines
were at present the most economical and effective artificial obstacle system that could be provided
with conventional means.'284 With specific reference to anti-personnel mines, several experts asserted
that their primary value was 'to prevent the rapid clearing of anti-vehicle minefields; in this role they
served to reduce the degree of surveillance and firepower necessary to defend the minefield.'285 Other
experts emphasised the humanitarian costs of landmines.
At the outset of the 1976 Lugano Weapons Conference France, the Netherlands and the UK
introduced a specific proposal for the regulation of landmines and booby-traps.286 The proposal
contained draft provisions requiring that records of minefields containing more than 20 mines be made
public upon the cessation of hostilities, that remotely-delivered mines should either be equipped with a
neutralising mechanism or the area in which they were delivered be marked, and that certain (rather
limited) protection be ensured for the civilian population.287 In introducing the proposal, one of the colittle space to the
sponsors of the proposal claimed that the 1973 ICRC Experts Meetings had given
and severity of
number
the
of
of
interest
quite out proportion to
subject of mines indicating 'a lack
of
hostilities.'288
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The Provisions of Protocol 11
It has been asserted that Protocol II 'is a typical offspring of the arranged marriage between
military necessity and humanitarian imperatives, a union which has produced the whole of

278 Carnahan, Lt.-Col. B.M., "The Law of Land Mine Warfare", op. ciL, p. 75.
279 Roach, Capt. J.A., "Certain Conventional Weapons Convention", op. cit., p. 6.
280 Weapons that may Cause Unnecessary Suffering, para. 58, pp. 24-5.
281 Ibid., para. 247, 9 71.
282 ibid; para. 175, p. 53.
283 Ibid.. para. 245, p. 69.
284 Report on the 1974 Lucenze Weapons Conference, para. 230, p. 65.
285 Ibid., para. 232, p. 66.
286

See supra.
Report on the 1976 Lugano Weapons Conference, pp. 170-171.
288
in mines and
Ibid., pp. 51-2. Another expert said that he had been struck by the limited interest that had been shown
other conventional
booby-traps at the 1974 Lucerne Conference; 'these weapons caused more civilian casualties than any
weapons.' 1bid., p. 58.
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international humanitarian law:289 It is also clear that the Protocol is based on the assumption that
mines would be used responsibly and with discrimination by well-organised governmental armed
forces.290 Yet, in the two decades since its adoption, the employment of landmines has been often
indiscriminate, by armed opposition groups, and during internal armed conflicts - circumstances that
tended to place that usede jure ordefacto outside the purview of the 1980 CCW.291 And although the
ICRC has claimed that 'texts of this kind also carry great weight outside their official legal context, ,292
it was already obvious that the failure to apply formally the provisions of the Protocol to all armed
conflicts represented a serious shortcoming in the legal regime.

Key Definitions
Mine
Article 2 of Protocol II defines a mine as 'any munition placed under, on or near the ground or
other surface area and designed to be detonated or exploded by the presence, proximity or contact of a
person or vehicle.'293 Thus, 'the critical defining characteristic of a mine is not its relationship to the
ground or other surface area but rather its design function of being exploded by the presence,
proximity or contact of a target, be that target a person or a vehicle. '294 Accordingly, items of
unexploded ordnance (UXO) bombs, shells, grenades, and so on, that have been fired but which
have failed to detonate upon impact - do not fall within the scope of the Protocol since UXO 'is a
result of a malfunction of a munition; UXO is not "designed" in any sense, and, in particular, is not
designed to be detonated by the presence, proximity or contact of a person.'295 The Protocol includes
no definition of anti-tank/anti-vehicle mines or anti-personnel mines296 and therefore its provisions
apply equally to all landmines, the only distinction being that between manually-emplaced and
remotely-delivered mines.
-

"Prohibitions or Restrictions on the Use of Certain Conventional Weapons", op. cit., p. 13.
Y.,
Writing in 1994 , Marion Nash of the Office of the Legal Adviser of the US Department of State claimed that the Protocol
was 'essentially a Western proposal,' and one that 'on the whole (...) basically codified the responsible practices which had
already been adopted by the United States and other Western military forces to minimise civilian casualties from the use of
these devices.' Nash, M., "Contemporary Practice of the United States Relating to International Law", op. ciL, 1994, p. 750.
291
In accordance with Article 1 of the chapeau Convention, Protocol H does not apply to 'armed conflicts not of an
international character occurring in the territory of one of the High Contracting Parties.' Article 3 common to the four Geneva
Conventions of 12 August 1949.
292
Sandoz, Y., "Prohibitions or Restrictions on the Use of Certain Conventional Weapons", op. cit, p. 15.
293 Of note given the continuing concern about improvised explosive devices (see Introductionsupm p. 2, footnote 18; see
also inka Chapter 2 for details of the discussion of the definition of an anti-personnel mine under the Convention on the
Prohibition of Anti-Personnel Mines) is the US's assertion that the definition applies 'whether amunition is designed for this
purpose in the factory or adapted for this purpose in the field.' Nash, M., "Contemporary Practice of the United States
Relating to International Law", Amen'can Journal ofInternational Law, Vol. 91, 1997, p. 331.
Furthermore, as noted inka at p. 42, footnote 422, the US has subsequently tried to expand the definition of a booby-trap
(see in#-a, P. 49), claiming that a trip-wired hand grenade should be considered as abooby-trap and not a mine. In the view of
the author, this is not sustainable in all cases. Although it is sometimes difficult to distinguish between a mine and a boobytrap, the use, for example, of a trip-wired hand grenade qua a fragmentation mine on a path does not make the device a
booby-trap. On the other hand, attaching the trip-wire to a door handle in a military barracks, for example, would, in the view
of the author, fall squarely within the definition of a booby-trap.
294 Nash, M- "Contemporary Practice of the United States Relating to International Law", 1997, op. cit., p. 331.
289 Sando
z,
290

295 1bid.
296

In discussing the draft proposal made at the 1976 Lugano Weapons Conference, one expert had called for a distinction to
be made between anti-personnel and anti-tank minefields, 'the technical characteristics of which were very different.' Repon
on the 1976 Lugano Weapons Conference, para. 19, p. 59.
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Remotely-Delivered Mines
Remotely-delivered mines, otherwise known as 'scatterable' mines,297 are defined as any mine
'delivered by artillery, rocket, mortar or similar means or dropped from an aircraft.'298 Arriving at this
definition, however, took considerable effort. The draft proposal mooted at the 1976 Lugano Weapons
Conference had excluded mines delivered by artillery, rocket, mortar or similar means at less than
2,000 metres.299 At the 1979-1980 UN Weapons Conference, a lower threshold of 1,000 metres was
proposed.300 The UK, in particular, was determined to protect its Ranger delivery system,301 which
303
scattered long-lived302 anti-personnel mines over distances of several hundred metres.

Booby-Traps
According to Article 2(2) of the Protocol, a booby-trap is 'any device or material which is
designed, constructed or adapted to kill or injure and which functions unexpectedly when a person
disturbs or approaches an apparently harmless object or performs an apparently safe act.' Accordingly,
a landmine may be used as a booby-trap in certain circumstances.304 On the other hand, given the
requirement that the object be 'apparently harmless' and the act 'apparently safe', the suggestion of
one authority that an anti-handling device on a landmine would fall within the definition of booby-trap
must surely be wrong.305 It is rather difficult to term mine clearance an 'apparently safe' act.

Military Objective
According to Article 2(4) of CCW Protocol II, "'Military objective" means, so far as objects are
concerned, any object by its nature, location, purpose or use makes an effective contribution to
military action and whose total or partial destruction, capture or neutralisation, in the circumstances
ruling at the time, offers a definite military advantage.' The definition of military objective contained
in Protocol II does not differ substantively from that contained in 1977 Additional Protocol I.306
According to Lieutenant-Colonel Rogers, the inclusion of the word 'location' in the definition of
military objective demonstrated that an area of land could be a military objective.307 To confirm this
UK entered
position, upon ratification of the CCW and annexed Protocols, the Netherlands and the
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308
ruling at the time offered a definite military advantage.
297 See ibid., p. 168. For details of the development of scatterable mines see for example 77te Histog ofLandmines, pp. 46-8.
298
Article 2(1), 1980 Protocol II. Thus, delayed action bombs that are droppedfrom aircraft and explode at apre-determined
time after impact are not covered by the Protocol. Camahan, Lt.-CoL B M., "The Law of LandMine Warfare", op. cit, p. 78.
299
Report on the 1976 Lugano Weapons Conference, p. 170. For the justification of the proposed threshold by one of the

the draft (presumably the UK), see pp. 50-1.
of Brig. A.P.V., "The Mines Protocol: Negotiating History", op. cit, p. 232. See also De Mulinen, F., "A propos de
3onsors
Rogers,
la Confbence de Lucerne et Lugano sur l'emploi de certaines armes conventionelles: op. cit, p. 126.
301
Croll records that the Ranger scatterable mine system was introduced into the British armed forces in 1976. A vehiclemounted system that could fire 1,296 plastic-cased anti-personnel mines a hundred metres, its main purpose was to cover an
anti-tank minefield or create instant 'nuisance' minefields on demolition sites or roads. 77,e Hiftog ofLandmines, pp. 110-1.
302
That is, anti-personnel mines not fitted with any self-destructing or self-neutralising mechanism.
303
See Rogers, Lt.-Col. A.P.V., "A Commentary on the Protocol",op. cit, 9 189; Gander, T.J., "Land mine warfare - the
British position", Jane's Defence Review, Vol. 4, No. 6, 1983, pp. 597-607.
304
For instance, a mine rigged to detonate when an object placed on top of it, such as a rifle, is removed.
305 Levie. H.S., "Prohibitions and Restrictions on the Use of Conventional Weapons", op. cit, p. 659, footnote 74. But see

Monitor Report 1999, pp. 593-4.
Landmine
306
For further discussion of the definition of a military objective see inj>a Chapter 3, p. 137, footnote 1294.
307 Rogers, Lt.-Col. A.P.V., "A Commentary on the Protocol", op. cit., p. 190; Rogers, A.P.V., Law on the Battlefield,
Manchester University Press, Manchester, UK, 1996, p. 38.
308 Interestingly, the US did not enter a understanding with respect to definition of military objective contained in the 1980
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Prohibitions and Restrictions on the Use of Mines
General Prohibitions and Restrictions
According to Article 3 of the Protocol it is prohibited to 'direct' 309 landmines against31° the civilian
population or individual civilians or to use mines indiscriminately. Mines must be targeted against
legitimate military objectives. In addition, 'all feasible precautions' must be taken to protect civilians
from mines.311 These provisions, which form the basis for the protection of the civilian population
against mines, draw heavily on Articles 51 and 57 of 1977 Additional Protocol I and'may be thought
of as an adaptation of those Articles to the peculiarities of landmine warfare. ,312
To preclude the possibility of allegations of war crimes being made against its commanders on the
basis of knowledge gained in hindsight, when adhering to the CCW and its annexed Protocols,
including 1980 Protocol II, Canada entered an understanding whereby the 'compliance of commanders
and others responsible for planning, deciding upon, or executing attacks to which the Convention and
its Protocols apply cannot be judged on the basis of information which subsequently comes to
light but
must be assessed on the basis of the information available to them at the time such actions were
taken.'313 Thus, for example, ordering the use of mines against a certain target that is in fact a civilian
object will not constitute a war crime unless the commander knew, or should reasonably be expected
to have known, that the target was not a legitimate military objective.
The use of manually-emplaced mines is prohibited 'in any city, town, village or other area
containing a similar concentration of civilians' unless (a) combat between ground forces is taking
place or appears imminent, or (b) either the mines are placed on or close to a military objective
belonging to the enemy, or measures are taken to protect civilians from their effects.314 These
exceptions remove much of the apparent force of the prohibition.315
Reaching agreement on the regulation of remotely-delivered mines was, however, far more
challenging. These mines had already been the subject of animated discussion during the 1974
Lucerne Weapons Conference,316 the 1976 Lugano Weapons Conference, and throughout the 19741977 Diplomatic Conference.317 At the 1979-1980 UN Weapons Conference, a number of delegations
Protocol II, but in a 1996 report by then Secretary of State Warren Christopher on amended Protocol II, which was submitted
with the US President's letter of transmittal of the Protocol to the Senate for advice and consent to ratification, it proposed to
do so when ratifying amended Protocol II. Marion Nash explains that this was the result of a new provision that prohibited
treating several distinct military objectives in an area containing a concentration of civilians as a single military objective.
Nash, M., "Contemporary Practice of the United States Relating to International Law", op. cit, 1997, p. 336.
309
For a discussion on the appropriateness of the term 'to direct' in the case of mines see infra Chapter 3, pp. 139-41.
310
It appears that an error occurred in the version of the Convention originally issued by the UN. In Article 3(3)(a), it should
read directed 'against' rather than 'at'. See Shaw, M., "The United Nations Convention on Prohibitions orRestrictions on the
Use of Certain Conventional Weapons, 1981", op. cit., p. 109, foomote.
311
Article 3(4), 1980 Protocol II. Feasible precautions 'are those precautions which are practicable or practically possible
taking into account all circumstances ruling at the time, including humanitarian and military considerations.'
312
Carnahan, Lt.-Col. B.M., "The Law of Land Mine Warfare", op. cit, p. 78. See also Rogers, Lt.-Col. A.P.V., "A
Commentary on the Protocol", op. Cit, p. 192.
313
Similar understandings were entered by Israel and the UK.
314 Article 4(2). The posting of warning signs or sentries, the issue of warnings or the erection of fences are given as specific
examples of such measures. (Article 4(2) (b)). See Carnahan, Lt.-Col. B.M., "The Law of Land Mine Warfare", op. cit, pp.
81-2; Levie, H.S., "Prohibitions and Restrictions on the Use of Conventional Weapons",op. cit, 9 657. Levie suggests that
the posting of warning signs and the issue of warnings are 'somewhat unrealistic' because of the loss of surprise vis-A-vis the
enemy. On the other hand, a number of military commanders have suggested that advertising the location of minefields
respects the accepted utility for mines, insofar as they are used to delay the enemy or to canalise them down a preferred route.
315
Carnahan, Lt.-Col. B.M., "The Law of Land Mine Warfare", op. cit, p. 81. Attempts to make the exceptions cumulative
rather than alternative were unsuccessful.
316 Report on the 1974 Lucerne Weapons Conference, paras. 234-40, pp. 66-8.
317
A working paper on conventional weapons submitted to the fourth session of the 1974-1977 Diplomatic Conference
(CDDH/IV/201) by Algeria, Austria, Egypt, Lebanon, Mali, Mauritania, Mexico, Norway, Sudan, Sweden, Switzerland,
Venezuela and Yugoslavia had included a proposal to prohibit the laying of anti-personnel mines by aircraft. SeeRepon on
the 1976Lugano Weapons Conference, pp. 198-9. For a description of the problems caused by the helicopter laying of mines
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argued forcefully, but unsuccessfully, in favour of a prohibition on the use of remotely-delivered
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Recording of Mines and Mine Clearance
Although the effectiveness (or otherwise) of recording the location of landmines has obvious
implications for post-conflict clearance, Protocol II only requires parties to the conflict to record all
'pre-planned minefields' and to 'endeavour to ensure' the recording of all other minefields and mines
laid by them.m The term 'pre-planned' is not defined in the Protocol and its definition remains the
subject of contention, although it is generally agreed that plans for such a minefield must exist
considerably in advance of its being laid.331 Upon adhering to the CCW and annexed Protocols in
1994, Canada entered an understanding that the term pre-planned 'means that the position of the
minefield in question should have been determined in advance so that an accurate record of the
location of the minefield, when laid, can be made.' The Protocol does not require minefields to be
marked although this would clearly have offered greater protection to the civilian population:32
At the 1976 Lugano Weapons Conference the basic proposal under consideration by the
conference had been to record the location of all minefields containing more than 20 mines and, after
the cessation of active hostilities, in the case of minefields in the territory of the enemy, their public
disclosure.333 This figure was not acceptable - some experts felt it was too high; others too low - and
the notion of recording pre-planned minefields was introduced as a compromise. 334
The practical difficulty of recording the location of remotely-delivered mines was obvious to all.
In adhering to Protocol II, Canada and Israel entered an understanding that: 'Any obligation to record
the location of remotely-delivered mines pursuant to Article 5(1) (a) refers to the location of minefields
and not to the location of individual remotely-delivered mines.'
In addition, the Technical Annex, which sets out the procedure for recording, would seem to be
merely hortatory. Thus, in its report on the negotiations the US declared that the provisions of the
Protocol's Technical Annex, including those dealing with the issue of recording, 'are not mandatory or
uniformly applicable in all circumstances', but only "guidelines", which are to be "taken into
account."335 It has likewise been asserted that the 'minimum standards of recording' were laid down in
a 'non-binding' Technical Annex.336 This view is further supported by the absence of any reference to
the Annex in the provisions of the Protocol. 337
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See Rogers, Col. A.P.V., "Mines, Booby-traps and other devices", op. cit, 9 528; Carnahan, Lt.-Col. B.M., "The Law of
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Article 7(1) and (2), Protocol II. Parties are only obliged to record all 'pre-planned' minefields laid by them.
331 See for instance Carnahan, Lt.-Col. B.M., "The Law of Land Mine Warfare",op. cit, p. 84.
332
At the 1976 Lugano Weapons Conference, opinions were divided on whether minefields should be marked. A numberof
military experts felt that such an obligation would unnecessarily limit the effectiveness of minefields. See De Mulinen, F.,
"A propos de la Conf6rence de Lucerne et Lugano sur l'emploi de certaines armes conventionelles", p. 126; Repon on the
1976Lugano Weapons Conference, p. 148. Lieutenant-Colonel Rogers asserted that [flormilitary reasons it would have been
unrealistic bearing in mind the need for dummy and nuisance minefields as well as marked minefields. Rogers, Lt.-Col.
A.P.V., "A Commentary on the Protocol", op. cit, p. 193. Writing a few years later, Rogers claimed that 'defensive
minefields laid when combat is not imminent are likely to be marked so as to comply with the requirement to take measures
to protect civilians.' Rogers, Col. A.P.V., "Mines, Booby-traps and other devices", op. cit., pp. 527-8.
333
"Land Mines and Booby-Traps and Proposals for the Regulation of Their Use", Working Paper submitted by the experts
of France, the Netherlands and the United Kingdom, Annex A2, para. 2, Reponon the 1976Lugano Weapons Conference, p.
168.

De Mulinen, F., "A propos de la Confdrence de Lucerne et Lugano sur l'emploi de certaines armes conventionelles", op.
cit.,pp. 125-126. Lieutenant-Colonel Rogers claimed that it 'was suggested by one delegate, and not disputed, that the word
implied more than mere conscious act on the part of the mine layer and involved a co-ordinated plan for the laying of
defensive minefields.' Rogers, Lt.-Col. A.P.V., "A Commentary on the Protocol", op. ciL, p. 201.
335 Cited by Levie, H.S., "Prohibitions and Restrictions on the Use of Conventional Weapons", op. cit., p. 660.
336 Oeter, S.. "Methods and Means of Combat", op. cit., p. 131.
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This view is probably correct, although it is certainly regrettable. Fortunately, it is not the case with respect to the
Technical Annex of amended Protocol II, since the operative provisions in that Protocol make specific reference to
obligations in the Technical Annex. See inka p. 45, footnote 450.
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Parties to the Protocol are not formally obliged to clear or ensure the clearance of all landminesrs
'
once the conflict is over 39 only whenever possible, by mutual agreement,' to 'provide for the release
of information concerning the location of minefields, mines and booby-traps, particularly in
agreements governing the cessation of hostilities.'340 Carnahan refers to Professor Schwarzenberger's
'castigation' of rules of this type as 'the most questionable variant of the rules of warfare' whose true
purpose is not to 'safeguard the minimum standard of civilisation' but rather to'cover up the inability
or unwillingness to achieve this object. 9341

The Implementation of the Protocol
As with the chapeau Convention,342 1980 Protocol II does not contain a system for promoting
compliance with its provisions.343 The indiscriminate use of landmines in an international or
internationalised armed conflict would, however, violate the provisions of 1977 Additional Protocol I
to the Geneva Conventions and, if constituting a grave breach of this Protocol, would be subject to
compulsory universal jurisdiction.344 Evidential and other difficulties, however, have contributed to a
situation where prosecutions for the indiscriminate use of mines are extremely rare.

Entry into Force of the Protocol
Protocol II entered into force on 2 December 1983, at the same time as the Convention as a
whole.345 As of end September 2000, a total of 76 States were party to the Protocol.346 Specific
reservations to one or more of the provisions of Protocol II were made on ratification by Canada,
related to
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however, declared that the provisions of the Protocol were inadequate and hoped that its accession to
the Convention would offer support to every effort aimed at effectively banning anti-personnel mines.

The First Review Conference of the Convention on Certain
Conventional Weapons
The 1980 CCW had made specific provision for future review of its provisions, including
amendment of the chapeau Convention and existing annexed Protocols,347 as well as the addition of
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341 Schwarzenberger, G.,International Law as Applied by International Courts and Tribunals, Vol. II, Sweet & Maxwell,
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In accordance with CCW Article 5(3).
Argentina, Australia, Austria, Bangladesh, Belarus, Belgium, Bosnia-Herzegovina, Brazil, Bulgaria, Cambodia, Canada
Cape Verde, China, Colombia, Costa Rica, Croatia, Cuba, Cyprus, the Czech Republic, Denmark, Djibouti, Ecuador, El
Salvador, Finland, France, Germany, Georgia, Greece, Guatemala, Holy See, Hungary, India, Ireland, Israel, Italy, Japan, Lao
People's Democratic Republic, Latvia, Lesotho, Liechtenstein, Luxembourg, Maldives, Malta, Mauritius, Mexico, Moldova,
the Philippines, Poland, Portugal, Romania, the
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new Protocols.348 Although the possibility of future conferences of States Parties to discuss
amendments and additions was generally agreed, a number of States,
particularly the Soviet Union,
wished to give the UN Committee on Disarmament (now the UN Conference on Disarmament) a
predominant, if not exclusive, role in the negotiation of new protocols.349 Article 8 of the CCW, which
sets out in some detail the procedure to be followed, was reportedly one of the most difficult to
negotiate, principally because of the fear of a number of States, particularly Mexico and Sweden, that
a revision of Protocol III on incendiary weapons would be needed because the provisions
adopted
350

would not be sufficiently far-reaching.
It has been claimed that the detailed review and amendment mechanism contained in the CCW is
'more a product of the arms control rather than the humanitarian law treaties. Neither the 1949 Geneva
Conventions nor any of the older treaties in the field of international humanitarian law applicable in
armed conflict contain [a] revision procedure or review mechanism. The 1977 Additional Protocols
are quite similar. '351 On the other hand, arms control treaties provide a more detailed and restrictive
review and amending process.'352 Given the rapid progression of weapons technology, however, it was
widely understood that a more flexible mechanism was appropriate. Yet once Article 8 was finally
adopted, a number of Western delegations presciently predicted that a first review conference would
not be held before the mid-1990s at the earliest. 353
By the end of the 198Os, it was becoming increasingly evident that the norms established under
1980 Protocol II were not being widely respected in practice.354 Whether this was due to the inherent
qualities of anti-personnel mines, the limited scope of applicability of the Protocol, ignorance of the
law, or a wilful disregard for the principles of humanity (or, more likely, a combination of all four), is
a moot point. The many civilian casualties due to landmines, especially anti-personnel mines, in
Afghanistan, Angola, Cambodia, Mozambique and, in the early 1990s in the conflicts of the former
Soviet Union and the former Yugoslavia, were evidence of a problem spiralling out of control. In
1992, a coalition of six Western non-governmental organisations (NGOs) had come together to issue a
joint call for the total prohibition of anti-personnel mines.355 One of these six NGOs, Handicap
International, encouraged the French government to call for a review of the 1980 CCW356 and on 9
February 1993, the French government formally submitted a request to the UN Secretary-General to
convene the First CCW Review Conference.
adopted only by the High Contracting Parties and that amendments to a specific annexed Protocol may be adopted only by
the High Contracting Parties which are bound by that Protocol.' Article 8(1)(b), 1980 CCW.
348,
At such [a review conference] consideration may also be given to any proposal for additional protocols relating to other
categories of conventional weapons not covered by the existing annexed Protocols. All States represented at the conference
may participate fully in such consideration. Any additional protocols shall be adopted in the same manner as this Convention,
shall be annexed thereto and shall enter into force as provided in paragraphs 3 and 4 of Article 5 of this Convention.' Article
8(3)(b), 1980 CCW. The meaning of'full participation' is subject to debate. It could, for example, be taken to mean arightto
vote (as opposed to attendance as observer) rather than a right to veto. For a discussion of the difference in procedure for
amendments to the CCW and existing Protocols and the adoption of a new Protocol see Roach, Capt. J.A., "Certain
Conventional Weapons Convention", op. cit., pA 42-3.
349

Ibid.,p. 39.

350 Roach, Capt. J.A., "Certain Conventional Weapons Convention", op. cit., pp. 38-9,

citing a report of the US delegation.
351 Article 97 (1) and (2), 1977 Additional Protocol I provides that:
'Any High Contracting Party may propose amendments to this Protocol. The textofanyproposed amendmentshallbe
communicated to the depositag, which shall decide, afterconsultation with all the High Contracting Parties, and the
International Committee of the Red Cross. whether a conference should be convened to consider the proposed
amendment. (...) The depositary shall invite to that conference al the High Contracting Parties as well as the Parties
to the Conventions, whether or not they are signatories of this Protocol.'
A similar provision is to be found in Article 24, 1977 Additional Protocol II.
352 Roach, Capt. J.A- "Certain Conventional Weapons Convention",op. ciL, p. 44.
353 Ibid., p. 40.
354

Writing after the success of the Ottawa Process, Jody Williams and Steve Goose, two of the key figures in the
International Campaign to Ban Landmines, described the CCW as a 'dismal failure in reducing the impact of mines on
civilian populations.' Williams, J. and Goose, S., "The International Campaign to Ban Landmines",op. cit., p. 26.
355 See supra Introduction, pp. 12-14.
356 France had already signalled its interest in a Review Conference to strengthen verification provisions upon its signature of
the CCW. See supra p. 25, footnote 256.
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On 16 December 1993, the UN General Assembly formally welcomed the request, encouraged the
establishment of a group of governmental experts to prepare the review conference, and called upon
'the maximum number of States' to attend.357 Six days later, the States Parties formally requested the
UN Secretary-General to set up a group of governmental experts to consider among other things 'as a
matter of priority' concrete proposals for amendments to Protocol II, and especially:
o

o
o

strengthening restrictions on the use of anti-personnel mines and. in particular, those without

neutralising and setfdestruction mechanisms:
considering the establishment of a verification system forprovisions of this Protocol:
studying opportunities for broadening the scope ofthis Protocol to coverarmed conflicts thatare
not Of an international character.

358

In total, four meetings of the group of governmental experts were necessary to prepare the Review
Conference, which proved unable to report before the end of 1994 as had been hoped because of the
difficulty in reaching agreement.359 The first session of the Review Conference was held in Vienna
from 25 September to 13 October 1995.360 As agreement on amendments to Protocol II proved
impossible to achieve,361 the Conference decided to continue its work at resumed sessions in Geneva
from 15 to 19 January 1996362 and from 22 April to 3 May 1996. Finally, on 3 May 1996, more than
two years after discussions on amending the Protocol had begun, the States Parties to the 1980 CCW
adopted by consensus an amended Protocol II:63 In accordance with its chapeau Article 2,364 amended
Protocol II entered into force on 3 December 1998, six months after Lithuania became the 208 State
Party to the CCW to declare its consent to be bound by the Protocol.365 As of end September 2000, a
total of 56 States had adhered to it.366
357
358

UN General Assembly Resolution 48/79, paras. 5-7.
See UN Doc. CCW/CONF.I/GE/4, pp.2-3.

The group met from 28 February-4 March 1994, from 16-27 May 1994, from 8-19 August 1994, and from 9-20 January
1995. Altogether, representatives of 33 States Parties and 33 States non-parties to the CCW participated in the work of the
Group. The States Parties represented were: Australia, Austria, Benin, Bulgaria, Canada, China, Croatia, Cuba, Cyprus, the
Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, India, Japan, Latvia, Mexico, the Netherlands, New
Zealand, Norway, Pakistan, Poland, the Russian Federation, Slovakia, Slovenia, Spain, Sweden, Switzerland, Tunisia and
Ukraine. The States non-parties represented were: Afghanistan, Algeria, Angola, Argentina, Belgium, Brazil, Cambodia,
Canada (which ratified the CCW on 24 June 1994), Chile, Colombia, Egypt, Ethiopia, Iran, Ireland, Israel, Italy, Jamaica,
Jordan, Kenya, Kuwait, New Zealand (which ratified the CCW on 18 April 1994), Nicaragua, Oman, Peru, Portugal,
Republic of Korea, Romania, South Africa, Spain (which ratified the CCW on 29 June 1994), the Syrian Arab Republic,
with General Assembly resolution 48/79, the
Turkey, the United Kingdom, and the United States of America. In accordance
ICRC was invited to attend the group of governmental experts as an observer. The United Nations was subsequently invited
to attend in the same capacity. Non-governmental organisations (NGOs), however, were excluded, with China effectively
359

imposing a veto on their participation.
Altogether representatives of 44 States Parties and 40 States non-parties to the CCW participated in the first session of the
Review Conference. The States Parties represented were: Australia, Austria, Belarus, Belgium, Bosnia and Herzegovina,
Greece,
Bulgaria, Canada, China, Croatia, Cuba, Cyprus, the Czech Republic, Denmark, Ecuador, Finland, France, Germany,
New
the
Mongolia,
Zealand,
Netherlands,
Italy,
Mexico,
Japan,
Latvia, Liechtenstein,
Hungary, India, Ireland, Israel,
Norway, Pakistan, Poland, the Russian Federation, Slovakia, Slovenia, Spain, Sweden, Switzerland, Tunisia, Ukraine, the
United Kingdom, and the United States of America. The States non-parties represented were: Albania, Angola, Argentina,
Bolivia, Brazil, Cambodia, Chile, Colombia, Egypt, Ethiopia, Gabon, Holy See, Iceland, Indonesia, Iran, Jordan, Libyan Arab
Jamahiriya, Morocco, Mozambique, Nicaragua, Oman, Paraguay, Peru, the Philippines, Portugal, Republic of Korea,
Arab Republic, Thailand, Turkey, the
Republic of Moldova. Romania, Saudi Arabia, Singapore, South Africa Sudan, Syrian
United Republic of Tanzania, Venezuela, and Vietnam.
361
UN General Assembly resolution 50/74, adopted on 12 December 1995, called upon States Parties to 'intensify their
efforts in order to conclude negotiations on a strengthened Protocol II.'
362
At a meeting of military experts to resolve deadlock on the 'technical' aspects of the Protocol.
363 Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices as Amended on 3 May
1996 (Protocol II as amended on 3 May 1996), hereinafter, amended Protocol H. Thetwo versions of the Protocol continue to
co-exist even though Protocol II as amended has formally entered into force and it remains open to States to ratify the 1980
Protocol, or the amended Protocol II, or even both. See further Roberts, A. and Guelff, R., Documents on the Laws OfWar,
34 edn-op. cit., p. 518.
364
See UN Doc. CCW/CONF.I/16 (Part D, p. 32.
365
In its press release 98/23 of 5 June 1998, the ICRC welcomed the forthcoming entry into force of the amended Protocol
and declared that although it 'considers that adherence to the Ottawa treaty is a top priority, it continues to encourage States
to ratify amended Protocol II because this text also restricts the use and transfer of landmines, anti-tank mines and other
360
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Reaction from the international community to the adoption of amended Protocol II was
noticeably
underwhelming in its praise.367 The ICRC, which had called for the total prohibition of the production,
stockpiling, transfer and use of anti-personnel mines prior to the first meeting of governmental experts
in February 1994,368 called the restrictions on the use of anti-personnel mines 'woefully inadequate'
and indicated that the Protocol alone was 'unlikely to significantly reduce the level of civilian
landmine casualties.'369 The UN Secretary-General, Boutros Boutros Ghali, said he was 'deeply
disappointed' by the failure to agree a ban.,m Jody Williams, the ICBL Co-ordinator, declared that the
diplomatic success was a humanitarian failure.371 According to Yves Sandoz, the ICRC's Director of
International Law and Principles, the practice of consensus had ensured that an international
humanitarian crisis was met with only the most modest and measured legal response.372
Indeed, if negotiations throughout the review process had been so laborious, this was in large part
due to the decision of the group of governmental experts,37 and subsequently the Review
Conference,374 to take all its decisions by consensus. The consensus rule allowed each State Party to
the CCW an effective veto over any proposals, and there was little reluctance to take advantage of the
opportunity this provided when any country thought that its own stock of landmines was in any way
threatened. As one study on military law puts it:
'The simple and obviousfact is that nations if willing to resort to violence at all are reluctanttoplace
limits on the kinds of violence they employ - especially on weapons that cause them to think that they

have anadvantage overpotentialfoes. (...) Cobraswoutdadvocatethebanning of hooves, claws, and
cutting teeth but would denounce in the strongest terms a proposal to outlaw venom ,375
In fact, the Preparatory Conference to the 1979-1980 UN Weapons Conference had itself failed to
reach agreement on the rules for decision-making.376 According to one expert: 'Decisions were reached
on the basis of an unofficial, and undefined, consensus, 3377 although he also notes that a number of
delegations repeatedly asserted that voting would be possible.378 It will be extremely difficult to change
weapons not covered by the Ottawa treaty. The ICRC is particularly concerned about the potential consequences in
humanitarian terms that would arise from the widespread and irresponsible use of remotely-delivered anti-tank mines. In
addition, for those States not yet prepared to ban anti-personnel mines outright, Protocol II as amended represents a step
forward compared with the original text adopted in 1980.' With respect to possible future regulation of anti-vehicle mines,
see the ICRC contribution to Landmine Monitor, Landmine Monitor Repon 1999, pp. 1007-8.
366
Argentina, Australia, Austria, Bangladesh, Belgium, Bosnia-Herzegovina, Brazil, Bulgaria, Cambodia, Canada, Cape
Verde, China, Colombia, Costa Rica, the Czech Republic, Denmark, Ecuador, El Salvador, Estonia, Finland, France,
Germany, Greece, Holy See, Hungary, India, Ireland, Italy, Japan, Jordan, Liechtenstein, Lithuania, Luxembourg, Maldives,
Moldava, Monaco, the Netherlands, New Zealand, Norway, Pakistan, Panama, Peru, the Philippines, Portugal, Senegal,
Seychelles, Slovakia, South Africa, Spain, Sweden, Switzerland, Tajikistan, Ukraine, the UK, Uruguay, and the US. In 1997,
the year of the adoption of the Convention on the Prohibition of Anti-Personnel Mines, General Assembly Resolution 52/42
on the status of the 1980 CCW was adopted without a vote. Operative paragraph 2 of the resolution 'urgently calls upon all
States that have not yet done so to take all measures to become parties, as soon as possible, to the Convention and its
protocols, in particular to amended Protocol II, with a view to achieving the widest possible adherence to this instrument at an
early date.'
367
Apart from the Swedish Ministry of Foreign Affairs, which, mindful that the Review Conference had been presided by the
Swedish Ambassador, Johan Molander, declared the agreement a significant diplomatic success for Sweden. "La Suddese
faicite sur l'accord sur les mines antipersonnel", AFP, Stockholm, 3 May 1996.
368
See UN Doc. CCW/CONF.I/SR.2, p. 11.
369
Statement of Eric Roethlisberger, Vice-President of the ICRC, to the closing session of the First Review Conference of the
1980 CCW, 3 May 1996.
370
See Williams, F., "UN fails to agree outright ban on Iandmines", Financial Times, 4 May 1996.
371 See AFP wire release. AFP-DL82,3 May 1996.
372
Sandoz, Y., Anti-Personnet Mines will be Banned, ICRC, Geneva, May 1996.
313 See UN Doc. CCW/CONF.I/GE/23, p. 59.
374
The draft rules of procedure for the Review Conference merely stated that decisions would be taken in accordance with
Article 8 of the 1980 Convention. See UN Doc. CCW/CONF.1/GE/CRP.53/Rev.1 as amended.
375
Bishop, Jr.. J.W.. Justice Under Fire, A Study ofMilitag Law, Charterhouse, New York 1974, p. 270. See Green, L.C.,
"What one may do in combat - Then and Now", Delissen, A.J.M. and Tanja, G.J., (eds.), Humanitanan Law of Anned
Conflict: ChaUenges Ahead, Martinus Nijhoff Publishers, Dordrecht, 1991, p. 277.
376
Roach, Capt. J.A., "Certain Conventional Weapons Convention", op. cit., p. 43.
377 Fenrick, W.J., "The Conventional Weapons Convention",op. cit, 9 501.
378 Fenrick, W.J., "New Developments in the Law Concerning the Use of Conventional Weapons in Armed Conflict",
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the practice of adopting any amendments or new protocols by consensus379 in future Review
Conferences,380 but this was a crucial issue in the negotiations leading up to the adoption of amended
Protocol II. It was probably the key factor in spurring the 'Ottawa Process'381 and thus ultimately a
382
separate treaty prohibiting anti-personnel mines.
Adherence to the CCW and its annexed Protocols continued to increase, however, notwithstanding
the entry into force of the Convention on the Prohibition of Anti-Personnel Mines. In 1999, at the UN
General Assembly, resolution 54/58, adopted without as vote, welcomed the entry into force of
amended Protocol II and called for its universal adherence. Speaking at the Annual Meeting of States

Parties in Geneva in December 1999, the UN Secretary-General appealed to all States that had not yet
done so to take'all measures to become parties to the Protocol as soon as possible.' As of May 2000,
four of the five permanent members of the UN Security Council had adhered to both the 1980 CCW
and amended Protocol II.383 The fifth, the Russian Federation, was already party to the 1980 CCW and
1980 Protocol II, and in May 2000, the newly-installed President, Vladimir Putin, urged swift
ratification of amended Protocol II. 384

The Provisions of Amended Protocol 11
The Scope of Amended Protocol 11
The Application to Internal Armed Conflicts
Since the majority of mines were being laid in the course of civil strife rather than inter-State
armed conflicts, the need to extend the scope of Protocol II to cover conflicts not of an international
character was obvious.385 Fearing interference in their internal affairs, for much of the negotiations a
386
number of developing countries were forceful in their opposition to such a measure.
Canadian Yearbook Of International Law, Vol. 19, No. 19, 1981, p. 238, footnote 36. Roach, Capt. J.A., "Certain
Conventional Weapons Convention",op. cit., p. 43, reports that the US delegation believed that the treaty's language 'shall
be adopted (...) in the same manner as this Convention and the annexed Protocols" meant by consensus 'and only by
consensus'.

of amended Protocol II, which took place in Geneva from 15-17
Johan Molander of Sweden, proposed draft Rules of Procedure
Ambassador
December 1999, the President of the Conference,
that had been elaborated and discussed at a preparatory meeting in May 1999. Rule 29 stated interah'a that: 'The Conference
shall conduct work and take decisions in accordance with established practice under the Convention.' It was further decided
at the preparatory meeting that in connection with the draft rules of procedure, the Conference President would make the
following statement: 'With regard to Rule 29 of the draft Rules of Procedure, it is affirmed that in the deliberations and
Parties have proceeded on the basis of
negotiations relating to the Convention and its annexed Protocols, High Contracting
"Procedural
for
instance
been
decisions
have
Report of the Preparatory Meeting of the
consensus and no
taken by vote.' See
States Parties to the Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-traps and Other Devices as
379

At the first Annual Conference of

States Parties

amended on 3 May 1996 annexed to the CCW", UNDoc CCW/AP.II/CONF.1/1 of 27 September 1999.
380
The Second CCW Review Conference is scheduled to take place in 2001, with a first, brief governmental expert meeting
in December 2000.
381
So-called because of the venue of the October 1996 conference at which the Canadian Foreign Minister's call for the fasttrack negotiation and signature of an anti-personnel mine ban treaty was made. See bt#a Chapter 2, pp. 57-8.
382
With respect to the negotiation of the 1980 CCW and original protocols, Fenrick declared that: 'While (...) [the consensus]
the final analysis,
approach enabled States to protect what they perceived as their legitimate security interests, it did not, in
serve the best interests of humanitarian law because it enabled single States or small groups to block progress on issues where
the great majority of participants were agreed. Unfortunately, the end result of consensus negotiations between States with
widely divergent interests was a text which is not always easy to understand, at times attempts to paper over difficulties, and
contains some unusual provisions designed to satisfy certain States that adopted extreme positions on certain issues.' Fenrick,
W.J., "New Developments in the Law", op. cit., pp. 238-9.
383
China. France, the UK, and the US.
384 See for instance "Putin urges ratification of landmine protocol", AFP, Moscow, 8 May 2000.
385
As noted above, the group of government experts had been specifically requested to address this issue. Efforts by a
number of Western governments to extend the scope of the CCW, or at least Protocol II, to cover all circumstances, including
armed conflicts and peacetime, were unsuccessful.
386 India was particularly vocal in objecting to such an extension arguing that it would have no impact on the behaviour of the
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After some discussion, the decision was taken not to amend the scope article contained in the
chapeau Convention.387 Writing before the adoption of the amended Protocol one humanitarian lawyer
had questioned whether the failure to amend the chapeau Convention
might not leave the Protocol

legally applicable only in international armed conflicts:88 In discussion with the
author in 1998, she
outlined two possibilities. The first is that the scope of amended Protocol II is still regulated by the
provisions of the Convention and therefore its apparent extension to non-international armed conflicts
is not effective. The second, preferred option is that the scope of the Protocol is prima facie
determined by the Convention's general provisions, but that it is possible to broaden the effect in one
particular Protocol by express terms. This is supported by the need to adhere expressly to each of the
Protocols and not just to the Convention as a whole. Such an approach undoubtedly reflects the
intention of the drafters:89 Indeed, it seems clear that the States Parties have implicitly overridden
Article 1 of the chapeau Convention - at least one informal remark was made along those lines
during
the negotiations - but have carefully avoided opening the door to making all annexed Protocols
applicable to non-international armed conflicts. 390
With a number of key States not party to 1977 Additional Protocol II, and therefore unwilling to
see a reference to that instrument, agreement was finally secured on the following provision:
'This Protocol shall apply, in addition to situations referred to in Article 1 of this Convention, to

situations referred to in Article 3 common to the Geneva Conventions of 12 August 1949. This
Protocol shall not apply to situations of internal disturbances and tensions, such as riots, isolated and
sporadic acts of violence and other acts of a similar nature, as not being armed conflicts.3'1(...) In
case of armed conflicts not ofan international character occurring in the territory of one ofthe High

Contracting Parties, each party to the conflict shall be bound to apply the prohibitions and
restrictions of this Protocol.'
Article 3 common to the 1949 Geneva Conventions provides that each Party to an armed conflict
not of an international character occurring in the territory of one of the High Contracting Parties is
bound to apply, as a minimum, a set of basic humanitarian obligations listed in the article. The issue of
the legally applicability of internationallaw to third parties (i. e., in this case, armed opposition groups)
has been hotly debated for many years both within and outside the realms of international

humanitarian law. 392
In his analysis of the status of rebels under the 1977 Additional Protocol II, Professor Cassese
refers to the 'more widespread opinion that Article 3 [common to the 1949 Geneva Conventions] (...)
is able to confer rights and impose obligations on insurgents because, as a consequence of the State's
ratification, the treaty becomes part of domestic law 93 and therefore obliges all citizens, including
'real violators', that is to say non-State actors. Finally, under pressure, India and other major States from the Non-Aligned
Movement agreed to allow a carefully drafted (and limited) extension of scope. Thus, Hingorani's assertion that India was
one of the vocal supporters for extending the scope of the Convention to internal strifes [sic] is therefore a somewhat
revisionist interpretation of the negotiations. Hingorani, R.C., "Land Mines: military weapon or menace?", India Quarterly,
Vol. 52, Nos. 1-2, January-June 1996, p. 20.
387
In its report submitted to the Review Conference, the ICRC had declared that the 'most obvious way to extend the
application of the 1980 Convention to non-international armed conflicts is by amendment to Article I of the Convention.
Should this cause too much difficulty, another possibility is to create an optional protocol to this effect, or to introduce into
the Convention an additional article which parties could accept by a declaration to that effect or, conversely, which would be
applicable to parties unless they specifically opted out.' International Committee of the Red Cross, "Report of the ICRC for
the Review Conference of the 1980 UN Convention on Certain Conventional Weapons", International Review of the Red
Cross, ICRC, Geneva, March-April 1994, p. 150.
388

Hampson, P., The Long Shadow - Landmines and the Law of Armed Conflicts, op. cit., p. 18.
See Vienna Convention on the Law of Treaties, Articles 31 and 32.
390 Moreover, this approach has avoided the need to ratify a formal amendment to the Convention. which would be timeconsuming and potentially confusing. It is likely, though, that the scope of the CCW (and thereby all annexed Protocols) will
again be the subject of extensive debate at the Second CCW Review Conference.
391
Article 1 (2), amended Protocol II. To assuage the concerns of certain countries, provisions were added to guarantee State
sovereignty and non-interference in internal affairs. See Article 1 (4), (5) and (6).
392
Even though the ICRC regularly points out that it poses little difficulty in practice. See for instance Hampson, F., 7lze
Long Shadow -Landmines and the Law of Armed Conflicts, op. cit., p. 17.
393
In fact, national implementation of international legal obligations is necessary in many States to give effect to those
389
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rebels. ' 394 As he affirms, an example of this view is to be found in the ICRC Commentary to the 1949
Geneva Conventions. In the commentary to Article 3 of the Second Geneva Convention it is stated

that:
'The obligation resting on the Party to the conflict which represents established authority is not open
to question. On the other hand, what justification is therefor the obligation on the adverse Party to
the conflict in revoltagainst the established authority? Some doubt has been expressedas to whether
insurgents can be legally bound by a Convention which they themselves have not signed. The answer
is provided in most national legislations Isicl; by thefact ofratification, an international Convention
,395
becomes part of law and is therefore binding upon all the individuals of that counby.
Cassese asserts that this is a misconception of the relationship between international and domestic
law since what is at stake is not whether rebels are subjects of domestic law, but their legal standing in

international law. But the ICRC also uses the argument that if the leadership of the insurgents exercise

effective authority, they are bound by the very fact that they claim to represent the country, or part of
the country.396 A leading commentator takes a similar view suggesting that: 'One possible answer is
that dissident force as a political entity aspiring to governmental status in some part of the state
affected may be taken as having de facto assumed certain quasi-international obligations which are
9397
owed by the state with which they are in conflict as if they were in the position of a successor state.
However, it is also pointed out that ' if the rationale is accepted as the basis of the "obligation" of
dissident forces under Protocol II, it is difficult to see how the disclaimer of effect upon legal status
can be taken entirely at face value.' The same authority proposes that the dissident forces be
upon the international
considered as having taken upon themselves de facto obligations originating
398
plane, even though they do not (yet) enjoy locus standi upon that plane.
Cassese prefers to analyse the issue based on the Vienna Convention on the Law of Treaties, and
specifically its Articles 34-36, which lay down a two-fold test for a treaty to create either obligations
or rights for a third party.399 The first condition is that the contracting parties must have intended the
treaty to grant such rights or impose such obligations on third parties. The second is that a third party
must accept the rights or obligations. Whereas the first of these two tests will be easy to satisfy, the
second will not, normally requiring a declaration or commitment from the part of the opposition
forces. This has occurred in a number of conflicts, but by no means all.

Application to Peacetime

At the closing session of the Review Conference, Belgium made a statement on behalf of 24 other
the amended
delegations, formally entered into the negotiating record, that certain provisions of
requirement
this
US
declared
that
same
times.400
At
the
all
observed
at
session,
the
Protocol must be

included the provisions regarding the recording, marking, monitoring and protection of areas
containing mines; the provisions of Article 8 regarding transfers;401 and the provisions of Articles 13
and 14 regarding consultation and compliance. This declaration was made part of the negotiating
record and was not contested.402 Upon formal adherence to amended Protocol II, a number of States

obligations domestically.
394 Curiously, in the same article Cassese claims that it is 'undisputed that Article 3 is binding on and grants rights to
Armed Conflicts",
insurgents.' Cassese, A., "The Status of Rebels under the 1977 Geneva Protocol on Non-International
International and Comparative Law Quaner(y, Vol. 30, April 1981, p. 424.
395 Pictet, J. (ed.), Commentag to the H Geneva Convention, ICRC, Geneva, 1960, p. 34.
3961bid; Pictet, J. (ed.), Commentag to the I Geneva Convention. ICRC. Geneva, 1952, p. 51.
397 Mccoubrey, H., International Humanitarian Law, 77ie Regulation OfAnned Conflicts, Dartmouth Publishing Co., UK,
1990, p. 174.

398 Ibid.
399 Cassese, A., "The Status of Rebels under the 1977 Geneva Protocol",op. cit., 9423.
400 See Nash, M., "Contemporary Practice of the United States Relating to International Law", op. cit., 1997, 9 330.
401 This is extremely important, otherwise States Parties would be free to transfer prohibited mines in all circumstances other

than in a situation of ongoing armed conflict.
International Law",op. cit, 1997,9 330.
402 See Nash, M„ "Contemporary Practice of the United States Relating to
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have entered an understanding whereby the provisions 'which
by their contents or nature may also be
applied in peacetime, shall be observed at all times. ,403

Key Definitions
Mine and Remotely-Delivered Mine
Despite two small textual amendments in the definition of a mine under amended Protocol II,404
there was no material change from the definition contained in 1980 Protocol II. In the case of
remotely-delivered mines, however, a significant exception was introduced, largely at the behest of the
UK, to exclude 'mines delivered from a land-based system 05 from less than 500 metres' provided that
they complied with the specific restrictions on the use of manually-emplaced anti-personnel mines
contained in Article 5406 and 'other relevant Articles' of the Protocol.407 Thus, the UK's Ranger
system,408 which had already been a factor in the negotiation of 1980 Protocol
II, again became an
indirect influence on the drafting of amended Protocol II as the anti-personnel mines
distributed by
Ranger could not easily be amended to comply with the requirements for self-destruction and self-

deactivation. 409

Anti-Personnel Mine
One of the most contentious issues during the negotiation of amended Protocol II was the
definition of an anti-personnel mine:10 In contrast to the 1980 Protocol which applied restrictions to all
landmines, differentiating only between manually-emplaced and remotely-delivered mines, it was
intended that specific restrictions be imposed on anti-personnel mines, which were
justifiably regarded

heart of the humanitarian crisis,411 over and above the general restrictions to be imposed on all
landmines. In its 1994 report to the review conference, the ICRC, hoping for agreement to prohibit the
use of anti-personnel mines, had already warned of the importance of a careful definition to ensure
responsibilities were not evaded.412 But a number of States were keen to restrict the ambit of their
obligations. As a consequence, during the final meeting of governmental experts, the word'primarily'
had been introduced into the proposed definition such that it now read:
as the

"Anti-Personnel mine" means amine primarily designed to be exploded by thepresence, proximity or
contact of a person and that will incapacitate. injure or kill one or more persons. 413
This reformulation was seemingly intended to protect anti-vehicle mines with anti-handling
devices,414 but it was feared that its vagueness could also exclude 'dual-purpose' mines, which were
403

Austria, Belgium, Denmark, Finland, France, Germany, Ireland, Liechtenstein, South Africa, and Sweden. A similar
declaration has also been made by Canada, Greece, Italy and the Netherlands. Pakistan, for its part, declared that the
provisions of the Protocol must be observed at all times, depending on the circumstances but pointed out that 'for the
purposes of interpretation the provisions of Article 1 take precedence over provisions or undertakings in any other article.'
This refers implicitly to the provision in Article 1 (4), which states that nothing in the Protocol shall affect the
sovereignty of a
State or the responsibility of the Government, by alllegitimate means, to maintain or re-establish law and order in the State or
to defend the national unity and territorial integrity of the State. This provision was included at the request of Pakistan in
return for agreement not to block a consensus on the adoption of amended Protocol H.
404
Article 2(1), amended Protocol II.
405
Thus, under amended Protocol II, low-level helicopter deployment of mines still constitutes remote delivery.
406
See below, pp. 79-81.
407
Article 2(2), amended Protocol II.
408
For details of the Ranger system see Gander, T.J., "Land mine warfare - the British position",op. cit, pM 597-607.
409 Ironically, on 27 January 1998, even before the entry into force of amended Protocol II. the UK announced that it was
planning to destroy its stockpiles of anti-personnel mines, including those dispersed by the Ranger system, within two
years.
"UK unveils plans to destroy a million landmines", Reuters, London, 27 January 1998.
410
As already noted, no distinction was made in 1980 Protocol II between anti-personnel mines and other landmines (e.g.,
anti-vehicle/anti-tank).
411 Though the ICRC is currently preparing a report on the humanitarian impact of anti-vehicle mines.
412 .4
Report of the ICRC for the Review Conference",op. cit., 9 137.
413
Article 2(3), amended Protocol II.
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The question also arises as to whether an anti-personnel mine attached to an anti-tank mine and set
to detonate when the anti-tank mine is moved should be considered an anti-handling device. In
ratifying amended Protocol II in 1999, Pakistan specifically declared that: 'In the context of the word
primarily", it is understood that such anti-tank mines which use anti-personnel mines as a fuse but do
not explode on contact with a person are not anti-personnel mines.' This issue would merit
clarification during the second Annual Conference of High Contracting Parties, which is due to take
place at the UN in Geneva in December 2000. 426
6,

General Prohibitions
In the August 1994 session of the group of governmental experts, the representative of Estonia had
tabled a proposal for a new Protocol IV prohibiting the use, development, manufacture, stockpiling
and transfer of anti-personnel mines.427 Subsequently, the Swedish delegation, on the express
instructions of its Parliament (and without much enthusiasm), formally proposed a prohibition on the
production, stockpiling, transfer and use of anti-personnel mines. There was little discussion of these
proposals, however, and despite oral support from Mexico, the ICRC and the UN observers, most
States then regarded the idea as little more than a flight of fancy. Ultimately, States Parties decided on
four general prohibitions: three encompassing certain mines, booby-traps and other devices and the
fourth addressing the indiscriminate use of these weapons. In addition, the use of two specific types of
anti-personnel mine was specifically prohibited.

Mines causing 'Superfluous Injury or Unnecessary Suffering'
Article 3(3) of amended Protocol II prohibited the use of any mine, booby-trap or other device
which is designed or of a nature to cause superfluous injury or unnecessary suffering. According to the
US, this provision makes it clear that mines are generally not so designed or of such a nature.428 Thus,
the assertion by one, somewhat eccentric, governmental representative at the first session of the CCW
Review Conference in Vienna that all mines were 'obviously' of a nature to cause superfluous injury
or unnecessary suffering was seemingly not made in full understanding of its legal consequences.

Mines Designed to be Detonated by Mine Detectors
Under Article 3(5) of amended Protocol II, it is prohibited to use mines, booby-traps or other
devices that are specifically designed to be detonated by the presence of electromagnetic mine
detectors during normal use in detection operations. The US has pointed out that during the
negotiations no State was claiming to use such devices.429 However, in his speech accepting the 1997
Nobel Peace Prize on behalf of the ICBL, Rae McGrath referred to an incident in November 1997
when an experienced deminer was killed by an anti-tank mine fitted with a 'magnetic influence antihandling device', which had been detonated by the presence of the deminer's own mine detector. 430
Not prohibited under Article 3(5), however, are tilt-rods431 (a sort of vertical tripwire) that can be set
off by the sweep of a mine detector.432
Weapons, Geneva, 15 December 1999.
426 See inka P. 89.
427 Estonia has since changed its position on the issue and thus was not among the original signatories of the Convention on

the Prohibition of Anti-Personnel Mines. See infra Chapter 2, p. 189.
428 See Nash, M., "Contemporary Practice of the United States Relating to International
issue is discussed in greater depth in Chapter 3 inka p. 153, footnote 1431.

Law",op. cit, 1997, 9 335. This

429 Ibid.

"A Matter of Justice and Humanity", Nobel Lecture, Oslo. 10 December 1997.
croll claims that tilt rods were invented by the German armed forces during the Second World War previously anti-tank
mines were detonated by tank tracks, which represented only 20 per cent of their width. The 'kill ratio' was enhanced by the
430 McGrath, R.,
431

use of tilt rods as they detonated the mine when the rod was struck by the tank hull. 7 ze History Of Landmines, p. 46.
432 Nash, M- "Contemporary Practice of the United States Relating to International Law", op. cit., 1997, p. 335.

44

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

'Long-Lived' Anti-Handling Devices on Self-Deactivating Mines
The issue of anti-handling devices433 had been briefly discussed at the 1976 Lugano Weapons
Conference, in the course of which one expert had advocated their prohibition with respect to all
original
mines.434 A discussion on this issue had already taken place during the negotiation of the
Protocol, with specific reference to remotely-delivered mines.435 During the review process
considerable effort had ·been made, particularly by mine clearance organisations, to prohibit antithreatened humanitarian
handling devices, which not only targeted enemy combat engineers but also
an armed conflict. The
of
end
the
use
after
civilian
deminers tasked with returning a mined area to

Netherlands had proposed, without success, a prohibition on anti-handling devices on any antipersonnel mines.436 The US proposed that anti-handling devices on 'long-lived' mines should be
Finally, it was agreed that the use would
prohibited , but this proposal did not find consensus either.437
and
anti-vehicle
anti-personnel equipped with an antibe prohibited of any self-deactivating mine
had self-deactivated (and thereby defeat
handling device that could continue to438function after the mine
the purpose of the self-deactivation).

The Indiscriminate Use of Anti-Personnel Mines
In addition to the provisions of 1980 Protocol II, which remain unchanged, Article 3(9) of
'
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Also vociferous in
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deny enemy access to or use of an area containing civilians or civilian
their opposition to the provision had been France, which claimed that aerial bombardment and remote
delivery of mines should not be treated in the same way.

The Prohibition of Certain Anti-Personnel Mines
Given that a total prohibition of anti-personnel mines would not attract consensus, discussions in
and the
the review process focused on increased restrictions on the use of all anti-personnel mines
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States sought an end to the use of 'long-lived' anti-personnel mines, which undoubtedly represented
manually emplaced or remotely
the most serious existing danger to the civilian population, whether
to
delivered. A number of developing countries, suspicious of the West's motives,441 were reluctant
before the Second World
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Relating to International Law", op. cit., 1997, p. 335.
437 Nash, M- "Contemporary Practice of the United States
438 Ibid.

439 A principle that the US supports and regards as customary law. Ibid, p. 336.
440 Ibid
out a market for their producing
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The feeling was widespread that a number of Western countries were trying to carve
companies, while prohibiting cheaper competition.
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accept such a blanket ban for both military and economic reasons. The resulting provisions were
thrashed out over the many weeks of intense and difficult negotiations spread over three years.

'Undetectable' Anti-Personnel Mines
Even prior to the adoption of amended Protocol H, it had been questioned whether the 'ad hoc' use
of non-metallic anti-personnel mines442 outside pre-planned (and therefore generally unrecorded)
minefields should still be regarded as lawful. Insofar as these mines are extremely difficult to detect
using electromagnetic mine detectors,443 especially in ferrous soils, such as are found in southern
Africa, they become a permanent threat to the civilian population, a foreseeable consequence
incompatible with the standards of responsible warfare.444 The experience of the British armed forces
in trying to demine the Falklands after the end of the conflict in 1982 45 demonstrated to all the
advantages of having a minimum metal content in, at least, all anti-personnel mines. In fact, very few

all-plastic mines exist, although the metal content may be no more than one-thirtieth of a gram.
The need to prohibit all 'undetectable' anti-personnel mines was widely agreed in principle, 446
although the practical details were harder to nail down, a key issue being the conversion of existing
stocks. During the discussions in the Group of Governmental Experts, a number of proposals had been
considered, from the simple (and rather toothless) requirement for all anti-personnel mines to have
irremovable metallic elements in their construction,447 to the requirement for a specific quantity of
metal to be incorporated in the mine.448 The UN Department for Humanitarian Affairs, the body then
charged with overall responsibility for mine clearance within the UN system,449 called for metal rings
to be attached or incorporated to all anti-personnel mines since the shape of the metal as well as the
quantity was a key factor in aiding detection.
Article 4, amended Protocol II simply states that: 'It is prohibited to use anti-personnel mines
which are not detectable as specified in paragraph 2 of the Technical Annex. ,450 It was finally agreed
that all anti-personnel mines produced after 1 January 1997 should 'incorporate in their construction a
material or device that enables the mine to be detected by commonly-available technical mine
detection equipment and provides a response signal equivalent to a signal from 8 grams or more of
iron in a single coherent mass. ,451 A similar requirement was made with respect to mines produced
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Croll cites claims that the responsibility for inventing plastic mines should be ascribed to Hitler himself, 'who in
December 1943 ordered that a new mine should be made out of plastic. "The other day I was thinking if it wouldn't be
possible to infest the minefields with other mines, as well as anti-personnel mines, to such an extent that even our own men
can't pass these minefields, because they explode no matter who steps on them. These mines should be cased in plastic
instead of metal." ' 77ze Histog of Landmines, p. 44, citing Gilbert, F., Hitler Directs His War.· the Secret Records 0/His
Daily Militag Conferences, Oxford University Press, New York, 1950, p. 82.
443
Croll reports that the mine detector was invented by a Lieutenant Kozacki, a Polish signals officer who escaped to France
and then to Britain in 1940. A later version of his invention was still being used by the British Army as recently as 1995. 7lze
History of Landmines. pp. 54-5.
444 Oeter, S., "Methods and Means of Combat", op. cit., pp. 132-3.
445
See for example Rogers, Col. A.P.V., "Mines, Booby-traps and other devices",op. Cit., p. 532. Gander, T.J., "Land mine
warfare - the British position", op. cit., p. 603.
446
Apart from the Chinese delegation, which argued that it was not necessary to make mines that self-destructed also
detectable. A proposal by a number of Western nations to require all mines to be made detectable, including anti-vehicle/antitank mines, failed to attract consensus, but is likely to again be debated in the upcoming CCW Review Conference.
447
This Would have had little or no practical impact on the problem and would have presumably required no change to
stockpiles on the part of States Parties.
448
Both 6 and 8 grams were formally proposed. See UN Doc. CCW/CONF.I/GE/23, p. 92.
449
The responsibility now lies with the UN Mine Action Service, located within the UN Department for Peacekeeping
Operations.
Thus, as already noted, in contrast with 1980 Protocol II, the Technical Annex of amended Protocol II is clearly legally

450

binding.
451
Article 4 and Technical Annex, Article 2(a). The US, for instance, declared that its M-14 anti-personnel blast mine did not
meet the required metallic signature and that it would either be modified or destroyed. Nash, M., "Contemporary Practice of
the United States Relating to International Law", op. cit, 1997, p. 345.
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Technical Annex, Article 2(c).
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emplacement 66 and after 120 days the back-up self-deactivating mechanism must have ensured that no
more than 1 in 1,000 of the mines originally laid are capable of functioning as a mine. 467
This apparently strict requirement is nonetheless substantially weakened by the option of a nineyear period of deferra1468 beginning with entry into force of amended Protocol II (although the period
of deferral applies only with respect to mines produced before the entry into force of the Protocol).
During the period of deferral, States must minimise 'to the extent feasible' the use of all noncompliant anti-personnel mines and must at least comply with either the requirements for self-

destruction or the requirements for self-deactivation. 469
Upon ratification of the Protocol, China, India, Pakistan, and Ukraine elected to take advantage of
the option to delay compliance. Ukraine, however, was reported to have destroyed more than 100,000
PFM-1 'butterfly' anti-personnel mines in March 1998, since they were not in compliance with the
Protocol.470 The Russian Federation was reportedly planning to destroy non-CCW compliant mines
over an eight-year period from 1998-2005. In 1998, more than 500,000 such mines were destroyed.471
In December 1999, however, a Russian official stated that destruction of all the non-CCW compliant
mines would not be completed before 2010-2012.472 However, it was alleged that during the second
Chechen conflict in 1999, Russia again dropped quantities of 'butterfly' anti-personnel mines,
including - by mistake - on neighbouring Georgia. 473

Restrictions on the Use of Other Anti-Personnel Mines
Manually-Emplaced 'Long-Lived' Anti-Personnel Mines
Despite the potential danger posed by remotely-delivered mines, in most mine-affected countries
the greatest threat to the civilian population came from manually-emplaced 'long-lived' anti-personnel
mines, which can remain active for many decades.474 Citing the long-term need to protect their borders,
a number of developing countries successfully opposed a proposal to equip all anti-personnel mines
with a neutralising mechanism. It was therefore obvious that far-reaching restrictions would have to be
475
imposed on the use of all manually-emplaced long-lived anti-personnel mines.
Under Article 5 of amended Protocol II, all anti-personnel mines that are not equipped with both
self-destructing and self-deactivating mechanisms to the same effectiveness as for remotely-delivered
anti-personnel mines, must be 'placed within a perimeter-marked area which is monitored by military
personnel and protected by fencing or other means, to ensure the effective exclusion of civilians from
the area. The marking must be of a distinct and durable character and must at least be visible to a

466

Although, during the review process, a number of Western military commanders had indicated publicly and privately that,
for tactical reasons, the self-destruct timer would normally be set at no more than 48 hours.
467
Technical Annex, Article 3(a). Article 8(2), however, prohibits with immediate effect the transfer of remotely-delivered
anti-personnel mines that are not both self-destructing and self-deactivating. As the US has noted, this is tantamount to a

prohibition on production as there is no economic utility in producing a mine that can neither be used nor transferred. Nash,
M., "Contemporary Practice of the United States Relating to International Law",op. cit, 1997, p. 340.
468
Russia sought a period of deferral of 15 years, China reportedly proposed 25 years.
469
Technical Annex, Article 3(c).
47oLandmine MonitorReportl999, p. 759. Landmine Monitor report in 2000 that Ukraine was planning to destroy stocks of
more than 7 million PFM mines in order to meet the requirements of the Protocol. Landmine Monitor Repon2000, p. 785.

471 Landmine Monitor Report 1999, p. 809.
472

Landmine Monitor Report 2000. p. 839.
ICBL Statement to the First Conference of States Parties to Amended Protocol II of the Convention on Conventional
Weapons, Geneva, 15 December 1999. See for instance "Russian helicopters drop mines near Chechen border with Georgia",
AP, Tbilisi, Georgia, 17 November 1999.
474
Croll refers to a British report on the 'Engineer Lessons from the North Africa Campaign' in the Second World War in
which it was suggested that the British should design a new form of mine capable of 'self-destroying after a certain period to
avoid the need for lifting'. He points out that it would be more than four decades before any serious efforts were made in that
direction. 7lze Histog of'Landmines, 9 65.
475
As already noted, all remotely-delivered anti-personnel mines had to be fitted with self-destruct and back-up selfdeactivation mechanisms.
473

48

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

person who is about to enter the perimeter-marked area.'4 6 All emplaced anti-personnel mines must be
cleared before the area is abandoned, unless it is handed over to the armed forces of another State that
477
accepts the duties to maintain the required protections and subsequently clear the mines.
Although superficially attractive, the requirements of Article 5 have three, probably fatal, flaws.
First, a nine-year period of deferral from entry into force of amended Protocol II was allowed for antipersonnel mines used outside of marked areas as long as the use of non-compliant mines was 'to the
extent feasible' minimised and such mines at least self-deactivated within 120 days.478 Second, under
Article 5(3), a party to a conflict is 'relieved from further compliance' with the obligation to mark,
fence and monitor 'only if such compliance is not feasible due to forcible loss of control of the area as
a result of enemy military action, including situations where direct enemy military action makes it
impossible to comply.' The ICRC complained bitterly about this potential loophole, which was
introduced following a proposal by the Russian delegation. Despite an oral (and therefore nonbinding) statement made by Denmark and approved by the Russian delegation that'situations where
direct enemy military action makes it impossible to Comply' does not entitle an army to ignore the
duty to mark, fence and monitor simply because combat is taking place, this understanding is not
legally binding.479 Third, as a number of organisations warned, it was scarcely realistic to expect armed
opposition groups fighting in internal armed conflicts to be willing or even able to comply with the

requirements of Article 5.
Finally with respect to this Article, a specific exception to the duties to mark, fence and monitor
480
was granted for directional fragmentation mines ('Claymore-type devices') used in tripwire-mode,
the military unit
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personnel
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to
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is
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of civilians. ,481

Remotely-Delivered Anti-Vehicle Mines
Although most of the negotiations during the Review Conference focused on controlling antipersonnel mines, the danger posed by anti-vehicle/anti-tank mines, especially when remotely
delivered, was also discussed.482 The significance of the issue was given further impetus by the
definition of anti-personnel mine contained in amended Protocol II, since it excluded anti-vehicle
mines equipped with anti-handling devices.483 Article 6(3) rather weakly requires that remotely
delivered anti-vehicle mines should 'to the extent feasible' be equipped with an effective selfdestruction or self-neutralisation mechanism and a back-up self-deactivation feature, 'which is
designed so that the mine will no longer function as a mine when the mine no longer serves the
military purpose for which it was placed in position.'

476 Article 5(2)(a).
477 Article 5(2) (b).
478
Technical Annex, Article 3(b) and (c).
479
The seriousness of the commitment was subsequently brought into question by a proposal by the Russian Federation to
allow a period of deferral of up to 15 years for the provisions relating to self-destructing anti-personnel mines. Seen in this
light, the assertion by the US that in effect all use is prohibited of long-lived anti-personnel mines outside of marked,
monitored and protected areas looks a little tenuous. See Nash, M., "Contemporary Practice of the United States Relating to

International Law", op. cit., 1997, p. 339.
480
See "Report of the ICRC for the Review Conference", op. cit, pp. 139-40. As already noted, when used in commanddetonated mode, these weapons are classified under the Protocol as 'other devices'.
481 Artide 5 (6).
482

SeeLandmine Monitor Report 1999. pp. 1007-8 for ICRC proposals for future regulation of anti-vehicle mines under the

CCW.
483
Initially during the review process the US had asserted that anti-vehicle mines equipped with anti-handling devices should
be considered as anti-personnel mines given the threat they pose to the civilian population. The acute sensitivity of certain

anti-handling devices on anti-vehicle mines being acquired by signatories to the Convention on the Prohibition of Antipersonnel Mines is giving increasing grounds for concern about the humanitarian implications of these weapons and
continues to blur the distinction between anti-vehicle and anti-personnel mines. See inka Chapter 2, pp. 72-6.
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The awkward drafting of the provision mirrors the negotiating somersaults required for its
adoption by consensus. It can even be argued that the inclusion of the phrase 'to the extent feasible' in
the provision, combined with the declaration of China that this constituted no obligation to include any
such mechanism,484 represented a step backwards in protection from the 1980 Protocol II, which
appeared to require either that the mines could be and were recorded, or that an effective selfneutralising mechanism was incorporated in the mine.485 In addition, the final text represented a
considerable weakening from the proposal contained in the Chairman's Text emanating from the
Group of Governmental Experts, which required that all remotely-delivered mines be selfdestructing.486 The US intends once again to propose a similar obligation in the Second Review
Conference of the CCW.487

Prohibitions and Restrictions on the Transfer of Anti-Personnel Mines
Article 1 of the Protocol on Blinding Laser Weapons (Protocol IV) adopted by the First CCW
Review Conference on 13 October 1995 prohibited the transfer 88 as well as the use of laser weapons
'specifically designed to blind'. This was the first time that such a provision has been included in an
international humanitarian law treaty, since, as noted in the Introduction, international humanitarian
law has tended only to regulate the use of a weapon. Indeed, in its report prepared for the review
conference at the request of the States Parties and submitted to the Group of Governmental Experts,
the ICRC declared that as the CCW was a humanitarian law treaty, it could only address the regulation
or prohibition of the use of certain types of mines.489 The likely effectiveness of further constraints on
use was, however, clearly open to question. Falk, for instance, suggested an 'indirect approach, that is,
trying to influence the availability and design of landmines and their post-combat clearance, rather
than focus exclusively on what combatants do by way of deployment and use. ,490
In fact, the provision regulating transfer was not as innovative as might first have appeared.
During the negotiation of the 1925 Geneva Protocol on Gas and Bacteriological Warfare,491 the United
States proposed a provision 'to prohibit the export from [the] (...) territory of [States Parties] of any
such asphyxiating, poisonous or other gases and all analogous liquids, intended or designed for use in
connection with operations of war.'492 Objections to the proposal appear to have been based on the
impracticability of controlling the export of such chemicals, since they had many peaceful industrial
uses, rather than any reticence to include such a provision in a law of war treaty. 493
With respect to the transfer of mines, a number of States from both North and South had been
reluctant to include transfer restrictions in the Protocol, which was viewed as a pure law of war
484 See UN Doc. CCW/CONF.I/SR. 14, p. 5.
485
See supra.
486

See UNDoc CCW/CONF.I/l, Article 5. At the first Annual Conference of States Parties, a number of countries, e.g.,
Canada and the US, indicated support for the adoption of such a provision in the Second CCW Review Conference to be held

in 2001.

for instance Landmine Monitor Repon 2000,9 334.
Although, in contrast to amended Protocol II, the term 'transfer' is not defined in Protocol IV. See injhz Chapter 2, pp. 813 for discussion on the definition of transfer as contained in the Convention on the Prohibition of Anti-Personnel Mines.
489
Although later in the report it declared merely that arms control measures would 'probably not be included'. ICRC,
"Report of the ICRC for the Review Conference of the 1980 UN Convention on Certain Conventional Weapons",
International Review ofthe Red Cross, ICRC, Geneva, March-April 1994, p. 142. See also Hampson, F., 7lze Long Shadow Landmines and the Law of Armed Conjlicts, op. cit., p. 22.
490 Falk, R., "Walking the Tightrope of International Humanitarian Law: Meeting the Challenge of Land Mines", in Cahill, K.
(ed.), Clearing the Fields, Solutions to the Global Land Mines Crisis, Basic Books, US, 1995, pp. 72-3.
491
As noted above. the formal title of the instrument is the Protocolfor the Prohibition ofthe Use in War ofAsphyxiating,
487 See
488

Poisonous or Other Gases, and of Bacteriological Methods of Wadare. For the text of the Protocol, see for example
Documenb on the Laws of War, pp. 139-40.
492
Baxter, R.R., and Burgenthal, T., "Legal Aspects of the Geneva Protocol of 1925", Amencan Journal ofIntemational
Law, Vol. 64, October 1970, p. 861. The Geneva Protocol was drafted at the Conference for the Supervision of the
International Trade in Arms and Ammunition and in Implements ofWar, which was convened to consider the adoption of a
comprehensive treaty relating to the arms trade.
493 Ibid, p. 861.
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agreement (and therefore one thal regulated 'use' only), but by the time of the Review Conference
even the most implacable of original opponents, China, had moved to declare its willingness to accept
a provision banning the transfer of mines the use of which was prohibited by the Protocol.494 Thus,
under amended Protocol II, the transfer of all mines whose use was prohibited by the Protocol was
prohibited with immediate effect,495 whether or not a State opted to take advantage of the possibility to
defer compliance with the prohibition on the use of certain anti-personnel mines.496 This means that
'undetectable' anti-personnel mines, remotely-delivered anti-personnel mines without effective selfdestruction and back-up self-deactivation mechanisms, and any mines designed to be detonated by
electromagnetic mine detector could not be transferred from the date of entry into force, and possibly
even the adoption, of amended Protocol II.
It also means that it would appear not to be lawful to transfer any such mines even for the
purposes of training or for their destruction.497 Thus, when ratifying amended Protocol II, Canada
under the
specifically reserved the right to transfer and use a small number of mines prohibited
Protocol exclusively for training and testing purposes.
Furthermore, the transfer is prohibited of any mine 'to any recipient other than a State or a State
agency authorised to receive such transfers.'498 This prohibition is intended to starve armed opposition
groups, often the worst violators of humanitarian norms, of access to mines. In late 1999, Canada
asked for clarification of claims made on UK television that the State-owned Pakistan Ordnance
499
Factories had offered anti-personnel mines for sale to a (fictitious) private company.
With respect to the transfer of all other mines, booby-traps and other devices, under Article
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UNDoc, CCW/CONF.DSR.4, p. 8. In a further gesture of goodwill, on 22 April 1996, China announced unilaterally
that, pending the entry into force of amended Protocol II, it would implement a moratorium on its exports of anti-personnel
mines not in conformity with the technical specifications on detectability, self-destruction and self-deactivation. See UNDoc
CCW/CONF.I/12 of 22 April 1996.
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little or no export of anti-personnel mines being recorded. According to the ICBL, 'Landmine Monitor researchers have not
identified a single significant shipment of anti-personnel mines from one nation to another in 1998 and early 1999. This does
But the
not mean that no anti-personnel mines have been transferred; there are great difficulties in tracking mine trade.
findings (or lack thereof) are consistent with the observations of military specialists that in fact there have been no major
four years.' Landmine Monitor Report 1999, p. 8.
mine shipments of anti-personnel mines dating back some
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The Recording and Removal of Landmines
Under amended Protocol II, the location of all mines, booby-traps and other devicesso' must be
mapped and recorded in all circumstances.502 As specified in Article
1 (a) of the Technical Annex, a
party laying mines manually must record the location, perimeter and extent of minefields and mined
areas, including, where feasible, the location of every mine as well as its type, number, method of
emplacement, type and lifetime of fuse, date and time of emplacement and anti-handling devices, if
any.503 In the case of remotely-delivered mines, the party is obliged to record the estimated
location
and area by co-ordinates of reference points (normally corner points) and ' when feasible' these must
be marked on the ground. In addition, the total number and types of mines laid, the date and time
of
laying and the self-destruction time periods must also be recorded. 504
Each party to a conflict is 'responsible' for all mines employed by it505 and must clear all mines,
mined areas and minefields in areas under its control 'without delay after the cessation of active
hostilities' or to comply with the obligations to mark, fence and monitor a minefield
containing longlived anti-personnel mines.506 This clear attribution of responsibility has been widely welcomed and
represents a significant precedent that should form a basis for future law.507 Furthermore, a party that
has used mines in an area over which it no longer has, or has never had, control is
obliged to provide
501 That is, not just pre-planned minefields as was the case with 1980 Protocol II.
Article 9(1). This appears to be a great improvement on the more limited obligation contained in 1980 Protocol II,
although, as the ICRC pointed out in 1994 in their report prepared for the review conference, 'one cannot place too much
reliance on the duty to record for the following reasons:
(0
in the light ofpast experience. even if there were an absolute rule that all minefields (...) had to be recorded
502

without exception, it is unlikely that the nile would be generally respected, especially in non-international
armed conflicts:
(ii)
in the confusion of war, records frequently get lost:
(iiO
the recording of minefields is less effective than is generally expected as mines (especially scattered ones)
frequently move to quite different locations owing to rainfall (which can displace mines kilometresfrom their
original position) and to the movement of the soil or sand.'
"Report of the ICRC for the Review Conference", op. cit., p. 144. The last of these three issues was well known as a result of
the experience of the Second World War. Croll, for instance, refers to a statement by British Prime Minister Clement Atlee
on 17 October 1945 in response to a question about the clearance of mines laid to protect British beaches: 'The location of
mines is a difficult problem, particularly as many have been shifted by tides and soil movements[.] (...) I am afraid that
complete clearance might take some time.' Indeed, Croll reports that full clearance of 338,500 mines was not complete until
1958. The History of Landmines, p. 85. See also
Landmine Monitor Report 1999, pp. 478,794,· Landmine MonitorReport
2000, p. 899.

In March 2000, following the floods in Mozambique, there was a widespread fear that many minefields had
simply been
washed into another location. See for instance Jeter, J., "Drifting mines pose new risk in Mozambique", WashingtonPost,9
March 2000; Murphy, D.E., "Danger lurks below the surface in Mozambique", Los Angeles Times, 3 March 2000. One
demining expert claimed that the floods had submerged about 100 of the more than 1,000 minefields that had been identified
across Mozambique. See Myre, G., "Floodwaters uproot landmines from Mozambique's civil war",
Philadelphia Inquirer, 11
March 2000. As of mid-March 2000, however, there had been no reported incidents involving landmines dislodged by flood
waters. See "Southern Africa: Floods Update", IRIN, Johannesburg, 12 March 2000; see
further Landmine Monitor Report
2000, pp. 65,67,68.
503 See Nash, M., "Contemporary Practice of the
504

Article 1 (b), Technical Annex.

United States Relating to International Law", op. cit., 1997, pp. 341-2.

505 Article 3(2)
506

Article 10(1) and (2). See also Articles 3(2) and 5. Marking and fencing, however, was no guarantee of safety as Jerry
White, the future founder of the eponymous Landmine Survivors Network, found out to his cost in 1984: 'I was only four
years old when Syrian soldiers, retreating during the 1967 Arab-Israeli War, laid Soviet-supplied mines in the Golan Heights.
My mine waited silently in the ground for 17 years before it exploded under my right foot while I was hiking in an unmarked
minefield. (...) All the talk about fencing and marking minefields is a distraction from the real problem: how to stop the
proliferation of landmines. Even in a small, security-conscious state like Israel, fences break down, signs fade, fall, or are
stolen, and mines shift.' White, J. and Rutherford, K., "The Role of the Landmine Survivors Network", in To Walk Without
Fear, p. 100. Moreover, a survey conducted on the border minefields in Zimbabwe concluded that more than 90 percent of
the minefields' protective fencing had been removed by local people to use as materials around small patches of vegetable
the construction of cattle pens. See Landmine Monitor Report 1999, p. 102.
ardens
or in
07
For example,
with respect to the clearance of unexploded ordnance in general, and cluster bomblets in particular. See for
instance ICRC, Erplosive Remnants of War, Cluster Bombs and Landmines in Kosovo, ICRC, Geneva, August 2000.
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technical and material assistance to the party now in control Cio tile extent that this is permitted by that
party).508

The implementation of Amended Protocol 11
Amended Protocol II requires each State Party to take ' all appropriate steps, including legislative
and other measures, to prevent and suppress violations' of the Protocol 'by persons or on territory
under its jurisdiction or control.' These measures include the imposition of penal sanctions against
persons who, in violating the Protocol, wilfully kill or cause serious injury to civilians.509 In addition,
the Protocol requires that armed forces of a State Party 'issue relevant military instructions and
operating procedures and that armed forces personnel receive training commensurate with their duties
and responsibilities to comply with the provisions of the Protocol.'510 The suggestion by the ICRC that
specifically expected to
legal advisers required by Article 82 of 1977 Additional Protocol I should be
give guidance on matters relating to the use of weapons was not included. 511
The issue of verification of amended Protocol II led to some of the most heated of all the
negotiations in the Review Conference.512 As already mentioned, upon signature of the CCW in 1981,
a number of States had already signalled their regret at the lack of verification measures in the
Convention and its annexed Protocols and had indicated an intention to address that absence at the
earliest opportunity.513 The issue remained controversial throughout the review process, with many
developing countries wishing to stress the value of technology transfer and universality of adherence
rather than verification. Western States, on the other hand, claimed that the credibility of the CCW in
general and its Protocol II in particular would be jeopardised without an adequate verification and
compliance mechanism.514 Thus, in his letter of transmittal to the Senate for advice and consent to
ratification of amended Protocol II, US President Clinton affirmed that the agreement 'was not as
strong as we would have preferred. In particular, its provisions on verification and compliance are not
as rigorous as we had proposed. (...) We shall pursue these issues in the regular meetings that the
'515
amended Protocol provides for review of its operation.
The regular meetings to which the US President referred were all that remained of the Western
group proposals for a detailed fact-finding and inter-State 'Verification Commission'.516 States Parties
to amended Protocol II are required to submit to the Depositary (the UN Secretary-General) annual
reports on a number of issues related to the operation of the Protocol.517 These reports are circulated to
508 Article 10(3).

Article 14(1) and (2). The attempts, first by the US and later by the UK, to include compulsory universal jurisdiction for
violations' of the Protocol foundered, particularly
'grave breaches' (see UNDoc CCW/CONF.I/1, Article 12(4)) or 'serious
as a result of objections from the Russian delegation, perhaps mindful of the behaviour of Russian troops in Chechnya. When
the permanent International Criminal Court,
ratifying the Protocol, however, the US, which remains implacably opposed to
declared that it would 'not recognise the jurisdiction of any international tribunal to prosecute a United States citizen for a
violation of the Protocol or the Convention on Conventional Weapons.'
510 Article 14(3).
511 4
'Report of the ICRC for the Review Conference", op. cit., pp. 146-7.
'there was no consensus on the
512 Or, as it was more tactfully expressed in the report of the group of governmental experts,
issue.' See UNDoc CCH/CONF.1/GE,23, p. 17.
513
See supra.
514
One document prepared by a Canadian expert and circulated to delegates at the 1994-95 Group of government experts on
an informal basis typified this approach. Its central argument was that a revised CCW Convention would require an effective
verification regime to provide all participating States with reasonable assurances that parties are in compliance. Latham, A.,
509

Toward an Effective Verification Regime for the Convention on Certain Conventional Weapons: The Outline of an
Incremental Approach, Centre for Defence and Security Studies, Winnipeg, December 1994, p. ii.
515
Letter dated 7 January 1997, cited by Nash, M., "Contemporary Practice of the United States Relating to International
Law", op. cit., 1997, pp. 325-6.
516 See for instance UNDoc CCW/CONF.Il, Alternative C. Articles 10-11.
517
Specifically: dissemination of information on the Protocol to the armed forces and to the civilian population; mine
clearance and rehabilitation programmes; steps taken to meet the technical requirements of the Protocol and any other
relevant information pertaining thereto; legislation related to the Protocol; measures taken on international technical
information exchange, on international co-operation on mine clearance, and on technical co-operation and assistance; and
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other States Parties in advance of the Annual Conference of State Parties,518 the first of which took
place at the UN in Geneva from 15-17 December 1999.

The First Annual Conference of States Parties
The first Annual Conference of States Parties was, overall, a relatively low-key affair, in stark
contrast to the Meetings of States Parties of the Convention On the Prohibition of Anti-Personnel
Mines. Specifically, the work of the conference was to include: a review of the operation and status of
the Protocol; discussion of issues arising from the annual State Party reports;519 preparation for review
conferences; and 'consideration of the development of technologies to protect civilians against
indiscriminate effects of mines. 9520
Ambassador Johan Molander, once again presiding over events, opened the Conference stating
that the Protocol had been 'overshadowed by an inability to find global consensus on the total
prohibition of one category of landmines.' The Canadian delegation expressed the hope that the two
agreements [i. e., amended Protocol II and the Convention on the Prohibition of Anti-Personnel Mines]
would some day become one.521 The ICBL, which was given the opportunity to address the Conference
in plenary session, declared that:
'Today, theplain truth is that, with respect to anti-personnel mines. lamendedl Protocol His atbesta
half measure for those who believe they must continue to cling to this despicable weapon... While it
has often been argued that this Protocol is more all-embracing of the international community, the

facts prove otherwise. Not only does the Mine Ban Treaty have twice as many States Parties as
amended Protocol II, but of the 44 States Parties to the amended Protocol, only jive have NOT signed

the Mine Ban Treaty: China, Finland, India, Pakistan, and the United States. In a veg real sense,
with respect to anti-personnel mines, amended Protocol II binds just those five nations.

,522

Concluding Remarks
Writing in 1984, after the entry into force of 1980 Protocol II, one commentator declared that 'if is
widely and conscientiously applied by all sides in future wars, the Protocol may meaningfully expand
the protection of civilian populations in armed conflict.'523 A more realistic view, however, is that'the
specific regulation of Protocol II constitutes nothing more than a concretisation of the basic principles
of distinction and the prohibitions against "indiscriminate warfare" which were in any event applicable
to mine warfare. 3524
It is clear that both 1980 Protocol II and amended Protocol II are based on a belief in the
fundamental legitimacy of mine warfare. It assumed wrongly for the most part - that even under
battlefield conditions, 'responsible' use could be made of a weapon that clearly has a greater inherent
tendency to strike civilian or combatant without discrimination than most other conventional weapons.
Even when directly applicable, the limited prohibitions and restrictions contained in 1980 Protocol II
were, for the most part, disregarded, including by a number of the relatively few States Parties to it.
-

other relevant matters. See Article 13(4).
518 Article 13(1).
51' Under Article 13(4), each State Party must provide the Depositary with an annual report onany (i.e., not necessarily all) of
the following: dissemination to the armed forces and the civilian population; mine clearance and rehabilitation programmes;
steps taken to comply with the technical requirements of the Protocol; legislation related to the Protocol; information
exchange and international cooperation on mine clearance; and 'other relevant matters'.
520 Article 13(3).
521 Statement by Bob Lawson, Canadian Department of Foreign Affairs and International Trade, to the first Annual
Conference of States Parties to Amended Protocol II, Geneva, 15 December 1999. Molander himself has cast serious doubt
on such a possibility. See also Chapter 2 below, pp. 118-119.
522
ICBL Statement to the First Conference of States Parties to Amended Protocol II of the Convention on Conventional
Weapons, Geneva, 15 December 1999.
523
Carnahan, Lt.-Col. B.M., "The Law of Land Mine Warfare",op. cit, p. 94.
524 Oeter, S., "Methods and Means of Combat", op. cit., pp. 125-6.
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sense in engaging in an indejinite process of amendment, when, in our view, we should be aiming at
the universalisation and effective implementation of the Ottawa Convention. In that regard. theactual

necessity for annual Conferences of States Parties to the Amended Protocol II might be

reconsidered.

,531

531 Statement by Ambassador Adhemar G. Bahadian, Geneva, 15 December 1999.
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Chapter 2

Anti-Personnel Mines on the Battlefield under the
Convention on the Prohibition of Anti-Personnel
Mines

Introduction
As the First Review Conference of the 1980 CCW closed in Geneva on 3 May 1996, there was
widespread dismay at the limited strengthening of the restrictions on the use of mines that had been
achieved within the framework of the UN review process. In particular, amended Protocol II fell far
short of the total prohibition of anti-personnel mines532 already supported by more than 40 States,
prompted by continuing pressure from the ICBL and the ICRC. Keen to sustain the international
momentum that might otherwise have slackened, at the closing plenary of the Review Conference the
Canadian delegation announced that Canada would host a meeting of pro-ban States later in the year to
discuss ways to move the international community towards the prohibition of anti-personnel mines.
That meeting, the 'International Strategy Conference: Towards a Global Ban on Anti-Personnel
Mines',533 was held in the Canadian capital, Ottawa, from 3 to 5 October 1996. A 'defining moment'
occurred when the head of the French delegation chose to make a statement 'perfectly suited to a
forum like the CD'534 but 'most certainly not suitable for the Ottawa Conference, dominated as it was
by pro-ban countries and NGOs. (...) Distilled to its essence, the French position boiled down to this:
France was prepared to ban landmines, until it needed them. This position was typical of countries that
did not want to be seen by their publics to be opposing a ban, but that also did not want an
international agreement in the short (or even medium) term.'535 The intervention provided Jody
Williams, the ICBL Co-ordinator and self-professed practitioner of'in-your-face-diplomacy', with the
perfect opportunity to castigate France for its inherently contradictory position and thereby serve
warning to other governments that prevarication would receive short shrift. 536
Determined to maintain the initiative on the issue,537 and fearful that it would otherwise become
mired in the CD where the consensus rule hindered swift and effective action, the Canadians took a
political decision. At its closing session, the host country's Foreign Minister, Lloyd Axworthy,
stunned the governments present by issuing an invitation to return to Ottawa before the end of 1997 to
sign a treaty banning anti-personnel mines.538 Only the UN Secretary-General and representatives of
532 That is, a prohibition on production, stockpiling and transfer as well as on use.
533 Hereinafter, the 1 996 Ottawa Strategy Conference.
534 The UN Conference on Disarmament, hereinafter referred to as the CD.
535 Tomlin, B.W., "On a Fast Track to a Ban: The Canadian Policy Process", To Walk Without Fear, 9 201.
536 Ibid.

leading Canadian diplomat was apparently concerned that Belgium would seize the initiative if Canada did not. See
Tomlin, B.W., "On a Fast track to a Ban", op. cit., pp. 202-3.
538 The idea of a negotiated ban treaty, however, was not new in itself. In July 1995, at the International Meeting on
Demining, the Chair of the Meeting, Erik Derycke, the Belgian Foreign Minister, declared in his introductory speech: 'My
third appeal will request everyone to give more comprehensive thought to mines. It seems to me that the time has come for an
initial examination of the timeliness of an international convention banning anti-personnel mines following the example
mutatis mutandis of chemical and biological weapons.' Speech of Belgian Foreign Minister Eric Derycke, Chairman of the
International Meeting on Demining, Geneva, 6 July 1995, cited by Landmine Monitor Repon 1999, p. 534.
537 A
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the ICBL and the ICRC had been informed of his intentions beforehand,539 and it was by no means
certain that the initiative would be successful. Indeed, at that stage only about 50 governments had
publicly declared their support for a comprehensive, worldwide ban on anti-personnel mines,54( and of
these, by no means all were believed to be genuinely committed to attaining that objective in the shortto medium-term. 541
The Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of AntiPersonnel Minesand on 17:eirDestruction,542 was the result of aremarkable process of pressure from
civil society combined by a bold political gamble on the part of Lloyd Axworthy and his Ministry the Canadian Department for Foreign Affairs and International Trade.543 Of more significance for
international humanitarian law, the Ottawa process marked a return to the 'traditional' procedure for
negotiating IHL, shedding the absolute requirement for consensus in favour of a unilateral initiative
backed by the option of majority voting. It further demonstrated that the military utility of a weapon
that has been in almost universal use can be subjugated, in law at least, by humanitarian concerns
backed by sufficient political will. Set within this wider context, this chapter considers the obligations
of the Convention, assesses whether it is likely to be effective in stopping the wider use of antipersonnel mines on the battlefield, but also discusses its implications for the future development of
international humanitarian law.

The Negotiation of the Convention on the Prohibition of AntiPersonnel Mines
Only a few weeks after the 1996 Ottawa Strategy Conference, the Austrian government formally
circulated a first draft of a treaty banning anti-personnel mines.544 The text was clearly inspired by the
the Convention
negotiations in the First CCW Review Conference and by disarmament law, especially
Chemical
of
Weapons and on
on the Prohibition of the Development, Production, Stockpiling and Use
their Destruction, adopted in Paris on 13 January 1993.545 It contained clear prohibitions of the
Austria had also floated the idea towards the end of the CCW Review Conference - they believed, somewhat overoptimistically, that such a treaty could be 'short, clear and simple'. See for instance Hajnoczi, T. et al., "The Ban Treaty", in
To Walk Without Fear p. 292. In fact, it would be none of these.
539
See Tomlin, B.W., "On a Fast Track to a Ban", op. cit, p. 205.
540
A total of 50 States were full participants at the 1996 Ottawa Strategy Conference, thereby signalling their support for a
total ban on anti-personnel mines: Angola, Australia, Austria, Belgium, Bolivia, Bosnia and Herzegovina, Burkina Faso,
Cambodia, Cameroon, Canada, Colombia, Croatia, Denmark, Ethiopia, Finland, France, Gabon, Germany, Greece,
Luxembourg, Mexico, Mozambique, the
Guatemala, Guinea, Honduras, Hungary, Iceland, Iran, Ireland, Italy, Japan,
Slovakia, Slovenia, South Africa,
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AS previously mentioned, this work generally uses the term 'Convention on the Prohibition of Anti-Personnel Mines'. The
Convention does not prohibit anti-vehicle mines. The ICRC
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545 Hereinafter, this instrument will be referred to
Hajnoczi, one of the principal authors of the draft Convention on the Prohibition of Anti-Personnel Mines, declared
afterwards that it was 'firmly rooted in international humanitarian law' but that it also contained 'important elements of
disarmament law.'Ibid, p. 296. See also Goose. S.D., "The Ottawa Process and the 1997 Mine Ban Treaty", Yearbook of
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development, production, stockpiling, transfer and use of anti-personnel mines - though it maintained
the existing, controversial, definition of anti-personnel mines contained in amended Protocol
II546 _
and required each State Party to destroy stockpiles within one year and to clear emplaced
anti-personnel mines within five years of the Convention entering into force for that State.
In November 1996, Madeleine Albright, the US Ambassador to the United Nations, introduced a
draft resolution into the UN General Assembly with 84 co-sponsors calling for the negotiation of a
total prohibition of anti-personnel mines. The objective, in the words of US President
Clinton, was 'to
allow children to walk safely on the earth'.547 In December 1996, the UN General Assembly adopted
the proposed text as resolution 51/45S,548 which urged States to 'pursue vigorously an
effective, legally
binding international agreement to ban the use, stockpiling, production and transfer of anti-personnel
landmines with a view to completing the negotiation as soon as possible. ,549
Following the successful adoption of the General Assembly resolution, a 'core group' of
supportive governments from around the world began meeting informally to discuss how to push the
process forward,550 as Canada sought to mend the fences that had been broken by its 'cavalier'
approach to international diplomacy.551 The first of a series of governmental meetings was held
in
Vienna under the auspices of the Austrian Foreign Ministry from 12 to 14 February 1997 to enable
States to exchange views on the content of a Convention prohibiting anti-personnel mines. TheErpert
Meeting on the Tert Of a Convention to Ban Ann'-Personnel Mines,552 which was attended by
representatives of 111 governments, opened discussions on a number of key issues, particularly the
virtues of an immediate versus a phased approach to a ban, the definition of an anti-personnel mine,
verification, universality of adherence, and the choice of the negotiating forum.553
One option for the Convention, following the approach taken with the 1980 CCW, was to
negotiate a chapeau Convention annexed to which would be four separate protocols each prohibiting,
respectively, the production, stockpiling, transfer, and use of anti-personnel mines.554 Such an
suffering and casualties caused by anti-personnel mines" and concludes with "[b]asing themselves on the principle of
international humanitarian law that the right of the parties to an armed conflict to choose methods or means of warfare is not
unlimited, on the principle that prohibits the employment in armed conflicts of weapons, projectiles and materials and
methods of warfare of a nature to cause superfluous injury or unnecessary suffering and on the principle that a distinction
must be made between civilians and combatants."' Ibid., pp. 279-80.
546 .,.Anti-personnel mine" means a mine primarily designed to be exploded by the presence, proximity or
contact of a person
and that will incapacitate, injure or kill one or more persons.' See supra Chapter l, pp. 41-2.
547 6
UN Landmines: US proposes UN ban on anti-personnel mines', Reuters, New York, 4 November 1996.
Albright, now
the US Secretary of State, had been a major force in pushing US policy forward on the issue. See Wareham, M., "Rhetoric
and Policy Realities in the United States", To Walk Without Fear, 9 223. Already in May 1996, the US had set out 'a
concrete path to a global ban' on anti-personnel mines, although it appeared that the US was expecting that the ban would
primarily affect mines held by other nations. See for instance 'US Announces Anti-Personnel Landmine Policy', H'litte House
Fact Sheet, Washington, 16 May 1996.
548
The resolution was supported by 157 States with no votes against and only 10 abstentions (Belarus, China, Cuba,
Democratic Republic of Korea, Israel, Pakistan, Republic of Korea, Russian Federation, Syria, and Turkey). A Canadian
academic, David Lenarcic, refers to an unsourced remark by China that the vote on the resolution was a 'beauty and
popularity contest.'

Lenarcig D.A.. Knight-Errant? Canada and the Crusade to Ban Anti-Personnel Land Mines,

Contemporary Affairs Number 2, Irwin Publishing, Toronto, Canada, 1998, p. 28.
549 Conspicuous by its absence was a reference to the negotiating forum, specifically the CD, which could have dealt a
otentially fatal blow to the Canadian initiative.
fso
According to Canadian diplomats, the most frequently used metaphor was that of a train leaving the station. Those who
were first on board would be welcome to heIp steer the train. Those who hesitated for too long might be forced to travel on
the train to a destination chosen by others. Lawson, R. et aL, "The Ottawa Process and the International Movement to Ban
Anti-Personnel Mines",op. cit., p. 169.
551 See for exampleibid., p. 162; Cameron, M.A. et aL, "To Walk Without Fear", To Walk WithoutFear. p. 6: Tomlin, B.W.,
"On a Fast Track to a Ban", op. cit, pA 204-6.
552 Hereinafter, the Vt'enna Erpert Meeting.
553 The ICBL issued a press release in Vienna on 14 February 1997 setting out its view of the key elements of a 'ban treaty'
as: (1) a comprehensive treaty banning use, production, stockpiling and trade of anti-personnel mines; (2) provisions for the
destruction of stockpiles in a rapid fashion and a requirement for destruction of emplaced mines; (3) transparency measures
requiring reporting of details of stockpiles and minefields. ICBL, "Mine Ban Closer to Reality", Press release, Vienna, 14
February 1997, cited by Goose, S.D.. "The Ottawa Process and the 1997 Mine Ban Treaty", op. cit., p. 275, footnote 9.
554 Lawson, R. et aL, "The Ottawa Process and the International Movement to Ban Anti-Personnel Mines",op. cit, p. 163.
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approach would be more likely to attract adherence from States not willing to accept an immediate and
55
total prohibition of the weapons, but who might, for example, support a ban on their transfer. 5 At the
Vienna Expert Meeting, a number of governments spoke in favour of such an approach, but there was
much wider support for an immediate prohibition on new use, production, stockpiling, and transfer of
anti-personnel mines, with only the destruction of existing stockpiles and the clearance of mines
556
already deployed being subject to time delays.
Both the ICBL and the ICRC emphasised the crucial importance of having an 'unambiguous'
definition of anti-personnel mines, which omitted the word 'primarily' as contained in amended
Protocol II. A substantial number of governments, though, appeared reluctant to change a definition

previously negotiated at some length.

largely
Verification was, as it had been in the context of the CCW, a thorny issue.557 A number of,
would
mechanism
Western, governments felt that a prohibition without a monitoring and enforcement
be a toothless beast. The ICRC suggested that the best method would be to set up an independent
mechanism to investigate credible reports of the use of anti-personnel mines following the entry into
force of the new treaty, although it cautioned against allowing the issue to stand in the way of a clear
norm prohibiting anti-personnel mines. It reminded States that although earlier norms of humanitarian
on verification, this
law prohibiting the use of specific weapons had been enacted without provisions
had not prevented them from being very largely respected.558 Not all governments were convinced,
though, and it was clear that substantial negotiating time would have to be devoted to finding an
approach acceptable to all;559 Germany, a long-time enthusiast of verification, offered to host a meeting

devoted to the issue.
The issues of universality and the negotiating forum to be used were clearly closely linked. States
that were ostensibly unwilling to accept an immediate and total prohibition of anti-personnel mines
and recommended that the Conference on
repeated the need for universality of adherence
formal
the
negotiations. The ICRC pointed out, however, that
Disarmament be engaged to undertake
no major instrument of humanitarian law has attracted universal adherence from the outset.560
Following the Vienna Expert Meeting, and taking into account the comments made by the
participants, the Austrian government revised its original draft treaty text and on 14 March 1997
issued its second draft of the Convention on the Prohibition Ofthe Use, Stockpiling, Production and
The title, and much of the text, would
Transfer of Anti-Personnel Mines and on their Destruction.
notable amendment from the first draft
most
remain unchanged in the treaty ultimately adopted. The

argued that anti-personnel mines were
A number of States, including Cuba, Sri Lanka, South Korea, and Ecuador,
a
total
prohibition on use. See for instance Dolan,
essential for self-defence and hence there should be certain exceptions to
To Walk Without Fear p. 406. See also
ism",
Multilateral
New
The
Process:
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Landmine Monitor Report 1999, p. 314.
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was in the definition of an anti-personnel mine, from which the word 'primarily' had been removed 61
562
and a specific exemption added for anti-vehicle mines
equipped with anti-handling devices.
In accordance with its offer to organise a meeting on verification, on 24 and 25 April 1997
Germany hosted the International Expert Meeting on Possible Verification Measures to Ban AntiPersonnel Landmines. To stimulate debate on the topic, Germany had drafted
an'Options Paper for a
possible verification scheme for a convention to ban anti-personnel landmines'. A total of 121 States
were represented at the meeting, and views were again divided between States which affirmed that
detailed verification was essential to ensure that any agreement was effective and others that followed
an approach similar to that of the ICRC, arguing that the proposed agreement was essentially
humanitarian in character and stressing the overriding importance of a clear norm
prohibiting
anti-personnel mines.563 Austrian diplomats involved in the negotiation of the Convention noted
afterwards that: 'While some progress was achieved, no convergence of minds was in sight.
Having
dodged this controversial issue in the second version, the final Austrian draft had to find a viable

middle ground. After numerous consultations, Austria presented a compromise solution that did not
satisfy any side fully, but was conceptually acceptable for everyone. ,564
With the third Austrian draft text widely accepted as a solid basis for the anti-personnel mine ban
treaty, the task was now to pave the way for a Diplomatic Conference to formally negotiate and adopt
it. From 24 to 27 June 1997, the Belgian government hosted the International Conference for a Global
Ban on Anti-Personnel Mines,565 the official follow-up to the 1996 Ottawa Strategy Conference. Its
primary task was to adopt a declaration forwarding the third and final Austrian draft text for
negotiation and adoption to the Diplomatic Conference that would be convened in Oslo in September
1997.566 Out of the 156 States attending the Brussels Conference, a total of 97 signed the 'Brussels
Declaration', which affirmed that the essential elements of a treaty to ban anti-personnel mines were:
o
o

a comprehensive ban on the use, stockpiling, production and transfer of anti-personnel mines:
the destruction of all stockpiled and cleared anti-personnel mines; and

o

international co-operation and assistance in the area of mine clearance in a#ected countries,

In addition to forwarding the Austrian draft text to the Oslo Diplomatic Conference, States
supporting the Brussels Declaration also reaffirmed the goal set by the Canadian Foreign Minister of
signing the treaty in Ottawa before the end of 1997. Notable by their absence from the declaration
were references to the importance of international support for assistance to mine victims and to an
absolute duty to clear emplaced mines (the duty being only to destroy 'cleared' anti-personnel mines);
the refusal to include the former enraged African governments; South Africa in particular. 567
The Diplomatic Conference on an International Total Ban on Anti-Personnel Land Mines (the
Oslo Diplomatic Conference), convened by Norway, opened in Oslo on 1 September 1997 and was
561

According to one diplomat closely involved in the process, the issue was raised at a meeting of the core group of States
and no representative spoke in favour of its retention.
562
The language chosen was deliberately that used by Germany at the end of the First CCW Review Conference on behalf of
more than 20 States to explain the meaning of the wordpnmarily included in the definition of an anti-personnel mine in
amended Protocol II to the 1980 CCW. See supra Chapter 1, p. 42.
563
Steve Goose, however, claims that 'the majority view that emerged was that a ban treaty is essentially a humanitarian law
treaty and as such, should not require stringent and costly verification which are more appropriate to arms control treaties.'
Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty", op. cit., p. 275.
564 Hajnoczi, T. et aL, "The Ban Treaty", op. cit., p. 301. But see infha p. 71, for the views of Ambassador Molander of
Sweden.
565 Hereinafter, the 1997 Brussels Conference.
566 In a keynote speech to the Conference, Jody Williams, the ICBL Co-ordinator repeated the call of the ICBL for a
comprehensive ban treaty with 'no exceptions, no reservations, no loopholes!' As one of the leading figures within ICBL
notes, this phrase became a mantra during the negotiations of the treaty. See also Goose, S.D., "The Ottawa Process and the
1997 Mine Ban Treaty",op. cit, p. 276.
567
A joint statement by 12 landmine survivors present in Brussels called on governments to: 're-read the current draftof the
treaty and consider how it appears to us landmine survivors. There is virtually nothing in it to urge governments to take
responsibility for the victims. Yet people are bleeding and dying even as we speak. To this day, the real needs of mineaffected communities are not being addressed. Survivors remain an afterthought. Their numbers grow each day, but without
your help they have little hope of ever receiving proper medical attention or rehabilitation.' White, J. and Rutherford, K.,
"The Role of the Landmine Survivors Network", To Walk Without Fear, p. 111.
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scheduled to last a maximum of three weeks. The host country had already announced the draft Rules
of Procedure at the end of the 1997 Brussels Conference. Reportedly modelled on those used in the
negotiation of the 1977 Additional Protocols,568 they provided for resolution of issues by atwo-thirds
majority vote in cases where consensus proved impossible. Only States that had formally supported
the Brussels Declaration were officially recognised as participants in the Oslo Diplomatic Conference
and therefore entitled to vote. All other States present were officially classed as observers, together
with the ICBL,569 the ICRC , and representatives of the UN.
The stakes had been raised significantly two weeks prior to the Conference when the US
announced its intention to support the Brussels Declaration and thereby to join the Ottawaprocess.570
Subsequently, the US was joined by Japan and Poland.571 In a letter from US Secretary of State,
Madeleine Albright, to key Foreign Ministers, the US laid down five conditions as a prerequisite for
the US's eventual signature of the treaty:
0
o

'a geographical exception for the use of mines in South Korea;
a change in the definition of an anti-personnel mines to allow the US to continue to use its mixed
anti-tank and anti-personnel 'munitions' systems;

o

a transition period, either through entry into force requiring 60 countries, including alifive
permanent members of the Security Council and at least 75 per cent of historic producers and

users of anti-personnel mines, or an optional nine-year deferrat period for compliance with
certain provisions;
o

a strengthening of the verification regime; and

,572
a clausepermitting aparty to withdraw whenits supreme nationalinterests werethreatened.
At the opening of the Oslo Diplomatic Conference, delegates observed a minute's silence in
memory of the late Princess of Wales who had died in a car crash in Paris the weekend before.573

o

UN General Assembly rules of
Although Canadian diplomats otherwise suggested that they were based on standard
procedure. Lawson, R. et aL, "The Ottawa Process and the International Movement to Ban Anti-Personnel Mines",op. cit, p.
568

176.

According to Steve Goose, the Oslo Diplomatic Conference was the first occasion on which NGOs were given official
status in international negotiations of an arms control or humanitarian law treaty. See Goose, S.D., "The Ottawa Process and
the 1997 Mine Ban Treaty", op. cit., p. 278.
570
The White House announced on 18 August 1997 that the US would be a full participant in the negotiations at the Oslo
Diplomatic Conference. See for instance "United States to Join Ottawa Process", Statementky the Press Secretaiy, Martha's
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5 3 As noted above in the Introduction, the Princess had drawn enormous media attention to the
through her visits to Angola in January 1997 with the British Red Cross and then to Bosnia-Herzegovina withthe Landmine
Survivors Network in August 1998. See for instance "Clashes mar mines debate", Guardian, 11 July 1998; White, J. and
Rutherford, K., "The Role of the Landmine Survivors Network", op. cit., p. 1112.
But the issue of whether the Princess's death had altered the negotiations remains disputed. An unnamed member of the
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Ambassador Jakob Selebi of South Africa was formally elected the President of the Conference and he
outlined his plans for the negotiations - a series of working groups, in parallel where necessary, no
square brackets around text under discussion,574 and all negotiations to be concluded by 17 September
allowing time for the text to be checked in alllanguages.575
Ambassador Selebi offered the Provisional Rules of Procedure for adoption by the Conference.
The most significant provision was Rule 35, which stated that: 'Decisions of the Conference on all
matters of substance shall be taken by a two-thirds majority of the representatives present and
1576
Only France intervened, stressing the importance of making every effort to achieve
voting.
consensus. With this observation duly noted, the Rules of Procedure were formally adopted without
objection thereby ensuring that the negotiations would not be held hostage to the objections of one
State or a small group of States. 577
Negotiations during the Oslo Diplomatic Conference centred on the demands of the US for
substantial changes in the draft Convention. The US came with a plethora of proposals, including an
exception for use of mines in Korea to protect the Republic. Although the US came extremely close to
persuading enough governments to support it, and even obtained a 24-hour suspension of the plenary
at the eleventh hour,578 the US was finally forced to admit defeat,579 despite an astonishing volte-face
by Canada.580 The US's final negotiating position,581 which in substance and effect hardly differed from
its earlier positions, was for the definition of anti-personnel mines to exclude those contained in its
anti-tank systems, to allow withdrawal from the treaty during armed conflict,582 and to provide for a
transition period of nine years before full compliance was required. 583
behind their backs'.
More bizarrely, it was reported in late 1998 that US intelligence agencies held more than 1,000 pages of files on the late
Princess, which they claimed could cause 'exceptionally grave damage to the national security' if made public. An expert on
the US intelligence services mused that the US government might have been interested in her campaign against landmines.
Ellison, M., "US has top secret files on Diana", Guardian, 10 December 1998, p. 7. In August 1999, however, it was reported
that a US intelligence assessment had warned that the late Princess's campaign against landmines threatened to sourrelations
between the UK and the US. The same report claimed that disagreement between the British Foreign Office and the Ministry
of Defence, which was more sympathetic to US concerns, Ied to a 'loophole' in the 1998 Landmines Act. "Emotional
Warfare", Guardian, 27 August 1999, cited on the ICBL Website, <www.icbl.org>.
574
These brackets indicate that one or more States reserves its position with respect to the enclosed text.
575 It is difficult to overstate the importance of the role of Ambassador Selebi in ensuring the successful adoption of the
Convention in Oslo. His blend of skilful and direct diplomacy combined with immense good humour made an intensely
difficult task appear almost easy. See also Lawson, R. etaL, "The Ottawa Process and the International Movement to Ban
Anti-Personnel Mines", op. ciL,p. 177.
576
Draft Rules of Procedure, Diplomatic Conference on a Convention on the Prohibition of the Use, Stockpiling, Production
and Transfer of Anti-Personnel Mines and on Their Destruction. APL/CRP.2, Oslo, 1 September 1997.
577
See Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty", op. cit., p. 278.
578
See for instance "US wins more time for landmines pact", Financial Times, 17 September 1997; Bonner, R., "New US
Terms on Mine Ban Are Called Unacceptable", New York Times, 16 September 1997.
579 Although the precise sequence of events remains the subject of more rumour and conjecture, it appears that the
steadfastness of a very small number of countries, including notably South Africa, was ultimately determinant.
580
Canadian Prime Minister, Jean Chrdtien, attracted particular criticism from humanitarian organisations after he initiated
intense diplomatic discussions 'to try to accommodate US misgivings over a total ban.' See for instance"US wins more time
for landmines pact", op. cu. ; Dolan, M. and Hunt, C., "Negotiating in the Ottawa Process", op. cit, pp. 413-4. He was
reported as having declared that some exceptions on use were acceptable because of'technical elements of amilitary nature.'
See for instance Warmington, V. and Tuttle, C., "The Canadian Campaign", To Walk Without Fear p. 57; Dolan, M. and
Hunt, C., "Negotiating in the Ottawa Process", op. cit., pp. 408-9. Interestingly, in the same work Canadian diplomats
directly involved in the process make no mention of these significant events. See Lawson, R. etaL, "The Ottawa Process and
the International Movement to Ban Anti-Personnel Mines", op. cit., p. 163.
581
The influential Republican Senator Jesse Helms (Chairman of the Senate Foreign Relations Committee) wrote to President
Clinton calling for the US delegation to be recalled if other delegations failed to 'recognise that the US negotiation position in
Oslo is our bottom line (...) not a starting point for debate.' Cited in Lawson, R. et aL, "The Ottawa Process and the
International Movement to Ban Anti-Personnel Mines",op. cit., p. 163.
582
This proposal, which would have effectively made the Convention only applicable in peacetime, was supported by a small
number of States, including Australia, Brazil, Ecuador, Spain, the United Kingdom and Venezuela. See Dolan, M. and Hunt,
C., "Negotiating in the Ottawa Process", op. cit, p. 412; Landmine Monitor Repon 1999, pp. 305, 312.
583
See for instance Dolan, M. and Hunt, C., "Negotiating in the Ottawa Process", op. cit, p. 412. During the negotiations, the
Financial Times, in an editorial, claimed that the US did 'have a point over Korea' and argued that other States should agree
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government after government praised Canada's role in launching the 'Ottawa Process'. At the end of
the Conference a 67-page report, Agenda for Mine Action, detailed pledges of more than US$500
million to the mine effort over a five-year period.590 The same month, by resolution
52/38A, the UN
General Assembly welcomed the conclusion of the Convention at Oslo and
requested the SecretaryGeneral to render the necessary assistance and provide such
services as may be necessary to fulfil the
tasks entrusted to him.591

Discussions in the UN Conference on Disarmament
The principal threat to the success of the Ottawa Process came from the UN's disarmament
negotiation body, the CD,592 to which a number of States had turned on the basis of its success in
negotiating the text of the 1993 Chemical Weapons Convention.593 As Goose explains: 'The
Conference on Disarmament is a forum for arms control and disarmament
negotiations located in
Geneva, Switzerland. It has 61 member states.594 In the past it has focused on weapons of mass
destruction. The Comprehensive Test Ban Treaty and the Chemical
Weapons Convention were
negotiated in the CD. '595
A number of countries, such as France, the UK and the US, undertook efforts to secure a mandate
for negotiations on landmines within a disarmament context.596 In response, Canada declared that: 'If it
is the will of this body to pursue the issue of [anti-personnel] mines, we will not oppose it; but we will
strongly oppose any initiative that does not reinforce or complement the work of the Ottawa Process or
which delays the establishment of the urgently-needed norm against [anti-personnel] mines. ,597
Discussions continued, but progress towards a mandate was impeded, on the one hand by
committed supporters of the Ottawa Process, such as Mexico and South Africa, and on the
other by
Anti-PersonnelLandMines, op cit., p. 72. Since this work was published, however, Bangladesh and Chad have both signed
and ratified the Convention. A number of the other countries cited (though not
all) have signalled their intention to join the
Convention in the coming years.
590
Although questions were already being posed as to the way in which such huge sums would be disbursed (and indeed
whether they could or would actually be disbursed). See also "Landmine Ban Treaty nears Entry into Force", Geneva
Reponer, October-November 1998.
591
Resolution 52/38A of 9 December 1997 was adopted by 142 votes to 0 with 18 abstentions. The abstentions were:
Azerbaijan, China, Cuba, Egypt, India, Iran, Israel, Kazakhstan, Mongolia, Morocco, Myanmar, Pakistan, the Republic of
Korea, the Russian Federation, Syria, Tajikistan, Turkey, and the US.
592 See for instance Tomlin, B.W., "On a Fast Track to a Ban: The Canadian Policy Process", op. cit, p. 202. See also
Goose,
S., "Anti-Personnel Mines and the Conference on Disarmament", ICBL, Washington, February 1999. It should, however, be
noted that when the Belgian Foreign Minister first raised the possibility of an anti-personnel mine ban
treaty in July 1995 he
suggested entrusting the Conference on Disarmament 'with the preliminary studies of such a Convention.' Speech of Belgian
Foreign Minister Eric Derycke, Chairman of the International Meeting on Demining, Geneva, 6 July 1995, cited byLandmine
Monitor Report 1999, p. 534.
The CD Member States are currently: Algeria, Argentina, Australia, Austria, Bangladesh, Belarus,
Belgium, Brazil,
Bulgaria, Cameroon, Canada, Chile, China, Colombia, Cuba, the Democratic People's Republic of Korea, the Democratic
Republic of Congo, Ecuador, Egypt, Ethiopia, the Federal Republic of Yugoslavia, Finland, France, Germany, Hungary,
India, Indonesia, Iran, Iraq, Ireland, Israel, Italy, Japan, Kazakhstan, Kenya, Malaysia, Mexico, Mongolia, Morocco,
Myanmar, Netherlands, New Zealand, Nigeria, Norway, Pakistan, Peru, Poland, Republic of Korea Romania, Russian
Federation, Senegal, Slovakia, South Africa, Spain, Sri Lanka, Sweden, Switzerland, Syrian Arab Republic, Tunisia, Turkey,
Ukraine, the UK, the US, Venezuela, Vietnam, and Zimbabwe.
593
Though the difference in context was startling. The use, or at least the first use, of chemical weapons in warfare had been
prohibited for decades by the time the CD was entrusted with the task of negotiating their total prohibition. In stark contrast,
only the use of a certain, limited types of anti-personnel mines had been prohibited by international agreement (amended
Protocol ID, and even these were subject to an optional nine-year deferral period for compliance.
594 NOW 66, as listed supra.
595 Goose, S., "Anti-Personnel Mines and the Conference on Disarmament; op. cit.
596 See for instance Mannion, J., "US wants talks on landmine ban held in Geneva",AFP, Washington, 17 January 1997; UN
Information Service, 'Disarmament Conference hears further calls for bans on landmines and fissile materials, establishment
of negotiating committee non nuclear disarmament', Press release DCF>283, Geneva, 23 January 1997; "Britain calls for ban
on landmine exports", Financial Times, 31 January 1997.
597 Nebehay, S., "UN Disarmament: Canada prefers landmines pact under own talks", Reuters, Geneva, 6 February 1997.
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discussing the pobbibility of a ban on
States, such as Syria, which were implacably opposed to even
a
Special Co-ordinator for Anti-Personnel
anti-personnel mines. Indeed, the appointment of
was only possible due to the
Landmines, Australian Ambassador John Campbell, on 26 June 1997
discreet departure of the Syrian Representative from the room while the vote was taken.598 The task of
the Special Co-ordinator was to try to find an agreed mandate that could form the basis for
discussions. On 14 August 1997, the Special Co-ordinator declared that there was little point in the CD
taking any decisions on a possible mandate until the outcome of the Ottawa process was known in
possible
December 1997.599 He did, however, remind the Conference that he had proposed four
mandates:
o

work to commence simultaneously on the various aspects of a ban - production, use. transfer,

and stockpiling;
step-by-step ejforts toward a global ban;
partial approach looking at export, import, transfers and verification: or
o the establishment of an ad hoc committee simply to review and discuss the global mines
situation. 600
blocked an attempt by Western nations to extend
In September 1997, Mexico, Morocco and Syria
601
the mandate of the Special Co-ordinator, thereby requiring that a new appointment be made in 1998.
Atthe UN General Assembly the same year, aresolution entitled'Contributions towards banning antipersonnel mines' invited the CD 'to intensify its efforts on the issue of anti-personnel landmines'.602
o
o

During 1998, the US again sought to initiate negotiations in the CD, this time opting for an
of the
agreement to ban transfers of anti-personnel mines as opposed to a comprehensive ban
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personnel mine transfer ban.607 A number of other States were prepared to support the proposal,
including, notably, Austria 08 and also Estonia.609 In December 1999, Pakistan called for the States in
the CD to 'explore (...) further measures which would advance the goal of the ultimate prohibition of
[anti-personnel mines]' and expressed its continued support for negotiations of 'a universally accepted
ban' on the weapons. 610
At the First Meeting of States Parties of the Convention on the Prohibition of Anti-Personnel
Mines in Maputo, a number of States made reference to the CD. Poland, for example, reiterated its
support for a global ban on the transfer of anti-personnel mines 'that would take account of the
security concerns of States' claiming that this would be 'a fitting theme' for the CD.611 Likewise,
Romania called for the success of the Ottawa Process to 'enhance discussions' on anti-personnel
mines in the CD with a view to 'enabling a broader implementation of its final aim.'612 Australia, too,
continued to press the case for the CD, claiming that giving formal treaty status to the moratoria on
transfer many States had in place would be a 'practical achievement worth having in itself as well as
being useful in keeping non-Ottawa countries engaged on the landmines issue. '613
Even a number of States Parties to the Convention supported the idea of negotiating a transfer ban
in the CD.614 Belgium, for instance, one of the core group of countries in the Ottawa process mirrored
the views of a number of such States when it declared: 'Belgium's approach is inspired by a wish for
integrity. We have always, from the very beginning of the Ottawa Process, expressed the desire to
attend the two complementary processes. At the Disarmament Conference, there are countries which
did not attend the Ottawa Process. Discussing these issues in different fora is one way to commit those
countries towards the banning of anti-personnel landmines. But it remains clear that in our minds we
will never agree with any initiative which should risk to weaken the Convention. 415 An attempt by
France to pass a resolution in the UNGA supporting negotiations on a prohibition in 'all relevant fora'
was a dismal failure; the proposed resolution was withdrawn following strong opposition. 616
Opponents of using the CD as a forum for negotiations on landmines included Canada,617 the
ICBL,618 New Zealand,619 Norway,620 and Switzerland.621 New Zealand, for instance, a recent member
-

607

Statement by Bulgarian Ambassador Petko Draganov to the Conference on Disarmament, undated but February 1999,
cited by Landmine Monitor Report 1999, p. 9; see also pp. 784-5.
608
According to the ICBL, Austria supports all efforts that might contribute to the total elimination of anti-personnel mines
worldwide, in all appropriate international fora, including the CD, providing these efforts are in support of and consistent
with the Convention on the Prohibition of Anti-Personnel Mines. Landmine Monitor Report 1999, p. 528.
609 See Landmine Monitor Report 1999, 9 778.
610 Landmine Monitor Report 2000. 9 522.
611 Statement of Mr Zbigniew Szymanski, Director of the Department of the United Nations Political Affairs of the Republic
of Poland, at the First Meeting of States Parties to the Convention on the Prohibition of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on their Destruction, Maputo, 4 May 1999. See alsoLandmineMonitorRepon1999,

£p. 753-4.

2 Statement of Mr Valeriu Nicolae, Charg6 d'affaires of Romania to the Republic of Mozambique, to the First Meeting of
States Parties, undated, but May 1999.
613 Statement by John J. Griffin, Assistant Secretary, International Security Division, Department of Foreign Affairs and

Trade, and Head of the Australian Delegation to the First Meeting of States Parties of the Ottawa Treaty. Australia also
commended amended Protocol II to the 1980 CCW as 'a useful complement' to the Convention on the Prohibition of AntiPersonnel Mines. This view is shared by many, including the author, who see the CCW as an appropriate forum to tighten
restrictions on, at least, anti-vehicle mines. See, for example, the position of Canada as reproduced in Landmine Momtor
Report 1999, p. 225; Goose, S., "Anti-Personnel Mines and the Conference on Disarmament", op. ciL, pp. 5,6.
614 See for instance Landmine Monitor Repon 2000, pp. 606,745.
615 Statement by the Disarmament and Non-Proliferation Service of the Belgian Ministry of Foreign Affairs, 9 March 1999,
citedby Landmine Monitor Report 1999, p. 540.For theposidon of Italy andGennany,seeLandmine MonitorReport 1999,
pp. 610-1, 716. France declared its belief that 'the opening of further negotiations in the Disarmament Conference, to deal
first with the issue of mine transfers, would mark a definite step in the right direction and would help to dry up supply
markets for anti-personnel mines.' Contribution by Mrs Bujon-Barre, Sub-Department for Chemical and Biological
Disarmament and Control of Conventional Weapons, Ministry of Foreign Affairs, at the Symposium "For a World Without
Mines", organised by Handicap International, Paris, 25 February 1999, cited by Landmine Monitor Repon 1999, p. 590.
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Landmine Monitor Report 2000, p. 636.
617 Ibid., p. 239618

For detail of ICBL objections, see for instance Goose, S., "Anti-Personnel Mines and the Conference on Disarmament",
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of the Conference on Disarmament, has expressed a strong preference to promote the Convention on
the Prohibition of Anti-Personnel Mines, not lesser measures through the CD, because of its belief that

'the best way to push forward is to continue to extend the Ottawa membership, not to develop new
instruments that run the risk of diluting support for all mine control and elimination measures.'622 This
position is shared by the author; from a humanitarian point of view, there is precious little to be gained
from a prolonged discussion in the CD and a proliferation of international instruments. The new norm
has been set, and sooner or later it will become generally accepted, even if not universally respected.
And with the CD in a current state of total gridlock, with each potential issue for negotiation
inextricably tied up in linkages with the others, it is very hard to see any progress being made in the
foreseeable future, particularly, but not only, with regard to anti-personnel mines.
In early 2000, a number of countries, led by Convention State Party Germany, called for the reappointment of the Special Co-ordinator by the CD.623 Yet, no progress was made on the issue in the
CD in 2000.624 Australia had already noted in March 2000 that it was'prepared to consider alternative
options [towards a transfer ban] should the CD route prove unfeasible.'625 It is not yet clear what these

would be.

The Content of the Convention on the Prohibition of Anti-Personnel
Mines
Scope and Application
According to Article 1 (1) of the Convention, each State Party 'undertakes never under any
circumstances' to use, develop, produce, otherwise acquire, stockpile, retain or transfer to anyone,
directly or indirectly, anti-personnel mines. Although there is no specific clause on the scope of the
Convention, the unequivocal nature of the obligation undertaken by States covers acts in times of
peace and in situations of armed conflict, whether of an international or non-international character.626
Thus, Steve Goose points out that without a scope article, the Convention is assumed to apply at all
this approach, such as the Genocide Convention and the
times, and notes that there ' are precedents for ,627
Convention on Environmental Modification.
The Convention does not specifically oblige non-State actors involved in armed conflict within the
territory of a State Party to obey the proscriptions laid down by the Convention. Nevertheless, the
Preamble refers to the 'principle of international humanitarian law that the right of the parties to an
armed conflict to choose methods or means of warfare is not unlimited, on the principle that prohibits
the employment in armed conflicts of weapons, projectiles and materials and methods of warfare of a

op. cit., pp. 2-5.
619 See for instance Landmine Monitor Report 2000, p. 417.
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nature to cause superfluous injury and unnecessary suffering and on the principle that a distinction
must be made between civilians and combatants. ,628
Colombia had proposed that the Convention apply 'in particular' to situations and to Parties
mentioned in Article 3 common to the 1949 Geneva Conventions and the 1977 Additional Protocols
but it was poorly drafted and gave the impression that the scope was actually being narrowed. At the
formal adoption of the treaty, Colombia made a formal declaration of understanding that the
obligations under the Convention 'apply equally to a State Party and to non-governmental entities in
situations where such entities already have obligations under international humanitarian law. In the
case of an armed conflict not of an international character in the
territory of one of the States Parties,
each party to the conflict shall be bound to respect, as a minimum, the general obligations of [the]
Convention.' It further specified that the understanding 'shall not affect the legal status of the parties
to the conflict. ,629 No State objected to this statement.
Indeed, a number of NSAs reacted positively to the Convention on the Prohibition of AntiPersonnel Mines. In Afghanistan, for example, the Taliban630 declared its strong support for the
prohibition of landmines as the Convention was being signed by 121 States in Ottawa. Taliban
'Foreign Ministry' official Sattar Paktis declared in Kabul that: 'The policy of the Islamic Emirate of
Afghanistan is that production, trade and stockpiling of mines should be banned. We strongly support
its total eradication across the globe.'63' The absence of any reference to use combined with recurring
allegations that mines were being used gave rise to concern. But a year later, the Taliban's Supreme
Leader, Mulla Mohammad Omer Akhund, declared that anyone who 'uses mines in personal, political
or other disputes shall be punished according to Islamic principles.'632 Omer explained that the Taliban
had been unable to sign the treaty because the international community has not recognised the Taliban
government and declared that: 'The Islamic Emirate of Afghanistan wants a total ban on manufacture,
stockpiling, trade and use and it is ready to take part in its implementation. ,633
Other NSAs634 that have declared their support for a prohibition on the use of mines include the
Sudan People's Liberation Movement,635 the authorities of the self-styled Republic of Somaliland,636
the Polisario Front/Sahrawi authorities in the Western Sahara,637 and the Philippine National
Democratic Front. 638
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See aIso Hajnoczi, T. et aL, "The Ban

Treaty",op. cit, 9 306.

Final Declaration by Colombia, Osio Diplomatic Conference 1-19 September 1997, APL/CRP.5/Attach.16.
630
The Taliban is the defacto government of Afghanistan, but so far, only three States have recognised the Taliban as the
official representatives of Afghanistan: Pakistan, Saudi Arabia, and the United Arab Emirates. See for instance
<http://www.rawa. org>.
631 Salahuddin, S., "Afghan Taliban Support Ban on Landmines", Reuters, Kabul, 3 December 1997. The Taliban had
previously described the use of landmines as 'un-Islamic'. See for instance Chawla, S., "Diffusion of Landmines in
Afghanistan", article distributed on the MGM Network, E-mail by Hendrik Ehlers, 13 October 2000.
632
"Afghan Anti-Landmines campaigners to monitor Taliban. Masood", AFP Intemationale, 30 November 1998.
633
Ibid. See also Landmine Monitor Report 2000, p. 455.
634 See generdly Landmine Monitor Report 1999, pp. 943-4,· Landmine Monitor Report 2000, pp. 992-3.
635 "Resolution on the Problem Posed by the Proliferation of Anti-Personnel Mines in Liberated Parts of New Sudan", New
Kush-Himan, 1 November 1996, cited by NSA Working Group, Landmine Ban by Non State Actors, undated, p. 10.
Landmine Monitor reported in 2000 that the SPLA was 'believed' to have used anti-personnel mines between March 1999
and April 2000 despite this pledge. Landmine Monitor Report 2000, pp. 180, 182.
636
Somaliland issued an open letter to the Canadian Department of Foreign Affairs and International Trade indicating its
willingness to sign the Ottawa Treaty in December 1997. See NSA Working Group, Landmine Ban byNon State Acton, op.
cit A representative of Somaliland was refused permission to address the First Meeting of States Parties in Maputo in May
1999. See for instance FMSP Highlights, 4 May 1999, prepared by the Media Liaison Team of the First Meeting of States
Parties.
Sahrawi Ministry of Information, 1 March 1999. in Western Saham Weekly News, Week 10, 7-13 March 1999;
Declaration by the Polisario Representative, Barhim Mokhtar, to the ICBL Non-State Actors Working Group, telephone
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See "Comprehensive Agreement on Respect for Human Rights and International Humanitarian Law between the
Government of the Republic of the Philippines and the National Democratic Front of the Philippines", signed in The Hague
on 16 March 1998. See NSA Working Group, Landmine Ban by Non Smte Acton, op. cit
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On the other hand, mines continued to be used by certain NSAs, even in signatory States. 1n
of
Cambodia on 11 October 1997, the day after the announcement of the awarding the Nobel Peace
Prize jointly to the ICBL and its Co-ordinator, the Khmer Rouge announced by radio that it had laid
more mines in the north-west of the country. Four days later, in a further radio broadcast the Khmer
had laid
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In the Casamance province of Senegal, the separatist Movement of Democratic Forces of
Casamance (MFDC) has been fighting for independence from Senegal since 1982, although the use of
landmines has only been recorded since 1993.640 Between June 1997 and January 1998, mines caused
32 deaths and a further 109 people suffered amputations.641 According to one authority, the MFDC
were split on their use of landmines, admitting in November 1997 that they were using them,642 while
their international representatives continued to deny it. In February 1998, following NGO pressure, the
MFDC military wing in Casamance pledged not to use anti-personnel mines in their struggle against
the government,643 although reports of use continued into 2000.644 Although an agreement was
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Key Definitions
'Anti-Personnel Mine' and 'Anti-Handling Device'
For obvious reasons, the definition of an anti-personnel mine, and the related definition of an antihandling device, are crucial to the effectiveness of the Convention, and were therefore the subject of
extensive - and animated - discussion throughout the Ottawa process. From the outset, humanitarian
organisations were determined to strengthen the definition contained in amended Protocol II to the
CCW. The ICRC, for example, declared that: 'All mines designed to kill or injure people are anti9651
and at the Vienna Expert Meeting the ICRC produced an informal Information
personnel mines
Paper on Dual-Use Munitions, which illustrated the attempted reclassification of anti-personnel mines
that had already been occurring as a result, direct or indirect, of the word 'primarily'.652
As previously noted, the first Austrian draft treaty text merely repeated the Protocol II definition
of an anti-personnel mine verbatim, but, following the Vienna Expert Meeting, the second draft
contained an amended definition, with the qualifier 'primarily' replaced with a specific
exception for
anti-vehicle mines equipped with anti-handling devices.653 Prior to the Oslo Diplomatic Conference,
Sweden proposed that the definition be amended to again include the word 'primarily' but it
pressed
this issue without conviction and surely in the knowledge that the argument for its inclusion had
already been lost. Ambassador Molander, the President of the First CCW Review Conference,
complained bitterly that departure from the definition contained in amended Protocol II would deter
adherence to the Convention on the Prohibition of Anti-Personnel Mines654 and create unnecessary
confusion while only representing a slight improvement on the existing wording. 655
In the Convention as adopted, it is provided that an anti-personnel mine is 'a mine designed to be
exploded by the presence, proximity or contact of a person and that will incapacitate, injure or kill one
or more persons. Mines designed to be detonated by the presence, proximity or contact of a vehicle as
opposed to a person, that are equipped with anti-handling devices, are not considered anti-personnel
mines as a result of being so equipped.'656 An anti-handling device is defined as 'a device intended to
protect a mine and which is part of, linked to, attached to or placed under the mine and which activates
when an attempt is made to tamper with or otherwise intentionally disturb the mine. 3657

651 ICRC, Landmines, Crucial Decisions in 1997, ICRC Position Paper, Geneva, January 1997, p. 4. For further details on
this issue see for example the Statement of the ICRC to the Vienna Expert Meeting, 12 February 1997, pp. 1-2.
652
One example given was of an Italian-made mine described as a directional fragmentation anti-personnel mine in Jane's
Military Vehicles and Logistics 1994-1995, but in August 1995 was described in a Jane's Special Report entitled Trends in
Landmine Warfare as a directional anti-vehicle mine despite the fact that the actuating load needed to detonate the mine was

between only 3-6 kg.
653
The terms of the clarification intentionally adopted exactly the same language as that used to clarify the meaning of the
word primarily at the end of the CCW Review Conference. At the Vienna Expert Meeting, the ICRC declared that: 'Of
particular concern to us are remotely-delivered anti-tank mines equipped with anti-handling devices[.] (...) Use of these
weapons has the potential to recreate many of the humanitarian problems associated with traditional anti-personnel mines,
with the exception that all victims will probably be killed.' StatementoftheICRCto the ViennaEFertMeeting, 12 February
1997. p. 2. The ICRC was well aware, however, as was the ICBL, that the prospects of achieving a prohibition that
encompassed anti-tank mines equipped with anti-handling devices were extremely low.
654 See for instance Foreword by Ambassador Molander in Maresca, L. and Maslen, S. (eds.), TheBanning ofAnti-Penonnel
Landmines, op. cit, p. xxv.
655
Thus Steve Goose notes that: 'Some now see it as problematic that two international instruments governing the use of
mines have different definitions.' Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty", op. cit, p. 281. Though
given that the definition in the Convention on the Prohibition of Anti-Personnel Mines is simply that in amended Protocol H
as interpreted by more than 20 governments and unchallenged by others, this should not necessarily be thecase. Though see
above the declaration by Pakistan with respect to the definition of an anti-handling device under amended Protocol II to the
1980 CCW, supra Chapter 1, p. 43. See also Gourley. S., 'Towards the 'Smart' Mine", Jane's Defence Weekly, 19 July 2000,
pp. 5-6. Gourley claims, wrongly in the view of the author, that: 'Essentially you can put just about anything within the
confines of the Ottawa definition and say that it's banned because of Ottawa.'
656
Article 2(1).
657 Article 2(3).
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There are four separate issues to be addressed here: the distinction between an anti-personnel mine
and an anti-vehicle mine; the precise ambit of the definition of an anti-handling device and its
consequences for arsenals around the world; the situation of so-called 'Claymore' mines; and the
status of other weapons, such as booby-traps and improvised explosive devices (IEDs).

Anti-Vehicle Mines
As already noted,658 there is no international legal definition of what constitutes an anti-vehicle
an anti-personnel mine.
mine,659 although it could be considered implicit in existing definitions of
of
Thus, for instance, under Article 2(1) of the Convention on the Prohibition Anti-Personnel Mines, a
or contact of a
working definition could be 'mines designed to be detonated by the presence, proximity
vehicle as opposed to a person and which cannot be detonated by a person unless tampered with or
660
otherwise intentionally disturbed.
In practice, however, determining whether devices fall within such a definition will be problematic
since many modern anti-vehicle/anti-tank mines, even when not equipped with anti-handling devices,
can detonate under relatively small amounts of pressure. Thus, for instance, in a letter to US Senator
Patrick Leahy, US Air Force General Joseph Ralston declared that the minimum weight needed to
detonate a US anti-tank mine was 290lb (approximately 130kg) but that foreign pressure-activated
anti-tank mines could be triggered with only 200lb (just under 100kg).661 Rae McGrath, the former
director of the MAG, claimed that the Brazilian ACNMAE Tl anti-tank mine could be detonated by
and Slovakia could be
60kg of pressure and that the NaMiBa anti-tank mine from the Czech Republic
,
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Anti-Vehicle Mines Equipped with Anti-Handling Devices
One of the most difficult negotiations at the Oslo Diplomatic Conference surrounded the US's
of the
desire to exclude its mixed anti-tank and anti-personnel mine systems from the ambit
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See supra Introduction, p. 2, footnote 17.
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Security Council, asserted that the anti-personnel mines contained in so-called mixed systems were in
fact anti-handling devices667 and as a consequence, the US delegation at the Diplomatic Conference
called for a device intended to protect an anti-tank mine and placed 'near' the mine to be treated as an
anti-handling device.668 This reclassification, which was resisted by the Conference despite strong US
pressure,669 was even denounced by the extreme right-wing US
think-tank, the Centre for Security
Policy, which claimed that what needed to be adjusted was not the description of mixed systems 'but
the policy that seemingly would result in the complete elimination of all such systems from the US
arsenal. ,670

Despite the refusal of delegates to accept the US proposed amendment to the definition of an antihandling device, controversy still surrounds its precise meaning in the Convention; specifically with
respect to the words 'tamper with or otherwise intentionally disturb'. An earlier proposal to add only
the words 'or otherwise disturb'671 was felt to be too broad in compass,672 excluding, in the view of at
last one delegation, 'a person stumbling over an anti-personnel mine
deployed in a mixed munitions
field.'673 To reduce the potential dangers to civilians, the word 'intentionally' was added to the
674
proposed definition.
During the negotiations in Oslo, a number of delegations referred to the so-called 'doctrine of the
innocent act', whereby a mine that could be detonated by the footfall of a
passer-by, as opposed to a
deliberate manipulation of the mine in some way,675 would be considered as an anti-personnel mine.676
anti-personnel mines which the officials 'deceivingly' called 'explosive devices.' ICBL, "Campaign Criticises Deceptions in
Clinton's Landmine Statement", Press Release, Oslo, Norway, 19 September 1997.
667
See also the verbatim report of a News Briefing on the issue by Kenneth Bacon of the US
Department of Defense given on
16 September 1997, <http://www.defenselink.mil>.
668
This is also surprising given the US policy announced in May 1996 wherein it was stated that the right to use smart mines
in conflict situations would only be retained until an international ban took effect. See Wareham, M., "Rhetoric and
Policy
Realities in the United States", op. ciL, pp. 225. Wareham also cites (at p. 235) the statement by the Secretary of State for
Defense at the same time that the US was 'prepared to give up smart mines as part of an international agreement. And we
believe that may be necessary to get the international agreement.' Moreover, also in 1996 the Chief Executive Officer of
Alliant Technosystems, the major US mine manufacturer, reportedly declared that the Pentagon had requested the
company
to reconfigure its Volcano landmine system solely to an anti-tank capacity. Landmine Monitor Report 1999, pp. 323-4.
669 Pressure by the ICBL was extremely important in preventing a change in the definition. Each day. when delegates arrived
at the Conference site, they were handed a slogan or a short message. One of these asked, "When is an anti-personnel mine
not an anti-personnel mine?" and answered, "When it's American!". Another, relating to the US
attempts to redefine an antihandling device to include anti-personnel mines placed near anti-tank mines, declared that "Near is too far!".
670 Center for Security Policy, "Too Clever by Half: Bob Bell's Sophistry Must Not be Allowed to Jeopardise US Militmy's
Ability To Use Landmines", Decision Brief No 97-D 142, Washington DC, 24 September 1997. However, in 1999, the
Pentagon was apparently planning to produce a new landmine system combining existing ADAM anti-personnel mines with
RAAM anti-tank mines in a single canister that would be delivered by artillery. The cost of combining 300,000 RAAM antitank mines with 1.2 million ADAM anti-personnel mines was estimated at US$193.7 million. Landmine Monitor Repon
1999, p. 324. In a press release on 1 March 1999, Human Rights Watch declared that 'RADAM is the latest of a growing
number of indicators that the Pentagon is not serious about the 2006 deadline, and that it is very unlikely to be met' Human
Rights Watch, "Historical Landmine Ban Treaty Takes Effect",Press release, Washington, 1 March 1999, cited in Landmine
Monitor Report 1999, p. 327.
As for the GATOR mine system, according to the ICBL, the Netherlands imported 5,984 GATOR anti-personnel mines in
1991 in a US$14.58 million deal. The GATOR is an air-delivered, self-destructing anti-personnel mine that is packaged with
anti-tank mines in a cluster-bomb unit (CBU-89). The Dutch government had indicated that it was 'technically feasible and
operationally sensible' to remove all anti-personnel mines from the GATOR system and replace them with anti-tank mines.
After deliberation, however, it decided that the entire GATOR system, including both anti-tank and anti-personnel mines,
would be destroyed. According to Landmine Monitor, 'recent conflicts, such as in Kosovo, have shown there is a decreased
need for such area denial munitions.' Landmine Monitor Report2000, p. 693.
671 Made by the UK. See Oslo Diplomatic Conference documentAPL/CW.32.
672 See for instance Landmine Monitor Report 2000, p. 10.
673 Hajnoczi, T. et aL, "The Ban Treaty", op. cit., p. 298.
674 Ibid. See also Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty", op. cit., pp. 281-2.
675
According to the ICBL, 'numerous' French anti-tank mines are capable of being protected by anti-lift devices. According
to military literature, one such system comprises anti-lifting ignitors, which are designed to explode if the anti-tank mine is
handled by army engineers. See Landmine Monitor Report 1999, p. 593.
676
See Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty", op. cit., p. 282 and footnote 15. According tothe
ICBL, the diplomatic record of negotiations at the Oslo Diplomatic Conference shows that anti-vehicle mines equipped with
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its tests remained 'inconclusive.'690 The Dutch, from whom the mines were transferred,691 had
reportedly concluded that the mines would not be lawful under the Convention on the Prohibition of
Anti-Personnel Mines. 692
Towards the end of 1999, the German Campaign to Ban Landmines wrote to the German
Chancellor, Gerhard Schrdder, claiming that the aerially-delivered MUSPA (Multi-fragments-activepassive) 'sub-munitions' were in fact anti-personnel mines. The weapons are deployed by a Tornado
fighter plane and after hitting the ground detonate from the sound of a plane landing or of a motorised
military unit. The German Campaign expressed doubts as to the acoustic detonation system and
pointed out that the fragmentation effect suggested that personnel were also targeted.693 Concern was
heightened by the disclosure by Italy in its report under Article 7 of the Convention that its MUSPA
mines fall within the ambit of the Convention. 694
At the First Meeting of States Parties of the Convention in Maputo, the ICRC had already
expressed its concern, 'that increased use of certain anti-handling devices will endanger civilian
populations. Of specific concern are devices which will trigger the mine's detonation through the
innocent passage of a person over or near the mine or through inadvertent or accidental contact with
the mine itself. This threat is particularly serious with regard to remotely-delivered mines which lie on
the ground. In such cases the anti-handling device can cause the anti-vehicle mine to function as an
anti-personnel mine. A range of experts consulted by the ICRC believe that anti-handling devices can
be designed in such a manner so as to limit the danger to innocent civilians. The ICRC calls upon all
States to examine the technical characteristics of existing and proposed anti-handling devices and to
ensure that they are designed so as to minimise the risks of detonation through inadvertent or
accidental contact.'695 The ICRC attached to its statement to the First Meeting of States Parties an
information paper, which identified some of the anti-vehicle mines that caused its concern.696 It further
called upon States to ensure that tripwires, breakwires and tilt rods are not used as fusing mechanisms
for anti-vehicle mines. 697
In January 2000, at the Standing Committee of Experts (SCE) meeting on the Status and
Implementation of the Convention, the ICBL asked States Parties to 'reconfirm that according to the
definitions in the treaty, anti-vehicle mines (...) equipped with anti-handling devices (...) that function
like anti-personnel mines - that explode from an unintentional act - are banned by the treaty. ,698
According to Steve Goose, Ireland, followed by Australia, Austria, Canada, Mexico, the Netherlands,
Norway, South Africa, Switzerland, and the ICRC, confirmed this interpretation.699 Ireland proposed
the formation of an expert group to clarify which specific types of anti-handling devices, anti-vehicle
mines and delivery methods are permissible and which are prohibited under the treaty. The co-chairs
of the SCE working group on the Convention, Canada and South Africa, were tasked to carry out
690 Ibid.

691 Although they were apparently manufactured by Bofors in Sweden. Mines Action Canada/Pax Christi Netherlands, E-mail
correspondence with Jane's Defence Weekly, January 1998, cited by Landmine Monitor Report 1999, 9 232.
692
Landmine MonitorRepon 1999, p. 232. Other mines which the ICBL believe 'may not be consistent' with the Convention
on the Prohibition of Anti-Personnel Mines, are the German MUSPA, DM-39, and AT-2 mines. Ibid., p. 621.
693 Hebel, S., "Berlin dodges the prohibition of mines", Fran4»terRundschau, 22 November 1999, unofficial translation.
694 See Landmine Monitor Report 2000, p. 647.
695 Statement by Eric Roethlisberger, Vice-President, International Committee of the Red Cross, to the First Meeting of States
Parties of the Convention on the Prohibition of Anti-Personnel Mines. See also Landmine Mot,itorRepon 1999, pp. 1006-7.
696 See ICRC, Anti- Vehicle Mines Equipped with Anti-Handling Devices, Information Paper, Geneva, April 1999.
697 SeeLandmine Monitor Report 1999, p. 1007. Japan, in its national implementing legislation for the Convention, includes
no exception for anti-vehicle mines equipped with anti-handling devices. During the debate in the Diet, the Japanese
Parliament, the government declared that any mine equipped with an anti-handling device will be considered illegal.
Statement by Masatada Hirose, Bureau Chief, Machinery and Information Industries Bureau, Ministry of International Trade
and Industry, Commerce and Industry Committee, House of Representatives Proceedings Report No. 6, p. 2, cited by
Landmine Monitor Report 1999, p. 360.
698
E-mail correspondence from Liz Bernstein, ICBL Co-ordinator, 12 May 2000. See "Review of the General Status and
O eration of the Convention", UN Doc APLC/MS.P.2/2000/SCES/1, p. 2.
69 'Report on Standing Committee of Experts Meeting on General Status and Operation of the Convention from Steve Goose,
Human Rights Watch, contained in E-mail correspondence from Liz Bernstein, ICBL Co-ordinator, 20 January 2000.

76

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

consultations on the possible creation of such an expert group.roo According to Landmine Monitor, the
UK publicly opposed the idea and, to date, no consensus has been achieved on the creation of the
group.

701

Claymore Mines
Australia was - rightly - concerned to ensure that the diplomatic record of the negotiations in Oslo
included an accepted understanding of the definition of an anti-personnel mine, and therefore the reach
of the Convention. Thus, for example, the Australian representative declared his understanding that
command-detonated fragmentation munitions702 (otherwise generically known as 'Claymore'
mines/devices) were not covered by the Convention.703 This understanding was not challenged by any
other delegation. When ratifying the Convention, Australia repeated its understanding that the
definition of 'anti-personnel mines' does not include 'command-detonated munitions'.704
Indeed, it is logical that these weapons, when activated by remote control,705 do not fall within the
ambit of the Convention as they are most certainly 'directed' and are not victim-actuated.706 Indeed, in
the view of one expert, 'Claymore'-type mines are 'probably the single most effective generic group'
of landmines.707 Thus, a number of States Parties, such as Australia,708 Austria,709 Canada,710
Denmark,711 Japan,712 and Switzerland,713 have decided to maintain or convert to command-detonated
714
mode only their stocks of the weapon.

700 Ibid.

701 Landmine Monitor Report 2000, p. 751.
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Other Weapons
There was also consideration of whether other weapons similar to anti-personnel mines fell within
the
ambit of the Convention. During the Oslo Diplomatic Conference, Australia declared its understanding
that booby-traps were not covered by the Conventionits but that bounding anti-personnel
mines, antitank mines configured as anti-personnel mines,716 other munitions and improvised explosive devices717
designed or adapted718 to serve as anti-personnel mines were all both covered and accordingly
prohibited. This understanding was not challenged by any delegation.

Summary
Despite a lack of clarity in certain aspects, the definition contained in the Convention on the
Prohibition on Anti-Personnel Mines is, overall, a good one, as it encompasses those mines that are
most dangerous to civilians. Based on evidence currently available, the author believes that all
weapons 'designed, altered or intended' to serve as anti-personnel mines as defined in Article
2(1) are
prohibited under the Convention on the Prohibition on Anti-Personnel Mines. This includes mines
other than anti-personnel mines equipped with highly sensitive anti-handling devices that are
detonated by the innocent act of a passer-by.
Claymore-type 'mines' are also prohibited unless used only in command-detonated mode.
Unexploded ordnance, including cluster bomblets, are not covered by the Convention, nor are boobytrapsperse, as long as they do not otherwise constitute anti-personnel mines. Despite the concerns of
Ambassador Molander, the definitions contained in amended Protocol II and the Convention are
broadly similar, although the use of an anti-personnel mine as a fusing mechanism for an anti-vehicle
mine would not be permitted under the Convention. Finally, a clearer definition is required of what iB
practical terms constitute booby-traps and anti-vehicle mines; an Annual Meeting of States Parties
should address this issue at the earliest possible opportunity.

Prohibitions
Along with the definition of an anti-personnel mine, central to the Convention's potential effectiveness
is the nature of core obligations and prohibitions; these are contained in Article 1 of the Convention. As
will be seen, the apparent force and clarity of the article is somewhat diminished by other provisions in the
Convention and by State interpretation, especially of Article 1 (c).
Article 1 - General obligations
1. Each State Party undertakes never under any circumstances:
a) To use anti-personnel mines:

715

As Colin King points out, 'the difference between mines and booby-traps has never been adequately defined and
sometimes the distinction becomes unclear: King, C., Legislation and the Landmine, Jane's Intelligence Review, Special
Report No 16, UK, November 1997, p. 18. But see supra Chapter 1, p. 29, footnote 293.
716
Thus, for example, Canada's implementing legislation for the Convention uses the formula 'designed, altered or intended'
in its definition of an anti-personnel mine. See for example Landmine MonitorRepon 1999, 9 224, in which Mines Action
Canada appears surprisingly critical of a formulation that appears to widen the ambit of the definition.
717 The ICBL shares the view that improvised explosive devices (IEDs) activated by a person are prohibited by the
Convention on the Prohibition of Anti-Personnel Mines. Landmine Monitor Report 1999, p. 171.The ICBL gives as an
example of use of these devices Sudan, and claims that both the government and the opposition Sudan People's Liberation
Army (SPLA) 'have considerable knowledge in improvisation techniques'. They claim that IEDs 'may be assembled using
cheap components such as "two wooden blades with a hinge, set over a detonator and explosive."' Landmine MonitorReport
1999, p. 171, citing Aleu, A.A., "Landmine Information Sudan", Operation Save Innocent Lives, Nairobi, 8 January 1999;
see also Landmine Monitor Repon 2000, pp. 182-3.
718
Somewhat surprisingly, the ICBL indicates that devices adapted to function as anti-personnel mines were not prohibited
by the Convention on the Prohibition of Anti-Personnel Mines. See Landmine Monitor Report 1999, p. 667.Inthe view of
the author, this is not correct, and that as the Australian delegate stated, these devices are indeed covered.
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b) To develop. produce, otherwise acquire, stockptie, retain or transfer to anyone, directiy or
indirectly, anti-personnel mines;
c) To assist, encourage or induce, in any way, anyone to engage in any activity prohibited to a State

Party under this Convention.

Prohibition on the Use of Anti-Personnel Mines
In order to stress the significance of the prohibition, the core obligation 'never under any
circumstances to use anti-personnel mines', was separated from others in the Convention. The clarity
of the undertaking recalled the language of the Chemical Weapons Convention.
At the 1997 Brussels Conference, a number of States had signalled their intentions to seek an
exception to the general prohibitions 'in exceptional circumstances'. With a view to introducing
exceptions to the core obligations, at the Oslo Diplomatic Conference it was proposed to change
never' to 'not', but this was not accepted. In addition, Spain formally proposed an exception to the
prohibition on use when supreme national interests were threatened:19 It was not until the final day of
the negotiations that this proposal was withdrawn and Spain declared its readiness to sign the
Convention. 720
Most discussion in Oslo, however, focused on the US 'demand' for a proposed geographical
exception that would effectively allow the continued use of mines in South Korea. In presenting its
draft text for inclusion as an exception in Article 3, the US claimed both that the situation was
'unique'721 and that its acceptance by the other delegations was 'fundamental' to US support for the
treaty.722 The US was verbally supported by the Republic of Korea, which, attending the Diplomatic
Conference as an observer, declared that mines were needed to deter North Korean aggression and to
serve as a defensive barrier.724 The South Korean representative claimed that mines laid near the

Demilitarised Zone (DMZ) had not caused civilian casualties.725
Yet, of the full participants at the Oslo Diplomatic Conference, only Australia, Ecuador, Japan,
Poland, Spain and Venezuela supported the US position, although Germany indicated that some kind
of interim temporal exception could be envisaged. Summing up the debate, President Selebi declared
that 'a significant, if not overwhelming number of States' would have considerable problems should
exceptions be included in the treaty.
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An authoritative commentary on the Chemical Weapons Convention points out that the
wording
'emphasises the comprehensive and totally binding character of the prohibitions' giving the
prohibitions ' a universal dimension, which means they extend to all activities of States Parties
everywhere. The wording excludes any justification for such activity, whether for self-defence, in the
case of attack with those weapons or in other exceptional circumstances. ,726
Although the Convention does not define what constitutes 'use',727 it is generally taken to mean the
active laying of new anti-personnel mines. Thus, for example, the Canadian
implementing legislation
for the Ottawa Treaty, Bill C-22 of 1997, although not specifically defining use declares that 'no
person shall (a) place an anti-personnel mine under, on or near the ground or other surface area with
the intent to cause the explosion of the anti-personnel mine by the presence, proximity or contact of a
person.'728 Furthermore, upon ratification of the Convention, Australia declared its understanding that,
'in relation to Article 1 (a), the term "use" means the actual physical emplacement of anti-personnel
mines and does not include receiving an indirect or incidental benefit from anti-personnel mines laid
by another State or person.' This is a sensible interpretation of the term, although it may indirectly
facilitate participation in joint operations with non-party States using anti-personnel mines. It means,
therefore, that taking advantage of the emplacement of mines by another party would not seem to
constitute use, nor even would the maintenance of fences around existing mines. 729
There have been no confirmed instances of use by States party to the Convention, although a
number of allegations have been made,730 as well as against certain signatories. In accordance with
Article 18 of the 1969 Vienna Convention on the Law of Treaties, signatory States are obliged to
refrain from any actions that might frustrate the object and purpose of the treaty.731 Given that the
central objective of the Convention on the Prohibition of Anti-Personnel Mines is to prevent the use of
anti-personnel mines,732 new deployments of mines by treaty signatories clearly violate this
obligation.733 This point was stressed by a number of States at the First Meeting of States Parties to the
Convention on the Prohibition of Anti-Personnel Mines, held in Maputo from 3-7 May 1999,734 and the
ICRC urged the meeting 'to send a clear message that anti-personnel mines are no longer an
acceptable weapon of warfare and remind any signatory State using them that such use is contrary to
the spirit and purpose of the [Convention]. ,735

726 Krutzsch, W. and Trapp, R., A Commentag on the Chemical Weapons Convention, op. ciL, pp. 12-13.
727 Nor, for instance, does the 1993 Chemical Weapons Convention, though the time-delay feature of landmines makes the
more pertinent than with chemical weapons.
estion
Bill C-22, Clause 6(1).
729
Likewise, in adhering to amended Protocol II as amended, Canada declared its understanding that 'the maintenance of a
minefield (...) would not be considered as a use of the mines contained therein.' This issue is of great relevance, for example,
in the Demilitarised Zone between North and South Korea.
730 See in general Landmine Monitor Report 2000, pp. 4-5: see also p. 89, 90, 91, 113.
731 See for instance D'Amato, A., "Good Faith", Encyclopaedia of International Law, North Holland, Amsterdam, 1984, pp.
107-9.
732
The prohibition on the use of anti-personnel mines was and remains the centrepiece of the Convention, separated out from
the other core obligations not to produce, transfer or stockpile.
733
In addition, the transfer of anti-personnel mines by a signatory to a non-party State to avoid the requirement to destroy
stocks could also be considered unlawful. ICBL's Landmine Monitor declared that it had not found evidence of antipersonnel mine exports or imports by treaty signatories, although it noted that certain allegations in this sense had been made.
Landmine Monitor Repon 1999, p. 8. Indeed, the report had found no evidence of any 'significant shipment' of antimines between States in 1998 or early 1999. Ibid.
ersonnel
34 See for instance Statement of Austria, delivered by Dr Benita Ferrero-Waldner, State Secretary for Foreign Affairs, to the
First Meeting of States Parties, Maputo, 3 May 1999.
735 Statement by Eric Roethlisberger, Vice-President, International Committee of the Red Cross, to the First Meeting of States
Parties of the Convention on the Prohibition of Anti-Personnel Mines. In Landmine Monitor, the ICBL also raised the
concern of use of anti-personnel mines by ECOMOG, the regional peacekeeping force of the Economic Community of West
African States (ECOWAS). which includes States that are signatories to the Convention on the Prohibition of Anti-Personnel
Mines, declaring that the implications of this for a treaty signatory 'need to be explored: Landmine Monitor Report 1999,p.
153.
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The clearest violations have occurred in Angola.741 Already at the end of 1998, four NGOs had
published an open letter to the government and UNITA, calling upon both sides to stop using
landmines, noting that in one province alone landmines had maimed or killed 66 people since June
1998.742 In December of 1998, the European Union called upon the government, 'as a signatory of the
Ottawa Convention,' and UNITA to cease mine laying activity immediately.743 Reports of violations
continued throughout 1999,744 and in January 1999, South Africa suspended its assistance to Angolan
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demining engineers are on standby but have no budget. Oil earns the government at least £6.5 million
a day,749 but ministers probably see mine clearance as an aid to UNITA
- even if the real beneficiaries
would be their own civilians. ,750
There were also unconfirmed reports of use by Angolan troops within Namibia751 and Zambia.752
According to a press release by the Namibian Campaign to Ban Landmines in April 2000: 'At least 13
separate mine incidents have occurred between December 1999 and March 2000 in areas that were
virtually mine-free. All of these incidents are conveniently blamed on "UNITA bandits" by the
Namibian authorities. However, circumstantial evidence suggests that
Angolan troops, widely reported
to be using mines in their fight against UNITA rebels inside Angola, may be using Namibian territory
as a conduit and or storage for anti-personnel mines to be used against the rebels in the south-eastern
parts of Angola. Namibian troops and Angolan forces have reportedly conducted joint military
operations inside the Angolan territory in "hot pursuit" of suspected UNITA rebels there. ,753
According to the UN's Integrated Regional Information Network (IRIN) for southern Africa, on
22 May 2000, five Angolans believed to belong to the country's armed forces appeared in court in
Rundu, Namibia, reportedly charged with, interalia, murder and attempted murder and possession of
anti-personnel mines. It appears that the accused were members of Angolan Special Forces sent to
combat UNITA operations in Namibia. 754
In August 2000, in its second annual publication, ICBL's Landmine Monitor also alleged that
Burundi, also a treaty signatory, had 'likely' laid anti-personnel mines on its border with Tanzania seemingly to prevent an outflow of refugees and an inflow of Hutu rebel forces based in Tanzania.755 It
also claimed that Sudan was using anti-personnel mines in its ongoing conflict in the south of the
756
country.

The Prohibition on the Production of Anti-Personnel Mines
Although humanitarian law traditionally focuses on the use of a weapon,757 given the proliferation
of anti-personnel mines, the size of global stockpiles, and the ease of production, it was felt necessary
to prohibit the production, stockpiling and transfer of the weapon as well as its use in order to prevent
effectively the use of anti-personnel mines on the battlefield. The prohibition on the production of
anti-personnel mines was immediate and unequivocal, with no exceptions whatsoever; accordingly,
any production of anti-personnel mines or components intended for anti-personnel mines by a State
party constitute a violation of the Convention. So far, there have been no reliable reports758 of new or
continued production of anti-personnel mines by a State party. 759

The Prohibition on the Transfer of Anti-Personnel Mines
The prohibition on the transfer of anti-personnel mines was immediate; there is, however, a
limited exception set out ' for the development of and training in mine detection, mine clearance, or
mine destruction techniques'760 and 'for the purpose of destruction.'761 Although there is no maximum

749

Equivalent to just under US$10 million.
750 Shukman, D., "War-tom Angola in grip of fresh mine 'nightmare'", Sunday Telegraph, 7 May
751
See generally Landmine Monitor Report 2000, p. 83.
752

2000.

See ibid., pp. 191,193.
753 Namibian Campaign to Ban Landmines, "Two maimed by landmine", Press release, Windhoek, Namibia, 4 April 2000.
754
"Namibia: Angolans face terror charges", IRIN-SA, Johannesburg, 24 May 2000.
755
Landmine Monitor Repon 2000, pp. 152-3.
756 Ibid., pp. 180, 184.
757
See supra Introduction, p. 1, footnote 5, and Chapter 1, pp. 49-50.
758 Though see US government allegations against Sudan. Landmine Monitor Report 2000, p. 182.
759 Landmine Monitor Report 2000, pp. 6-7.
760 Article 3(1).
761 Article 3(2)
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national legislation on anti-personnel mines prohibit the transit of another State's anti-personnel mine
stockpiles across the national territory. 772
On the other hand, Canada773 and Germany agree with Norway that transit is permitted by the
Convention.774 The UK, for its part, declared that the issue of transit was 'being looked at carefully by
legal advisers'.775
In the view of the author, although it is uncomfortable for a number of States, especially certain
members of NATO, it seems clear that given the clarity of obligations set out in Article 1, any
movement of foreign stockpiles of anti-personnel mines represents a violation of the Convention,
except as provided by the terms of Article 3.

The Prohibition on the Stockpiling of Anti-Personnel Minesi76
Article 3 of the Convention also provided two exceptions to the general prohibition on stockpiling
of anti-personnel mines; the first, 'for the development of and training in mine detection, mine
9777
and the second, to the time period for destruction laid
clearance, or mine destruction techniques
down in Article 4.778
During the Oslo Diplomatic Conference, there was specific debate as to the maximum quantity of
anti-personnel mines that could lawfully be retained 'for the development of and training in mine
detection, mine clearance or mine destruction techniques', since the Convention merely stipulated that
the amount 'shall not exceed the minimum number absolutely necessary for the above-mentioned
purposes.'779 A number of delegations, including C6te d'Ivoire, the Czech Republic, and Slovakia,
with strong support from the ICBL,780 were in favour of including a specific limit to the number of
anti-personnel mines, but their efforts were not successful.
In Oslo, the ICBL was particularly concerned about the reported intention of Italy to retain a total
of 100,000 mines for training purposes. Sayed Aqa, a deminer from Afghanistan, pointed out that in
several years of mine clearance his organisation had used only a few hundred mines for training and he
called on delegates to set a similar limit in the Convention. Although this position received only
limited support in the hall, upon the adoption of the Convention, Germany led a number of States who
declared that they would retain only a few hundred or at most a few thousand mines for training
purposes.781 Although not tantamount to a formal understanding of the provision, its persuasive force
was considerable and indeed Italy subsequently decided it would retain only 10,000 mines at most.782
In its formal report to the Depositary, Belgium reported that it had retained 6,240 M35 antipersonnel mines for training purposes and that it had transferred 11 further M35s to Netherlands for
use by the Dutch armed forces in training.783 Other States reported similar figures: Australia has
772

See Ay'16n, L., "EspaAa insiste a EE. UU. para que destruya sus minas antipersonal",ABC, 2 November 1998, p. 23, cited

by ibid, p. 652; see also p. 546.
773 Landmine Monitor Report 2000, p. 241.
774 See ibid., p. 14.
775 Hansard, 20 March 1998, col. 746, cited by Landmine Monitor Report 1999, 9 688.
776
Similar concerns arose with respect to the lawfulness under the Convention of US/NATO stockpiles held on the territory
of States Parties. This issue is treated below during consideration of the obligation upon each State Party to destroy stockpiles
under its jurisdiction or control within four years of entry into force of the Convention for that State.

777 Article 3(1).
778
Four years from entry into force of the Convention for each State Party.
779 Article 3(1).
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See Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty", op. cit., p. 282.
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See ibid, footnote 16.
782 See Italian Chamber of Deputies, Rules for the Ban of Anti-Personnel mines. Italian Law No 374 of 29 October 1997,
Occhetto, undated, p. 12. Following continuing pressure from the ICBL, this figure was reduced to 8,000 anti-personnel
mines in the subsequent ratification bill for the Convention on the Prohibition of Anti-Personnel Mines. See Landmine
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The ICBL continued to express concern as to the number of anti-personnel mines being retained
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working group formally endorsed this call:04 Ecuador has caused concern by declaring in its Article 7
report that it would keep more than 170,000 anti-personnel mines for training,805 but at the May SCE
meeting, it reported that this was 'a mistake' and promised that the true number would be
forthcoming.806

Prohibition on Assisting, Encouraging or Inducing Others to Violate the Convention
The obligation upon States Parties in Article 1 (1) (c) 'never under any circumstances (...) to assist,
encourage or induce, in any way, anyone to engage in any activity prohibited to a State Party under
this Convention' has proved the most controversial of all the provisions of the Convention so far; it
has potentially significant ramifications for interoperability in NATO as well as other military
during or
operations.807 To the best knowledge of the author, there was no open discussion of the issue
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prior to the Oslo Diplomatic Conference, yet since the adoption of the Convent
ion, the precise
meaning of the undertaking contained in Article 1 (1) (c) has been widely debated.808
Upon ratification of the Convention Canada declared that ' in the context of operations, exercises
or other military activity sanctioned by the United Nations or otherwise conducted in accordance
with
international law, the mere participation by the Canadian Forces, or individual Canadians, in
operations, exercises or other military activity conducted in combination with the armed forces of
States not party to the Convention which engage in activity prohibited under the Convention
would

not, by itself, be considered to be assistance, encouragement or inducement in accordance with the
meaning of those terms in article 1, paragraph 1 (c).' Similar declarations were subsequentl
y made on
ratification by Australia,809 the Czech Republic and the UK;810 it is alleged that Spain wished to make a
similar declaration, but seemingly backed down in the face of public pressure.811
The formulation was reproduced from the Chemical Weapons Convention;812 a commentary on the
corresponding provision stated that it 'prohibits any action which contributes to prohibited
activities.'813 More specifically, assistance 'can be given by material or intellectual support (...) but
also financial resources, technological-scientific know-how or provision of specialised personnel,
military instructors, etc. to anybody who is resolved to commit such prohibited activity or by support
in the concealment of such activities. ,814 The prohibition on
'encouraging or inducing' means
'contributing to the emergence of resolve of anybody to commit a prohibited activity by instigating,
,815
promising assistance, etc.
According to Austrian diplomats involved in drafting the original text of the Convention on the
Prohibition of Anti-Personnel Mines, the provision 'obliges a State
Party to omit any active support of
third parties, whether other states or private persons, while those third parties are engaged in
prohibited activities.'816 Thus, Canada and the Netherlands are both reported as having declared that
they could participate in joint operations in which anti-personnel mines were used, but could not take
part in planning for the use of mines, and if ordered to use mines, would not do so.817

Landmines in 1998, President Clinton declared that: 'We will also continue to work with our allies to resolve questions that
have arisen concerning the Ottawa Convention's impact on NATO military
plans and interoperability. We are engaged in
close consultations with our allies on the questions in search of mutually satisfactory solutions that are consistent with
NATO's military requirements, and, for those who are signatories, consistent with the Convention's
provisions.' Letter to Ms
Marissa Vitagliano, Co-ordinator of the US Campaign to Ban Landmines, 31 August 1998.
808
Thus, as Belgium rightly points out, there is no definition in the Convention of what constitutes 'assistance' under Article
1. See Landmine Monitor Report 2000, 9 580.
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combination with the armed forces of States not party to the Convention which engage in activity prohibited under that
Convention would not, by itself, be considered to be in violation of the Convention.'
810 i
It is the understanding of the Government of the United Kingdom that the mere participation in the
planning or execution
of operations, exercises or other military activity by the United Kingdom's Armed Forces, or individual United Kingdom
nationals, conducted in combination with the armed forces of States not party to the [said Convention], which engage in
activity prohibited under that Convention, is not, by itself, assistance, encouragement or inducement for the purposes of
Article 1, paragraph (c) of the Convention.'
811
See letter from Raul Romeva included in "News from Afghan and Spanish campaigns", E-mail correspondence from Liz
Bernstein, ICBL Co-ordinator, 7 October 1998.
812
See Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty",op. cit, 9 280. He asserts that the provision
would prohibit, for example, the export of components for use in anti-personnel mines, and notes that the ICBL also believes
that it prohibits the stockpiling of US anti-personnel mines in States Parties or the transit of US aircraft and ships carrying
anti-personnel mines through States Parties. Ibid., footnote 13.
813
Krutzsch. W. and Trapp, R., A Commentag on the Chemical Weapons Convention, op. cit., p. 15.
814 Ibid.
815 Ibid., p. 17. Krutzsch and Trapp report that similar provisions are to be found in other arms control and disarmament
agreements, such as the Biological Weapons Convention and the Nuclear Non-Proliferation Treaty.
816 However, as justification for this assertion they cite Canada's declaration. Hajnoczi, T. et at., "The Ban Treaty", op. cit, p.
299.
817

E-mail correspondence from Liz Bernstein, ICBL Co-ordinator, 12 May 2000.
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According to one of the leading Canadian diplomats involved in the negotiation ot the treaty:
'Canada's "understanding" was carefully researched and worded in an attempt to clarify a situation
which is a reality for Canada - that as a member of a military alliance such as NATO, or as an active
find ourselves engaging in military operations with
participant in UN-sanctioned operations, we may
an ally that is not signatory to the Convention. In short, we were simply attempting to indicate our
under a set of specific circumstances. In this case
perceptions of our obligations under the Convention
Canadian
the
Forces, or individual Canadians" in such
our perception is that "the mere participation by
to
be
efforts
"assist, encourage or induce" others to
coalition operations would not be considered to
We believe that this is a realistic "perception of our
engage in activities prohibited by the Convention.
the Convention. '818
obligations", which does not in any way undermine the core obligations of
The author believes that the respective declarations made by Australia, Canada, the Czech
Republic, and the UK 19 would appear to be lawful according to the terms of the Convention since,
firstly, the provision in Article 1 (2) does not include the word 'permit', which would certainly have
covered participation in a joint enterprise, and, secondly, 'mere participation' or 'participation (...) by
itself' is not an act thatper se ostensibly contributes to the commission of prohibited activities. No
State has so far objected to the declarations and the ICBL claims that the ICRC has no formal position
on the legality of joint operations. Even the ICBL itself hedges its opinion on the issue declaring: 'At
n to the treaty, and reservations
worst, the understanding could be interpreted to constitute a reservatio
at
are prohibited under Article 19. At best, the understanding goes against the spirit of a treaty aimed
,820
an end to all possession and use of anti-personnel mines.
Of greater concern, however, is the declaration by Australia, of its understanding of the definition
of the terms 'assist, encourage or induce':
'In Article 1 (c) Australia will interpret the word "assist" to mean the actual and direct physical

le indirect
participation in any activity prohibited by the Convention but does not include permissib
n
Conventio
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party
not
State
a
of
l
personne
the
for
security
of
provision
support such as the
any
of
n
engaging in such activities, "encourage" to mean the actual request for the commissio
of
activityprohibited by the Convention, and "induce" to mean the active engagement in the offering

.'
threats or incentives to obtain the commission of any activity prohibited by the Convention
to such
rise
given
Sinclair notes that there ' are few topics in international law which have

Even the aim and goal of treaty
extensive doctrinal dispute as the topic of treaty interpretation.
31 (1) of the Convention on
publicists.822
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among
disagreement
interpretation are the subject of
good
in accordance with the
faith
in
d
interprete
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the Law of Treaties provides that a treaty 'shall
the
in
and
their
context
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light of its object and
ordinary meaning to be given to the terms of the treaty
*821

purpose.

According to Sinclair, the principle of good faith underlies the most fundamental of all norms
namely, the rulepacm sunt servanda.823 He therefore concludes that if'good faith' is required of the
'good faith' be applied to the
parties in relation to the observance of treaties, logic demands that
of the ordinary meaning to be
that
is
tion
interpretation of treaties.824 The second basic rule of interpreta
that would be
given to the terms of the treaty.825 This meaning should, in principle, be the one
terms assist,827
attributed to it at the time of the conclusion of the treaty.826 In the present context, the
ent of Foreign Affairs and International Trade, 15 March
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820 Landmine Monitor Report 1999, p. 222.
Treaties, op. cit., p. 114.
821 Sinclair, Sir I., 7lze Vienna Convenn'on on the Law Of
822 Ibid.
Grotius Publications
823 See also Cheng, B., General Principles of Law as applied by International Courts and Tribunals,

Limited, Cambridge, 1987, pp. 112-9.

op. cit., p. 119.
824 Sinclair, Sir I., 71:e Vienna Convention on the Law Of Treaties,

825 ibid., p. 121.
826 Ibid., p. 124.

82 Defined by the 1993 New Shorter Oxford English Dictionary as 'to help' (someone to do something).
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induce828 and encourage829 have a

clear definition, and, as already noted, have already been used with
the same objectives in significant international disarmament treaties.
In the view of the author, the Australian interpretation of Article 1 (c) is one
restricting the effect of
the Convention and thereby tantamount to a reservation (which is itself prohibited by Article 19 of the
Convention).830 According to the terms of the Australian declaration, an Australian soldier could
lawfully participate in a joint planning meeting discussing the possible use of anti-personnel mines and
muse aloud how great it would be if someone could plant some anti-personnel mines on a
particular
road and escape prosecution if a US soldier were subsequently to lay mines thereon. In one
reading of
the Australian understanding, an Australian soldier could also guard a convoy of anti-personnel mines
being taken out for deployment.831 Both of these actions clearly contribute actively to the commission
of prohibited activities.832
According to Article 31(3) (b) of the Convention on the Law of Treaties, also to be taken into
account in treaty interpretation is 'any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation'.833 In January 2000, the ICBL
called upon States Parties to come to a common understanding as to what acts are and are not
permitted under Article 1 (c), in particular the definition of the term 'assist' as regards both the use of

anti-personnel mines by non-signatories in joint operations with States Parties, and the stockpiling and
transit of foreign anti-personnel mines. 834
Although, as already noted, the US reserved the Kght to use anti-personnel mines in the NATO
operations in Kosovo, they did not actually exercise this right. In the author's view, anti-personnel
mines are unlikely to be used in the future by NATO forces. US military planners are well aware that
the use of anti-personnel mines in such an operation, resulting in civilian deaths might well spell the
immediate end of anti-personnel mines for US forces.835 Moreover, with its gaze firmly fixed across
the Atlantic, France has declared that it will 'refuse to agree to rules of engagement in any military
9836
operation calling for the use of anti-personnel mines.

828

Likewise defined as 'to lead, persuade, influence'.
Likewise defined as to 'urge, incite, recommend or advise'.
830 See inh, pp. 116-7.
831
The Canadian military, for example, appears to make a distinction between 'normal assistance' provided to the armed
forces 'as a whole' of a State Party that engages in activities prohibited by the Convention on the Prohibition of AntiPersonnel Mines (which could include the provision of fuel and security) and 'active assistance' in a prohibited activity. See
Statutes of Canada, Chapter 33, An Act to implement the Convention on the Prohibition of the Use, Stockpiling, Production
and Transfer of Anti-Personnel Mines and on their Destruction, Bill C-22, Assented to on 27 November 1997, Section 6(3) (d)
and Fredenburg, Maj. P.W., "The Banning of the Antipersonnel Landmines", Canadian Defense Quartery, Winter 1997, p.
9, footnote, cited by Landmine Monitor Report 1999, pp. 222-4.
832 In this regard, see for instance Landmine Monitor Report 2000, p. 418.
833
Though again note the caution by Sinclair that the 'value and significance of subsequent practice will naturally depend on
the extent to which it is concordant, common and consistent[.] (...) A practice is a sequence of facts or acts and cannot in
general be established by one isolated fact or act or even by several individual applications.' Sinclair, Sir I., 7lze Vienna
829

Convention on the Law of Treaties, op, cit., p. 137.
834

Landmine Monitor Report 2000, pp. 13-14.

835 Similarly, the number of civilian casualties during and after the conflict in Kosovo that resulted from the use of cluster
bombs may well be the spur to new international humanitarian law governing these weapons in 2001 or thereafter.
836 In June 1998, at the time of the vote on ratification of the Convention on the Prohibition of Anti-Personnel Mines by the
French Parliament, the Minister of Defence declared: 'This law authorising ratification of the Mine Ban Treaty will make
France the first permanent member of the UN Security Council to adhere to these standards. It indicates out determined
willingness to arrive at a total and universal ban on anti-personnel mines. This same determination to see a total mine ban
recently led France to declare before the Atlantic alliance that it would unreservedly enforce the Ottawa Treaty. France will
prohibit the planned or actual use of anti-personnel mines in any military operation whatsoever by its military personnel.
Furthermore, France will refuse to agree to rules of engagement in any military operations calling for the use of antipersonnel mines.' Speech by French Minister of Defence, Unabridged report of Parliamentary sessions of 25 June 1998,
Official Journal of the French Republic, pA 5402,5403, cited by Landmine Monitor Report 1999, p. 587.
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Implementation of the Convention
The Destruction of Stockpiles
The Convention requires each State Party to 'destroy or ensure the destruction of all stockpiled
anti-personnel mines it owns or possesses, or that are under its jurisdiction or control, as soon as
possible but not later than four years after the entry into force of this Convention for that State
'837

Party.
As already noted, the time-frame set for the destruction of stockpiles in the original Austrian draft
text had been one year from entry into force of the treaty for each State Party. Following comments by
a number of States that this period was too short, the third draft text had extended the deadline to a
more realistic three years. At the Diplomatic Conference, some States, especially from Latin America,
called for the limit to be increased to five years.838 To accommodate their concerns, the Conference
839
settled on a deadline of four years from entry into force of the treaty for each State party.
According to Austrian diplomats involved in drafting the Convention, although the terms
'jurisdiction' and 'control' have been used in other treaties, they have never been defined.84 They
given the decision by
assert, however, that there is an accepted understanding of them. However,
Australia to make a declaration upon ratification as to their meaning, this assertion must be open to
question. According to Australia, the phrase jurisdiction or control 'is intended to mean within the
virtue of a United
sovereign territory of a State Party or over which it exercises legal responsibility by
Nations mandate or arrangement with another State and the ownership or physical possession of antipersonnel mines, but does not include the temporary occupation of, or presence on, foreign territory
3841
where anti-personnel mines have been laid by other States or persons.
In the context of the Convention on the Prohibition of Anti-Personnel Mines, there are two
specific issues to consider. The first is where a State has jurisdiction over its territory but is not in
control of that area because of the existence and activities of an armed opposition group. Such is the
situation, for example, in Georgia with respect to the breakaway Abkhaz republic, and this has been
one of the key reasons advanced for Georgia's decision not to sign the treaty.
The other bone of contention is with respect to stockpiles of US mines held in NATO and other
countries that have adhered to the Convention. Human Rights Watch obtained a confidential US State
contained an assessment of consultations with
Department memorandum dated 6 February 1998 that
five of these States Germany, Italy, Norway, Spain and the UK.842 According to this memorandum:
'The talks were tough, on both sides[.] (...) In varying degrees - and with the exception of the
Germans - our allies were insistent that they could not allow our mixed munitions to remain
indefinitely, as this would put them in violation of the Convention[.] (...) Germany has stated that our
anti-personnel mines can remain indefinitely.'843 In August 2000, Landmine Monitor claimed that the
US still had stockpiles of anti-personnel mines on the territory of at least five State Parties to the
Convention: Germany,844 Japan,845 Norway, Qatar, 6 and the UK.847 In addition, the US has stored anti-

837 Article 4. See also Article 1 (2).

and the Russian Federation, which
838 Even five years would probably not be sufficient for certain States, notably China
MonitorReport2000, pp. 8-9.) A
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Monitor Report 2000, p. 648.
845 Landmine Monitor Report 2000, p. 404.
846 Ibid., p. 901.
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personnel mines in Greece, a signatory to the Convention, Kuwait, Saudi
Arabia, the Republic of
Korea, and Turkey.848 Landmine Monitor further alleged that the US was planning to move stocks to
Bahrain849 and Oman.850

Germany argues that, according to the terms of the Status of Forces Agreement in force, weapons
belonging to foreign forces stationed in Germany are not covered by German law and control.851 Thus,
in its national mine legislation, Germany provided the following interpretation of the obligation to
destroy stockpiles of anti-personnel mines under the jurisdiction or control of a State party to the
Convention on the Prohibition of Anti-Personnel Mines. 'Stocks from foreign armed forces do not
come under the definition of Article 4 if they are not under (...) [the] authority and control of a State
,852
Party.

Spain, on the other hand, told the US to withdraw its stocks; the deadline for completion was fixed
In Italy, national legislation already in force seemingly required that all NATO antipersonnel mines should have been handed over to specially-designated sites by 14 June 1998.854
However, Article 6 of the bill for the ratification of the Convention specified that: 'The stocks of antipersonnel mines kept by the North Atlantic Treaty Organization (NATO) armed forces and located in
the national territory at the time of the entry into force of the present bill, will remain under the control
of pertaining commands until the term fixed for their destruction by Article 5 of Law No. 374 of 29
October 1997. If need be, these authorities can transfer the mines to any other suitable place for their
custody.'855 Italy reported, however, that all US stocks had been removed from its territory.856
Following intense US pressure,857 in a letter to US Secretary of State Madeleine Albright, the
Norwegian Foreign Minister declared that the US could keep its NATO mines in Norway, which were
formally under Norwegian jurisdiction, until 2003 and that Norway's report on its stockpiles to the
depositary under Article 7 would not include any reference to the number of mines held on behalf of
at 1 July 1999:53

NATO. 858
Regarding the stockpiles of US anti-personnel mines in Japan, a representative of the Japanese
Ministry of Foreign Affairs declared that: 'Under the treaty, the obligation as the state party is to
undertake measures within the framework of its jurisdictional authority to cease or deter activities
prohibited under the treaty[;] (...) thus it continues to be feasible for the US forces to retain any
antipersonnel landmines withheld and stockpiled in the US bases in Japan[.] (...) [0]n the other hand,
apart from treaty obligations, the policy of Japan is to terminate the use of landmines for defence

847

Ibid., p. 14. The UK, though, argued that the anti-personnel mines were not actually on the island but on a US warship
anchored off Diego Garcia enjoying State immunity - and therefore outside the UK's jurisdiction and control. Ibid., p. 753.
848
Ibid., p. 341. See also "Group says at least 250 million landmines are stockpiled", AP, Geneva, 9 December 1999.
849 Landmine Monitor Report 2000, 9 918.
850 Ibid., p. 342.
851 4
Wie alle andern Waffen unterliegen auch die US Landminen aufgrund obiger Bestimmungen nicht det Kontrolle des
Bundesrepublik Deutschland', Statement by the Federal Ministry of Defence in Bonn, 2 December 1997, cited by Landmine

Monitor Report 1999,p. 621.
852

Bundesrat, Drucksache 34/98, Gesetzentwurf der Bundesregierung of 16 January 1998, <http://www.bundestag.de>, p. 28,
cited in Landmine Monitor Report 1999, pp. 608-9; see also Landmine Monitor Report 2000, p. 649.
853 See Landmine Monitor Report 1999, pp. 653-4; Landmine Monitor Report 2000, p 342.
854

Landmine Monitor Report 1999, p. 729.

855 Ibid.

856 Landmine Monitor Report 2000, p. 671.
857 The US asked NATO nations to allow stockpiling of anti-personnel mines until 2003 and mixed systems including antipersonnel mines indefinitely. Myers, L., "US seeks to keep landmines", Philadelphia Inquirer, 1 March 1998; see also
"NATO treads carefully on touchy landmines issue", Reuters, Brussels, 16 December 1997. The US even threatened to
remove all its military equipment from the country if Norway insisted on the US removing all its mines. See for instance
"New US European commander to visit Norway", AFP, Osio, 5 December 1997.
858 Letter from Norwegian Minister of Foreign Affairs, Knut Vollbaeck, to US Secretary of State, Madeleine Albright, 20
May 1998, cited in Landmine Monitor Repon 1999, p. 639. See also Landmine MonitorRepon 2000, p. 342. Thus, Norway's
report to the Depositary submitted in accordance with Article 7 states: 'There are pre-stocked US mines on Norwegian
territory. Due to previously concluded agreements, information on pre-stocked military material is not available for

reporting.'
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purposes, and therefore, the government requested the US not to use, develop or produce landmines
,859
within Japanese territory.
At the First Meeting of State Parties, held in Maputo, Mozambique, from 3-7 May 1999, an
informal discussion paper on stockpile destruction was circulated, which included brief consideration
of the different means of destroying stockpiles. These were classified into three categories: detonation
(the method used by Austria, South Africa and Switzerland, for example); disassembly, with partial
of
recycling of components for industrial use (as Germany had done with its stock anti-personnel
of
Plasma Energy
the
new
innovation/technology,
example given
mines) or what was termed
Pyrolysis.860
It was pointed out that since these means of destruction involved case-specific considerations,
such as cost analysis, impact assessment on the environment prior to and after destruction, the

existence of industrial capacity, and the possibility of co-operation between the military and the
private sector, there was no uniform approach that could be devised for all States Parties.861
for instance, offered
Certainly, stockpile destruction was not cheap in absolute terms Bulgaria,
to States Parties during their First Meeting
its competence in 'environmentally-friendly' disassembly
in Maputo, at a cost ranging from US$2-4 per mine (depending on the model).862 The Czech Republic
talked of a cost of less than US$5 per mine for the destruction of its 230,000 anti-personnel mines.863
Previously, a representative of the Austrian Government had cited typical costs of stockpile
destruction at about US$1 per mine,864 with dismantling slightly more expensive at US$1.50.865
'To disarm', it has been said, 'is an irregular verb with no first person singular and only a future
had completed the destruction of their
anti-personnel mine stockpile well in advance of the timetable set down in the Convention.867 Australia
destroyed its stockpile of nearly 130,000 anti-personnel mines in five days in September 1999.868 In

tense. ,866 Yet, a number of

States Parties announced that they

of more than
November of the same year, Bosnia-Herzegovina completed destruction of its stockpiles
signatories
had
17
claimed
that
Monitor
450,000.869 The following month, the ICBL's Landmine
mines.871
already completed landmine destruction,870 eradicating at least 10.3 million anti-personnel
for instance, destroyed 4,489 M35 anti-personnel mines, leaving only 6,240 such mines,

Belgium,
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866 See for instance Editorial, Financial Times, 21 January 2000.
el
867 By May 2000, 21 States Parties had reportedly completed destruction of stocks, totalling some 10 million anti-personn

mines. Landmine Monitor Report 2000, p. 9.
868 Ibid.. pp. 372,375.
869 Ibid., p. 586.
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Landmine Monitor, "New Study reveals 250 million stockpiled landmines in 105 countries, 17 million
Press release, Geneva, 9 December 1999.
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which it declared it would keep for training in mine clearance.872 In late December 1999, France
announced it had completed the destruction of its anti-personnel mine stockpile of more than one
million anti-personnel mines;873 Denmark also completed its stockpile destruction.874 Mali declared at
the First Meeting of States Parties that in addition to its destruction of its anti-personnel mine stocks it
had also destroyed several thousand anti-tank mines. 875
In October 1999, the UK reported that the RAF had completed the destruction of its last HB876
anti-personnel mine,876 representing the total destruction of British anti-personnel mine stocks (apart
from those retained for training purposes).877 The British Army had already completed the destruction
of its two million or so anti-personnel mines by early 1999. In a symbolic gesture, George Robertson,
the then UK Secretary of State for Defence, handed over deactivated mines to a number of British
NGOs declaring that: 'No British soldier will ever again lay an anti-personnel mine. 9878
Other States advanced progressively in their destruction programme.879 Honduras announced in
March 2000 that its armed forces would destroy 10,000 anti-personnel mines within the coming weeks
and that a UN Commission would make an inventory of warehouse stockpiles.880 On 17 January 2000,
Japan held a 'kick-off' demonstration of the destruction of stockpiled anti-personnel mines at the Air
Self-Defence Force Base, about 500km south-west of Tokyo, and announced plans to destroy the
remaining stockpiles before the end of February 2003, in accordance with its obligations under the
Convention. 881
On 10 May 2000, Jordan announced on television that it had implemented the 'third stage' of the
Armed Forces' plan to destroy all anti-personnel mines within four years by destroying a further 8,000
of the weapons in addition to the 12,552 already destroyed.882 In May 2000, however, a Jordanian
officer indicated that all anti-personnel mine stocks (totalling some 90,000) would be destroyed even
earlier-by the end of 2001.883 Similarly, on 14 February 2000 , Yemen began the destruction of 10,000
anti-personnel mines,884 said to be one-fifth of the total stockpile.885 Nicaragua announced that it would
Wquire the allotted four years for its stockpile destruction. 886

Mine Clearance
Article 5(1) of the Convention requires each State Party to destroy or ensure the destruction of all
anti-personnel mines in mined areas under its jurisdiction or control,887 as soon as possible but not later
than 10 years after the entry into force of the Convention for it. In addition, while mine clearance is
872 Report by Belgium to the Depositary under Article 7 of the Convention.
See for instance "France destroys anti-personnel landmines",AP, Paris, 21 December 1999. These included stockpiles in

873

Djibouti, French Guyana, Cdte d'Ivoire, and New Caledonia. Landmine Monitor Report 2000, p. 639. Five thousand antipersonnel mines were to be retained for developing detection equipment. See also "France: All Anti-personnel mines To Be
Destroyed By December", AFP, Paris, 23 September 1999.
874

Landmine Monitor Report 2000, p. 629.
Statement of Mali to the First Meeting of States Parties of the Ottawa Treaty, Maputo, 3-7 May 1999. It decided, however,
to preserve intact its stock of anti-tank mines equipped with anti-handling devices.
876 See also Landmine Monitor Report 2000, p. 749.
877 See for instance "Britain completes destruction of anti-personnel landmines", AP, London, 19 October 1999.
878 i
'Army's landmine stocks destroyed", Times, 23 February 1999.
879 According to Landmine Monitor, at the end of 1999, 27 signatories were in the process of completely eliminating antipersonnel mine stocks, destroying more than three million to date. Landmine Monitor, "New Study reveals 250 million
stockpiled landmines in 105 countries, 17 million destroyed to date", Press release, Geneva, 9 December 1999.
880 "Compliance with the Ottawa Convention", Tiempo Digital, Honduras, 3 March 2000, unofficial translation.
881 Bernstein, L., ICBL Landmines Update No l, 2 May 2000.
882
Jordan Television Channel 1, the official television station of the Jordanian government, news item, 10 May 2000, FBIS
translated text.
883
Landmine Monitor Report 2000, p. 896.
884 Landmine Monitor Report 1999,9 267.
885
UNOPS, "Yemen Begins Landmine Destruction", Press release, 24 February 2000.
886
Landmine Monitor Report 1999, p. 267. See also p. 647 for the plans of Slovenia to destroy its stockpiles.
887 Thus, the ICBL stated that the question of who is responsible for clearance in the buffer zone on Cyprus between the
Greek and Turkish parts of the island remained 'outstanding'. Landmine Monitor Report 1999, p. 707.
875
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ongoing, each State Party is obliged to make 'every effort' to identify all areas under its jurisdiction or
control in which anti-personnel mines are known or suspected to be emplaced and to perimeter-mark,
monitor and protect by fencing or other means these areas, to ensure the effective exclusion of

civilians. 888

Previous drafts of the treaty had proposed that a distinction be made between minefields and
mined areas, the view being that clearance of the former was far easier than of the latter as detailed
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With the situation in the Falkland Islands specifically in mind, the UK had unsuccessfully sought
an exception for areas 'not of humanitarian priority'.890 In 1998, the Government reported to
Parliament that 14,000 Argentinian mines remained uncleareds'l and one British anti-personnel mine
remained unaccounted for on the Islands.892 In November 1999, the government claimed there were
help clear the mines but the UK
16,600 mines remaining on the Islands.893 Argentina had offered to
national
violate
this
would
sovereignty (even though it was
government initially refused, claiming that
By mid-1998, however,
1980
the
to
II
Protocol
CCW).894
by then an obligation under amended
on
co-operation in mine clearance on the
discussions were ongoing between the UK and Argentina
Assembly that
Islands, and on 17 November 1998, Argentina's representative told the UN General
Argentina and the UK had 'signed a declaration through which they agreed to work together on the
Islands' and thatthe
evaluation (...) and costs of the removal of anti-personnel mines in the Malvinas
of
a Memorandum
Understanding describing the way in which
governments hoped to arrive soon at895
the evaluation would be carried out.
Upon ratification of the Convention, Argentina lodged a declaration reaffirming 'its rights of
ing maritime
sovereignty over the Malvinas, South Georgia and South Sandwich and the surround
were under
areas which form an integral part of the territory.' It also declared that since the 'Malvinas'
to the antiaccess
from
was
having
'effectively prevented
'illegal occupation' by the UK, Argentina
on.'
Conventi
the
in
n
ns
undertake
(...)
personnel mines (...) in order to fulfil the obligatio
Other European States were also obliged to undertake mine clearance by virtue of their adherence
France was forced
to the Convention. For example, following allegations in the press in March 1998,
to admit that Solenzara Air Base in the south of the island of Corsica was still protected by antipersonnel mines.896 Clearance was finally completed on 28 May 1998, with delays ascribed to

problems caused by flooding.

897

888 Article 5(2).
889 Article 5(3)-(6).
by the other States Parties from the requirement to
890 The UK proposed the possibility of seeking the grant of an exemption
mines
if:
clear emplaced
a) the anti-personnel mines were not laid by the State Party:

b) the minefield is outside inhabited areas;

c) the risk of death or injury in leaving the minefield undisturbed is outweighed by the risks of clearing it; and
d) the costs of destroying the mines would be wholly disproportionate to the benefit.
See also Landmine Monitor Report 1999, p. 674.
891 See for instance Adkin. M., Goose Green, Orion, UK, 1994, p. 359.
7. Other reports
892 Hansard, 28 April 1998, cols. 64-65. See generally Landmine Monitor Report 1999, pp. 342-344,69
remained to be cleared. See for instance "Britain and Argentina in
mines
and
40,000
between
13,000
that
suggested variously
Humanitarian Demining
talks on ridding Falklands of landmines". AFPIntemationale, 31 July 1998. The US Government
to
at
mines
30,000.
25,000
uncleared
of
the
quantity
Program estimates
893

Landmine Monitor Report 2000, p. 368.

1998.
for instance Scott, C., "Britain caught in minefield by Argentina clearance offer", Sunday Times, 12 July
370-1.
pp.
895
Landmine Monitor Report 1999, p. 344. See further Landmine Monitor Report 2000,
600.
896 Libtration, 4 March 1998, cited by Landmine Monitor Repon 1999, A

894 See

897 Landmine Monitor Report 1999, p. 600.
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As is well known, humanitarian mine clearance898 is difficult, expensive,899 and not without risk:00
It is widely agreed that current mine clearance techniques are extremely
slow, the technology having
barely advanced since the 1940s.9°1 Most mine clearance is done manually in lanes, with one or more
individualswz using a mine detector and/or a metal prodder to locate each mine,903 before a charge is
placed to detonate it.904 Vegetation must be cleared with extreme caution, as tripwires will otherwise
detonate surface-laid or above-ground mines.90 Mechanical forms of clearance, such as ploughs,
rollers or flails, are also used in a number of countries, with varying degrees of success. 906
898

Otherwise known as humanitarian demining. The term humanitarian is used to distinguish it from military mine
clearance,
otherwise known as minefield breaching. As the military accept casualties as a reality of life, and speed is of the essence in
their operations, military mine clearance does not normally expect to achieve more than 60-75 per cent clearance of a given
mined area. Often channels will be opened in minefields using mechanised flails, explosive hoses, aerial bombardment, or
fuel-air explosives. Humanitarian mine clearance, on the other hand, aims to return land to the civilian population and
therefore anything less than 100 per cent clearance is unacceptable, notwithstanding the UN minimum success rate required
contractually, which in the past has been a controversial 99.6 per cent.
899 For a thoughtful discussion of the issues surrounding mine clearance see for instance Hubert, D., "The Challenges of
Humanitarian Mine Clearance", in To Walk H7thout Fear, pp. 314-35.
900
Although there is no reason for casualties if the clearance operation is well organised and the deminers are well trained,
equipped and supervised. In this regard, see Landmine Monitor Report 2000, pp. 120, 126.
901 The mine detector was reportedly developed in 1941 by a Polish signals officer, Lieutenant Jozef Stanislaw Kozacki, who
had escaped to Britain through France the previous year. The War Office had requested the manufacture of such a device as a
result of the need to move or relay minefields laid to protect Britain's beaches - the original emplacement had been so poor
that 'entirely new methods of clearance, laying and accurate recording had to be devised.' The detectorLt. Kozacki produced
saw service throughout the remainder of the Second World War and the British Army was still using a later version of the
same device up to 1995. Dze History of Landmines, 1998, pp. 54-5, 59.
902
A number of mine clearance organisations use specially trained dogs as mine detectors since dogs having an excellent
sense of smell and can detect the explosive contained in a mine. Others claim that dogs lose concentration
quickly and that in
a mixed field of anti-tank/anti-personnel mines, the dog will rush headlong towards the anti-tank mines. There seems to be
widespread agreement, however, that dogs are excellent at quality assurance once a minefield is reported to have been
successfully cleared. For a brief discussion of the use of dogs in mine clearance see for instance 77,e Histog ofLandmines,
pp. 87-8, 139-40.
Detection techniques continue to be the subject of research and development, including, somewhat bizarrely, the use of
bees, pigs, and rats to find anti-personnel mines. See for instance Coryell, G., "US combs the world for deadly mines",
Tampa Tribune, 19 March 2000; "Rats train as landmine detectors, researchers say", Reuten, Brussels, 30 December 1999.
More promising appears to be other work, including research around quadrapole resonance (QR). According to a company
press release, QR applies 'a radio-frequency magnetic-field pulse at a frequency specific to individual explosive
compounds[.] (...) The current QR prototype system detects metal, RDX, TNT. and Composition B, and is thus able to detect
the vast majority of all landmines deployed throughout the world. Future systems are expected to be able to detect Tetryl as
well. QR has the ability to operate in almost all soil conditions including saturated soils, as well as through water.' See for
instance Bigelow, B.V., "San Diego business detects landmines with sensor", San Diego Tribune, 29 February 2000;
InVision Technologies, "InVision Technologies receives US$4 million in additional funding for its landmine detection
programme", Press release, Newark, California, 1 March 2000.
Astonishing claims of effectiveness in locating mines were also made by the Texan organisation, Loch Harris, which tested
its ELF (Eliminate Landmines Forever) mine detector in Croatia in February 2000. One of those involved in its development
described the device as 'a portable X-ray fluorescent-based, remote sensing optical instrument designed to provide direct,
real-time discrimination and mapping of unknown landmines from stand-off distances of up to 30 metres: See"ELF's field
efficiency surprises Loch/ChemTech scientists", PRNewswire, Karlovac, Croatia, 14 February 2000. But there were
suggestions that payments to a Croatian scientist involved in the test may have clouded its independence. See "Loch Harris
bribed Scientist for ELF test", E-mail sent out on the MGM network, 11 July 2000; see also "ICBL letter to Loch Harris re
ELF", E-mail correspondence from Liz Bernstein, ICBL Co-ordinator, 15 March 2000.
903
Mine clearance will obviously also destroy or render harmless other items of unexploded ordnance that litter the
battlefield, such as shells or bombs.
904 Although the destruction of at least anti-personnel mines is often carried out in situ, a number of mine clearance operatives
prefer to collect certain mines and destroy them en masse at the end of the day. See for instance Hubert, D., "The Challenges
of Humanitarian Mine Clearance",op. cit, p. 316.
905
Eg., those placed in trees.
906
The efficiency and effectiveness of mechanical mine clearance depend on the machine and the country context. Certainly,
some of the heaviest mine clearance machines are not appropriate for a number of developing countries as bridges are not
sufficiently strong to bear their weight. See for instance Hubert, D., "The Challenges of Humanitarian Mine Clearance",op,
cit., p. 329; 77:e Hictog ofLandmines, pp. 140-1. Yet, mechanical mine clearance is an increasingly present component of the
mine clearer's 'toolkit'.
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Although mine clearance operations are relatively expensive,907 once the start-up expenses of a
clearance operation have been subsumed, costs diminish rapidly in relation to the amount of area
cleared.908 Obvious risks remain, however, particularly as a result of the development of technologies,
such as anti-handling or anti-lift devices, designed to endanger the work of a mine clearer, though it is

'
claimed that: Surprisingly, the danger appears to be greatest where mines are encountered only
'909
infrequently, increasing the probability of lapses in concentration.
As Croll points out: 'In the closing years of the second millennium man is capable of exploring
space but the technology for clearing minefields remains frustratingly primitive. There is a striking
difference between the ease with which mines can be laid and the difficulty and the time it takes to
clear them.'910 He speaks for many deminers in asserting that: 'Despite the tedium and hazards of
'911
manual clearance, it remains the most flexible and effective technique.

International Co-operation and Assistance
For many developing countries a provision on international co-operation and assistance was an
essential quid pro quo for their support for the treaty. It also recognised the reality of the landmines
problem whereby the vast majority of mine-affected States badly needed outside help if they were
effectively to tackle the problem.
For donor governments, there were advantages too. They were able to use their financial leverage
to ensure adherence to the Convention by promising to channel all or much of their funding to States
that had adhered to the treaty. 12 Norway, for instance, has declared that 'as a general rule' it will
'provide support to mine-related activities primarily in countries that have signed and ratified the
principle only
Convention.'913 Likewise, Belgium has stated that assistance in mine clearance 'may in
be granted where the country asking for aid is a signatory of the Convention on the prohibition of anti'914
In addition, ' in support of the efforts of
personnel mines and is implementing the Convention.
within the treaty, German policy reserves the right
Germany to establish a strong verification system
the ban treaty or
to stop support for mine clearance and survivor assistance if a State does not sign
'915
violates its treaty obligations.
Britain's Department for International Development (DFID) declared to ICBL's Landmine
Monitor that it 'does not support government programmes in countries that are unwilling to sign up to
DFID support
the Ottawa Convention and continue to use anti-personnel landmines; in these countries
of loss of
threat
is limited to humanitarian mine clearance in designated areas to reduce the immediate
place
locally at the
life or injury, provided that the laying of new mines ('re-mining') is not taking
in a press
same time.'916 This appeared to be the approach favoured by the ICBL, which declared
a
of
because
victimised
be
further
government's
release that 'civilian victims of landmines should not
are compared with other rural development programmes - few countries
Especially in developing countries when costs
the Gulf War. See for instance After the
can afford to spend US$700 million on mine clearance, as did Kuwait following
Monitor Report 2000, p. 939.
See
Landmine
totally
cleared.
not
Guns FaU SHent, p. 261. Even then, Kuwait was
op. cit., p. 330.
Clearance",
Mine
rian
of
Humanita
Challenges
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example
908 See for
Hubert, D.,
909
Ibid, p. 317. See also Landmine Monitor Report 2000, pp. 1075-7.
910
Hubert, D., 'The Challenges of Humanitarian Mine Clearance",op. cit., p. 141.
by the ICBL and Canadian
911 77te Histoo' of Landmines, 9 140. Seen in this light, the phrase 'years not decades' applied
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A concern noted by those not planning to adhere to the Convention in the near future. Thus,
of any assistance in
deprived
be
not
declared at the Brussels Conference in June 1997 that 'a non-signatory State should
actions.' Landmine Monitor Report 1999, p. 892.
sw,port of demining and other mine-related
Royal Ministry of Foreign
91 Statement by Ms Hilde F. Johnson, Minister of International Development and Human Rights,
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1999,
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Belgium's Position Regarding Action Against Anti-Perso
915 Landmine Monitor Report 1999. p. 607.
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Ibid. Appendices, p. 958.
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use of mines or failure to join the treaty. In such cases, the ICBL favours continued funding of NGOs
1917
operating in mine-affected areas, but not the governments.
Unfortunately, amid complaints of lack of resources being attributed to mine clearance,ws a major
scandal was breaking in Cambodia.919 Rumours had been circulating for some time that all was not
well with the Cambodian Mine Action Center (CMAC), the country's national co-ordinating body for
mine action, and one of the oldest in existence. International auditors confirmed reports of fraud,
mismanagement, nepotism and cases of priority being given to clearance of sites owned by officials,
military officers and former Khmer Rouge guerrillas.920 Donors issued 32 demands that had to be met
before they would continue to fund the government programme. 921
In February 2000, further problems arose as Canada withdrew its mine clearance advisers from the
field when it found that Cambodian demining site managers were designating some mined areas as
cleared - even after no work had been done.922 Yet, at the beginning of April 2000, Cambodian leader,
Hun Sen, claiming that CMAC had reformed, called for a speeding-up of international aid to remove
mines left by three decades of war.923 In August 2000, the new Director-General of CMAC, a former
Deputy Commander-in-Chief of the Cambodian armed forces, claimed that the organisation had
carried out 85 per cent of what the auditors and donors had asked of it.924 In September 2000, the
Cambodian government announced the creation of a new institution to oversee the work of CMAC; it
was far from certain that this would reassure donors sufficiently:25 Thus, in October 2000,70 per cent
of CMAC's staff had to be laid off because of lack of funds.n6
During the negotiations at the Oslo Diplomatic Conference, there was considerable discussion of
the importance of including specific reference to the need of mine victims for 'social and economic
reintegration' as well as for care and rehabilitation. After a lot of toing and froing between
governments and the ICBL agreement was finally secured on its inclusion. On 19 November 1997
some of the leading NGOs within ICBL addressed a letter to major donor governments calling for
US$3 billion over 10 years for ' a significant expansion of the number and quality of prosthetic
workshops, as well as new programmes offering psychological, social and economic support to
victims, their families and their communities:927 In fact, only a limited number of organisations were
actively involved in operational support to mine victims, most notably the ICRC928 and the French

NGO, Handicap International. Moreover, discussions in international fora of assistance to mine
victims varied from the theoretical and structural to the legislative, but rarely seemed to encompass
concrete action at field level. 929
for instance Norwegian People's Aid, "Humanitarian Mine Action", Landmine Monitor Fact Sheet prepared for the
Meeting of the Standing Committee of Experts on Mine Clearance, Geneva, 13-15 September 1999. See also ICBL,
917 See

"Landmines Campaign Condemns Recent Use of the Weapon", Press Release, Geneva, 13 September 1999.
918 See for instance Landmine Monitor Report 1999, pp. 18-20.
919

See generally Landmine Monitor Repon 2000, pp. 391-2.
The scandal was discussed by a number of speakers as Cambodia passed national legislation prohibiting the possession,
use and trafficking of anti-personnel landmines. See for instance "Cambodia Gets Tough New Law Anti-Landmine Law",
92

AFP Internationale, 28 April 1999. For an interesting overview of some of the donor responsibility for the problems with
CMAC see Kyne, P., "Donors fiddle while CMAC burns", Phnom Penh Post, 3-16 March 2000.
92' See for instance Sheridan, M., "Scandal Continues To Tarnish Cambodian Agency", Times, 22 August 1999; Faulder, D.,
"An International Minefield, A Scandal blows up under the demining agency". Asiaweek. 17 September 1999, cited on ICBL
Website, <www.icbl.org>.
922
See Fontaine, C., "Land Mine Agency won't stop work", AP, Phnom Penh, 23 February 2000.
923 Munthit, K., "Cambodia seeks land mine funds", AP, Kompong Chhnang, Cambodia, 2 April 2000.
924 Richardson, M., "In Cambodia, Mine-Clearing Group's Future Is In Doubt", International HeraM Tribune, 21 August
2000.
925

"Cambodia Creates New Authority to Clear Landmines", Oana-Kyodo, Phnom Penh, 14 September 2000.
"Cambodia mining agency cuts staff". AP, Phnom Penh, 17 October 2000.
927 See for instance White, J. and Rutherford, K., "The Role of the Landmine Survivors Network", op. cit., pM 116 and 117,
footnote 1.
928
At the First Meeting of States Parties in Maputo, the ICRC reported that in 1998 it had fitted artificial limbs to 7,000 mine
victims. Statement by Eric Roethlisberger, Vice-President, International Committee of the Red Cross, to the First Meeting of
States Parties of the Convention on the Prohibition of Anti-Personnel Mines.
929
A variety of documents emanated directly or indirectly from the Ottawa Process, but many seemed either divorced from
926
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Despite lor perhaps as a result of) the huge funding Ihat has been allocated for mine action, z a
number of governments are currently considering the cost-benefit of the discipline, especially as far as
mine clearance is concerned. In late 1999, the UN Development Fund (UNDP) contracted the Geneva
International Centre for Humanitarian Demining (GICHD) to undertake a study of socio-economic
931
approaches to planning and evaluation mine action programmes.

National Legislation
In accordance with Article 9 of the Convention on the Prohibition of Anti-Personnel Mines, each
State Party is required to take 'all appropriate legal, administrative and other measures, including the
a State Party under
imposition of penal sanctions, to prevent and suppress any activity prohibited to
,932
or
control.
jurisdiction
its
this Convention undertaken by persons or on territory under
The first draft Austrian text had contained a 'grave breaches' provision,933 but unfortunately this
was removed in the second draft text following resistance at the Vienna Experts Meeting and within
the core group of countries formed to push the Ottawa Process forward.934 Despite efforts by the ICRC
and others to strengthen the provisions by including a modified form of compulsory universal
jurisdiction, the proposed language before delegates at the Oslo Diplomatic Conference was the same
as amended Protocol II. At the International Expert Meeting on Possible Verification Measures to Ban
Anti-Personnel Landmines held in Bonn in April 1997, the ICRC had circulated an informal draft
article on national implementation measures. Central to this draft was the following proposed

provision:

'Each State Party shall search for all persons on its territory or under its jurisdiction or control,

being nationals of a State party to this Convention, alleged to have used, or to have ordered the use
regardless of theplace where such acts were
of anti-persgnnel mines, in violation of this Convention,

committed, and shall either bring such persons before its own courts or hand such persons over for

trial to another State Paro .'

a
Switzerland, supported orally by Belgium, Colombia, Ghana, Mexico and Venezuela, introduced
of
a
to
national
treaty
the
to
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violated
alleged
individuals
to
prosecute
duty
the
proposal to extend
other State Parties even if the offence was committed outside the State under whose jurisdiction the
individual fell 935 As had occurred in negotiations within the framework of the 1980 CCW and its
Victim Assistance, Proposed Strategic Framework for Planning
reality or superfluous to real needs. See for instance "Mine
paper retated to the Infonnal Consultations on InternationalcoWorking
",
Integrated Mine Victim Assistance Programmes
the Convention on Victim assistance. social and economic
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of Mozambique,
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States Parties.

Mine action is said to comprise four complementary 'pillars' or 'core components': mine survey, marking and clearance;
homepage, <http://www.un.org>.
mine victim assistance; mine awareness; and mine ban advocacy. See for instance UNMAS
published at the end of 2000.
931 As of writing. the Study is not complete. It is expected to be
specific exemption from penal sanctions for foreigners,
932 In its national implementing legislation, Norway included a
the
ratified
not
own
whose
treaty. According to ICBL, Norway bases this exception
has
country
primarily military personnel,
nnel Mines, claiming
on the inclusion of the word appropriate in Article 9 of the Convention on the Prohibition of Anti-Perso
as
Landmine Monitor
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situation
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that 'a possible prosecution of allies [Le., the US]
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R
93 ort 1999,9 635.
See supra Chapter 1, p. 52, footnote 509.
934 Hajnoczi, T. et aL, "The Ban Treaty", op. cit., p. 306.
following measures to be included in the
In its comments on the third draft Austrian text, the ICRC had called for the

935

treaty:

'(a) national penal sanctions for persons who develop, use, produce, acquire, stockpile. retain or transfer anti-

personnel mines or who assist in the commission of such acts in violation of the Convention.
ordered the use of,
(b) a requirement to try or extradite nationals of States Parties alleged to have used, or to have
anti-personnel mines, regardless of the place of the ojfence;
and suppress
(c) a requirement for Parties to undertake other legal or administrative measures necessary to prevent

violations; and
law and administrative
(d) a provision on dissemination of the provisions of the Convention and related national
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review, the disarmament background of many of the delegates led either to their outright rejection of
the proposal or to their suspicion that new legal ground was being broken. By the time the ICRC
intervened in the discussion to remind delegates that there was nothing new about compulsory
extraterritorial jurisdiction for war crimes the fate of the Swiss
proposal was already sealed.
For most States Parties, implementing legislation is necessary to
give effect at national level to the
obligations undertaken by States at international level.936 According to the ICRC, the provisions of
Article 9 will entail ' for most States' the adoption of criminal legislation.937 Excepted would be States
that had already implemented a prohibition on anti-personnel mines in national legislation that was at
least as wide in its ambit as the Convention on the Prohibition of Anti-Personnel Mines.938 According
to Landmine Monitor, 20 governments have reported that they have enacted implementing
legislation.939

In the UK and most other Commonwealth countries, for example, the conclusion and ratification
of treaties are within the prerogative of the Head of State (the Crown or its equivalent). But, under the
so-called transformation doctrine, treaties only become part of domestic law if an enabling Act of
Parliament has been passed.940 Thus, Uganda declared that under national law the Convention was
merely persuasive and not binding until domestic legislation had been passed.941
In other countries, such as the US and many European States, certain 'self-executing' treaties942 (or
certain provisions contained within such treaties) that are adhered to by the executive, bind the courts
without the need for any further specific act of incorporation into domestic law.943 The inclusion of an
article on national implementation might suggest that the Convention is not to be considered as selfexecuting; more significant is the implicit requirement for penal sanctions. Thus, with respect to the
equivalent provision in amended Protocol II (Article 14), the US introduced national penallegislation
to give effect to its provisions in domestic law.

measures, so that these provisions become known to the armed forces and to the general population.'
ICRC. Comments on the Third Austrian Draft (13/5/97) of the Convention on the Prohibition of Anti-Personnel Mines,
Informal working Paperfor the Osto Negotiations, Geneva, September 1997. Sweden, in its comments on the third draft
Austrian text, had also proposed that the use of anti-personnel mines be considered as a 'grave breach' of the Convention.
936 See for instance Landmine Monitor Repon 2000, p. 16; Verification and Research Training Information Centre
(VERTIC), "Landmines in International Law: Ratification and National Implementation", LandmineMonitorReport1999,
Appendices, pp. 1042-4. The ICRC also pointed out the likelihood of the need for'other regulatory measures such as changes
in military doctrine and procedures, the notification of organisations and corporations involved in anti-personnel mine
production and sale and instructions to the relevant ministries to rescind export licences which may involve anti-personnel
mines.' ICRC, Implementing the Otmwa Trea(Y·' National Legislation, ICRC, Geneva, April 1999.
937 ICRC, Implementing the Ottawa Treaty, op. cit.
938 Thus, for example, Austrian national legislation prohibiting anti-personnel mines, which predated the adoption and entry
into force of the Convention, served also as its implementing legislation for the Convention without the need for further
legislative measures. So did Belgium, which was the first State in the world to declare de jure a complete ban on antipersonnel mines. Belgian response to the Landmine Monitor questionnaire, Landmine Monitor Report 1999, p. 533.
In contrast, Spain's "Law Banning Anti-personnel Landmines as well as those Arms with similar Effects", Law 33/1998,
does not include any penal sanctions. In an annex to the Law, it was stated that sanctions would be developed in subsequent
implementing legislation. Landmine Monitor Repon 1999, pp. 648-9. Landmine Monitor further reported that in the
Netherlands, domestic implementation legislation was being prepared and would be considered as soon as the instruments of
ratification had been deposited at the UN. Ibid., p. 748. This latter act took place on 12 April 1999.
939
Austria, Australia, Belgium, Cambodia, Canada, the Czech Republic, France, Germany, Guatemala, Hungary, Italy, Japan,
Luxemburg, Monaco, New Zealand, Nicaragua, Norway, Spain, Switzerland, and the UK.Landmine MonitorRepon2000, p.
15.

940 Ibid., pp 1042-3.

941 Ibid., p. 113.
942

See for instance Vizquez, C.M., "The Four Doctrines of Self-Executing Treaties", American Journal ofInternational
Law, Vol. 89, No. 4, October 1995, pp. 695-723; Bleckmann, A., "Self-Executing Treaty Provisions", Encyclopaedia of
International Law, North Holland, Amsterdam, 1984, pp. 414-7.
943
For a discussion of the monist and dualist doctrines of international law see for instance Lauterpacht, H., International
Law, A Treatise, 7m edn.. Longman, Green and Co., London, 1948, pp. 34-44. See also Landmine Monitor Report 1999,p.
1043.
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Convention the
Qatar, however, intormed Landmine Monitor that by virtue ot its ratitication ot the
provisions had become 'part and parcel of the national laws of the State of Qatar.'944 Likewise, in
Mexico, no implementing legislation was adopted because once the Convention was promulgated and
published in the Official Federal Gazette,945 it became part of domestic law.946
Article 9 does not explicitly assume extraterritorial jurisdiction, though it is open for States Parties
to implement such a provision in their national legislation, should they so wish.947 Thus, according to
the legislation adopted by Germany, extraterritorial offences 'count as offences irrespective of the
3948
national law of the scene of the crime (...) if the perpetrator is German.
In the UK, the ratification process was held up, ostensibly because of lack of parliamentary time,949
but more probably because of concerns within the Ministry of Defence about the risk of British
soldiers involved in multinational military operations being subject to allegations of, or even
prosecutions for, war crimes.950 Thus, for example, in an editorial in 17ie Times, it was claimed that
' [t]he partial nature of the Ottawa accord makes it imperative to safeguard British troops from the
most obvious hazards arising from its inconsistencies.'951 Accordingly, when faced with mounting
of
public pressure to ratify the treaty before the anniversary of the death of the Princess Wales, a bill
certain
for
sentence
a
maximum
offences, yet
that
tabled
was hastily
14-year prison
provided for
soldiers
British
to
serving alongside forces from
included a'shield against unreasonable prosecution'
the United States:52
Particularly controversial was Clause 5 of the Bill, which provided a defence against prosecution if
the accused were able to prove that:
'(a) the conductwas in the course of orforthepurposes of amilitary operation ortheplanning ofa

military operation;
(b) the conduct was not the laying of an anti-personnel mine:
(c) at the time of the conduct he believed, on reasonable grounds. that the operation was or would be

an operation to which this section applies; and
(d) he did not suspect. and had no grounds for suspecting, that the conduct related to the laying of
853
anti-personnel mines in contravention of the Ottawa Convention.
Concerned by the potential loopholes opened up by the provision, the UK Working Group on
Landmines called for ministerial assurances during the passage of the Bill through the House of
Commons that Clause 5 did not permit the 'active participation' of British service personnel in
a State not party to the Ottawa
prohibited activities in international military operations with
Convention:54 The Conservative MP and former Home Secretary, Michael Howard, declared that the
the Government 'fulllicence (...) to breach the Ottawa Convention. '955 In

proposed legislation gave
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952
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ban", Reuters, London, 10 July 1998.
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response, the Secretary of State for Foreign Affairs, Robin Cook, firmly denied this, claiming somewhat dubiously on a reading of the draft law - that the law 'prohibits British servicemen or any
other British citizen from using, developing, producing, possessing or exporting a landmine. It also
prevents them from assisting, encouraging or inducing anybody else from doing these things.'956 But in
a radio interview the Secretary of State was more cautious, declaring only that: 'The Landmines Bill
does not allow British servicemen to actively participate in mine-laying operations, nor to assist,
encourage or induce others to do so. ,957
But even on this narrower formula, it still appears that the Landmines Bill (now the 1998
Landmines Act) is not in conformity with the Convention on the Prohibition of Anti-Personnel Mines
since it seemingly excludes criminal responsibility for British soldiers involved in an international
military operation as long as they do not actually lay mines. Thus, they may lawfully protect convoys
containing US mines without committing a criminal act under UK law even though that surely
constitutes assistance in a prohibited activity. 958
Despite robust parliamentary debate in the House of Commons, the government pushed through
the Landmines Bill unamended and deposited its instrument of ratification, together with a declaration
similar to that made by Canada,959 with the UN Secretary-General on 31 July 1998, becoming the 30th
State to do so. It was not until a month later, however, that the Secretary of State for Defence, George
Robertson, formally withdrew the emergency power that would give Ministers the right to allow the
use of anti-personnel mines in the event of an armed conflict involving the UK.960 A Ministry of
Defence Spokesman described it somewhat mysteriously as 'a brave decision. '961
The UK's legislation was first put to the test when the Police forwarded a file for investigation by
UK Customs and Excise after allegations that British Aerospace was exporting the key explosive
component of anti-personnel mines, RDX, to the US.962 Then in September 1999 the Ministry of
Defence was constrained to launch an investigation following claims that anti-personnel mines were
put on sale by a Romanian company at a UK Government-backed arms fair.963 The UK Working
Group on Landmines called for 'all those responsible to be dealt with under the Landmines Act'.964 In
response, Romania claimed that the advertisement of anti-personnel mines had been'a mistake'. 'We
specify that, starting from 1990, these [anti-personnel mines] have not been delivered and there is no
intention to offer for exportation [sic] any type of anti-personnel mines,' the Ministry of National
Defence said. It added that those responsible for the error had been punished.965 In November 1999, in
a written answer to a Parliamentary Question, the British Minister of State for the Armed Forces said
that the UK had 'received an apology from the Romanian authorities, but the MOD Police are still
investigating the matter and will submit a file to the Crown Prosecution Service in due course.'9 6
Thereafter, on 7 December 1999, Pakistan's High Commissioner in London was summoned to the
UK Foreign and Commonwealth Office to explain the alleged involvement of a technical attach6 to the
July 1998.
956 Ibid.

957 Interview on the Today Programme, Radio 4,10 July 1998. Indeed, the same day in the debate in the House of Commons
that accompanied the adoption of the Landmines Bill. a Defence Minister declared that Clause 5 'enables United Kingdom
service men and women to engage closely in the planning and conduct of an operation with those who may, lawfully for
them, use anti-personnel mines.' Hansard, 10 July 1998, col. 1391, cited by Landmine Monitor Report 1999, p. 677.
958 This is seemingly supported by legal advice on the government's requirement for the exemption. SeeLandmine Monitor
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960 See Landmine Monitor Report 1999, p. 678.
961 "Loophole on mines to end", Independent, 31 July 1998.
962
"Britain Sells Landmine Explosive to US Army", Independent on Sunday, 27 June 1999.
963 See for instance "Landmines for sale claim", Birmingham Post, 18 September 1999, p. 6.
964
See "Urgent action on Romania/UK", E-mail correspondence from Liz Bernstein, ICBL Co-ordinator, 27 September
1999.

Landmine advert 'a mistake"', Daily Telegraph, 20 September 1999. See also "Romanian Firm Denies Manufacturing
Anti-Personnel Mines", BucharestAdevand, 21 September 1999, p. 14; "Romania Dismisses Army Officials Over Landmine
Scandal", Reuters, Bucharest, 22 September 1999, all cited on ICBL website, <http://www.icbl.org>.
966 Cited in Landmine Monitor Report 2000, p. 783.
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Pakistan Embassy in the offer for sale of anti-personnel mines. in a letter of 11 December 1999,
Pakistan Ordnance Factories claimed that the items offered for sale were 'not anti-personnel mines,
nder. These are not victimbut devices that can only be exploded manually by the installer/defe
actuated mines which are prohibited under the Amended Protocol II on landmines.'967
There was also controversy in Australia, where the Antipersonnel Mines Bill 1998 included the
following provision in Part 2, Clause 7(3):
'Section 78) Subsection (1) does not apply to anything done by way of participation in operations,
exercises or other militag activities conducted in combination with an armed force that:
(a) is an armed force of a country that is not a party to the Convention, and
868

(b) engages in an activity prohibited under the Convention.
In response to concern about the ambit of this exclusion, the Australian Minister for Foreign

Affairs issued a statement of clarification on the government's understanding:
'Clause 7(3) is not intended to be construed as a blanket decriminalisation of the activities listed in
clause 7(1). There may be circumstances in which there are militag operations carried out jointly
with the armed forces of a country which is not a party to the convention. In the course of those
operations, the armed forces of that country might engage in an activity which would be prohibited
under the convention. Clause 78) provides that aperson to whom the act applies will not be guilty of
an o#ence merely by reason of participation in such combined exercises. However, that subclause
does not provide a defence in circumstances where such a person actually carries out one of the

prohibited acts in the course of those combined operations. In the event of a charge being laid, the
prosecution would be required to prove that the actions alleged constituted an ojfence prohibited

under clause 7(1). If the accused wished to rely on the exception of clause 7(3), he orshe would need
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Adoption and Entry into force
Signature
In accordance with Article 15, signature of the Convention was
possible until its entry into force
on 1 March 1999.972 At the formal signing ceremony held in Ottawa from 3-4
December 1997, a total
of 121 States signed the Convention,w3 an achievement described by Canadian Prime Minister Jean

Chr6tien, as 'without precedent or parallel in either international disarmament or international
humanitarian law. ,974 Further notable signatories included Ukraine, which, according to the ICBL,
possesses the world' s fifth largest stockpile of anti-personnel mines:75 Ukraine signed the Convention
on 24 February 1999,976 becoming the 133rd and last State to do so.977

Entry Into Force
The number of ratifications needed to trigger entry into force of the treaty was the subject of some
debate at the Oslo Diplomatic Conference. The original draft Austrian text, as well as the third draft
submitted to the Oslo Diplomatic Conference, had proposed 40 as the threshold needed. Prior to the
formal negotiations in Oslo, the ICRC, pointing out that the Geneva Conventions needed only 2
ratifications and the CCW required 20,M8 declared its desire for only a very small number of

972

In the view of the author, removing the possibility of signing the Convention after its entry into force was a tactical
mistake, since it forces those still outside the Convention (ie., those most reticent to embrace a total prohibition on antipersonnel mines) to accede directly to it if they wish to support legislatively a ban on the weapons. It would have been
preferable to have left the Convention open for signature indefinitely since States with huge stockpiles, such as Belams,
China and Russia, could signal their intention to become States Parties, accept through signature an obligation to cease using
anti-personnel mines, but not be obliged to destroy all stockpiles within the relatively short time-frame of four years from the
date of entry into force.
973
In total, 150 governments attended the Conference. See for instance Canadian Department of Foreign Affairs and
International Trade, "A Global Ban on Landmines", Fact Sheet, undated.
974
See Lawson, R. et aL, "The Ottawa Process and the International Movement to Ban Anti-Personnel Mines", op. cit, p.
181.
975

President Leonid Kuchrna claimed that Ukraine had a stock of 7 million anti-personnel mines. See "Canada to help
Ukraine on landmine ban, international loans", AFPInternational, 27 January 1999. The ICBL, citing Canadian government
information, claimed that the figure was actually 10.1 million. Landmine Monitor Report 1999, p. 759; see also Landmine
Monitor Report 2000, p. 786.
976
As an inducement to join the treaty, Canada had offered financial assistance to Ukraine in the destruction of its stockpiles
(and help in securing a further loan for Ukraine from the European Bank of Reconstruction and Development to complete
two reactors to replace the stricken Chernobyl nuclear power plant). The cost of stockpile destruction was estimated at US$10
million; the proposed loan by the EBRD amounted to some US$200 million. In welcoming the Ukrainian decision, Canadian
Prime Minister Jean Chr6tien declared, somewhat hyperbolically: 'If seven million mines are destroyed (millions of)
children, women and men will not suffer any more.' See "Canada to help Ukraine on landmine ban, internationalloans", op.
Cit.

977 Albania, Algeria, Andorra, Angola, Antigua and Barbuda, Argentina, Australia, Austria, Bahamas, Bangladesh, Barbados,
Belgium, Belize, Benin, Bolivia, Bosnia and Herzegovina, Botswana, Brazil, Brunei Darussalam, Bulgaria Burkina Faso,

Burundi, Cambodia, Cameroon, Canada, Cape Verde, Chad, Chile, Colombia, Cook Islands, Costa Rica, C6te d'Ivoire,
Croatia, Cyprus, Czech Republic, Denmark, Djibouti, Dominica, Dominican Republic, Ecuador, El Salvador, Ethiopia, Fiji,
France, Gabon, Gambia, Germany, Ghana, Greece, Grenada, Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Holy See,
Honduras, Hungary, Iceland, Indonesia, Ireland, Italy, Jamaica, Japan, Jordan, Kenya, Lesotho, Liechtenstein, Lithuania,
Luxembourg, Madagascar, Malawi, Malaysia, the Maldives, Mali, Malta, Marshall Islands. Mauritania, Mauritius, Mexico,
Monaco, Mozambique, Namibia, the Netherlands, New Zealand, Nicaragua, Niger, Niue, Norway, Panama, Paraguay, Peru,
Philippines, Poland, Portugal, Qatar, Republic of Moldova, Romania, Rwanda, Saint Kitts and Nevis, Saint Lucia, Saint
Vincent and the Grenadines, Samoa, San Marino, Sao Tom6 and Principd, Senegal, Seychelles, Sierra Leone, Slovakia,
Slovenia, Solomon Islands, South Africa, Spain, Sudan, Suriname, Swaziland, Sweden, Switzerland, Thailand, Togo,
Trinidad and Tobago, Tunisia, Turkmenistan, Uganda, Ukraine, the United Kingdom, United Republic of Tanzania, Uruguay,
Vanuatu, Venezuela, Yemen, Zambia, and Zimbabwe.
978
ICRC, Comments on the Third Austrian Draft (13/5/97) of the Convention on the Prohibition of Anti-Personnel Mines,
Informal Working Paper for the Osto Negotiations, Geneva, September 1997.
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ratifications to trigger entry into force. Sweden, on the other hand, wanted 65"' (as in the 1992
Chemical Weapons Convention), and the US wanted 75, to include all 5 Permanent Members of the
Security Council and 75 per cent of historic mine producers and users. After the Diplomatic
Conference had heard a variety of proposals, both higher and lower than the limit proposed, it was
finally agreed that the number should remain at 40.Mo
Thus, according to Article 17(1) of the Convention, it would enter into force 'on the first day of
the sixth month after the month in which the 40th instrument of ratification, acceptance, approval or
accession' was deposited with the UN Secretary-General.981 The requisite level of adherence was
achieved in record time,m and on 16 September 1998 Burkina Faso becoming the 40a State to adhere
to the treaty, a little under a year since its adoption.983 The Convention entered into force as binding
international law on the first 40 States Parties on 1 March 1999 - at a ceremony in Geneva, the UN
and whose import to the
Secretary-General, Kofi Annan, declared it 'a day few could have predicted
millions whose lives or limbs may be saved and from these barbarous weapons cannot be
overestimated.' 84 On 21 July 2000, Mauritania became the 100,11 State to adhere to the Convention,985
and at the end of September 2000, it had a total of 107 States Parties,986 the latest to adhere being
Bangladesh, Colombia, Gabon, Kiribati, the Maldives, and Moldova.

Ratification by Signatories
Not all the Convention signatories, however, were equally committed to early ratification,

although some were apparently unaware of the legal consequences that resulted from signature.987 Two
States that signed the treaty only with great reluctance, Lithuania and Greece, both made formal
'
declarations upon signature whereby each subscribed to the principles enshrined within the
Convention' but stated that ratification would take place as soon as 'relevant conditions relating to the
Landmine Monitor Report 1999, p. 656.
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implementation of its provisions are fulfilled. ,988 Both were allegedly unwilling to ratify the treaty
while close, potentially belligerent neighbours, remained outside its purview.989 Thus, a month before
signing the treaty an official from the Lithuanian Ministry of Defence stated:
'Lithuania recognises thatanti-personnel mines are abarbaric arm and shall be eliminated,from the
arsenals. At the same time Lithuania is just nowforming its army, and mines obtained during thejirst
years of independence cannot be destroyedonlyforsupport of ideas. At this time safe storage and use

is secured by corresponding measures taken by Lithuanian armed forces. There are technical
problems to get all the documents relevant to the landmine issue, including translation into

Lithuanian. The negative attitude of neighbours (Belarus, Russia) towards the ban is also to be taken
into account. Lithuania has neighbours who have said they will ratib only after alt Security Council

members have joined the ban. Today it is hard to refuse of fsicj the
tactical use of landmines, since it
forms a significant part of the Lithuanian defence potential (which is small anyway). There is a long
time period needed to replace anti-personnel mines with other weapon systems. retraining ofground
force personnel for the use of such other weapon systems. and revision of military doctrine. '990
Others had noted their reluctance to ratify in the immediate future. Romania claimed that financial
constraints prevented it 'for the time being' from ratifying and implementing the provisions of the
treaty.991 Poland, which signed the Convention with some reluctance, declared that it would only
implement the Convention when it became 'truly universal with the participation of all majorpowers
as well as the countries of [its] region.' And in addition to entertaining reservations about NATO

implications and the cost of destroying stockpiles, Poland would first have to find an alternative to
anti-personnel mines.992 This stance was repeated in early 2000, when Poland's position came under
scrutiny from the ICBL.993 The Chairman of the Sejm Commission for National Defence declared that:
'Our strategy provides for the use of anti-personnel mines. We can hardly relinquish them when other
;994
states keep using them. The fighting in Chechnya has shown what an important role
mines can play.

Non-signatories
Despite the extremely high level of signatories to the Convention, more than 50 States, including
the world's leading military powers, chose to remain outside. The reasons varied, though tended
mostly to fall within one of three categories: a) the perceived military utility of anti-personnel mines
and lack of available alternatives„5 (undoubtedly the primary reason); b) the cost of destruction of
existing stockpiles;996 and c) the lack of universal support for the Convention.w,

Africa
In Africa, support for the Convention is extremely solid, with only the Central African Republic,
Congo (Brazzaville), the Democratic Republic of Congo, Egypt, Eritrea, Libya, Morocco, Nigeria, and
the collapsed State of Somalia outside the purview of the Convention:98
988 SeeLandmine MonitorReport 1999, pp. 709, 737. In September 1998, President Valdas Adamkus had informed the UN
General Assembly that ratification of the Convention was the 'long-term goal' of Lithuania; its signature took place on 26
February 1999. Ibid., p. 737. Cyprus made a similar declaration. See Landmine Monitor Report 2000, p. 761.
989
Though see also Landmine Monitor Report 2000, p. 766.
990
Telephone conversation and interview with Andrius Krivas, Lithuanian Ministry of Defence, Vilnius, 20 January 1999,

citedby Landmine Monitor Report 1999, p. 738.
991 Speech by Mr Valeriu Nicolae, Chargd d'affaires of Romania to the Republic of Mozambique to the First Meeting of
States Parties of the Ottawa Treaty.
992 Statement at Budapest Conference by Mr. Kazimierz Tomaszewski, Senior Counsellor to the Minister for Foreign Affairs,
Ministry of Foreign Affairs, Poland, 26-28 March 1998., cited by Landmine Monitor Report 1999, 9 753.
See generally Landmine Monitor Report 2000, p. 778.
994 Wronski, P., "Poland said unlikely to ban landmines before US", Gazeta Wyborcza, Warsaw, 7 March 2000.
995
As well as, in a number of instances, the desire to use anti-personnel mines to protect borders against smugglers and
immigrants.
996 Although, as Ukraine has demonstrated. signature of the Convention could also bring financial benefits.
997 Notwithstanding the potentially circular nature of the argument.
998
Of these, in December 1999, Congo, Eritrea and Nigeria all voted in favour of UN General Assembly resolution 54/545B

104

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

'I'he Central African Republic, a State currently traversing a period of great insecurity, especially
in rural areas and the eastern region,eg has remained relatively silent on the question of adherence to
the Convention. In an interview with a researcher for the Landmine Monitor report, its Ambassador to
mines
Belgium declared that the Central African Republic supported a partial ban on anti-personnel
official from the Ministry of
negotiated through the CD.100° When questioned again in July 2000, an
and
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Convention
the
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1001
landmines it was not of interest.
In Congo-Brazzaville, foreign diplomats have explained that the politico-military crisis that has
the issue down the political
gripped the country since the outbreak of the 1997 civil war, has pushed

President Denis Sassou Nguesso may be reluctant to
agenda. 1002 The ICBL also muses that Congolese

relinquish the weapon under the present circumstances:003 Certainly both sides used landmines widely
in the 1997 civil war,1004 indeed, the French government became sufficiently alarmed to warn publicly
against the use of the weapon.1005 In December 1999, Congo voted in favour of the UN General
Assembly resolution supporting the Convention, one of 18 non-signatories to do so.1006 Then in July
2000, Congo was reported to have ratified the Convention and to have begun steps to destroy its
1007

stockpile of anti-personnel mines.
Congo's neighbour, the Democratic Republic of Congo (DRC),1008 has also seen regular use of
anti-personnel mines. In addition to use by rebel armed groups in the east of the country, it appears
1009
likely that this includes governmental armed forces, though there is no confirmation of this.
Egypt has been the most vocal African opponent of the Convention, claiming, for example, that
the Convention does not take into account 'the legitimate security and defence concerns of States,
borders' which need anti-personnel mines to protect against
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that Egypt continued to produce anti-personnel mines,
denied.

a

105

charge that an unnamed foreign affairs official

1013

Other major African States outside the Convention are Libya'014 and Morocco, both of which are
alleged to have used mines in the past.1015 According to the Landmine Monitor report, in its war against
the Polisario Front in Western Sahara, Morocco has protected 'berms' (mounds of earth piled two to
three metres high) with 'extensive' use of anti-tank and anti-personnel mines.1016 However, in its
formal statement to the First Meeting of States Parties of the Convention, Morocco claimed that it had
done no more than 'postpone' its signature of the Convention because of the situation in the south of
the country.'017 Nigeria is likely to accede in the near future. 1018

The Americas
In the Americas, the Convention has been well supported, with signatures by all States from the
region except Cuba and the US. In explaining its decision not to sign, a representative of the Ministry
of Foreign Affairs declared that Cuba 'cannot be attached to any international agreement prohibiting
the use of anti-personnel mines whilst she is under the threats and hostility of the United States of
America' and that 'the use of this type of mine is a vital need for Cuba's national security in our
conception of the Peoples' War, aimed to reject, neutralise, resist and annihilate the aggressor'.1019 The
representative further pointed out that Cuba was only using anti-personnel mines in the area around the
US Naval Base at Guantanamo, and asserted that, 'if one day the [US] changes its present dangerous
decision of destroying the Cuban revolution, that day there will be no more need of our landmines. '1020
Having been firmly defeated in its efforts to amend the Convention at the Oslo Diplomatic
Conference, the US was, unsurprisingly, only an observer at the Treaty Signing Conference in Ottawa.
In a letter dated 18 April 2000 addressed to Mr David Warshaw, the manager of a US company that
has not yet renounced the manufacture of anti-personnel mines, a researcher for the Arms Division of
Human Rights Watch summarised US policy in the following manner:
o

The US will ban the use of anti-personnel mines, except those in mixed munitions, in 2003

o

evegwhere except for Korea.
The US intends to develop alternatives to anti-personnel mines by 2006.

o
o
o

The US will sign the Mine Ban Treaty by 2006 if such alternatives are identified and fielded.
The stockpile ofantipersonnel mines was permanently capped in January 1997.
The Department of Defense has destroyed over 3 million anti-personnel mines and is developing
plans to demilitarise the rest of its inventor, to meet the President's goals.

o

The export of anti-personnel landmines is banned and the Department of State will not issue
export licenses for anti-personnel mine production technology or related defence services. 1021
In exchange for an agreement not to force through domestic legislation prohibiting the use of antipersonnel mines outside of international borders and demilitarised zones for one year in 1999,1022 US

1013 Ibid See Landmine Monitor Repon 2000, pp. 919-21.
1014 See Landmine Monitor Report 1999. p. 899: Landmine Monitor Report 2000, pp. 950-1.
1015 See for instance "Mines by the million threaten North Africa, Conference told", AFPIntemationale, 26 January 1999.
1016 Landmine Monitor Report 1999.9 902.
1017 See also Landmine Monitor Repon 2000, p. 954.

1018 Ibid, p. 209.
'019 Cited in Landmine Monitor Report 1999, p. 313.
1020 Ib
id·, p. 314; see also Landmine Monitor Report 2000, p. 329.
1021

Letter from Mark A. Hiznay to Mr David Warshaw, Manager of Corporate Communications, General Electric Company,
Fairfield, US, 18 April 2000. See e-mail correspondence from Liz Bernstein, ICBL Co-ordinator, 5 May 2000.
1022
The 1999 Leahy Use Amendment, sponsored by Senator Patrick Leahy of Vermont, was passed as part of the 1997
Defence Authorisation Bill. The Administration was apparently concerned that the moratorium on use, even with the
exceptions included, would prevent US forces using anti-personnel mines between the DMZ and Seoul. According to
Assistant Secretary of Defense, Kenneth Bacon, an alternative strategy to the use of landmines would require 17,000
additional troops, 350 additional tanks, 410 additional Bradley Fighting Vehicles, 24 additional helicopters and 144 other
aircraft. Bacon, K., News briefing, 5 May 1998. See also "'Korea Exception' keeps us out of Ottawa Treaty", AFP
Internationate, 26 February 1999.
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National Security Adviser Sandy Berger tormally stated in a letter to Senator Leahy that the US would
end the use of landmines outside Korea by 20031023 and hope to sign the treaty in 2006,1024 but only if
the Pentagon had found an alternative weapon.1025 In May 1999, at the First Meeting of States Parties
of the Convention in Maputo, the United States President, Bill Clinton, sent a message declaring once
more his hope that the US would sign the treaty by 2006. Of course, by the time he had sent the
message, it was already too late for signature1026 and accordingly the US will be obliged either to
remain outside the treaty or to accede to its provisions directly. The US abstained from the 1999 UN
1027
General Assembly resolution supporting the Convention.
The search for alternatives appeared, strangely, to include new mixed systems, even though these
were clearly prohibited by the treaty. In early 1999, the Pentagon was seeking nearly US$50 million
for an artillery shell, the Remote Area Denial Artillery Munition (RADAM),1028 which would disperse
both anti-tank and anti-personnel mines.1029 The Pentagon claimed, somewhat disingenuously, that
putting anti-personnel mines and anti-tank mines in a single shell moved it closer to President
Clinton's pledge to end the use of 'pure' anti-personnel mines by 2003 outside Korea. 1030 Another
a
possible replacement for non-self-destructing anti-personnel mines was bounding anti-personnel
legal
the
under
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Also under research is an "intelligent" anti-vehicle mine
that can leap 30 feet into the air and fill
gaps left by minefield clearance operations. The researcher at the heart of the project based his
development on observing grasshoppers.1032 A third research track seeks to develop alternatives to the
mixed systems, such as GATOR:033 In total, the Pentagon expects to spend US$300 million on
research and development and US$500 million on procurement for
weapons to enable it to adhere to
the Convention in 2006. 1034

Asia
Adherence in Asia and the Middle East remains extremely low, with key military
powers such as
China, India, and Pakistan, among others, all non-signatories. In Central Asia, Afghanistan, one of
the
world's most mine-affected countries, has not signed the Convention, despite the Taliban
having
expressed support for it on a number of occasions and at the highest level.1035 Reports of new use of
anti-personnel mines by all sides have, however, continued. 1036
Elsewhere in Central Asia, of the five republics, only Tajikistan 1037 and Turkmenistan have
adhered to the Convention on the Prohibition of Anti-Personnel Mines. Kazakhstan voted for UN
General Assembly resolution 51/45S, but was one of 18 countries which abstained from the 1997 vote
on resolution 52/38A supporting the December treaty signing, and was one of 19 nations which
abstained from the 1998 vote on resolution 53/77 encouraging early adherence to the Convention. 1038
In a letter addressed to an NGO in April 2000, the government declared that
'joining the treaty in the
close future is problematic, primarily because the treaty obliges complete and immediate destruction
oflandmines which are used in Kazakhstan for defensive purposes only, to protect considerable parts
of its long border. ,1039
There remain an unknown quantity of anti-personnel mines on the Kyrgyz-China border, which
were laid during the time of the Soviet Union:040 The perceived need to maintain those minefields may
be the reason Kyrgyzstan has not signed the ban treaty.1041 However, Kyrgyzstan has recently begun
discussions with China on how to clear the border minefields between the two countries. 1042 There have
also been reports of the use of landmines, apparently anti-vehicle mines, by rebel forces.'043
Little is known about Uzbekistan's policy towards anti-personnel mines. In June 1997, at a
regional conference on landmines in Turkmenistan, the Uzbekistan representative stated only that the
government was carefully studying the issue.1044 In December 1999, it abstained from the UN General
Assembly resolution supporting the Convention on the Prohibition of Anti-Personnel Mines. 1045 There
1032 Uhlig, R., "Landmine armed with hopping foot can rearrange itself", Daily Telegraph, 28 September
2000; Landmine
Monitor Report 2000, p. 340.
1033 Landmine Monitor Report 2000, p. 340.

1034 Ibid., p. 336.
1035

Seesupra; Landmine MonitorReport 1999, pp. 433-4. As notedsupra, the Taliban has been recognised as the legitimate
government of Afghanistan by only a handful of States. Ibid., p. 433.
1036
The ousted Rabbani government has admitted to Landmine Monitorthat it is still using anti-personnel mines, justifying it
as a legitimate and useful weapon, though it has also alleged that the Taliban continue to deploy anti-personnel mines.
Landmine Monitor Report 1999, p. 436.
1037
Tajikistan voted in favour of 1996 UN General Assembly Resolution 51/45S, but was one of 18 countries which
abstained from the 1997 Resolution 52/38A. In the past, both the government and the United Tajik Opposition (UTO) have
laid anti-personnel mines, with media reports suggesting continuing use as recently as November 1998, despite the signature
by both sides of a peace accord. Landmine Monitor Report 1999, pp. 815-6.
38 Ibid, pp. 796-7.
1039
Landmine Mom'tor Report 2000, p. 826.
1040 See ibid., pp. 828-9.
1041 Landmine Monitor Report 1999. p. 798.

1042 Correspondence from International Committee of the Red Cross official, Tashkent, 13 January 1999, cited by ibid.
1043 See for instance "Kyrgyz APC Hits Rebel Landmine; One Dead, Two Injured", ITAR-TASS, Moscow, 20 September
1999.

1044 Ibid.. p. 825.
1045 See for instance "UNGA 54/54B Resolution Clarification", E-mail correspondence from Mary Wareham, Human Rights
Watch, 10 March 2000.
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have been reports that Uzbekistan has recently mined its borders with Kyrgyzstan1046 and also with
Tajikistan.1047

In South and East Asia, the People's Republic of China, which according to the ICBL is one of the
world's biggest producers and exporters of anti-personnel mines,1048 has been one of the most vigorous
opponents to the Convention on the Prohibition of Anti-Personnel Mines,1049 although it appeared that
the adoption and signature of the treaty spurred renewed landmine clearance operations within China
on the border with Vietnam 1050 and, significantly, China has endorsed the ultimate objective of a total
ban on anti-personnel mines.1051 Thus, the 1998 Defence White Paper declares that:
China has all along atmchedgreat importance to theproblemof threat to innocentpeople caused by
the indiscriminate use of anti-personnel landmines (APLs). It is in favour of imposing proper and
rational restrictions on the use and transfer of APLs in a bid to achieve the ultimate objective of

comprehensive prohibition of such landmines through a phased approach. In the meantime, the
Chinese government maintains that. in addressing the problem ofAPLs, considerationshould be
given
1052
to both humanitarian concern and the legitimate defence requirements of sovereign states.

In December 1997, the head of the Chinese observer delegation to the Treaty Signing Conference
'
declared that [b]efore an alternative of [anti-personnel mines] (...) is found, the Chinese army must
,1053
reserve the right to use [anti-personnel mines] on its own soil so as to form defensive capability.
Eighteen months later, at the First Meeting of States Parties in Maputo, the Chinese representative
made the following remarks:
The Chinese Government shares the humanitarian concerns by the international community on anti-

personnel landmines, and supports the international humanitarian ellorts in eliminating the casualties
caused by anti-personnel landmines to innocent civilians. (...)
To some countries, especially the developing ones, anti-personnel landmines, as a defensive weapon,
is fsicl still an important military meansforsafeguarding national sovereigntyandpreventingforeign

invasion. Under the present situation, when international conflicts prop fsicl up here and there, and
1046 Landmine Monitor Report 2000, pp. 851,852.
1047 6
Uzbekistan Mines Border with Tajikistan", Radio Free Europe/Radio Liber(y Newsline, Vol. 4, No. 193, Part I, Prague,
5 October 2000.
1048
Landmine Monitor Report 1999, p. 454.
1049 6
[W]hile China agrees with the humanitarian efforts of the international community to keep the indiscriminate use of
landmines from harming the innocent, the method of disregarding varying national conditions, overstating the humanitarian
aspect, and absolutely denying the military value of landmines, to propose the all-out banning of anti-personnel mines, is
neither comprehensive nor reasonable.' Chinese Ambassador to the UN Conference on Disarmament, cited by Lenarci4 D.
A., Knight-Errant? Canada and the Crusade to Ban Anti-Personnel Land Mines, op. cit, p. 28.
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foreign interference is on the rise, anti-personnel landmines are still of important practical

signijicance for countries like China, who lack advanced defensive weapons, to defend their national
sovereignty and territorial integrity. It should be pointed out that the present rampantgunboatpolicy

towards the developing countries is of no help to the goal of a global ban on anti-personnel

landmines. 1054

India, although likewise endorsing the objective of the eventual elimination of anti-personnel
mines, has been critical of the Ottawa Process itself.'055 The Indian Government's position on antipersonnel mines was spelled out in the Ministry of External Affairs 1998 Annual Report to the
Parliament:
India remains committed to the goal of the eventual elimination of landmines and supports a phased
approach towards attaining the objectiveofanon-discriminatory and universal ban on anti-personnel
landmines. In the meanwhile, the responsible use of mines should be permitted for the long-term
defence of borders, perimeters andperipheries of states. India has closely watched the developments

within the 'fast-track' Ottawa Process. India is convinced that aglobal, effective and lasting solution

to the problem of anti-personnel landmines requires sustained international co-operation in all
relevantfora and enhanced international assistanceforcare and rehabilitationofmine victims. India
is concerned about the humanitarian tragedy caused by the indiscriminate export and irresponsible

use of anti-personnel landmines especially in internal conflicts. A consensus thatwouldprohibitsuch
transfers and use of these weapons in internal conflicts. coupled with increasing attention to the
humanitarian issues of deminingandrehabilitationof minevictims woutdgoalong wayinaddressing
the problem India remains flexible on the issue of forum for negotiations and believes that
availability of non-lethal technologies to1056perform the legitimate defensive role of landmines will help
accelerate their complete elimination.
Both the Democratic People's Republic of Korea (DPRK) and the Republic of Korea (ROK) have
remained outside the Convention,1057 and are unlikely to join until a solution is found to the problems
on the peninsula.1058 The DPRK, in a rare discussion of the issue, has recognised the humanitarian
dimensions of the problem, though has affirmed that the 'complicated security situation' made it
impossible to join 'at this juncture'.1059
As the ICBL reports, the ROK asserts that mines are needed both as a deterrent, and for their
combat value. 'The use of anti-personnel landmines on the Korean peninsula has been an essential
element in deterring the possible aggression. It has helped prevent the recurrence of another
devastating war[.] (...) Mining along the north-south invasion routes would work to slow down and

break up a North Korean attack[.] (...) Minefields have been an indispensable component of our
defensive barrier system. (...) Anti-Personnel landmines have thus served as a powerful deterrent to
military adventurism in Korea and will continue to do so. 11060 It was estimated by a ruling party
1054 Statement by Ambassador Shao Guanfu, Head of the Chinese Observer Delegation to the First Meeting

of States Parties,

Maputo, 4 May 1999, pA 1-2. China abstained from the 1999 General Assembly resolution supporting the Convention on the
Prohibition of Anti-Personnel Mines.
1055

Landmine Monitor Report 1999, p. 463.
of External Affairs, Annual Report 1997-98, p. 92. Similar language is found in Ministry of Defence, Annual
Report
1997-98,
p. 6. Landmine Monitor Report 1999, p. 465. See also Landmine Monitor Report 2000, pp. 488-9.
1052
Though, as previously noted, during the negotiation of the Convention the DPRK declared that no geographical
exemption should be made for Korea. See above p. 130, footnote 171; see also Sankei Newspaper, Jiji Press, Geneva, 15
September 1997, cited by Landmine Monitor Repon 1999, p. 471.
105A
Though in 1996, Mr. Lee Yang Ho, a former ROK Minister of National Defence, suggested that North and South Korea
should get rid of their landmines jointly. Response to the National Defence Committee of the National Assembly, 6 August
1056 Ministry

1996. Landmine Monitor Report 1999, pp. 475-6.

10591bid., pp. 471-2; see also Landmine Monitor Report 2000, p. 496.
1060
ROK Foreign Ministry statement, "Banning Antipersonnel Landmine: Republic of Korea's Security Situation Must Be
Given Special Consideration", undated but 1997, cited by Landmine MonitorReport 1999, p. 475. The ICBL, on the other
hand, has argued that: 'While the geopolitical situation in Korea may be unique, the requirement for and impact of the use of
AP mines is not. (...) The case cannot be made that only in Korea does the military utility of anti-personnel mines outweigh
the humanitarian costs.' ICBL Statement to Oslo Diplomatic Conference, "Say No to the US Demand for a Korea
Exception", September 1997. In support of this position, they cite several former commanders of joint US-ROK forces in
South Korea, who have stated that anti-personnel mines can be safely eliminated from the ROK. See for instance ICBL,
"Report on Activities, Diplomatic Conference on an International Total Ban on Antipersonnel Landmines", November 1997,
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lawmaker of the ROK that removing the one million landmines on the southern side of the border
1061
would cost US$10 billion and prove one of the most difficult demining operations in history.
Indeed, as relations with North Korea thawed, the implementation of an agreement to reconnect
the inter-Korean rail link and the construction of an adjacent highway was confronted by the threat of
landmines. 1062 The Ministry estimated that some 100,000 mines would need to be removed in the
operation:063 Scepticism had previously been cast on the chances of the clearance being completed by
the deadline set - the end of 2000.1064
Laos has not signed the Convention despite having been among the first governments to call
in a statement delivered to the
publicly for an immediate, comprehensive ban on anti-personnel mines
1994 UN General Assembly.1065 A high-ranking official from the Ministry of Foreign Affairs has
claimed that the main reason for Laos not to sign the Convention was its concern that it would not be
1066
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opposition armed faction:074 Landmine Monitor estimated that there were as many as 1,500 new mine
victims in 1999. 1075
Nepal has been a somewhat surprising absentee from the signatories, since there is no evidence
that it has ever used, produced, stockpiled or transferred anti-personnel mines. The Nepalese
Campaign to Ban Landmines (NCBL) noted: 'During our meeting with the government
representatives they said: "We fully support the campaign for the total ban on landmines but we have
to wait and see whether all the nations of the world will sign the document on the total ban on
landmines. If all the countries do not sign the document, the world will be divided into two groups and
we will be labelled as this or that lobby. Therefore, we should not be involved in dispute. „,1076
Neighbouring Bhutan also did not sign the Convention, despite supporting relevant General Assembly
resolutions in 1996, 1997, and 1998. 1077 In December 1999, however, both voted in favour of the UN
General Assembly resolution supporting the Convention. 1078
Pakistan has been a strong defender of anti-personnel mines, allegedly believing that they will be
needed both for possible future conflicts with India and for the situation in Jammu and Kashmir.1079 At
least some observers feel that, in the absence of 'viable alternatives' the prospects of Pakistan
changing its position are fairly poor.1080 In 2000, Landmine Monitor reported that Pakistan had
stockpiles of at least 6 million, much larger than had previously been thought. 1081 Singapore has also
reserved the right to use anti-personnel mines for 'legitimate self-defence purposes'. It did, though,
1082
support UN General Assembly resolutions 53/77 and 54/54B.
At the Vienna Expert Meeting in February 1997, Sri Lanka was one of only four out of the 111
governments attending, which spoke openly of the continued need to use anti-personnel mines.1083 It
has since, however, endorsed General Assembly resolutions of 1996,1997,1998 and 1999
supporting
a ban on anti-personnel mines, and at the First Meeting of States Parties of the Convention Sri Lanka
welcomed 'in principle' a comprehensive ban on anti-personnel mines on humanitarian grounds and
claimed that were it not for the ongoing conflict against the LTTE, 'a small group of terrorists',1084 Sri
Lanka would have been 'among the first group of member countries' who had ratified it.1085 The Sri
Lankan representative reaffirmed, however, its need to use anti-personnel mines to defend security
establishments.1086

In the Middle East, only Jordan, Qatar and Yemen have ratified the Convention - all the other
States of the region remain outside the treaty. Iran was one of 50 full participants at the International
1074 6

'Burmese Troops Said Plant Mines Along Thai Border", Phuchatkan, 14 January 1999, cited in ibid., p. 446.
Landmine Monitor Report 2000, p. 468.
1076 Chitrakar, Mrs P.S., NCBL Co-ordinator, in NCBL review, "Ban Landmines All Over the World to Promote World
Peace", 25 November 1997, p. 3, cited inLandmine MonitorReport 1999, p. 492. The Campaign draws the conclusion that
the government of Nepal is in favour of the global ban on landmines but is afraid of the powerful nations and is hesitating to
express its commitment. Another explanation could be found in the Buddhist philosophy that permeates Nepalese society,
whereby conflict and dispute is carefully avoided.
1075

1077 See Landmine Monitor Report 1999, p. 443.
1078 See for instance "UNGA 54/54B Resolution Clarification", E-mail correspondence from Mary Wareham, Human Rights
Watch, 10 March 2000; see also Landmine MonitorRepon 2000, pp. 518-9.
1079

Landmine Monitor Report 1999, p. 494.
D- Co-Director, Institute of Peace and Conflict Studies, New Delhi, SouthAsian Regional Survey, prepared for
Landmine Monitor, p. 25, cited in Landmine MonitorReport 1999, pp. 494-5. For an overview of the situation in South Asia
and possible steps forward see ICRC, "South Asia Regional Seminar on Landmines", Wadduwa, Sri Lanka, 18-20 August
1999, Summary Report.
1080 Banerjee,

1081

Landmine Monitor Report 2000, p. 521.
1082
1083

Landmine Monitor Report 1999, p. 503; Landmine Monitor Report 2000, p. 530.
Landmine Monitor Report

1999.9

508.

of writing this small group of terrorists appeared close to retaking the entire Jaffna peninsula.
1085 Statement of Sri Lanka to the First Meeting of States Parties, undated but May 1999. See also Landmine MonitorRepon
1084 Though as

1999, pp. 507-508.
1086 In this light, it is surprising that the Sri Lankan security forces are not able to forego anti-personnel mines in favour of
remotely-controlled Claymores - lawful under the terms of the Convention on the Prohibition of Anti-Personnel Mines - as a
more discriminate, and potentially more effective, means of defending military bases. But see Landmine Monitor Repon
2000, pp. 532-5, wherein an early accession to the Convention appears unlikely.

112

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

Strategy Conference in Ottawa in 1996, but did not sign the Convention believing that the 'particular
91087
Iran has abstained from both the 1998
security concerns of states should be effectively addressed.
and 1999 General Assembly resolutions supporting the Convention, though is reportedly in need of
1088
demining assistance.
According to the ICBL, Iraq is both a producer and an exporter of anti-personnel mines and is the
only known mine exporter in the world that has not instituted an export ban or moratorium, or at least
made a policy declaration of no current export:089 Iraq became a member of the Conference on
Disarmament in 1996 and the following year the Iraqi Ambassador to the UN urged the CD to launch
1090
negotiations on a global landmine ban.
According to the Landmine Monitor report, Israel has used anti-personnel mines 'extensively in
combat (...) and for border protection'.1091 Attending the treaty signing conference in Ottawa as an
observer, an Israeli Ambassador, David Sultan, stated: 'Due to our unique situation in the Middle East
involving an ongoing threat of hostilities as well as terrorist threats (...) we are still obliged to maintain
anti-personnel landmines as necessary for self-defence[.] (...) Israel, regrettably, is unable to sign the
treaty until effective alternative measures are available to ensure the protection of civilians threatened
on a daily basis by terrorists and to ensure the protection of Israeli forces operating in areas of armed

conflict. ,1092

Israel abstained

from General Assembly resolutions in 1996, 1997, 1998 and 1999

supporting the prohibition of anti-personnel mines and adherence to the Convention.
Kuwait came to the Oslo negotiations in September as a full participant, not an observer, and
voted for the 1997 General Assembly resolution supporting the December treaty signing. According to
the UN mines database, Kuwait has said that it does not have a stockpile of anti-personnel mines, and
1093
in 1996 stated that it would not use anti-personnel mines, with certain unidentified exceptions.
According to its Ministry of Foreign Affairs, 'Lebanon agrees to and appreciates all noble
the Treaty
principles and objectives of the Ottawa Mine Ban Treaty. However, Lebanon did not sign
landmines
in
is
still
Israel
Lebanon.
South
and
West
Bekaa
laying
due to the Israeli occupation of
against
a
vote
ever
State
to
first
the
became
South Lebanon.'1094 In December 1999, however, Lebanon
this
motivated
UN General Assembly resolution supporting the Convention.1095 It is not yet clear what
1096

unprecedented step.
for anti-personnel mines, declaring that the
Syria has been a strong defender of the continued need
of
defence
against Israel, and that accordingly it
important weapon
anti-personnel mines represents an
1097
is unable to sign the Convention.

Europe

In Europe, every European Union country with the exception of Finland is either signatory or
party to the Convention and Turkey is the only NATO member State apart from the US that has not

in Ottawa. 1-4 December
1087 Statement by Ambassador of the Islamic Republic of Iran at the Treaty Signing Conference
1997, cited in Landmine Monitor Report 1999, p. 883.

.org>.
1088 UNMAS is planning an assessment mission to Iran in 2000. See UNMAS website, <http://www.un
886.
p.
1999,
1089 Landmine Monitor Report
10901bid.

1091 Ibid., p. 889.
1092 Ibid., pp. 887-8.
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1094 Ibid.. p. 892.
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2000.
Watch,
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See Landmine Monitor Report 2000,9 944. Following the Israeli withdrawal from south Lebanon, it
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that
reported
substantial mine clearance will be required. Only afew days
"Liban-Sud:
and seven other people, including four children, injured when a mine exploded in the former occupied zone.

Fillettes tudes par l'explosion d'une mine", Le Temps, 29 May 2000.
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signed or ratified. Other European States outside the Convention include Armenia and Azerbaijan,
Belarus, the Federal Republic of Yugoslavia, Georgia, and the Russian Federation.
Armenia is believed to have used anti-personnel mines in its conflict with
Azerbaijan, 1098 though at
the Treaty Signing Conference in Ottawa in December 1997, Armenia was surprisingly positive about
the Convention declaring: 'Notwithstanding its security considerations, Armenia nevertheless believes
that the human and social costs of anti-personnel landmines far outweigh their military significance[.]
(...) Armenia supports the Convention, and is ready to take measures consistent with the
provisions of
the treaty[.] (...) Armenia's full participation in the Convention is contingent upon a similar level of
political commitment by other parties in the region to adhere to the treaty and comply with its
regime.'1099 Thus, it is believed that Armenia is unlikely to sign the Convention until Azerbaijan
1100
although it was one of 18 non-signatory States to vote in favour of the UN General Assembly
does,
resolution supporting the Convention in 1999. 1101 And Azerbaijan, which according to the UN
continues to use anti-personnel mines, has shown little enthusiasm for the Convention on the
Prohibition of Anti-Personnel Mines. 1102
Belarus remains seemingly on the fringes of the Convention, declaring that the reason
they cannot
adhere to it is purely financial - the result of a huge stockpile of anti-personnel mines1103 left over from
the former Soviet Union.1104 At an international workshop on humanitarian demining and mine
stockpile elimination in Minsk from 6-7 March 2000, participants were informed among other things
that:
o

o
o

o

o

the Republic of Belarus supports the goal ofprohibiting use. stockpiling, production and transfer
of anti-personnel mines;
the Republic of Belarus does not produce anti-personnel mines;
in 1995 the Republic of Betarus signed a moratorium on the export ofanti-personnel landmines
which now enjoys a de-facto international recognition; it has been extended by Belarus to the end
of 2002;
the Republic of Belarus faces a severe problem ofeliminating a huge stockpile ofanti-personnel
landmines left in the countly after the break-up of the Soviet Union:
the Republic of Belarus will consider becoming a Party to the Convention on the Prohibition of
the Use, Stockpiling, Production and Transfer ofAnti-Personnel Mines and on their Destruction

afterdemining and stockpile elimination activities with international jinancialand technological

assistance has been provided. 1105

In March 2000, Belarussian officials reaffirmed their commitment to a total prohibition of
anti-personnel mines as soon as the assistance necessary to destroy existing stockpiles is
1106
provided.
Of the three Baltic States, only Lithuania has signed the Convention. Estonia, which in the
intergovernmental group of experts convened to prepare the first Review Conference of the 1980
CCW had actually proposed the adoption of a fourth protocol banning anti-personnel mines,1107 now
declares that it must have alternatives to the weapon before it can support a total prohibition. At the
same time, it affirms that it currently possesses only a small quantity of anti-personnel mines - not
exceeding that allowed for training purposes under the Convention.1108 It did, though, vote in favour of
1098 Ibid., p. 763.
1099 lbid., p. 762.

Monitor Report 2000, pp. 791-2.
for instance "UNGA 54/54B Resolution Clarification", E-mail correspondence from Mary Wareham, Human Rights

1 100 See ibid., p. 762; see also Landmine
1101 See

Watch, 10 March 2000.
1102

Landmine Monitor Report 1999, p. 764. See also Landmine Monitor Report 2000, p. 799.
Landmine Mont'torReport 1999, p. 772. The precise number of anti-personnel mines is not known - the government has
acknowledged that it holds 'millions' and that it would cost 'tens of millions of dollars' to destroy them.
1103

1104lbid., p. 769.
1105
Chairman's Summary, International Workshop on Humanitarian Demining and Mine Stockpile Elimination, Minsk,

Belarus, 6-7 March 2000.
1106 Landmine Monitor Report 2000, p. 804.
1107
See supra Chapter 1, p. 43.
1108

Landmine Monitor Report 1999, p. 779.
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the 1999 UN General Assembly resolution supporting the Conventioii,'1 atid recently adhered to the
1980 CCW. Estonia continues to prefer the negotiation of a prohibition on anti-personnel mines
1110
through the CD.
Latvia, too, remains outside the Convention, though in 1998 a Foreign Ministry official declared
that: 'Latvia looks forward to joining the Ottawa Convention in the nearest possible future. However,
due to the very limited resources of military equipment and material forces available to the Latvian
military, we must first seek suitable and cost-effective alternatives[;] (...) the problem of alternatives
,1111
In 1999, during the 54 h
(...) is, in fact, the sole obstacle on our way to join the Ottawa process.
First
Committee
vote on the Convention,
the
session of the UN General Assembly, Latvia abstained in
1112
but then changed to voting in favour in the final vote.
Finland is now the only Western European country not to have signed the Convention, and
according to the ICBL it seems 'increasingly uncomfortable to be in that position.'1113 Finland has the
Second World War still run deep
European Union's only border with Russia and the memories of the
that Finland should take
working
concluded
group
among Finns. In December 1997, a government
do so started in 2001
to
steps to replace its landmine arsenal and it was suggested that if efforts
1114
In December 1999, it reiterated its goal of
Finland could be ready to sign the treaty by 2006.
replacing
of anti-personnel mines by 2010.1115 At the
its
stock
and
2006
in
to
adhering the Convention
1116

although it did vote in
same time, Finland has been a strident supporter of negotiations in the CD,
favour of the 1999 UN General Assembly resolution supporting the Convention.1117
In 1999, more mines were planted on the territory of the Federal Republic of Yugoslavia than

anywhere else in Europe.1118 As tensions mounted in Kosovo, Yugoslav soldiers planted more and
more mines along the border with Albania and the Former Yugoslav Republic of Macedonia in a vain
A number of newspapers incorrectly
attempt to prevent infiltration by the Kosovo Liberation Army.
the Convention on the Prohibition of
to
signatories
the
123
reported that Yugoslavia had been among
Anti-Personnel Mines.1119 One newspaper report cited unnamed Serb military sources as having
boundary
declared that mines were 'a regrettable necessity' given the inaccessible nature of the
between Albania and Montenegro.112 It is not known whether the change of regime in Belgrade will
affect Yugoslav policy on anti-personnel mines.
official signing in Ottawa in December 1997,
Georgia came close to signing the Convention at the
it
but decided against this at the last minute claiming that could not fulfil its obligations to clear mines
and destroy stockpiles in Abkhazia, since the region was not under its control, and that it lacked the

1109 See

for instance "UNGA 54/54B Resolution Clarification", E-mail correspondence from Mary Wareham, Human Rights
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financial resources necessary to implement the Convention.1121 During a visit to Georgia in February
1999 by ICBL Ambassador Jody Williams, President Shevardnadze stated his intention to sign the ban
treaty and indicated that the Georgian Council of National Security was discussing the issue. 1122
Despite subsequently agreeing with the Russian Federation to mine its own borders to prevent
Chechen infiltration, in December 1999 Georgia had voted in favour of UN General
Assembly
resolution 54/54B supporting the Convention.1123 In March 2000, the Ministry of Defence cited
additional reasons for not signing the Convention: (1) Russian forces stationed on
Georgian territory
have 'great amounts of landmines'; (2) none of the States in the region had signed; and (3) Russia
continued to lay mines on Georgian territory. 1124
The Russian Federation did not sign the treaty although former Russian President Boris Yeltsin
has made a number of declarations promising that Russia would adhere to the
treaty at an unspecified
future date, an assurance repeated by senior officials from the Ministries of Defence and Foreign
Affairs.1125 On 1 March 1999, the date of entry into force of the Convention, Russian Foreign Minister
Igor Ivanov declared that Russia would sign the Convention 'at a reasonable time in the future' which
'will be determined mostly by the need for solving technical, financial and other tasks related to
liquidation of anti-personnel landmines, preparation for their functional replacement with account for
national security interests.'1126 Russia has also announced the destruction of more than 500,000 antipersonnel mines and an end to the production of blast anti-personnel mines:1:7 A government press
release in March 2000 spoke of the policy 'aimed at banning of landmines' and indicated Russia's
impending adherence to amended Protocol II to the CCW.1128
Turkey, which has made considerable use of anti-personnel mines, 1129 refused to sign the
Convention due to its armed conflict with the PKK and security concerns related to its neighbours.1130
At the First Meeting of States Parties, the representative of Turkey again repeated that the security
situation around his country had thus far prevented it from signing, but announced 'the decision of my
country to sign the Ottawa Convention at the beginning of the next decade if present conditions would
not change adversely. '1131 Following his official statement, he went on present an official denial of
allegations contained in the Landmine Monitor report that the Turkish armed forces had laid mines
between December 1997 and early 1999 claiming that in fact a demining programme had been
launched during that period.1132 In December 1999, Turkey was one of 18 non-signatories to vote in
favour of the UN General Assembly resolution supporting the Convention.1133 The same month, in a
meeting with members of the ICBL in Geneva, Turkish officials indicated their hope to adhere to the
Convention in two or three years' time, assuming the security situation did not deteriorate. 1134
1121

See Landmine Monitor Report

1999, p. 792.

1122 Ibid.
1123 See for instance "UNGA 54/54B Resolution Clarification". E-mail correspondence from Mary Wareham, Human Rights
Watch, 10 March 2000.
1124
Landmine Monitor Report 2000, p. 822.
1125 See for instance "Minefields Will Remain in Russia for Long", Izvestia, 14 October 1997. Adam Nizhelovsky, deputy
commander-in-chief of Russia's military engineers declared that: 'The time-frame is simply unacceptable for financial and
technical reasons.' Heritage, T., "Russia rebuffs calls to sign landmines treaty", Reuters European, Moscow, 27 May 1998.
See also Landmine Monitor Report 1999, pp. 802-3.
1126
Polishchuk, ITAR-TASS, 1 March 1 999. One scholar notably described the effort to decode the promise to sign 'within a
reasonable future time frame' as like trying to nail jelly to a wall. Lenarci4 D.A.,Knight-En'wziP Canada andthe CnLSade to
Ban
Anti-Personnel Land Mines, op. cit., p. 29.
1127
See "Nobel laureate targets Russia in anti-landmine drive", AFP, Moscow, 27 May 1998; Landmine Monitor Report
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Mines", op. cit., p. 163.
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Landmine Monitor Report 2000, p. 833.
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also FMSP Highlights, 4 May 1999, prepared by the Media Liaison Team.

Statement by Head of the Turkish Delegation, Mr Vural Altay.
1133 See for instance "UNGA 54/54B Resolution Clarification", E-mail correspondence from Mary Wareham, Human Rights
Watch, 10 March 2000.
1134 Landmine Monitor Report 2000, p. 847.
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In March 2000, the Bulgarian Parliament unanimously ratified an agreement with Turkey for the
non-use of landmines and their removal from areas adjoining the countries' common border. One
said Bulgarian
Bulgarian Member of Parliament noted that' Turkey had not ratified the Convention and
Turkish
her
this
issue
with
have
raised
counterpart
Foreign Minister, Nadezhda Mikhaylova, should
when they met recently: The Chair of the parliamentary committee on foreign policy said that
although 'it is true that Turkey has not ratified the Ottawa Convention[.] (...) I believe that this
,1135
bilateral agreement is paving the way for such a move.

Reservations
Article 19 of the Convention provides that the articles of the Convention 'shall not be subject to
reservations.' However, the difficulty in applying this provision is in determining what does or does
not constitute a reservation. Article 2(1) (d) of the 1969 Vienna Convention on the Law of Treaties,
defines a reservation as ' a unilateral statement, however phrased or named, made by a State when
to exclude or to
it
signing, ratifying, accepting, approving or acceding to a treaty, whereby purports
91136
modify the legal effect of certain provisions of the treaty in their application to that State.
doctrine
According to Sinclair, prior to the conclusion of the Convention on the Law of Treaties,
He
as
reservations.1137
be
considered
should
declarations
was divided as to whether interpretive
the
to
relevant
particularly
which
is
by
Fitzmaurice,
approves, however, the following statement
Convention on the Prohibition of Anti-Personnel Mines:
'IGjovernments not infrequently make declarations in which they do not say they wilinot carry out, or
wiN only partly carry out, a certain provision - but make statements of intention, or say how they
understand or propose to interpret or apply the provision, either generally or in certain events.
Whether this will amount strictly to an actual reservation or not will depend on whether, by way of
special interpretation, the party concerned is really purporting, so far as its own obligations are
concerned, to alter the substantive content or application of the provision affected; or whether the
statement is truly interpretational, and merely clarifies some obscurity, or makes explicit something
that in the clause is only implicit. Thus, the use of the term 'reservation' is not conclusive in either
sense.

1138

In addition to the discussion of the 'understandings' made upon ratification by Australia, Canada,
1139
the question also arises of application to territory. The
the Czech Republic, and the UK,
the Prohibition of AntiNetherlands, for instance, approved its signature of the Convention on
having
non-metropolitan territories.1140 The
Personnel Mines 'forthe Kingdom in Europe' only, despite
of international law which
question, as phrased by Sir Ian Sinclair, is the following: 'What is the rule
applies when a treaty is silent on its territorial application?'
Once again, prior to the adoption of the Convention on the Law of Treaties, expert opinion as to
the answer was divided. According to Article 29 as adopted (Territorial scope of treaties): 'Unless a
different intention appears from the treaty or is otherwise established, a treaty is binding upon each
'1141
This formula is clearly a flexible one, and indeed, the UK
party in respect of its entire territory.
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territorial effect of ratification on a number of occasions.
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a
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the nature of such treaties would preclude the making of a reservation designed to limit their territorial
,1142
application.
The Convention on the Prohibition of Anti-Personnel Mines is clearly one such
treaty, and
accordingly any attempt to limit the territorial application of the Convention shouldprimafacie be
considered tantamount to a reservation, although no lack of good faith should be inferred from the
Dutch decision.1143 Thus, in March 2000, officials from the Portuguese Ministry of Foreign Affairs
declared that the military base on Terceira Island in the Atlantic Azores Islands
belonged to the US but
was under Portuguese sovereignty 'so the Treaty of Ottawa should apply to the base.'1144

Provisional Application
According to Article 18 of the Convention, any State may at the time of its ratification,
acceptance, approval or accession, declare that it will apply provisionally Article 1 (1) of the
Convention pending its entry into force. Article 18 was the brainchild of Belgium1145 and was largely
intended to ensure early entry into force of obligations pending the entry into force of the
treaty as a
whole. 1146 Delegates at the Oslo Diplomatic Conference watered down to a voluntary basis the
suggested wording, which proposed compulsory provisional application. As of end April 2000, five
States
Austria, Mauritius, South Africa, Sweden, and Switzerland - had made the requisite
declaration at the time of adherence.
-

Withdrawal
Article 20 provides for the possibility to each State Party to withdraw from the Convention, giving
notice of the withdrawal to all other States Parties, to the depositary and to the United Nations Security
Council:147 The instrument of withdrawal must include a full explanation of the reasons motivating
it. 1148 According to Article 20(3): 'Such withdrawal shall only take effect six months after the receipt
of the instrument of withdrawal by the Depositary. If, however, on the expiry of that six-month period,
the withdrawing State Party is engaged in an armed conflict, the withdrawal shall not take effect
before the end of the armed conflict.'
There was considerable discussion in Oslo of the possibility to withdraw from the Convention in
exceptional circumstances (which basically meant armed conflict). As mentioned above, the US had
proposed the right to withdraw from the treaty when a State's supreme national interests were under
threat. A number of other States called for the right to withdraw upon six month's notice even during
an armed conflict, and Brazil had sought to limit the restriction on withdrawal to a situation where the
State seeking to withdraw was involved in an armed conflict against another State Party. Although the
right to withdraw was reduced from the proposed 12 months to six months, the crucial clause
1149
prohibiting effective withdrawal during an armed conflict was retained.

1142 Ibid. p. 91.
1143

Though Sinclair notes that this general rule does not apply 'in special circumstances'. such as when a State is not in a
position to implement the provisions in a named territory. Ibid., pp. 110-1, endnote 37. It is the author's view, for example,
that Georgia could lawfully make such a declaration with respect to Abkhazia were it to accede to the Convention. Apart
from the inconvenience for the Netherlands in securing approval for ratification from a number of non-metropolitan
countries, it is not known what special circumstances might justify their limiting territorial application.
1144
Landmine Monitor Report 2000, p. 708.
1145 See for instance Landmine Monitor Report 1999, p. 533.
1146 For a brief discussion of the rather peculiar argument that this provision might in some way undermine the obligation of
signatories not to act contract to the object and purpose of the treaty (under Article 18, Vienna Convention on the Law of
Treaties), see Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty",op. cit, p. 288.
1147
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There were reports in early 2000 that Tajikistan is considering withdrawing from the Convention,
1150
due to an evaluation of the consequences of clearing minefields along the Tajik-Afghan border.

Amendments
Under Article 13 of the Convention, any State Party may propose the holding of an Amendment
Conference to consider amendments to the provisions of the treaty. If a majority of State Parties
his capacity
support the proposal to convene the Conference, the UN Secretary-General will do so in
as depositary, normally immediately following an annual Meeting of States Parties or a Review
Conference. Amendments are to be adopted by a two-thirds majority of States voting and will enter
into force for States having ratified the amendments on the day of deposit of the instrument, once a
simple majority of States Parties have notified the depositary of their consent to be bound by it.
According to Steve Goose, the ICBL intends to address four main areas of concern with the
Convention during the Annual Meetings of States Parties, the Review Conference and any
Amendment Conference:
o
o
o

o

anti-vehicle mines equipped with anti-handling devices;

1151

the retention of mines for training purposes;
the lack of a binding requirement for provision of assistance to mine victims;

the 'failure' to include specific language regarding application to non-State actors.

1152

Review Conference of States Parties
Article 12 provides for the convening of a Review Conference five years after the entry into force
of the treaty accordingly, this will take place in 2004. The first Review Conference is likely to be a
-

detailed assessment of the effectiveness of the treaty in tackling the global landmine threat as a whole.

Promoting Compliance
Transparency measures
In accordance with Article 7(1) of the Convention, no later than 180 days after its entry into force
for the respective State, each State Party is obliged to submit an initial report to the depositary
the number of antidetailing a number of issues, including: its national implementation measures;
personnel mines stockpiled; 'to the extent possible', the location of all mined areas containing antipersonnel mines under its jurisdiction or control;1153 the quantity of anti-personnel mines retained for
training in mine clearance; and the progress of stockpile destruction. A similar report must then be

filed annually. 1154

part of
These reporting duties are quite far-reaching and will require considerable effort on the
some
was
States to comply with the requirements. Indeed, at the Oslo Diplomatic Conference there
the
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were
States
first
40
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submission of the reports. This was not, however, accepted and thus
1155
due to submit their first report no later than 27 August 1999.
1150 Landmine Monitor Report 2000, p. 741.
cit., p. 10.
1151 On this point see also Atwood, D.C., "Implementing Ottawa", op.
cit.,p. 289. David Atwood also claims that the
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1152 Goose, S.D.,
of the Convention. Atwood, D.C.,
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"Implementing Ottawa",op. cit, p. 5
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1153
At the First Meeting of States Parties of the Convention, Jordan declared that 'like other delegations',
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Zeid Bin Ra'Ad, Head Delegation to
1154 Article 7(2).
Bosnia1155
This concerned the following governments: Andorra, Austria, the Bahamas, Belgium, Belize, Benin, Bolivia,
Fiji, the Former Yugoslav
Herzegovina, Bulgaria, Burkina Faso, Canada, Croatia, Denmark, Djibouti, Equatorial Guinea.
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To ensure consistent quality and assist punctuality of submission, at the First
Meeting of States
Parties of the Convention, a proposed reporting format was presented by Austria. 1156 Nonetheless, by
early March 2000,34 States were late in submitting their reports. 1157 At the January 2000 SCE working
group meeting on the Convention, the ICBL complained about the lack of timely reporting under
Article 7, claiming that only about half of the States required to do so had filed their reports, and that
of these, some were incomplete. 1158

The Compliance Mechanism
At the Oslo Diplomatic Conference, the Canadian delegation was given the task as a'Friend of the
Chair' of resolving the tricky issue of a compliance mechanism for the Convention.1159 According to
one authoritative view, the result is 'a mix of the disarmament model of an intrusive verification
regime and the international humanitarian law model of a fact-finding mechanism. ,1160 The central
issue of dispute, which touched on the sensitive domain of State sovereignty, was whether a factfinding mission could visit a country that had been accused of violating the Convention only with, 1161
or even without, 1162 its consent.1163 The provision that was finally adopted allows for a formal exchange
of information between State Parties in instances where a violation of the Convention is alleged, but
also allows fact-finding to take place if such exchange does not satisfactorily resolve the situation. 1164
The clearest explanation of what is a long and intricate provision was given by the Austrian
diplomats largely responsible for its elaboration.1165 They break down the process conveniently into
five stages. The first stage is a request from one or more States Parties ('the requesting State') for
information regarding allegations of non-compliance.1166 The 'requested State Party' has 28 days to
respond to these allegations.
The second stage follows in the event of a failure by the 'requested State Party' to respond
satisfactorily (or at all) to the allegations. The requesting State or States may then refer the matter to
the next Meeting of States Parties1167 or call for a Special Meeting of States Parties. A Special Meeting
would be convened if one-third of the States Parties agree (within 14 days). 1168
The thirdstage is the meeting itself, at which a decision can be taken to authorise a fact-finding
mission1169 by simple majority of those present and voting (though every effort must be taken to reach

Republic of Macedonia, France, Germany, Grenada, Holy See, Honduras, Hungary, Ireland, Jamaica, Japan, Malawi, Mali,
Mauritius, Mexico, Mozambique, Namibia, Niue, Norway, Peru, Samoa, San Marino, Senegal, South Africa, Switzerland,
Trinidad and Tobago, Turkmenistan, the United Kingdom, Yemen, and Zimbabwe.
1156 See Annex II to the "Final Report", UN Doc. APLC/MSP.1/1999/1, of 20 May 1999.
1157
Andorra, Bahamas, Barbados, Bosnia-Herzegovina, Burkina Faso, Costa Rica, Djibouti, Dominica, El Salvador,
Equatorial Guinea, Grenada, Guatemala, Guinea, Jamaica, Lesotho, Malawi, Mali, Mauritius, Monaco, Mozambique,
Namibia, Nicaragua, Niger, Panama, Paraguay, Peru, Qatar, St Kitts and Nevis, Samoa, San Marino, Solomon Islands,
Trinidad and Tobago, Turkmenistan, and Uganda. "Reporting Update No. 7", Email correspondence from Mary Wareham,
Human Rights Watch, 8 March 2000.
/158
E-mail correspondence from Liz Bernstein, ICBL Co-ordinator, 12 May 2000; see further Landmine Monitor Report
2000, pp. 14-15.
1159 Hajnoczi, T. et aL, "The Ban Treaty", op. cit, p. 301.
1160 lbid. See also Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty", op. cit, p. 289.
1161
The proposal of Mexico, seeAPL/CW.6.
1162
The proposal of Germanl see APL/CW 24 and APL/CIK 25.
1163 Hajnoczi, T. et aL, "The Ban Treaty",op. cit.. p. 301.
1164 See ibid., p. 302.
1165

Ibid, pp. 302-3. This section is adapted from their helpful description of the operation of the compliance mechanism. See
also Goose, S.D., "The Ottawa Process and the 1997 Mine Ban Treaty",op. cit, p. 285.
1166 Article 8(2).
1167 Article 8(3).
1168

Article 8(5).
1169

Article 8(8).
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a decision by consensusl.tlm A requested State Party may also invite such a mission at any stage
1171
without the need for a specific decision to be taken.
The fact-finding mission itself is thefburth stage in the process. The mission shall consist of up to
1172
nine experts drawn from a list submitted by States Parties and held by the UN Secretary-General.
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The final result is something of a mish-mash, although, as the Swiss Federal Council has observed,
the mechanism is fairly similar to those found in traditional disarmament texts, for example, Article IX
of the 1993 Chemical Weapons Convention:180 It is, however rather unlikely that it will be frequently
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used,1181 since the mere proposal for the
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1170 Article 8(6).
1171 Article 8(8).

1172 Article 8(9).
1173
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1174 Article 8(14).
1175 Article 8(15).
1176
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1177 Article 8(19).
1178
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In January 2000, at the SCE working group meeting on the Convention, the ICBL stressed the
need to 'urgently' put in place the structures and methodology necessary to carry out Article 8 on
compliance, and called upon States to use the possibility of calling for clarification regarding possible
violations 'whenever appropriate, and not to only use it in the most dire situations:1183 The co-chairs of
the working group agreed to co-ordinate a group of interested states to produce a document aimed at
1184
'operationalising' Article 8.

The second annual Landmine Monitor report, published in August 2000, called upon States Parties
to make detailed requests for clarification from Rwanda, Uganda, and Zimbabwe as to their alleged
use of anti-personnel mines in the Democratic Republic of Congo. 'Even if those States Parties have
not used anti-personnel mines themselves, they may have engaged in co-operative military action with
armed forces that have laid anti-personnel mines, which could also constitute a treaty violation. ,1185

Annual Meetings of States Parties
Annual Meetings of States Parties shall be held until at least the first Review Conference in
accordance with Article 11. The Meetings are tasked to consider the operation and status of the
Convention; issues arising from reports submitted; international co-operation and assistance; mine
clearance technologies; compliance issues; and requests for extensions to the requirement to clear all
mined areas within 10 years of entry into force of the Convention for a given State Party. This broad
agenda is in line with the more co-operative form of implementation likely to promote compliance
with the treaty, particularly given that NGOs have direct access to the proceedings.
Following the adoption of UN General Assembly Resolution 53/77 of 12 January 1999,1186 the first
annual Meeting of States Parties took place in Maputo, Mozambique, from 3-7 May 1999.1187 Some
1,000 delegates1188 gathered for the five-day conference,1189 which was opened by the Mozambican
President, Joaquim Chissano,"90 determined, in the words of one State Party, 'to eliminate one of the
most ferocious arms that exists'.1191
Rules of procedure were adopted requiring the presence of 30 States Parties for a quorum, 1192 and
decisions on all matters of substance were to be taken by a two-thirds majority of the representatives
of States Parties present and voting. 1193
No requests were made pursuant to Article 5 (requests for extensions to the requirement to clear
all mined areas within 10 years) or Article 8 (compliance issues) at the Meeting. Indeed, one of the
major outcomes of the First Meeting of States Parties was the decision to hold inter-sessional working
groups (Standing Committees of Experts) on a range of key themes.1194 It was decided that the Geneva
1997 Mine Ban Treaty", op. cit., p. 289.
E-mail correspondence from Liz Bernstein, ICBL Co-ordinator, 12 May 2000.

1183

1184 Ibid.
1185

Landmine Monitor Report 2000, pp. 5, 198,200.
The Resolution was passed with 20 abstentions Azerbaijan, China, Cuba, Egypt, India, Iran, Israel, Libya, Marshall
Islands (despite its signature of the Convention), Micronesia, Morocco, Myanmar, Pakistan, Russian Federation, Syria,
Tajikistan, the US, and Vietnam. Its operative paragraph 6 invited all States Parties to the First Meeting of States Parties and,
in accordance with Article 11(4) of the Convention, States not parties to the Convention, as well as the United Nations, other
relevant international organisations or institutions, regional organisations, the International Committee of the Red Cross and
relevant non-governmental organisations to attend the Meeting as observers in accordance with the
agreed rules of procedure.
See Landmine Monitor Report 1999, p. 1057.
1187 There were at that time 55 States Parties to the Ottawa Treaty.
1188
A total of 43 States Parties were represented in Maputo, together with 18 that had ratified but for which the Convention
had not yet entered into force, and 47 States not party to the Convention.
1189
The cost of which was estimated to be a rather staggering US$1.85 million. See"Estimated Costs for Convening the First
Meeting of States Parties to the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of AntiPersonnel Mines and on Their Destruction", UNDoc APLOMSP.1/1999/LS, 30
April 1999.
1190 See for instance "International Landmines Conference opens in Maputo", AFPIntemationale, 3 May 1999.
1191 Statement of the Holy See to the First Meeting of States Parties (Statement corrected on 5 May 1999).
1192 S
ee "Draft Rules of Procedure", UN Doc. APLC/MSP.1/1999/L.3,22 March 1999, Rule 15.
1193 1bid., Rule 16. Rule 18 clarified that an abstention did not count as a vote for these purposes.
1194
Mine clearance; Victim assistance, socio-economic reintegration and mine awareness;
Stockpile destruction;
1186

-
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1195 For the view of the ICBL regarding the SCE working groups see for instance "Intersessional Update No 6", E-mail
28 April 2000.
correspondence from Susan B. Walker, ICBL Government Relations Liaison,
1196 Statement of Switzerland to the First Meeting of States Parties delivered by Ambassador Erwin Hoffer, Head of the Swiss
Delegation.
1197
The Final Report of the First Meeting of States Parties announced that the Second Meeting of States Parties would take
place in Geneva from 11-15 September 2000. See"Final Report", UNDoc APLC/MSP.1/1999/1, of 20 May 1999. This was
included in the draft General Assembly resolution on the Convention, A/C.1/54/L.2, introduced into the GA First Committee
by Mozambique in October 1999 with 85 co-sponsors, including four non-signatories: Comoros, Liberia, Nepal, and Nigeria.
(Liberia has since acce(led to the Convention.) Speaking in January 2000, the ICBL recommended that the third Annual
Liz Bernstein,
Meeting of States Parties in 2001 be again held in a mine-affected State Party. E-mail correspondence from

ICBL Co-ordinator, 12 May 2000.
1198
Maputo Declaration, 7 May 1999. See also "Ottawa Convention Landmine Conference outraged by continued use", AFP
Internationale, 7 May 1999.
1199 ibid.

1200 It was also considerably cheaper than the first Annual Meeting held in Maputo, with estimated costs of some

US$450,000. See UN Doc. APLC/MSP.2/2000/L.4.
1201
See "President's Paper on Revisions to the Intersessional Work Programme", UNDoc. APLC/MSP.2/2000/L.S.
1202 Ibid., p. 5
1203 S
ee "Update:

'Co-Sponsors for Mine Ban Convention Resolution at United Nations"', E-mail correspondence, Susan

Walker, ICBL Government Relations Liaison,

19 October 2000.
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establish a 'civil-society-based reporting network for monitoring nations' compliance with the Mine
Ban Treaty. '1204 After a number of preparatory meetings, it was decided that this network would take
the format of an annual report on the global landmines situation, with State-by-State analysis, and not
limited to signatories or parties to the Convention on the Prohibition of Anti-Personnel Mines.
The first of these annual reports, co-ordinated by Human Rights Watch, was issued in early May
1999, just prior to the First Meeting of States Parties of the Convention. According to its own
description:
'Landmine Monitor is an unprecedented initiative by the International Campaign to Ban Landmines
(ICBL) to monitor implementation of and compliance with the 1997 Mine Ban Treaty, and more
generally to assess the efforts of the international community to resolve the landmines crisis. It is the
jirst time that non-governmental organisations are coming together in a co-ordinated, systematic and

sustained way to monitor a humanitarian law or disarmament treaty, and to regularly document
progress and problems. The main elements of the Landmine Monitor system are a global reporting

network, a central database, and an annual reportf.1 (...) It should be understood that Landmine
Monitor is not a technical verification system or a formal inspection regime. It is an effort by civil

society to hold governments accountable to the obligations that they have taken on with regard to

anti-personnel mines; this is done through extensive collection, analysis and distribution of
infonnation that is publicly available. ,1205
The Landmine Monitor Report 1999 is, especially given the time constraints in producing it, a
remarkable piece of work. Although country reports inevitably - vary in quality (and size), the
overall impression is the establishment of a fairly comprehensive, and certainly essential, standard by
which all States and non-State actors will be judged.1206 The second annual report, also referred to
extensively in this work, was published in August 2000, and formally launched prior to the second
Annual Meeting of States. It has already become the frame of reference for the success (or otherwise)
of the Convention and other aspects of mine action, although it is somewhat weak on mine clearance
issues. It was generally well received, although it includes a statement from Switzerland (referring to
the 1999 report) that 'the report makes it difficult to distinguish factual information provided by the
governments of the member States from the evaluations of the authors, '1207 and that some non1208
signatory States might be dissuaded from adhering to the Convention.
-

Conclusion
In concluding this chapter, two separate issues should be considered: whether the Convention
effectively prohibits the use of anti-personnel mines; and the possible implications of the Ottawa
process for the future of international humanitarian law.

Does the Convention Effectively Prohibit the Use of Anti-Personnel Mines?
Speaking on the third day of the Oslo Diplomatic Conference, UN Secretary-General Kofi Annan,
reminding delegates that the first UN peacekeeper to die was as a result of a landmine explosion in the
Middle East, called anti-personnel mines 'weapons of the past and a symbol of shame'. In a similar
vein, an editorial in the Hit:dustan Times on 24 September 1998 claimed that: 'Without much fanfare,
the world quietly became that much safer a place to live in last week when the anti-personnellandmine
(...) treaty became international law at the United Nations.' It further asserted that the Convention
1204 The idea was first raised by the Canadian Foreign Minister, Lloyd Axworthy, during his visit to the NGO Forum running
in parallel with the Oslo Diplomatic Conference.
1203
"About Landmine Monitor", Landmine Monitor Report 1999.
1206
It is to be expected that the report will improve year by year. The Monitor itself acknowledges that 'this ambitious report
has its shortcomings. It is to be viewed as a work in progress, a system that will be continuously updated, corrected and
improved. We welcome comments, clarifications, and corrections from governments and others, in the spirit of dialogue and
in the search for accurate and reliable information on a difficult subject.' 1bid.
im Landmine Monitor Report 2000, p. 736.
1208
This is unlikely in the view of the author given that the position and policy of all States are described in the report.
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On the other hand, a Canadian defence analyst repeated the views of a number of
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to
'amounts
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It is therefore appropriate to consider whether the Convention on
than a pact among the virtuous.
the Prohibition of Anti-Personnel Mines does in fact prohibit anti-personnel mines, both in law and in

practice.

The Reach of the Convention
d in the

ion, it is

Convent
Although a scope article would have reinforced the obligations containe
as
clear that it applies at all times and in all circumstances, including peacetime as well armed conflict.
Despite a lack of clarity in certain aspects, the definition contained in the Convention on the
Prohibition on Anti-Personnel Mines is, overall, a good one as it encompasses those mines that are
most dangerous to civilians. Thus, the Convention prohibits both long-lived 'dumb' and selfwould have been to divide North
destructing 'smart' anti-personnel mines. To have done otherwise,
is nonetheless an impressive
this
but
agreement,
and South and effectively destroy the putative
achievement.
Based on evidence currently available, the author believes that all weapons 'designed, altered or
intended' to serve as anti-personnel mines as defined in Article 2(1) are prohibited under the
Convention on the Prohibition on Anti-Personnel Mines. This includes mines other than anti-personnel
mines equipped with highly sensitive anti-handling devices that are detonated by the innocent act of a
'
passer-by.1212 Claymore mines' are also prohibited unless used only in command-detonated mode.
Unexploded ordnance, including cluster bomblets,1213 are not covered by the Convention, nor are
booby-traps. But a clearer definition is required of what in practice constitute booby-traps and antivehicle mines (especially the minimum weight needed to detonate an anti-vehicle mine); an Annual
Meeting of States Parties should address this issue at the earliest possible opportunity.
Protocol II and the Convention
Despite expressed concerns, the definitions contained in amended
respect
to
the word 'primarily' in the
are broadly similar, although Pakistan's declaration with
definition in amended Protocol II would not be acceptable under the Convention, as the use of all antian anti-vehicle mine.
personnel mines are prohibited, even as the fuzing mechanism of
and
on
the
encouraging others to commit prohibited
prohibition assisting, inciting
With respect to
declarations
made by Australia, Canada, the
the
activities, the picture is less rosy. Although
respective
the
terms of the Convention, they
according
to
Czech Republic, and the UK would appear to be lawful
do go against its spirit. On the other hand, Australia's interpretation of Article 1 (c) is one that
effectively restricts the ambit of the Convention and thereby tantamount to a reservation; a violation of

Article 19.
The obligation to enact implementing legislation at national level contained in the Convention is
disappointingly weak. The lack of even a modified grave breaches provision sets a poor precedent for
the future implementation of international humanitarian law. Notwithstanding these lacunae, national
implementing legislation remains important, including in countries where civilians as well as soldiers
are involving in laying anti-personnel mines. Sadly, as the ICRC has found, a substantial number of
1209 u

A life-saving treaty", Hindustan Times, 24 September 1998.
For example, former British Army bomb-disposal officer Paul Jefferson who was wounded by a landmine in Kuwait in
1991 while engaged in mine clearance declared that a mine ban would not work and declared at the same time that even if it
did work, it would not start to reduce casualties for 15 years. Jefferson, P., "The landmine ban is worse than useless",
Guardian, 19 September 1997.
121' Lenarcic, D.A., Knight-Errant? Canada and the Crusade to Ban Anti-Personnel Land Mines, op. ciL, p. 27.
1212 But as anti-vehicle mines are being equipped with increasingly sensitive anti-handling devices, great care will be needed
to ensure that, in practice. the fuzing mechanisms used to protect anti-tank mines do not lead to future humanitarian
1210

roblems,
213 The ICBL

decided that it would not, as a body, address cluster bomblets but that national campaigns and member
organisations could do so of their own accord. Landmine Monitor Repon 2000, p. 997.
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countries have not yet enacted the necessary legislation to give effect at domestic level to obligations
under the four 1949 Geneva Conventions.
With respect to universality of adherence, according to one commentator, 'the glass is more than

half full. ,1214 But

although more than two-thirds of the world's States have signed the Convention and

more than half have ratified or acceded to it, it is rightly pointed out that a substantial number of key
States remain outside its purview.1215 Certainly of great concern is the claim that no less than 90 per
cent of the world's estimated anti-personnel landmine stockpiles of 250 million mines are in the
1216
possession of non-signatory States.
In 1996, the then US Secretary of State Warren Christopher noted that anti-personnel mines
'probably kill more children than soldiers', expressed American 'determination to eliminate these
deadly instruments of terror', and claimed that ' an international ban on landmines cannot happen
without American leadership'.1217 Although some consider the absence of key States in the negotiation
and adoption of the Convention on the Prohibition of Anti-Personnel Mines as a major failing, as the
ICRC pointed out at the Vienna Expert Meeting in February 1997: 'None of the major instruments of
humanitarian law has attracted universal adherence from the outset. Indeed in the case of dumdum
bullets two of the major powers of the day voted against a prohibition. 1218 And yet the vast majority of
,1219
States have respected the norms created by these agreements.
Likewise, Price points out that the
poison taboo took hundreds of years to consolidate in Renaissance Europe, and even though the
chemical weapons' taboo has been 'rather successful', it too does not enjoy universal support. 1220
Indeed, it seems likely that despite its prevarication, the US will join the Convention within the
coming decade, a decision that will almost inevitably result in further adherence, for example by
Finland and Turkey, probably Belarus and the Russian Federation, and possibly India and Pakistan.
Retired US General Robert Gard recalled the parallels between the US reaction to the Geneva Gas
Protocol of 1925 and its reaction to the Convention on the Prohibition of Anti-Personnel Mines:
'Although now there is nearly universal agreement, even among US military professionals, that the

use of chemical weapons should be prohibited, representatives of the US War Department, the
Pentagon of its day, argued that chemicals were one of the most effective weapons ever known,
decisive in o#ensive operations; that it would not be possible to prevent the use in war of a weapon

that is militarily effective; and that the treaty was impractical, unenforceable, and ineffective. ,1221
Moreover, as Human Rights Watch has pointed out, while some States in the Middle East and
North Africa - it cites Egypt, Iran, Iraq, Israel, Libya and Syria - are 'very hostile' to aprohibition on
anti-personnel mines, nearly every one has expressed support for a ban at some point in the future.1222
China, possibly the most significant and the most obdurate of the 'hold-outs' has, in the view of the
author at least, already come a long way in its landmine policy, and will continue to feel increasing
pressure to bring itself into line with other countries. Within a decade or so, and with these key States
1214 Atwood, D.C., "Implementing Ottawa", op. cit, p. 4.

1215

As Richard Price remarks, for example. the Convention has been criticised for being a 'feel-good treaty' due to the fact
that States containing well over half the world's population that are also key military powers, are not party to it. But he also
points out that while support for the ban is not universal, the vast majority of anti-personnel mine victims have not been in the
hold-out countries, and in contrast to norms contained in human rights treaties, the Convention has support'where it needs it
most - in countries where the pernicious effects of the now-deviant practice have been most prevalent.' See Price, R.,
"Compliance with International Norms and the Mines Taboo", To Walk Without Fear, p. 346.
1216 i
Report on the Informal Consultations on stockpile destruction in accordance with Article 4", undated document
circulated at the First Meeting of States Parties.
1217 Gard, R., "The Military Utility of Anti-Personnel Mines", op. cit., p. 147.
1218 The UK and the US.
1219
Statement of the ICRC to the Vienna Expert Meeting, 12 February 1997, p. 4.
1220 Price, R., "Compliance with International Norms and the Mines Taboo", op. cit., p. 347.
1221 Gard, R., "The Military Utility of Anti-Personnel Mines", op. cit, p. 139, footnote omitted. Later in his thoughtful article,
General Gard cites Secretary of State Madeleine Albright, who in attempting to sell the Chemical Weapons Convention to a
sceptical Congress, stressed 'the imperative of American leadership[.] (...) I believe that if the United States joins the CWC
most other nations will too[.] (...) But the problem States will never accept a prohibition of chemical weapons if America
stays out, keeps them company and gives them cover.' Albright, M.K., Prepared Smtement before the Senate Foreign
Relations Committee, 8 April 1997, cited by Gard, R., "The Military Utility of Anti-Personnel Mines",op. cit, p. 147.
1222
See Landmine Monitor Report 1999, 9 1031.
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ion itself,
on board, universality of at least the norm against use on the battlefield, if not the Convent
will probably be assured. In the words of Belgium:
'The process of universalisation is a success. The accession of so many States in such an

unbelievably

no
short time can but be interpreted in one way: an international standard has been set that can
,1223
longer be ignored or circumvented.

The Implementation of the Convention
Hand in hand with universality of adherence goes respect for the norm created by the Convention
on the Prohibition of Anti-Personnel Mines1224 - the essence of the Convention, which is a prohibition
of deployment of anti-personnel mines on the battlefield. It is against this benchmark that the
Convention must be judged. The signs so far are mixed. There is no evidence that States Parties have
and fairly widespread
deliberately violated the core provisions of the Convention - and clearly attested
use of anti-personnel mines by governmental armed forces has only been recorded in the case of
Angola, which has since ratified the Convention - even though allegations have been made against

other signatories and parties.
According to Landmine Monitor Report 1999, 'nowhere in the world in 1998 and early 1999 were
mines being laid on a very large scale and sustained basis. This is arguably attributable mainly to the
of a decrease
global movement to ban the weapon and the stigmatisation of its use. It is not a reflection
the
to
new
the
anti-personnel
mine in
in global warfare, or of
weapon system replace
development of a
,1225
guerrilla
groups.
the arsenals of governments or
Yet substantial deployments continued during 1999 in a number of States, most notably the
Russian Federation (Chechnya). In August 1999, for example, the Russian Air Force was forced to
while on a bombing run
apologise to Georgia for mistakenly dropping landmines on Georgian territory
to Daghestan. An official from the Ministry of Defence declared that the mines 'missed their target by
a few dozen kilometres due to error.'1226 Yet, only a few months later, plans were being discussed to
mine Russia's border with neighbouring Georgia, with a view to interdicting Chechen supply
routes.1227 In early 2000, both Russian Federation forces and Chechen guerrillas used tens of
thousands, possibly hundreds of thousands of anti-personnel mines. On 23 April 2000, the federal
troops command had reportedly claimed that Grozny had been cleared of mines, with more than
177,000 explosive devices and rounds of ammunition being rendered harmless,1228 yet, military
officials complained that rebels, still hiding in the ruins of Grozny, were planting new mines every
1223 Landmine Monitor Report 2000, B 1002.
1224 According to Steve Goose of the ICBL, the Convention 'codifies the illegal status of anti-personnel mines and is
establishing the new international norm that any use or possession of anti-personnel mines is unacceptable.' Goose, S.D.,
"The Ottawa Process and the 1997 Mine Ban Treaty", op. Cit., p. 291.
1225
Landmine Monitor believes it likely that during the period December 1997 to March 1999, there was new use of antipersonnel mines in the following: A ica- Angola: government and rebels; Djibouti: rebels; Guinea-Bissau: government,
rebels, Senegalese forces; Somalia: various factions ; Uganda: rebels; 7lze Amen'cag Colombia: various rebel groups ;Asiarebel
and
various
groups; Sri Lanka: government and rebels;
Pacifc Afghanistan: opposition forces; Myanmar: government
and
rebels; Federal Republic of Yugoslavia:
(in
Abkhazia);
Turkey:
government
Europe/Central Asia Georgia: partisans
government and rebels; Middle East/North A kca Lebanon: Israel and non-state actors in occupied south Lebanon. There
have also been frequent allegations of new mine use in this period in: (1) Democratic Republic of Congo by government,
rebels, and foreign armies (Angola, Rwanda, Uganda, Zimbabwe); (2) Eritrea by government forces; (3) Sudan by
government and rebels; (4) Afghanistan by Taliban; (5) Georgia by Abkhazian partisans; and (6) Tajikistan by rebels.
Landmine
Monitor Report 1999, pp. 3-4. See also Landmine Monitor Report 2000, pp. 1,3,5,6.
1226 66
Sources Say Russian Air Force to Apologise to Georgia", Moscow Inte,fax, 17 August 1999.
1227 See for instance Igorev, A. and Dvali, G., "Minefields will separate Russiafrom Georgia",ITAR-TASS, Moscow, 9 April
2000. On 12 May 2000, the ICBL issued a press release and a copy of a letter to the Russian President, Vladimir Putin,
dispatched the previous day, wherein it called for plans to mine the border with Georgia to be abandoned and for the Russian
armed forces to halt the use of anti-personnel mines in Chechnya. E-mail correspondence from Liz Bernstein, ICBL Co-

ordinator, 12 May 2000.

1228 Allenova, O., "Walk round Grozny; Chechen capital still full of mines", Moscow Kommersant, 25 April 2000. A report
by the RIA news agency on 23 April cited 120,000 explosive devices having been defused. "Russia says shattered Grozny
free of mines", Reuters, Moscow, 23 April 2000.
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And local Russian authorities admitted that they were continuing to lay mines around
Grozny's factories and power plants ostensibly 'to stop a plague of looting by their own troops',
1230
according to the city's new mayor.
In the conflict between Eritrea and Ethiopia, which intensified in spring 2000, considerable
numbers of landmines, including anti-personnel mines, were apparently used.1231 This surely includes
Eritrean forces (Eritrea is a non-signatory); it is not known if Ethiopian forces also resorted to the use
of landmines (Ethiopia is a State Party to the Convention.)1232 It can also be expected that, given the
history of the conflict, in the upsurge of violence in Sri Lanka between government forces and the
armed opposition group, the LTTE, substantial numbers of anti-personnel mines and improvised
explosive devices have been used. Another conflict in which anti-personnel mines have been used is
the ongoing struggle in the Democratic Republic of Congo.1233 On the other hand, the brutal violence in
Sierra Leone has probably not included the use of landmines. 1234
Yet, despite considerable ongoing use of anti-personnel mines, Alex Vines has rightly pointed out
that ' [r]ebel forces and governments know that using landmines is publicly abhorred. Five years
ago,1235 few governments and most rebel groups would ever have been divided about using antipersonnel landmines.'1236 Indeed, in March 1997, a company from Pakistan displayed anti-personnel
mines at an arms fair in Abu Dhabi but was forced to remove them because of the reaction from the
floor - such is the extent of the stigmatisation of the weapon. 1237
A political scientist, Richard Price, gave this view on the effectiveness of the Ottawa norm:
night.1229

-

'The criticism that the norm cannot prevent the use of anti-personnel landmines (and is therefore not
worthwhile) is both true and trivial. Laws prohibiting murder do not prevent murder from occurring,
but no one suggests we therefore ought to do away with such laws. Immanuel Kant observed that laws
are not for angels or devils, for the former need not be deterred by laws, while the latter will violate
them regardless. Laws, for Kant, were aimed primarily at those in between who occasionally are
tempted to cross the line, but who are susceptible to the variety of costs ofsocial sanction, from shame
to punishment. Similarly, it would be misguided, indeed, to measure the success of the tandmines
taboo by its immediate ability to prevent any use of anti-personnel mines by those most desperate to
use them under any circumstances. C.-) Initially it would be appropriate to gauge a successful level of
compliance with the norm according to its contribution to ameliorating the problem it was designed to

solve - 26,000 casualties per year. Without a norm prohibiting the use of anti-personnel mines,
,1238
demining e#orts would be but a Sisyphean exercise.

The Implications for International Humanitarian Law of the Ottawa Process
A Canadian diplomat involved at the heart of the Ottawa Process described it as 'an extraordinary
exploration of new forms of multilateral diplomacy in the post-Cold War era.'1239 According to the
Chair of the Senate Foreign Relations Committee in the Philippines, 'small countries (...) could make
a difference in international affairs and the success of the Ottawa Process was a humbling experience
1229

"Russia says shattered Grozny free of mines", Reuters, Moscow, 23 April 2000.
1230 Whittell, G., "Grozny is mined to stop troops looting", Times, 13 May 2000.
1231 See Landmine Monitor Report 2000, p. 203; see also Turner, M., "Battle goes on as Eritrea cedes ground", Financial

Times, 27-28 May 2000, p. 3.
1232 See Landmine Monitor Report 2000, p. 205.
1233 Ibid.. pm 198-201.
1234
The landmine problem in Sierra Leone, despite decades of conflict, is almost insignificant (although a quantity of
unexploded ordnance remains). A UN assessment mission that visited the country in early 2000 called for the
creation of
limited mine and UXO clearance capacity within the peacekeeping operation but did not see the need for a national mine
awareness programme. See UNMAS homepage,
<http://www.un.org>; see also SeeLandmine MonitorRep042000, pp. 1756,178.
1235 Vines was

writing in 1998.
1236 Vines, A., "The Crisis of Anti-Personnel Mines", To Walk Without Feax n. 133.
1237 Chakmakjianm H., "Arms industry shows off latest technology in war on mines", AFP Abu
Dhabi, 20 March 1997.
1238 Price, R., "Compliance with International Norms and the Mines Taboo", op. cit., p. 356.
1239
Lawson, R., "Towards a New Multilateralism: Canada and the Landmine Ban", Behind the Headh'nes, Vol. 54, No. 4
(1997), p. 18. cited by Dolan, M. and Hunt, C., "Negotiating in the Ottawa Process", op. cit, 9 396.
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barred from other participation, we invite and strongly encourage delegations this week to meet with us to discuss why they
must retain mines and to hear our views on how they can move forward to embrace the global norm to eliminate antipersonnel landmines.' ICBL Statement to the First Conference of States Parties to Amended Protocol H of the 1980 CCW,
1243 Naidoo, V. and McMillin, P., "Towards Ottawa:

Geneva. 15 December 1999.
1246
by one or
Although no vote was taken in Oslo, the possibility ensured that negotiations were not drawn out, or blocked
more States intent on wrecking the process.
1247
The incompatibility between amended Protocol II (which allows the continued use of landmines) and the Ottawa Treaty
is not a legal problem. Reference can be made to Article 30(3) and (4) of the Vienna Convention on the Law of Treaties.
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CCW will have the opportunity to regulate or reinforce the regulation of the use of a number of
conventional weapons, including anti-tank mines,1248 cluster bombs, naval mines, fuel-air explosives,
small calibre ammunition, and possibly the new generation of'non-lethal' weapons. How the States
Parties respond to these challenges will determine the future of the CCW, not the adoption of one
treaty on one specific conventional arms issue:249 As of writing, the signs are not too positive, as key
States once more demonstrate a lack of thirst for speedy or effective action.

Moreover. Article 2 of the CCW declares that: 'Nothing in this Convention or annexed Protocols shall be interpreted as
detracting from other obligations imposed upon the High Contracting Parties by international humanitarian
law applicable in
armed conflict.'
1248 Colin King thinks it may be inevitable that international attention will now turn to the legitimacy
of anti-tank mines.
King, C., Legislation and the Landmine, op. cit, p. 22. See for instance the position of the ICRC with regard
to anti-vehicle
mines as set out in the appendices to Landmine Monitor.
Landmine Monitor Report 1999, pp. 1007-8.
1249
Though it is true that adherence to amended Protocol II has been slightly affected by the adoption of
the Convention.
Mexico, for instance. does not intended to ratify the Protocol as it views it as being surpassed by the Convention on the
Prohibition of Anti-Personnel Mines, and too limited in comparison.
See Landmine MonitorRepon 1999, p. 262. Likewise,
Yemen stated that it would not ratify amended Protocol II as it would 'diminish' the role of the
Convention. See Landmine
Monitor Report 2000, p. 904.
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Chapter 3

Anti-Personnel Mines on the Battlefield under
Customary International Humanitarian Law
Introduction
Notwithstanding the rapid adoption and entry into force of the Convention on the Prohibition of
Anti-Personnel Mines, and its already impressive number of signatories and States Parties, a
significant minority of major military powers remain outside its purview. This chapter, therefore,
assesses how customary international humanitarian law regulates the use of anti-personnel mines,
aside from the conventional prohibitions and restrictions discussed in the preceding two chapters.
According to the Statute of the International Court of Justice (ICJ), international custom 'as
evidence of a general practice accepted as law 31250 is one of the primary sources of international law,
along with international conventions and general principles of law.1251 To determine custom, it is
necessary to identify 'a general recognition among States of a certain practice as obligatory'.1252 The
key elements permitting such a determination are: duration; uniformity and consistency of practice;
1253
generality of practice; and opinio juris sive necessitas.
It is asserted that no particular duration is required provided the consistency and generality of
practice are proved1254 (although obviously a long duration of practice will be evidence of consistency
and generality). Thus, the view expressed in 'older publications (...) that customary law presupposes
that the origins of a rule are hidden in the dark of history, that a rule must exist from "time
immemorial" (...) is no longer valid. ,1255
It is asserted that practice must be substantially, though not completely, uniform'1256 So, for
example, in the Nicaragua Case, the ICJ declared that: 'In order to deduce the existence of customary
1250

Meron, however, claims that general practice demonstrates custom and not vice versa, and points out that Paragraph
102(2) of the Third Restatement of the Foreign Relations Law of the United States of 1987 provides, 'more accurately', that
customary international law 'results from a general and consistent practice of States which is followed by them from a sense
of legal obligation.' Meron, T., Human RighLY andHumanitarian Norms as Customag Law, Clarendon Press, Oxford, UK,
1991, p. 3.

1251 Article 38(1).
1252 Brierly, 77te Law ofNations, 6th edn. by Sir Humphrey Waidock, 1963, p. 61, cited by Brownlie, I., Princ(ples ofPublic
International LAw, 4th edn., Clarendon Press, Oxford, UK, 1990, p. 4.
1253
Brownlie, I., Principles ofPublicIntemationalLaw, op. cit, p. 4. In the Advisory Opinion on the Legality of the Threat
or Use of Nuclear Weapons of 8 July 1986, (hereinafter the Nuclear Weapons Case), the International Court of Justice
referred with approval to its dictum in the 1985 Continental Shelf Case that the substance of [customary] (...) law must be
'looked for primarily in the actual practice and optniojunk of States.' Continental Shelf Cibyan Arab Jamahirija,Maltal

Judgement, ICJ Reports 1985, p. 29, para. 27.
1254lbid.. p. 5.

1255 Stoll, J., "Customary International Law", Encyclopaedia ofIntemationalLaw. Stoll cites as evidence the judgement of
the ICJ in the North Sea Continental Shelf Case:
'Although thepassage of only a shortperiod of time is not necessarily. or of itself abarto thefonnation of a new rule
of customary international law on the basis of what was originally a purely conventional rule, an indispensable
requirement would be that within theperiod in question, sitortthough it may be, Statepractice, induding that ofStates
whose interests are specially affected, should have been both expansive and virtually uniform in the sense of the

provision invoked: and should moreover have occurred in a way as to show a general recognition thata rule of law or

legal obligation is involved'
ICJReports 1969, p. 43. In US v. Von Leeb, the Nuremberg Tribunal concluded that the 1929 Geneva Convention on the
Protection of Prisoners of War had become customary law (and was therefore binding on
Germany) even though it hadbeen
adopted only 12 years before the alleged violations took place. Benesch, S. et aL, "International Customary Law and AntiPersonnel Landmines: Emergence of a New Customary Norm", Landmine
MonitorRepon 1999, p. 1032.
1256 Brownlie, I., Princ*,les ofPublic IntemationalLaw, op. cit, p. 6.
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habitual character of the acts is not in itself enough. There are many international acts, e.g.,

field of ceremonial and protocol, which are performed almost invariably, but which are motivated
4259
only by considerations of courtesy, convenience or tradition, and not by any sense of legal dt«y.

In many cases, the ICJ has been willing to assume the existence of an opiniojuris on the basis of
evidence of a general practice, a consensus in the literature, or the previous determinations of the
Court or other international tribunals. However, in a significant minority of cases the Court has called
1260
for positive evidence in the practice of States.
It has also been noted, however, that ' [m]any judges, scholars and legal practitioners say that
of custom. These jurists argue
opinio juris should be more important than practice in the formation
that a rule need not be universally followed before it can be anointed as an international customary
norm - it just has to be universally, or generally defended[.] (...) Both the International Court of
Justice and the International Criminal Tribunal for the Former Yugoslavia (...) have used this view of
cases, the
opinio juris in major recent decisions on the formation of international custom. In both,1261
not
of
practice.
courts held that custom had crystallised, based on evidence opinio juris,
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1257 ICrReports 1986, p. 98, para. 186. Previously, in theAsylum Case between Peru and Colombia, the Courtreferred to the
need for a 'constant and uniform usage, accepted as law'. SeeIC/Repors 1950, p. 266. Although the case concerned local
custom, the requirement was generally regarded as being also applicable to general international custom. See Harris, D.J.,
Cases andMaterials on International Law, 4' edn., Sweet and Maxwell, London, 1991, p. 27. See also Benesch, S. et aL,
"International Customary Law and Anti-Personnel Landmines",op. cit, pp. 1026,1027.
1258 Hudson (ed.), International Legistation, quoted in Briggs, The Law of Nations: Cases, Documents and Notes, 24 edn.,
1952, p. 25. See also Clark, R.S., "Treaty and Custom", Boisson de Chazournes, L. et aL (eds.), International Law, the

International Court of Justice and Nuclear Weapons, op. cit., pp. 176-8.
1259
also Benesch, S. et aL,
At para. 77. See Harris, D.J., Cases and MatenaL, on International Law, op. cit., p. 42. See
Anti-Personnel
and
"International Customary Law
Landmines", op. Cit, p. 1024.
126 Brownlie. I., Principles ofPublic Intemational Law, op. cit, p. 7. See also Benesch, S. et aL "International Customary
Law and Anti-Personnel Landmines", op. cit., p. 1025.
1261 Benesch, S. et aL, "International Customary Law and Anti-Personnel Landmines", op. cit., pp. 1027, 1028.
1262 See for instance Cassese, A., "The Means of Warfare: The Present and the Emerging Law", pp. 152-3. According to
Baxter, in the case of the laws of war, military manuals provide 'telling evidence' of the practice of States. Baxter, R.R.,
"Multilateral Treaties as Evidence of Customary International Law", British Yearbook ofIntemational Law, Vol. 41, No.
275, (1965-66), pp. 282-3, cited by Meron, T., "The Continuing Role of Custom in the Formation of International
Humanitarian Law", Editorial Comment in 77ze Amerrcan Journal ofIntemationalLaw, Vol. 90, No. 238, April 1996, p. 241.
1263
Though see the sharp criticisms of the ICJ's approach to international humanitarian law in Condorelli, L., "Le droit
international humanitaire, ou de l'exploration par la cour d'une terra A peu prds incognita pour elle", in Boisson de
Chazournes, L. et aL (eds.), Internationat Law, theIntemational Counofjustice andNuclear Weapons, op. cit, pp. 229-46.
In his conclusion (p. 245), Condorelli remarks for instance:
'A mon sens, le bitan d'ensemble, concernant l'Evaluation de l'avis du point de vue du DIH fdroit international
humanitairel. est franchement nigatif. Certes, ce chapitre du droit international afait l'objet pour la premitrefois
d'une ample reconnaissance par la C.I.1, qui en a mis en valeurdefa on heureuse certains traits importants. Mais les
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'The cardinal principles contained in the texts constituting the fabric of humanitarian law are the
following. The first is aimed at the protection of the civilian population and civilian objects and
establishes the distinction between combatants and non-combatants; States must nevermakecivilians
the object of attack and must consequently never use weapons that are incapable of distinguishing

between civilian and military targets. According to the second principle, it is prohibited to cause
unnecessary su#ering to combatants: it is accordingly prohibited to use weapons causing them such
harm or uselessly aggravating their suffering. In application of that second principle, States do not
1264
have unlimited freedom of choice of means in the weapons they use.
The Court would likewise refer, in relation to theseprinciples, to the Martens Clause, which was jirst
included in the Hague Convention II with Respect to the Laws and Customs of War on Land of 1899

and which has proved to be an e#ective means of addressing the rapid evolution of military
technologyI.1 (...)
In conformity with the aforementionedprinciples, humanitarian law, at a very early stage, prohibited
certain types of weapons either because of their indiscriminate ellect on combatants and civilians or
because of the unnecessary sufering caused to combatants, that is to say. a harm greater than that
unavoidable to achieve legitimate military objectives. (...)

fllhese fundamental rules are to be observed by all States whether or not they have ratified the
Conventions that contain them, because they constitute intransgressiblei265 principles ofinternational

customary law.

,1266

Despite this seemingly impressive corpus of customary international law,1267 its effectiveness in
prohibiting the use of specific weapons is disappointing.1268 Greenwood, for example, points out that
the record of the 20th Century in prohibiting weapons based on customary principles 'is not
particularly impressive'. Apart from the prohibitions on chemical and biological weapons and antipersonnel landmines, 'treaty law has added little to the general principles.' He recalls that a 1973
survey of the law on weaponry by the United Nations Secretariat cited bayonets or lances with barbs,
irregular shaped bullets and projectiles filled with glass as examples of weapons considered outlawed
1269 6
by the unnecessary suffering principle.
Scarcely standard weapons at the beginning of the twentieth
century, these were museum pieces by its end. Similarly, leading text books still refer to the
unnecessary suffering principle as meaning that "cannons must not be loaded with chain shot, crossbar

dlfauts de l'avis, toujours dupoint de vue du DIH, sontgraves etprEpondurants: ondimit que la Cour. s'aventurant
pour la premilire fois dans l'exploration en profondeur d'un territoire peu connu, n'a pas su prendre les mesures
nEcessaires pour mener son expidition sans risquer d'en endommager strieusement l'tquilibre gintiraL'
In the view of the author, the Court was unnecessarily limited in the application of the principle as formulated that'States
do not have unlimited freedom of choice in the weapons they use.' This basic principle should apply to indiscriminate
1264

weapons.
1265

For discussion of the meaning to be attributed to this term, in particular with respect to peremptory norms of international
law, see Werksman, J. and I<halastchi, R., "Nuclear weapons andjus cogens: peremptory norms and justice pre-empted?"
Boisson de Chazournes, L. et al. (eds.), IntemationalLaw, theIntemational Courtoflustice andNuclear Weapons,op. cit,
Condorelli, L., "Le droit international humanitaire", op. cit, pA 234-5.
183,195-6;
Nuclear Weapons Case, paras. 78 and 79.
1267 Though see Condorelli, L., "Le droit international humanitaire",op. cit, pp. 236-7.
1268
According to Cassese: 'The principal advantage of general principles lies in their covering vast categories of weapons.
They do not affect only those agencies of destruction existing at the time when they were laid down, but can work also with
respect to future means of combat. Consequently, they have a continuing force of expansion and a reach that can broaden
with the passage of time. Two elements, however, go hand in hand to erode the value of general principles. First, they are
couched in very vague terms; accordingly they do not amount to safe standards of conduct but are susceptible to divergent
interpretations. Their implementation calls for the existence of international bodies capable of verifying impartially whether a
given weapon falls within their prohibitory scope, and of enforcing them. It is common knowledge that at present such bodies
do not exist in the international society. This is precisely the second element eroding the normative force of the principles
under consideration.' Cassese, A., "The Means of Warfare: The Present and the Emerging Law",op. cit, p. 147.
1269 66
Respect for Human Rights in Armed Conflicts: Existing Rules of International Law concerning the Prohibition or
Restriction on the Use of Specific Weapons", UN Doc. A/9215, 1973, Vol. I, p. 204.
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Basic Rules Governing the Use of Weapons on the Battlefield
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of War,1275 is nonetheless fundamental to

p. 34, cited by Greenwood, C., Humanitan'an
1270 Lauterpacht, H., Oppenheim's IntemationalLaw, 7th edn., 1952, Vol. II,
March
Preliminary Report for the Centennial of the First International Peace Conference, London,

Law and Laws of War,
1999, p. 40.

of War, op. cit., p. 40.

1271 Greenwood, C., Humanitarian Law and Laws
1272 The te
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rm 'means of warfare'
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1273

P.,

Conj7ict, ICRC, Geneva, 1992, p. 126.
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Customary International Law", UCLA Pacific Basin Law Journal, Spring and Fall 1984, Vol.
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principle has been identified 'with some justification' as the
1276 Kalshoven, for instance, points out that the general
of War, op. cit, p.
foundation of the entire humanitarian law of armed conflict. See Kalshoven, F., Constmints on the Waging
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Combat", op. cit., p. 112.
1277 Notwithstanding his concern as to its ambiguities, the rule, according to Cassese, at least as it was phrased in Article 22
of the Hague Regulations, 'must be construed to the effect that it (...) excludes the inference that weapons which are not
Such weapons are banned or permitted according to whether or
prohibited by the Hague Regulations areipsofacto allowed.
The ICRC
not they are prohibited by other rules of international law.' Cassese, A., "Means of Warfare", op. cit, p. 144.
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referred
Ofthe
399. Hereinafter, this work will
1278 See for example Meron, T., Human Rights and Humanitarian Nonm as Customary Law, op. cir, p. 64; Oeter, S.,
"Methods and Means of Combat",op. cit., 9 112; ICRC Commentag ofthe 1977AdditionatProtocols, p. 390; Cassese, A.,
"The Geneva Protocols of 1977 on the Humanitarian Law of Armed Conflict and Customary International Law",op. ciL, p.
76. Indeed, in the Nuclear Weapons Case, the ICJ referred to the many humanitarian law instruments and stated that: 'All this
shows that the conduct of military operations is governed by a body of legal prescriptions. This is so because "the right of
belligerents to adopt means of injuring the enemy is not unlimited" as stated in Article 22 of the 1907 Hague Regulations
relating to the laws and customs of war on land.' Nuclear Weapons Advisory Opinion, para. 77.
the 'rationalism and
1279 Blix, H- "Means and Methods of Combat", in op. cit, p. 136. Blix attributes this doctrine to
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line must be drawn between action accepted as "necessary" in the harsh exigencies of warfare and that
which violates basic principles of moderation. ,1280 Hence, the 'law of war is itself a compromise
between unbridled license, on the one hand, and on the other, the absolute demands of humanity,
which if carried to a logical extreme, would proscribe war altogether[.] (...) Stated in other terms, the
law seeks to limit the measures of war to those activities which produce suffering out of all proportion
to the military advantage to be gained. '1281
Thus, an understanding of the doctrine of military necessity is integral to an appreciation of the
development of international humanitarian law. 1282 According to one widely-cited definition: 'Military
necessity is an urgent need, admitting of no delay, for the taking by a commander, of measures which
are indispensable for forcing as quickly as possible the complete surrender of the enemy by means of
,1283
regulated violence, and which are not forbidden by the laws and customs of war.
Earlier in this century a number of commentators, especially from Germany, had claimed that the
doctrine of Kriegsraison entitled belligerents to override the considerations of humanity and the law of
war where militarily necessary.1284 The potential ramifications of such a doctrine are obvious.1285 Its
existence was, however, roundly rejected by the judgements of the Nuremberg war crimes tribunals
that followed the end of the Second World War, and this rejection has been confirmed by subsequent
legal writings.1286 According to the ICRC: 'One can and should consider this theory discredited. It is
humanitarianism which pervaded the enlightenment and the teachings of Jean-Jacques Rousseau, one of the inspirers of the
laws of war, [which] required that no suffering be inflicted, no injury caused, and no destruction or damage brought about
which was not necessary for the sole legitimate purpose of overcoming the enemy.' Bid; pp. 136-7.
1280 McCoubrey, H. and White, N.D., International Law andArmed ConfUct, Dartmouth Publishing Co., Aldershot, UK,
1992, p. 226.

1281 Ba

xter, R.R., "The Geneva Conventions of 1949", Naval WarCollegeReview, Vol. 9, 1956, p. 59. See Robblee Jr., Capt.
P.A., "The Legitimacy of Modem Conventional Weaponry", op. cit., p. 412. One authority, however, has gone further to
assert that as a result of the precarious balancing act between military necessity and humanitarian concerns, 'from
among
several available means of achieving a legitimate military aim, should be chosen those which inflicted least suffering, injury,
destruction or damage. It is said, for example, that if an enemy soldier can be placed hors de combat by being taken prisoner
he should not be injured; if he can be disabled, he should not be killed, and if he can be neutralised by light injury, he should
not be severely wounded.' Blix, H., "Means and Methods of Combat", in op. cit., p. 137. If this were true, it would imply a
duty upon a commander to use the most accurate weapons at his disposal. Blix concedes, however, that 'this reasoning
obviously cannot be so rigorously applied as to oblige a soldier in the heat of battle to aim only at non-vital parts of the
enemy's body'. For a brief discussion of the issue see Baxter, R.R., "Criteria of the Prohibition of Weapons in International
Law", in Ehmke, H. et aL (eds.), Festgchr( jur Ulrich Scheunerzum 70. Gebumtag, Duncker & Humblot, Berlin. 1973, p.
49.
1282

It has been suggested that military necessity has been the fundamental concept underlying all humanitarian rules on
methods and means of warfare since the bloody excesses of the Thirty Years War. Oeter, S., "Methods and Means of
Combat", in op. cit., p. 106. 'According to the traditional approach, only the use of those weapons and means of combat (...)
necessary to attain the military purposes of war, purposes based on the ultimate goal of overpowering the enemy armed
forces, is permitted.'
1283
Downey, W., "The Law of War and Military Necessity", Amen'can Joumal ofInternational Law, Vol. 47, 1953, p. 254,
In his judgement of military necessity as recognized by international law, Jean Pictet declared: 'Military necessity admits of
all direct destruction of life or limb of armed enemies, and of other persons whose destruction in incidentally unavoidable in
the armed contests of the war. (...) Military necessity does not admit of cruelty, that is the infliction of suffering for the sake
of suffering or for revenge, not of maiming or wounding except in fight[.] (...) It does not admit the use of poison in any way,
nor the wanton devastation of a district. It admits of deception, but disclaims acts of perfidy and in general
military necessity
does not include any act of hostility which makes the return to peace unnecessarily difficult.' Pictet, J., "International
Humanitarian Law", International Review of the Red Cross, Vol. 6, 1966, 9 466. See also Rauch, E., "Le
concept de
ndcessitd militaire dans le droit de la guerr€' . Military Law and Law of War Review,
1980, p. 209 etseq.; McCoubrey, H.,
"The nature of the modern doctrine of military necessity", Militag Law and Law of War Review, 1991, p. 215 et seq.;
Rogers, A.P.V., Law on the Battlefield, op. cit., pA 3-6.
1284
See for instance Robblee Jr., Capt. P.A., "The Legitimacy of Modern Conventional Weaponry", op. cit, p. 414;
Fenrick,
Lt.-Col. W.J., "New Developments in the Law Concerning the Use of Conventional Weapons in Armed Conflict", Canadian
Yearbook of International Law, Vol. 19, No. 19, 1981, p. 230. For the historical background to the issue see Best, G.,
Humanity in Wa,fare, Columbia University Press, New York, 1980, p. 170 et seq.
1285 See for instance Green, L., 7lze Contemporag Law ofArmed
Conflict, Manchester University Press, Manchester, UK,
1993, p. 118.

1286

ICRC Commentag on the 1977Additional Protoco , p. 391. See for instance Green, L., 77:e Contemporag Law of
Armed ConBct, op. cit., pp. 118-9; see also Greenwood, C., "Jus ad beHum and jus in bello in the Nuclear Weapons
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Criteria to Assess the Legality of the Use of Anti-Personnel Mines
Given that there are limits to what constitute lawful acts in warfare, irrespective of the military
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principle of distinction. It follows
1290
'discriminately' is prohibited.
The St Petersburg Declaration also included an assertion that 'this object would be exceeded by
the employment of arms which uselessly aggravate the sufferings of disabled men, or render their
death inevitable' and that 'the employment of such arms would, therefore, be contrary to the laws of
humanity'. On this premise is founded the prohibition on the use of weapons of a nature to cause
unnecessary suffering.1291 Thus, integral to the principle of unnecessary suffering (a certain level of
and humanitarian costs.
suffering is thus by definition 'necessary') is abalance between military utility
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international law over the past few years.
situations of armed conflict, has become major
Given the longevity of anti-personnel mines, it is necessary to assess how far international
humanitarian law controls battlefield weapons that can affect the environment (in its widest sense)

many years after the fighting has ended.
The final criterion by which the legality of the use of anti-personnel mines will be tested is that
flowing from the 'principles of humanity and the dictates of the public conscience' - the so-called
Martens Clause. 1292 As in the case of the Ottawa Process, public pressure can play an integral role in
the success of such an initiative. This chapter will not, however, address the issue of perfidy, since this
refers to ' acts misleading the adverse party into the belief that there is a situation affording protection
1293
under international law' - not the case with anti-personnel mines.

Advisory Opinion", Boisson de Chazournes, L. et al. (eds.), International Law, the International Court of Justice and

Nuclear Weapons, op. cit.,pp. 263-4; Gardam, J., "Necessity and proportionality injus adbellum and» adbetio", ibid., pp.

281-2.
1287 ICRC Commentary on the 1977 Additional Protocols, 9 391.
1288 See on this point Greenwood, C., "Jus adbeUum andjus in beHo in theNuclear Weapons Advisory Opinion"op. cit, p.
251.
1289
The precise ambit of this prohibition, which is discussed further below, is crucial to an assessment of the legality of antipersonnel mines, since, in the view of the author, these are weapons that are capable of discriminate use, but which are
typically, even 'irresistibly' (to paraphrase the military historian Geoffrey Best), used indiscriminately. See Best, G.,

Humanio, in Wa,fare, op. cit., p. 159.
1290
According to Cassese, for instance: 'The prohibition of "blind" weapons is a natural consequence as well as a significant
specification of the general principle forbidding any attack on non-military objectives.' Cassese, A., "The Geneva Protocols
of 1977 on the Humanitarian Law of Armed Conflict and Customary International Law", op. cit., p. 84. As already noted, in
the Nuclear Weapons Advisog Opinion, the ICJ declared that: 'States must never make civilians the object of attack and
must consequently never use weapons that are incapable of distinguishing between civilian and military targets.'
1291 For the text of the St Petersburg Declaration see for instance Documents on the Laws of War, pp. 29-30.
1292
See above judgement in the Nuclear Weapons Advisog Opinion.
1293 Oeter, S., "Methods and Means of Combat",op. cit, p. 200. It is codified in Article 37(1), 1977 Additional Protocol I,
and is widely regarded as a customary prohibition when so phrased.
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Anti-Personnel Mines and the Principle of Distinction
The Principle of Distinction and Conventional Weapons
According to Article 48, one of the basic rules of 1977 Additional Protocol I: 'In order to ensure
respect for and protection of the civilian population and civilian objects, the Parties to the conflict shall
at all times distinguish between the civilian population and combatants and civilian objects and
'1294
military objectives and accordingly shall direct their operations only against military objectives.
The principle of distinction - the duty to 'distinguish' between military targets and civilians and
civilian objects - is central to the protection afforded to civilians by international humanitarian law.
Indeed, ' [t]he prohibition of indiscriminate warfare probably constitutes the most important expression
of the principle of "limited warfare." It is both the greatest consequence of and a modification of the
fundamental orientation of warfare towards the requirements of "military necessity. " • 1295 In the
application of the principle to weapons, it is now generally accepted that customary international law
prohibits the use of indiscriminate weapons both in international and in internal armed conflict, 1296 that
is, weapons that are incapable of'distinguishing' between military objectives and civilians and civilian
01)jects.1297
1294

Military objectives are defined elsewhere in the Protocol. According to Article 52(2): 'Attacks shall be strictly limited to
military objectives. In so far as objects are concerned, military objectives are limited to those objects which by their nature,
location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or
neutralization, in the circumstances ruling at the time, offers a definite military advantage.' According to one view. the
inclusion of the word 'location' in the definition demonstrated that an area of land could be a military objective. Rogers, LLCol. A.P.V., "A Commentary on the Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other
Devices", Military Law and Law of War Review, Vol. 26, 1987, 9 190; Rogers, A.P.V.,Law on the Battl€Reld, op. cit, p. 38.
It appears likely that this definition set out in Article 52 has become customary law. According to areport cited by Meron,
an expert who conducted a detailed study of the Protocols for the US Joint Chiefs of Staff found that the definition of a
military objective included in Protocol I 'was deemed "almost certainly" to embody rules of customary law.' In addition,
Meron points out that the definition has been included in US military manuals even though the US has not ratified Protocol I.
Meron, T., Human Rightg and Humanitarian Noma as Customag Law, op. cit, p. 64; see also Cassese, A., "The Geneva
Protocols of 1977 on the Humanitarian Law of Armed Conflict and Customary International Law", op. cit., p. 89. It was
reproduced with only minor semantic changes in Article 2 of Protocol II to the 1980 CCW, a definition subsequently made
applicable also in internal armed conflicts. In its assessment of the definition contained in amended Protocol II to the 1980
CCW, the US referred to it as a 'well-settled understanding of the term.' Nash, M., "Contemporary Practice of the United
States Relating to International Law", op. ciL, 1997. pp. 331-2.
1295
Oeter, S., "Methods and Means of Warfare", op. cit., p. 118. According totheICRC Commentao on the 1977Additional
Protocols (at p. 598). it is the 'foundation on which the codification of the laws and customs of war rests. (...) The entire
system established in The Hague in 1899 and 1907 [footnote omitted] and in Geneva from 1864 to 1977 [footnote omitted] is
founded on this rule of customary law.' It is also a norm that has been recognised for thousands of years. See for instance
Singh, N., "Armed conflicts and humanitarian laws of ancient India", in Swinarski, C. (ed.), Studies and essays on
intemationalhumanitanan law andRed Crossprinct)les, ICRC/Martinus Nijhoff, Geneva/The Hague, 1984, 9 534; Solf,
W.A., "Protection of Civilians Against the Effects of Hostilities Under Customary International Law and Under Protocol I",
77:e Amencan Universio' Journal of International Law and Policy, Vol. 1, Summer 1996, p. 118. See also Oeter, S.,
"Methods and Means of Combat", op. cit, pp. 105-13.
1296
Although efforts to include general prohibitions on the use of weapons in 1977 Additional Protocol II were unsuccessful,
the Tadic Case before the Appeals Chamber of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of Former Yugoslaviasince 1991,
clearly
identified the protection of civilians against hostilities, in particular from indiscriminate attacks, as a customary rule
governing internal armed conflict. Prosecutor v. Tadic, Case No. IT-94-1-AR72, Appeal on Jurisdiction, 2 October 1995,
(hereinafter the Tadic Case), pp 67-68, para. 127, cited by Meron, "The Continuing Role of Custom in the Formation of
International Humanitarian Law", Editorial Comment in 77:eAmedcan JoumalofIntemationalLaw, Vol. 90, No. 238, April
1996,p. 242.

As Greenwood points out, ' [t]he law of armed conflict (...) contains very few provisions on the conduct of hostilities
themselves,' but one of the striking exceptions to this general reality is Article 13 of 1977 Additional Protocol II, which
declares that 'the civilian population as such, as well as individual civilians, shall not be the object of attack.' Greenwood,
C., Humanitarian Law and Laws of War, op. Cit., p. 63. Greenwood notes, however, that the absence in the Protocol of a
definition of the civilian population is a 'significant and damaging omission, since the distinction between civilians and
combatants tends to be more difficult to draw in an internal conflict.'
1297
According to the Nuclear Weapons Advisog Opinion, as cited supra: 'States must never make civilians the object of
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The prohibition on inherently indiscriminate weapons1298 has been codified in Article 51(4) of
1977 Additional Protocol 1, which provides that: indiscriminate attacks are prohibited. Indiscriminate
which cannot be directed at a
attacks are (...) (b) those which employ a method or means of combat
specific military objective.'1299
the weapons covered are 'primarily longAccording to the ICRC Commentary on the provision,
V2 rockets used at the end of the
range missiles which cannot be aimed exactly at the objective. The

Second World War are an example of this."30 It has also been suggested that Scud missiles, used
extensively by Iraq during the Gulf War of 1990-91, fall within this prohibition.1301 Baxter, writing
before the adoption of the Additional Protocols, appeared to suggest that chemical and bacteriological
warfare had been prohibited by treaty not only because they caused unnecessary suffering, but also
1302
because they had indiscriminate effects.
But even the ambit of what constitutes indiscriminate use is the subject of continued debate.
During the 1974 Lucerne Weapons Conference, the UK submitted a paper in which it argued that it
would be wrong to seek to ban certain weapons 'merely on the ground that they had been used
be'a sensible restriction' on
indiscriminately in the past' and asserted instead that the solution should
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weapons the destructive effect of which is so great that it cannot be limited to specific military objectives or is otherwise
uncontrollable (self-generating weapons), as well as of "blind" weapons.' See Fenrick, Lt.-Col. W.J., "New Developments in
the Law Concerning the Use of Conventional Weapons in Armed Conflict", op. Cit., pp. 231-2, citing Schindler, D. and
weapons
Toman, J., 77,e Laws ofAnned Conizict, Martinus Nijhoff, Geneva, 1973, pp. 95-6. A prohibition on indiscriminate
also has historical antecedents. The use of'hyper-destructive weapons' was prohibited by the Indian Book of Manu as they
would have caused indiscriminate loss of life, particularly when the enemy had not used such weapons. See Singh, N.,
"Armed conflicts and humanitarian laws of ancient India", in Swinarski, C. (ed.), Studies and essays on international

humanitarian law and Red Cross principles, op. cit., p. 532.
1298
Article 8(2)(b)(xx) of the 1998 Rome Statute of the International Criminal Court provides for the Court's jurisdiction
over the use, in international armed conflicts only, of 'weapons, projectiles and material and methods of warfare (...) which
are inherently indiscriminate in violation of the international law of armed conflict, provided that such weapons, projectiles
and material and methods of warfare are the subject of a comprehensive prohibition and are included in an annex to this
Statute, by an amendment in accordance with the relevant provisions set forth in articles 121 and 123.' See for example
Roberts, A. and Guelff, R., Documents on the Laws of War, 3rd edn., op. ciL, 9 678.
But note the issue raised by Cassese as to whether a weapon is considered indiscriminate for the mere fact of not being
selective (Le. capable of hitting combatants only) or because it can entail civilian losses that are out of proportion to the
military advantage gained through the use of the weapon. Cassese, A., "The Means of Warfare", op. CiL, p. 148.
1299 The US considers that the prohibition on indiscriminate attacks is already part of customary law applicable to all
weapons. Nash, M., "Contemporary Practice of the United States Relating to International Law" op. cit, 1997, p. 336. A
violation of Article 51 that results in civilian deaths or serious injuries is treated as a grave breach subject to compulsory
universal jurisdiction.
1300
At p. 621. See also Cassese, A., "Means of Warfare",op. cit., p. 146. Cassese cites the late British Prime Minister,
Winston Churchill, who in a statement made in the House of Commons on 6 July 1944, said: 'A very high proportionof these
casualties I have mentioned (...) have fallen upon London, which presents to the enemy (...) a target 18 miles wide by over 20
miles deep. It is, therefore, the unique target of the world for the useof a weapon of such proved inaccuracy. The flying bomb
is a weapon literally and essentially indiscriminate in its nature, purpose and effect.' Keesing's Contemporag Archives,
1943-45, pp. 6536-7.
1301 See for instance Rogers, A.P.V., Law on the Battlefield.op. cit.,p. 20; Oeter, S., "Methods and Means of Combat", op.
cit, p. 175.
1302 6
However, it must not be forgotten that chemical and bacteriological warfare fall under the prohibition of the Geneva
Protocol not only because they cause unnecessary suffering, but also because they can be highly unpredictable in their
effects, affecting the force using them and civilians as well as enemy personnel. That unpredictability both called for and
facilitated the interdiction of the treaty.' Baxter. R.R., "Criteria of the Prohibition of Weapons in International Law",op. cit,
also Cassese, A., "The Means of Warfare", op. cit., p. 151.
F·
48.Report
See on the 1974 Luceme Weapons Conference. para. 31.
303
1304 See for example Kalshoven, F., "The Conference of Government Experts on the Use of Certain Conventional Weapons,

Anti-Personnel Mines under Customary International Humanitarian Law

139

ought to be regarded as indiscriminate which, having regard to their effects in time or space, cannot be
employed with sufficient or predictable accuracy against the chosen target' foundered on the
'
1305
inherently subj ective notion of accuracy'.

Application of the Principle to Anti-Personnel Mines
Although Additional Protocol I prohibits the use of means of combat which cannot be'directed' at
specific military objective, Fenrick doubted whether the Protocol applies to landmines:306 He did,
however, note that 'some writers have argued that, as landmines are used to neutralise territory, they
come within the scope of the indiscriminate attack rule of Article 51. ,1307 Thus, in its official
commentary on the provision in Article 51, the ICRC points out that the use of land (and sea) mines
'raises sorne problenns ,1308 since 'the question may arise at what point the use of mines constitutes an
attack[.] (...) Is it when the mine is laid, when it is armed, when a person is endangered by it, or when
,1309
a

it finally explodes?

Moreover, Fenrick declared that the definition of indiscriminate use contained in Protocol II to the
1980 CCW (which effectively reproduces the key provisions of Article 51 of 1977 Additional Protocol
I) 'may provide the basis for legal arguments favouring the intrinsic illegality of mine warfare in the
future because it is difficult to argue that a mine is "directed" at anything. '1310 Indeed, at the 1974
Lucerne Weapons Conference a number of experts felt that mines were indiscriminate by their very
nature, 'though other experts contested this'.1311 It was suggested, correctly in the view of the author,
that marking of'mine deposits' and the application of reliable self-destruct devices could mitigate the
indiscriminate effects. 1312
But if manually-emplaced mines are potentially indiscriminate, the dangers are all the more acute
in the case of remotely-delivered mines.1313 According to Human Rights Watch, for example: 'Air
Lucerne, 24 September to 18 October 1974", op. cit., p. 90-1.
1305Report on the 1974Luceme Weapons Conference, para. 31. See Kaishoven, F., "The Conference of Government
Experts
on the Use of Certain Conventional Weapons, Lucerne, 24 September to 18 October 1974",op. cit, pp. 91-2.
1306
See Fenrick, Lt.-Col. W.J., "New Developments in the Law Concerning the Use of Conventional Weapons in
Armed
Conflict",op. cit., p. 243. Fenrick cites the argument that since a landmine is detonated 'when certain persons or objects
approach it' it is 'nonsensical to refer to a landmine as something which "attacks" a person or object.' Ibid., p. 244. This
approach is not convincing. The fact that these are time-delay weapons that are usually
victim-activated, does not
preclude the use of a mine being tantamount to an attack.
-

1307
1308

-

Ibid.,pp. 243-4.
Para. 1959, p. 621.

1309

The ICRC records that the participants at the meeting of the International Society of
Military Law and the Law of War
(Lausanne, 1982) conceded that from the legal point of view the use of mines constituted an attack in the sense of the
Protocol when a person was directly endangered by such a mine. Para. 1960, p. 622.
1310
Fenrick, Lt.-Col. W J., "New Developments in the Law Concerning the Use of Conventional Weapons in Armed
Conflict", op. cit., p. 244. Writing in 1959, Professor Morris Greenspan distinguished between a 'defensive' use of mines (to
protect a position or to delay pursuit by the enemy) and an 'offensive' use, 'for instance, when laid by a raiding force in
enemy territory, since generally there would be no way of ensuring that they would not injure or ill persons and destroy
vehicles protected by the law from attack. Mines used in this fashion are indiscriminate in their effects, and may as easily
explode under a civilian, an ambulance, or a civilian passenger train, as under a soldier, a tank, or a train carrying
troops.'
Greenspan, M., 771e Modern Law ofLand Wa,fare, University of California Press, Berkeley and Los Angeles, 1959,
p. 363.
This view is, however, no longer valid as technological developments, such as remotely-deli
vered mines, have rendered such
a distinction obsolete.
1311 Repon on the 1974 Luceme Weapons Conference, para. 248. See
Kalshoven, F., "The Conference of Government
Experts on the Use of Certain Conventional Weapons, Lucerne, 24 September to
18 October 1974", op. cit, p. 98.
1311
Report on the 1974 Lucerne Weapons Conference, para. 248.
1313
A remotely-delivered mine is defined under Protocol II to the 1980 CCW as a mine 'not directly emplaced
but delivered
by artillery, missile, rocket, mortar, or similar means, or dropped from an aircraft.' Excluded
from the legal definition,
however, are mines delivered from a land-based system from less than 500 metres provided that
they are accurately marked
and civilian protection can be reliably maintained. Nash, M., "Contemporary Practice of the United States Relating
to
International Law", op. cit., 1997, pp. 331-2.
According to a study on the military effectiveness of anti-personnel mines commissioned by the ICRC: 'Mines can now be
delivered to any area of the battlefield within rocket or gun range, that is up to 40 km from the launch point.
Those delivered
by aircraft can be deployed at even greater ranges. The only limitation on the use of such "remotely.delivered" mines will
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especially
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had been expressed as to the potential indiscriminateness of remotely-delivere mines,1316
that the
asserted
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those dropped by aircraft. One opponent of a prohibition on the
humanitarian concerns could be 'adequately satisfied' by including self-destruct mechanisms, thereby
removing the danger to the civilian population.1317 Indeed, during the revision of Protocol II to the
of self-destruct
1980 CCW a number of States, especially from the West, proposed the incorporation
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mines.
civilian casualties due
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cent reliability. The remaining 5-10 per
1318
with a claimed combined reliability of 99.9 per cent.
reality.1319 Retired US General
Yet, technical theory does not necessarily correspond to practical
Robert Gard points out that 'mistakes in air speed, dropping height, and fuze settings add to the failure
a US
rate of the activating mechanisms of these weapons.' As an example, he refers to the report by
clearance contractor in Kuwait cited in the ICRC Militag Study thatsome 1,700 mines equipped with
design. 1320 A
self-destruct fuses in the Gulf War failed to self-destruct within the time specified in their
mine clearance expert commenting on the situation after the end of the war remarked that: 'One
self-destruct systems in particular was their
alarming feature of scatterable systems in general and their
as intelligence-collecting
therefore be the ability and range of delivery systems and of remote sensor equipment, such
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Afghanistan,
consequences
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of remotely-delivered antidelivered from the air, and in Indochina during US involvement there.' Considerable numbers
mines are believed to have been dropped on Chechnya, both during the conflict in 1995-1996, and in the fighting in

1314 A D

personnel
1999 and 2000.
of
1315
E-mail correspondence to Human Rights Watch from Timothy Connolly, former Principal Deputy Assistant Secretary
Defense for Special Operations and Low Intensity Conflict, who served with the 82nd Airborne Division, 3 March 1997,
cited in Landmine MonitorRepon 1999, pp. 335-6.
being
1316
Remotely-delivered mines are generally regarded as having been developed during the Vietnam War, initially
one
But
authority, during the
according to
delivered in huge numbers by aircraft. See for instance A Dead(v Legacy, p. 17.
Second World War German forces developed, but used only infrequently, an air-dropped scatterable mine system known as
bombs'. Apparently, Italian forces also
»reng Dickenwend2Kg (SD2),or, on account of its winged appearance, 'butterfly
57-8.
and
47-8
pp.
s,
used a similar device. 77:e Histog OfLandmine
1317 Robblee Jr., Capt. P.A., "The Legitimacy of Modern Conventional Weaponry", op. cit., p. 434. He stressed the
'undeniable military utility' of scatterable mines in restricting enemy movement on the battlefield, both defensively and
offensively, with little drain on combat troop strength. On the other hand, a consultant for the State Department has
acknowledged that remotely-delivered mines posed 'particular hazards to civilians, in part because their location cannot be
marked as accurately as mines placed by hand or by mechanical mine layers and in part because, emplaced from long
distances, it is often difficult to ensure that civilians are excluded from areas containing such mines: Nash, M.,
"Contemporary Practice of the United States Relating to International Law", op. cit, 1997,9 331.
1318 Gard, R., "The Military Utility of Anti-Personnel Mines",op. cit, pA 145-6.
1319
level of self-destruct systems is that
According to retired-Brigadier-General Patrick Blagden, a reason for the high failure
the manufacturers' dud rates are calculated on the basis of the design reliability of the componentparB of the munition,
whereas in reality the munition is only part of a system which includes human operators, and it is here that reliability
its official commentary on Article 36 of
expectations become most suspect. ICRC Militag Study, p. 57. Thus, the ICRC, in
1977 Additional Protocol I (/CRC Commentary on the 1977 Additional Protocols, p. 426), declares that the purchaser of a
should proceed itself to evaluate the
weapon 'should not blindly depend on the attitude of the seller or the manufacturer, but
use of the weapon in question with regard to the provisions of the Protocol or any other rule of international law which
applies to it.'
112D

CMS Environmental Inc., Tampa, Florida, cited in ICRC Militao' Study, p. 57.
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failure rate. The presence of GATOR mines1321 across the Kuwaiti desert was highly apparent after the
war and an estimated 10 per cent of all these mines did not self-destruct - 56 mines from each of the
hundreds of units dropped. ,1322
Furthermore, the military utility of remotely-delivered mines has even been doubted. According to
the ICRCMilitao, Study: 'When the precise location of enemy forces can be determined, the relevance
of remotely-delivered mines must be questioned; one could probably achieve more kills with
conventional artillery or air support. Thus the better the intelligence the less the need for remotelydelivered mines; and the worse the intelligence the more their use will tend to be widespread1323 Or
indiscriminate. ,1324 However, the ICRC also cites an 'authoritative' report by Jane's Information
Group
in London that 'the future is probably linked to the remote/airborne delivery of mines over large
distances' and that 'the old style hand or mechanical emplacement is far too slow for present day
realities. '1325
According to Human Rights Watch: 'Remotely-delivered and manually-emplaced mines (...) share
basic problems intrinsic to mine warfare: both cause egregious injuries, long-term devastation,
and
operate on the same delayed-action principles which render them implicitly indiscriminate weapons[.]
(...) Thus, in the view ofthe Arms Project and Physicians forHuman Rights, remotely-delivered mines
should not be treated differently than manually emplaced mines: to conform to existing customary
humanitarian law, the use of either type of mine must be banned. ,1326

Conclusion
In the view of the author, although customary international law prohibits the use of inherently
indiscriminate weapons, anti-personnel mines do not fall within this
category. Certainly, antipersonnel mines are an immensely difficult weapon to 'direct' accurately against their target. Even
when the greatest care is taken to ensure that civilians are not
caught up in a mine blast, there is still no
guarantee that civilians will not be injured. 1327 And regrettably, instances of parties to the conflict
taking the necessary care are relatively few and far between.1328 In the view of the author,
however, a
set of clear conditions for 'responsible' use could ensure that loss of life and limb to
civilians is
reduced to a minimum. Thus, for example, one authority suggests that traditional minefields laid
without'customary precautions (ie., unrecorded, unmarked, and not designed to destroy themselves
within a reasonable time) are difficult to imagine as compatible with Article 51(4)(b)
of 1977
1321

The GATOR system delivered by the US Air Force is made up of canisters, each containing 72 anti-tank
and 22 antipersonnel mines; some 600 mines can be spread over a wide area in a single sortie. Gard, R., "The Military
Utility
of AntiPersonnel Mines",op. cit, p. 142. See supra footnote 666.
1322

7lze Higtog ofLandmines, p. 121.
This view is not universally held, however. One authority suggests that increasing sophistication of mines
wiltlead to
smaller numbers being laid, pointing out that in the 1940s 2,000 anti-tank mines were needed
per mile of front, by the 1970s
the figure was 1,000, by 1980 it was 500, and today only 20 mines are required to cover the
same mile. 77ze Histoty of
Landmines, p. 144.
1323

1324 ICRC Military Study, p. 55.

1325 TrendT in Land Mine Wa,fare, Special
Report, Jane's Information Group, London, July 1995, pp. 5-6, cited by ICRC

Militag Study, p. 54.

1326 A Deady Legacy, p. 281.
1327

For instance, environmental factors, including the weather, can intervene to
change the location of mines. As the ICRC
points out: 'Withheavy rain ormelting snow mines can be washed into streams andmay migrate many kilometres from their
original point of emplacement.' ICRC Militag Study, pp. 57-8. For the example of Georgia, and
specifically the Inguri river,
see Landmine Monitor Report 1999, 9 794. In relation to Mozambique, see supra
footnote 502.
1328 Indeed, an assessment of future trends in landmine warfare predicted that nuisance mining
(military parlance for
indiscriminate mine-laying) might well be the future: 'The traditional view of awell-laid
minefield, properly recorded, is not
the norm and mines are often laid indiscriminately[.] (...) This latter practice can be termed
"nuisance mining" and is
certainly taught formally to British Army engineers[.] (...) With the constricted urbanised terrain of
North-West Europe, can
we not perhaps anticipate a much wider use of nuisance
mining, particularly in conjunction with fighting in built-up areas?'
Wyatt, Maj. (ret.) J.R., "Land mine warfare, Recent lessons and future
trends", International Defense Review, November
1989. p. 1502.
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Anti-Personnel Mines and the Principle of Proportionality
Introduction
The principle of proportionality involves a balancing of the advantage to be expected from a
military attack against its humanitarian consequences.1131 In this, there is an obvious corollary with the
balance between the principles of military necessity and humanity.1332 Most commentators, however,
including the present one, see the principle of proportionality as a sub-category of the principle of
in 1977 Additional
distinction.1333 Such an approach is also reflected in the codification of the principle
"Methods and Means of Combat",op. cit., p. 176, citing also Solf, W.A., in Bothe, M. et aL, New Rutesfor
Victinis ofAnned Confke, The Hague, 1982, p. 305.
cluster bomblets, should also
1330 In
turn, it is not unreasonable to require that, given the high rate of duds, bombs, especially
a
to
that
ensure
post-use danger to civilians.
pose
unexplo(led ordnance does not
incorporate a fail-safe mechanism intended
The humanitarian situation in Kosovo following prolonged NATO bombing in 1999 is instructive in this regard. See for
1329 Oeter, S.,

instance ICRC, Explosive Remnants of War, Cluster Bombs and Landmines in Kosovo, op. cit.
1331 See for instance Rogers, A.P.V., Law on the Battlefield, op. cit., p. 14, citing Kruger-Spengel, F., "Le concept de
guerre", Military Law and Law of War Review, 1980, p. 179.
dans le droit de la
that in
roportionalitd
332
The principle of proportionality has also been described as the principle of economy of force, which 'prescribes
to achieve
the use of armed force as an instrument of national policy no greater force should be employed than is necessary
the objectives toward which it is directed; or, stated in another way, the dimensions of military force should be proportionate
cited by
to the value of the objectives at stake.' Osgood, R., Limited War: the Challenge to American Strategy, 1957, 9 4,
Robblee Jr., Capt. P.A., "The Legitimacy of Modern Conventional Weaponry", op. cit., 9 413. It is suggested that the
distinction between the principles of economy of force and proportionality is that the former limits violence in war for
reasons of logistics and the latter does so for reasons of humanity. See Robblee Jr., Capt. P.A., "The Legitimacy of Modern
Conventional Weaponry", op. cit., pp. 413-4 and accompanying footnotes.
Another commentator, however, sees the distinction as being fundamental, arguing that 'the law of war and the economy
of means principle are diametrically opposed, since these two categories of thought and action have different purposes.
Whereas the military principle aims at limiting a belligerent's own losses (in men, material, resources and money), the law of
war (...) aims at limiting the losses and damage inflicted on the enemy.' Meyrowitz, H., "The Principle of Superfluous Injury
or Unnecessary Suffering, From the Declaration of St Petersburg of 1868 to Additional Protocol I of 1977", in International
Review of the Red Cross, March-April 1994, No. 299, p. 111.
1333 See for instance Cassese, A., "The Means of 'Warfare",op. cit, p. 146, who states that the rule of proportionality
represents an 'important development and specification of the general principle on the distinction to be made between
civilians and combatants.' This approach also has an historical basis. According to Solf, for instance: 'The principle of
discrimination prescribed the immunity of the innocent from direct attack[.] (...) Realising that collateral casualties among the
innocent must be expected, theologians recognised the rule of "double effect", distinguishing intended killing of combatants
from unintended, accidental killing of civilians. [footnote omitted] The latter is excusable. But what about a situation where it
is never right to slay the guiltless,
is expected that there will be accidental killings? [Francisco de] Vitoria concludes: "[I]t
even as an indirect and unintended result, except when there is no other means of carrying on the operations of a just war.
[footnote omitted] (...) For if little effect upon the ultimate issue of the war is to be expected from the storming of a fortress or
fortified town wherein are many innocent folk, it would not be right, for the purpose of assailing a few guilty, to slay the
of Civilians
many innocent by (...) means likely to overwhelm indifferently both innocent and guilty."' Solf, W., "Protection
Against the Effects of Hostilities Under Customary International Law and Under Protocol I", op. cit, p. 119 and footnote 16,

citing De Vitoria, F., De Indis et de lure Belli Relectiones, Transln. Bate, J. in 1917 of 1696 edition, p. 179. According to
Gardam: 'As with rules proscribing the infliction of unnecessary suffering or superfluous injury on combatants, the
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Protocol I. Thus, Article 51(5)(2), which deals with the protection of the civilian population, provides
that 'an attack which may be expected1334 to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated' 1335 is to be considered indiscriminate.
Similarly Article 57, which deals with precautions in attack, requires that those who plan or decide
upon an attack shall 'refrain from deciding to launch any attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete and directly military advantage anticipated.'1336 It
further requires that'an attack shall be cancelled or suspended if it becomes apparent that the objective
is not a military one or is subject to special protection or that the attack may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete and direct military advantage anticipated ·'1337
Thus: 'The use of means and methods of warfare may be illegal, even if collateral damage to the
civilian population and civilian goods could be justified in principle by reference to "military
necessity", on the grounds that such damage is unavoidable in mounting an effective attack on a
military objective in the centre of the operation. Manifestly disproportionate collateral damage
inflicted in order to achieve operational objectives will result in the action being deemed an (illicit)
form of indiscriminate warfare. ,1338
In the mid-197Os, as the relevant provisions were being drafted, Cassese was already criticising
the proportionality rule for being 'vague' and 'full of holes'.1339 He referred to Baxter's contention that
requirement that armed conflict be conducted in a way that does not involve disproportionate civilian casualties is derived
from the precept that the only legitimate object of war is to weaken the military forces of the enemy.' Gardam, J., "Necessity
and proportionality in jus ad bellum and jus ad beno" Boisson de Chazournes, L. et aL (eds.), International Law, the
International Court of Justice and Nuclear Weapons, op. cit., p. 283.
1334 Cassese was particularly scathing about this formulation, pointing out that it is a subjective judgement and not an
objective standard. Cassese, A., "The Means of Warfare", op. cit., p. 156. See also Oeter, S., "Methods and Means of
Combat", op. cit., p. 179.
1335
Fenrick cites the initial ICRC draft provision, which stated in part:
'The employment of means of combat, and any methods which strike or ajfect indiscriminately the civilianpopulation
and combatants, or civilian objects and military objectives, are prohibited. In particular it is forbidden: C..)
(b) To launch attacks which may be expected to entail incidental losses among the civilian population and cause the

destruction of civilian objects to an extent disproportionate to the direct and substantial militag advantage
anticipated.'
Fenrick, Lt.-Col. W.J., "The Rule of Proportionality and Protocol I in Conventional Warfare", op. Cit, p. 103. Fenrick (ibid.,
at p. 104) goes on to claim that the US, in supporting the ICRC proposal, added that it was a codification of existing
international law. Though note Oeter's observation that proportionality has been 'a point of a fierce
controversy. It was
debated to what extent Article 51(4)(c) of 1977 Additional Protocol I refers to an established principle of proportionality.'
Oeter, S., "Methods and Means of Combat", op. ciL, p. 176.
1336
In ratifying 1977 Additional Protocol I, a number of States, including Australia, Belgium, Canada, Germany, Italy the
Netherlands, New Zealmd, Spain, and the United Kingdom, declared that the military advantage anticipated from an attack is
intended to refer to the advantage anticipated from the attack as a whole and not only from isolated or
particular parts of the

attack.
1337

Although there is little dispute about the customary nature of the principle in international armed conflicts, it is far from
certain that the rule of proportionality applies to internal armed conflicts. Hampson, for instance, declares that while the
principles of distinction, proportionality and the prohibition or weapons causing superfluous injury or unnecessary suffering
'certainly apply in international [armed] conflicts[,] (...) [i]t is less clear to what extent they apply to conflicts not of an
international character.' Hampson, F., Anti-Pemonnel Mines and the Law: 7lze Legal Background, Paper presented to the
NGO Conference on Anti-Personnel Mines, London, 24-26 May 1993, p. 4. None was included in the 1998 Rome Statute of
the International Criminal Court. And as Greenwood points out, 1977 Additional Protocol H does not incorporate the
principle of proportionality. Greenwood, C.,HumanitananLawmidLawsof War,op. cit, p. 64. This is despite the fact that a
specific article on the proportionality principle was discussed in detail before the Diplomatic Conference that adopted the
Protocol. For the text of the proposal see for instance Cassese, A., "The Means of Warfare", op. cit, p. 159.
1338 Oeter, S., "Methods and Means of Combat", op. cit., p. 119. According to the US Army Field Manual on the Law of
Land Warfare, 'proportionality' means that the 'loss of life and damage must not be out of proportion to the military
advantage to be gained' by the conduct of a military operation. Cited by Gard, R., "The Military Utility of Anti-Personnel
Mines': op. cit, p. 136.
1339
Cassese, A., "Means of Warfare", op. cit., p. 147. With regard to the final formulation, the ICRC conceded that it is 'by
no means as clear as it might have been' but declares that 'in the circumstances it seems a reasonable
compromise between
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it 'calls for comparing two things for which there is no standard of comparison. Is one, for example,
a
as
compelled to think in terms of a certain number of casualties justified in the gaining of specified
number of yards?' 1340 He did acknowledge, however, that it does provide a standard 'for at least the
1341

most glaring cases'.
There are, though, additional problems in applying the principle to anti-personnel mines. As
Human Rights Watch has rightly pointed out, ' a field commander contemplating the use of a nondelayed-action weapon can make a legitimate calculation regarding its military utility compared to
humanitarian risk by carefully surveying the situation at the time he proposes to use the weapon; he
can make a reasonable determination, for example, as to whether there are civilians immediately in the
area who might suffer harm. In the context of landmine use, however, such a calculation is essentially
irrelevant, because it cannot deal with future dangers caused by unexploded, uncleared mines.'1342 With
this in mind, an understanding of the downstream effects of anti-personnel mines, as opposed to their
perceived military utility, is even more important if a commander is to make a reasonably informed
decision as to the legality of the use of anti-personnel mines.

The Humanitarian Impact of Anti-Personnel Mines
It was the sharply increasing number of amputees, particularly in Afghanistan and Cambodia, which
first alerted field workers to the specific dangers caused by anti-personnel mines. But with its seminal
study on the wider socio-economic impact of mines in Cambodia in 1991,1343 the Boston-based NGO,
Physicians for Human Rights, and Asia Watch, a division of Human Rights Watch, identified the
longer-term consequences of anti-personnel mines that set them apart from other conventional
weapons.1344 Not only were the effects of anti-personnel mines savage on the unfortunate individuals
caught up in the blast or hit by the fragments, the consequences of their use also affected the society,
the economy and the environment.

The Impact on the Individual
Although the precise number of men, women and children killed or maimed each year by anti1345
it certainly runs into many thousands.1346 At least in post-conflict
personnel mines is unknown,

conflicting interests and a praiseworthy attempt to impose some restrictions in the domain where arbitrary behaviour has
existed too often.' ICRC Commentary on the 1977 Additional Protocols, 9685.
1340 Baxter, R.R., "Criteria of the Prohibition of Weapons in International Law",op. cit., pp. 48-9, cited by Cassese, A.,
"Means of Warfare",op. cit, p. 146.
1341 Ibid., p. 147. Indeed, there have been specific instances where the customary rule has clearly avoided excessive civilian
casualties. Rogers cites an interesting example from the Vietnam War (Rogers, A.P.V.,Law on the Battle#eld, op. ciL, p. 15):
'Parks describes a US air attack, during the Vietnam War in 1972, on a hydro-electric plant at Lang Chi. It was estimated to
supply up to 75 per cent of Hanoi's industrial and defence needs. On the other hand, it was thought that if the dam atthe site
were breached, as many as 23,000 civilians could die, presumably in the resultant floods. President Nixon's military advisers
said that if laser-guided bombs were used there was a 90 per cent chance of the mission being accomplished without
breaching the dam. On that basis, the President authorised the attack, which successfully destroyed the electricity generating
plant without breaching the dam. [Parks, "Air war and the law of war", Air Force Law Review, 1990, pp. 168-9.] This seems
to be a good example of the proportionality principle at work.'
1342
A Deadly Legacy, p. 272, footnote 30.
1343
Asia Watch and Physicians for Human Rights, LandMines in Cambodia: 77te Coward's War, HRW & PHR, New York,
September 1991.
1344
Thus, in September 1997, when the Finnish Prime Minister, Paavo Lipponen, railed against the comprehensive
prohibition of anti-personnel mines being negotiated in Oslo, asking 'Why aren't they proposing a ban on Kalashnikovs?
They are killing more people - have killed more people', he was clearing neglecting the widerhumanitarian argument against
anti-personnel mines. See Landmine Monitor Report 1999, pp. 783-4.
1345 See supm Introduction.
1346
The ICRC's database of war-wounded, which records treatment in ICRC hospitals and by ICRC surgical teams, recorded
that between 1985 and 1995, of a total of 140,000 patients no fewer than 30,000 were victims of landmines. 7lze Worldwide
Epidemic of Landmine Injuries, op. ciL, p. 2.
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situations, 1347 the victims of anti-personnel mines are almost invariably the poorest and most vulnerable
members of society. 1348 6 It is the subsistence farmer, nomads and their herds, and fleeing refugees and
the displaced who are often most affected. Economic necessity - bare survival- forces people to enter
known mined areas in search of food and water, to graze livestock, to grow food, cut wood, or gather
thatch to sell for building materials.1349 Moreover, those people who live and work among landmines
are very often the same people who rely most on their physical fitness for work and who can least
afford the care necessary to treat landmines. ,1350
The injuries caused by anti-personnel mines are typically severe, and in the case of a blast mine,
invariably cause traumatic amputation of the leg of the person detonating it.1351 As many as 85 per cent
of all amputations performed in ICRC hospitals are for victims of landmines. 'The doctors, nurses and
orthopaedic technicians of the ICRC have witnessed and recorded the human voices behind the cries
of pain, and the inhumane consequences of what can only be described as a man-made public health
,1352
catastrophe and a worldwide epidemic.
For mine victims, especially amputees, life tends to be harsh. 1353 In addition to the daily pain they
must endure comes the realisation that they are likely to remain a burden on their family and
community, unable to work or earn money as they did before. 1354 In a survey of mine victims in
Afghanistan, 40 per cent of those interviewed claimed that they had lost their jobs and were currently
without work and a further quarter had been forced to accept other, less-well-paid employment. 1355

The Socio-Economic Impact of Anti-Personnel Mines
If the consequences of anti-personnel mines for the individual are dramatic, so too is the wider
socio-economic impact. The loss of fertile agricultural land and access to water points are among the
most serious effects for rural developing communities, 1356 but the mining of schools and hospitals also
has acute social and economic effects. In a speech by Queen Noor of Jordan in 1998, she declared that
'about 10 per cent of (...) [the Jordanian] population lives in areas still dangerous and economically
1347 See for instance the situation in Bosnia-Herzegovina, Landmine Monitor Report 1999, p. 566.
1348 Contrary to what had been expected, the most comprehensive socio-economic impact study yet conducted found that the

'overwhelming majority' of mine victims were adult males. After the Guns FaH Silent, p. 9. This finding was subsequently
supported, in the case of Afghanistan at least, by research indicating that 81.5 per cent of mine victims were adultmales. See
Mine Clearance Planning Agency, Socio-Economic Impact Stucy ofMine Action Operations Afghanistan, Interim Report,
United Nations Mine Action Programme for Afghanistan, October 1998, p. 12. Likewise, in Bosnia-Herzegovina, women
represent only 10 per cent of mine casualties even after the end of the war.
1 9 As an example, a report by the United Nations Integrated Regional Information Network (IRIN) on the situation in
Angola contained the following information: 'The basis of the local economy in the besieged, government-held central
highlands city of Kuito is a simple but vital commodity - firewood[.] (...) It is collected almost exclusively by women who
are forced to trek up to 40 km in a day, dodging UNITA rebels and minefields that ring this city crammed with some 70,000
internally displaced people[.] (...) Maria Naneli, 52, is one of the unlucky ones. Last week, collecting firewood 30 km outside
Kuito, she detonated a mine and lost her right foot. "It was my first time in the area," she told IRIN. "I stepped off the path
and into the bush." (...) Still trying to come to terms with her injury in a ward in Kuito hospital she said: "If I wasn't so
hungry I would have stayed at home."' "Angola: Women bear the brunt of war", JR/N - Southent A#ica, 26 July 1999.

1350 After the Guns Fall Silent, p. 8.
1351 By no means all landmine victims suffer amputation, either traumatic or surgical,
however. The ICRC recorded in 1995
that just under 30 per cent of landmine patients in the ICRC database underwent an amputation. 7lze WorldwideEPidemicof

Landmine
Injuries, op. cit., p. 5.
1352
Ibid., p. 2
1353
Amputees experience sensations ranging from a stabbing feeling, pins and needles, shooting (like electrical shocks),
cramping, crushing, and burning. Wartan, S.W. etaL, "Phantom pain and sensation among British veteran amputees",Bdtigh
Journal ofAnaesthesia, Vol. 78, No. 6, 1997, p. 652, cited by Cameron, M. etaL, "To Walk Without Fear", To Walk Without
Fear, p. 4.
1354
See further Cameron, M. et aL, "To Walk Without Fear",op. cit., p. 4.
1355
Mine Clearance Planning Agency, Socio-EconomicImpactStu*ofMineAction OpemtiottsAfghanistan, Interim Report,
Oncit.. p. 21,
56 A study in Afghanistan found that 223 km2 of productive agricultural land had been mined resulting in a loss of
US$137.7 million over 10 years. Mine Clearance Planning Agency, Socio-EconomicInpactStudyo/MineAction Opemtions
Afghanistan, Interim Report, op. cit., 913.
1
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most beautiful and
unproductive because of landmines. Scarce agricultural lands and some of the
remain scarred and forbidden
sacred landscapes in Jordan, especially in the Jordan River Valley,
.1357
Further, anti-personnel mines have exacerbated the impact of
because of the danger of mines.
fected roads have impeded the movement of domestic foodstuffs and
drought because mine-af
1358
hampered food relief.
a minimal infrastructure (...) are particularly
According to Roberts and Williams: 'Countries with
ns have been mined, which can seriously
installatio
vulnerable to landmine use. Dams and electrical
uction. Transportation
reduce the ability of a nation to produce the power necessary for reconstr
ent of people and the flow of goods and services.
systems have been mined, interrupting the movem
have been
Market systems have been seriously disrupted or abandoned because farmers and herders
,1359
unable to move over mined roads and footpaths to bring their produce to market.
to tourism. In
The economic effects of anti-personnel mines have even included a potential threat
some
66,000
anti-personnel mines
Zimbabwe, for instance, the Victoria Falls are reportedly ringed by
Falls was also
Victoria
the
- tourists pass through cleared paths in the minefields. Further expansion of
tourist
with
increased
hampered because the town's sewage system could be expanded to cope
river.1360
the Zambezi
However,
demand, resulting in frequent spillages and raw effluent flowing into
1361 By
area.
the
in
mines
in July 1998, Zimbabwean troops working with the US army began clearing
land
of
tracts
es,
ed'
26,000 landmin
opening large
April 2000, the clearance programme had 'unearth
1362
the
in
Elsewhere
resettlement.
for
in Victoria Falls to tourism and other tracts in the Zambezi valley
could
timber
mature
was being lost because
country it was reported that some Zim$5 million per year
1363
the
the
Eastern
presence of anti-personnel mines.
not be cut down in
Highlands due to

The Impact on the Environment
Department,1364
In 1995, the United Nations, repeating the view expressed by the US State
the
declared that mines were 'one of the most widespread, lethal and long-lasting forms of pollution'
world has ever known.1365 The environmental impact of landmines had already been recognised at the
end of the 1970s.1366 On 5 December 1980, the UN General Assembly adopted Resolution 3571
entitled 'Problem of Remnants of War' in which it acknowledged that 'the presence of material
seriously
remnants of war, particularly mines, on the territories of certain developing countries
of antiuse
impedes their development efforts and entails loss of life and property.'1367 Large-scale
personnel mines drives rural populations onto increasingly fragile, marginal lands, furthering the

1357 Cited in Landmine Monitor Report 1999, p. 851.
1358 After the Guns Fall Silent. p. 6.
1359 Ibid.

1360 Rupiah. M., Deadly Legacy: Landmines in Zimbabwe, op. cit.
1361 6

26 July 1998.
Zimbabwe begins clearing landmines from prime resort town", AFP Internationale,
"Military clearing programme traces some 26,000 landmines", AUAjHca News Agency, Harare, 17 April

1362 Chigodo, T.,
2000.

Landmine Monitor Report 1999, p. 110.
US Department of State, Hidden Killers: 77ze Global Problem with Uncleared Landmines, Washington DC, 1993.
1365 .
Assistance in Mine Clearance", Report of the Secretary-General, UN Doc. A/49/357,6 September 1995, p. 7. In this
the lives of
vein, one sapper from the Angolan Armed Forces admitted in October 1996 admitted, 'I hate mines. They destroy
of
environmental
sort
the
worst
pollution you can find.'
Angolans on a daily basis and make our country poorer. They are
Human Rights Watch, Still Killing: Landmines in Southern A#ica, Human Rights 'Watch, New York, 1997, PA 2-3, cited by
Vines, A., "The Crisis of Anti-Personnel Mines",op. cit., p. 128.
1366 See for instance ICRC Commentary on the 1977 Additional Protocols, p. 411.
1361 A Deadly Legacy, p. 310-312. It is extremely hard to accept, however, the claim made by the authors that 'there is
consensus at least that landmine use may be expected to cause environmental damage that is severe, long-lasting, and
widespread.' According to one leading military lawyer: 'Other commentators have referred to the UN General Assembly
resolution on the remnants of war and stress that such remnants may constitute significant environmental degradation. This
the environment unless they contain toxic chemicals or
argument is not always valid. Unexploded munitions cannot damage
heavy metals. They may make areas inaccessible or unusable, but that may even encourage the growth of the natural
1363 See

1364 See

vegetation.' Rogers, A.P.V., Law on the Battle#eld, op. cit, p. 118.
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land's rapid degradation, or into the cities thereby contributing to overcrowding, unemployment and
other urban problems. 1368
The presence of uncleared anti-personnel mines has also facilitated the spread of disease. In
Zimbabwe, for instance, the border minefields have become a haven for tsetse flies. 1369 They have also
been acknowledged as contributing to the 'serious breakdown in animal disease control with outbreaks
of tick-bone and foot and mouth occurring in border regions. An estimated one million cattle were
affected. 91370
The widespread use of anti-personnel mines has also accelerated deforestation since communities
may be constrained to sell forest-land in order to buy sufficient food. This can, in turn, affect
marshlands and watertables, which have an impact on fish and other wildlife.1371 Thus, in Zimbabwe,
since 1980, it is reported that '9,084 cattle have been reported killed in minefields, representing a loss
of income. Many people have been injured trying to save or retrieve livestock that has strayed into
minefields. Cattle are not just food for these people-they play a critical social and economic function.
A cow represents family wealth, insurance against periods of hardship, and a form of payment for
rituals, such as marriages. The loss of cattle is therefore very significant. ,1372
In addition, as Roberts and Williams have pointed out: 'Landmines have also threatened the
already fragile environments of some rare animals, such as the snow leopard in Afghanistan - which is
already in danger of extinction. In Africa, elephants and other animals have been killed or maimed by
landmines1373 after national parks have been used as military bases. One of the few remaining male
silver-backed gorillas fell victim to landmines. '1374 In addition, mines on the India-China border are
killing endangered animals like the Tibetan gazelle, Tibetan wild ass, blue sheep, alpine musk deer
and the snow leopard:375 In Cambodia, poachers are reportedly using mines to kill tigers.1376
The traumatic amputation of a elephant's foot on the Thai-Myanmar border in August 1999 made
headlines around the world. Four months after surgery on her shattered leg which had required a crane
and 'enough anaesthetic to flatten 70 humans', Motola was recovering well and preparations were
being made to fit a prosthesis.1377 But as one journalist noted, though, it only made headlines because
her trainer took her to a special elephant hospital in northern Thailand. ' Countless other hapless,
smaller beasts die unremarked in the wild. ,1378
There are also potential environmental consequences from the destruction of large numbers of
stockpiled or cleared anti-personnel mines. According to Ukraine, for instance, its own experience in
stockpile destruction of PFM-1 anti-personnel mines has shown that the pollution of the environment
exceeds by hundreds or more times the permissible norms and standards of pollution. 1379 The main
pollutants are aluminium oxide, lead residues, and hydrocyanic acid, resulting from the liquid
1380
explosive content of the scatterable mines.

1368 After the Guns FaN Silent, p. 11.

1369 HumanRights Watch, Still Killing: Landmines in Southern Africa. op. cit., 9 159. See also Landmine Monitor Report
1999, p. 110.

1370 Cited in Landmine
1371 Ibid.

Monitor Repon 1999. p. 103.

1372

Rupiah, M., Deady Lega€y: Landinines in Zimbabwe, Southern Africa Political and Economic Series,
Harare, 1998, cited
by Vines, A., "The Crisis of Anti-Personnel Mines", op cit., p. 128.
1373 See also Vines, A., "The Crisis of Anti-Personnel Mines",op. cit., p. 130; "Hunted Elephants", Internet page
of MGM
Stiftung Menschen gegen Minen (including photograph), <http://www.dsk.de/mgm.>.
1374 Ibid.
1375 Peck, G.,

"Animals and Land Mines", AP. Bangkok, 7 May 2000; see also Landmine Monitor Report 2000, p. 488.

1376 Ibid.
1377 s

'Four months after surgery, Thai elephant maimed by landmine in good health", AP,
Lampang, Thailand, 28 December

1999.

1378 Peck, G. "Animals and Land Mines", op. cit.; see also Landmine Monitor Report 2000, p. 479.
1379 See Landmine Monitor Report 2000, pp. 786-7.
1380

Ibid.,p. 787. Belarus faces a similar problem with its PFM-1 stockpiles. Ibid., p. 806.
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The Military Utility of Anti-Personnel Mines
military utility of antiTo date, there has been relatively little debate as to the substantial
has increasingly
tank/anti-vehicle mines.'381 The utility of anti-personnel mines, on the other hand,
weapons of war.1383 In 1997,
been questioned,1382 where once it was undisputed that they were essential
of
the Canadian armed forces
ering
Engine
Military
at a regional seminar in Budapest, the Director of
set out seven principal functions for anti-personnel mines:
-

o
o

to provide early warning:
to protect anti-tank mines;

o

to delay or canalise enemy forces;

o
o

to provide economy offorce in close terrain;
to inflict casualties on enemy personnel;

o

to deny use of terrain; and
r
1384
to provide close protection of delenders.

o

-

But the situation most usually cited as the justification for the continued possession and use of
reason of geography, are forced to defend
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of objections to a prohibition by
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long borders against potential
1385
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military utility of anti-personnel mines, for example, concludes that while they are useful in static
employs tactical offensive
defensive situations, they are of marginal utility in a defence that also
operations.
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an operational research study in computer
respectively. The Landmine Monitor reports that Canada is currently developing
138'

Monitor
modelling, to demonstrate the limited military utility of anti-personnel mines. Ibid., 9 228; see also Landmine
t 2000, p. 240.
Repor
13 3
that 'mines
Croll, for instance, cites the view of many experts at an ICRC-hosted meeting of military experts in 1994
in practical
were an indispensable defence weapon in time of war and their banning would be undesirable or impossible
77ze Histog ofLandmines, p. 134.
terms, but that some action should be taken to reduce the risks posed to civilians.'
'
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developing countries: 7lze Histoiy ofLandmines, pA 125-6. Likewise, the US Army Field Manual, updated to take account
of the lessons of the Korean War, stated that: 'Mines are among the best artificial obstacles - they are portable, installed
of mines requires considerable time,
relatively easily, and constitute a hazard to the enemy; however, large-scale employment
lower the enemy's will to fight, and cause fear
manpower, and logistical effort. Mines delay and canalise enemy movement,
of sudden and unexpected casualties.' Ibid., p. 101.
1384 Colone\E.Fitch, Presentation to the ICRC Seminar on the Humanitarian Impact and Military Utility of Anti-Personnel
Mines",op. cit, p. 141;
Mines, Budapest, 26-28 March 1998. See also Gard, R., "The Military Utility of Anti-Personnel
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to
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successor
of
"In
search
R.,
Pengelley,
and
Hewish, M.
30.
p.
1998,
March
weapons and close surveillance", Jane's International Defense Review,
1385 See for instance Landmine Monitor Repon 1999, pp. 464-5,468.
1386
Though their use of mines in Chechnya and Daghestan clearly goes far beyond this limited alleged military need. See for
instance Landmine Monitor Report 1999, p. 845.
Institute for Defence Analyses (IDA),
1387 Gard, R., "The Military Utility of Anti-Personnel Mines",op. cit. pp. 140-1, citing
"The Military Utility of Landmines: Implications for Arms Control", Document D-1559, June 1994, p. 69. According to
Croll, in the latter half of 1968, 57 per cent of all casualties in the US ls' Marine Division were attributed to mines and
booby-traps. 7lze Htsto,yofLandmines, p. 106, citing US Department of State,Hidden Kille,s, 77:e GlobalL=dmine Crisis,
Office of International Security and Peacekeeping Operations, Washington, 1994, p. 7. Many of these were US-made mines.
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Both sides used landmines in large numbers during the 1991-1992 Gulf War, particularly the
Iraqis - as barriers to the allied advance. One authority claims that the Iraqis laid around two million
1388
most in well-organized fields that were often fenced. The minefields were covered with
mines,
fire1389 and the overall defence was developed in considerable depth, although it is suggested that the
minefields themselves were probably not sufficiently wide.1390 Despite the fact that the minefields were
breached by the Coalition forces in about two hours,1391 Croll alleges that barrier minefields still have a
role to play in defence arguing that 'mines, even in Kuwait, added to the strain of war- additional fear
was created, movement was inhibited, and extra materiel, training and co-ordination were required.
Although ultimately peripheral to the Gulf War, barrier minefields were the only means of enhancing
defence available to the Iraqis.'1392
Other authorities, however, question the effectiveness of barrier minefields. In one study of the use
of anti-personnel mines in conflicts in southern Africa it was claimed that there were 'few, if any,
examples where anti-personnel mines have provided significant or lasting military advantages. In
Mozambique, during the 1977-92 war Renamo quickly breached government minefields. In Angola,
government mine belts around the main towns did not stop UNITA from capturing several of them. In
the 1960s and 197Os, saboteurs simply shovelled their way across the minefield protecting the Kariba
power station in Rhodesia, did their damage and left.1393 In 1988, South Africa scrapped plans to build
a 30 km-long minefield along Namibia's northern border in part because it determined that such a
barrier would only delay any potential invasion by some 30 minutes. 1394
Peacekeeping forces have seemingly used anti-personnel mines in the past,1395 although at least in
the case of the United Nations, this is no longer permissible. The Secretary-General's Bulletin on the
'Observance by United Nations forces of international humanitarian law' provides, inter alia, that:
,1396
'The use of certain conventional weapons, such as (...) anti-personnel mines (...) is
prohibited.
The military utility of remotely-delivered mines demands additional consideration.
According to
Jane's 'the future is probably linked to the remote/airborne delivery of mines over
large distances' and
that 'the old style hand or mechanical emplacement is far too slow for present day realities. • 1397 As
far
For details see for instance Landmine Monitor Report 1999, p. 335.
1388 The ICRC Military Study (al pp. 37-8), on the other hand, refers to nine million mines being laid, a considerable
discrepancy! See supra Introduction, footnote 82.
1389
According to one authority, 'to be effective, minefields should be covered by fire. The Canadian armed forces have
carried out some very interesting computer studies on this aspect, which showed quite conclusively that the effectiveness
of a
minefield was enhanced, particularly when covered by direct fire. A synergistic effect was
achieved by the mines and directfire weapons as the vehicles slowed down or bunched.' Wyatt, Maj., (ret.) J.R., "Land mine
warfare, Recent lessons and
future trends", op. Cit, p. 1500. It should be noted that this paper refers to both anti-tank/anti-vehicle and anti-personnel
mines. See also McManners, H., 77:e Scars of War, Harpers Collins, London, 1993, p. 179.
1390
7lze Histog ofLandmines, p. 118.

1391 The ICRC Militag

Study, pp. 37-38. On the other hand, it has been noted that the mining of beaches by the Iraqi forces
did prevent an amphibious assault by US Marines. Gard, R., "The Military Utility of Anti-Personnel Mines", op. cit, p. 142.
1392

1393

7lze Histog ofLandmines, p. 121.

ICRC Military Study, p. 30.
1394
Human Rights Watch, Stm Kming: Landmines in Southern Aj>ica, op. cit, p. 110. Vines,
A., "The Crisis of AntiPersonnel Mines", op. cit., 9 127. Note also the remarks of a Royal Engineer during the Falklands Conflict: 'minefields
should not be too big a hindrance to the advance. Mines are terrifying things but their aim is to demoralise rather
than
hinder[.] (...) You need thousands of them to stop an advance.' Cited in McManners, Capt. H., Falklan* Commando,
William Kimber, London, 1984, p. 220.
1395 See for instance the case of France. Landmine Monitor Repon 1999, p. 601.
1396 Section 6.2, UNDoc S7>SGB/1993/13 of 6 August 1999. A report in the Washington Times
in May 2000 claimed that
the UN in New York wanted the Pentagon to supply 1,200 anti-tank mines 'for protection against rampaging rebels'.
A US
government official reportedly declared that: 'The UN appears to be coming around to understand the importance we attach
to protecting our troops in the field with land mines.' Gertz, B. and Scarborough, R., "Inside the ring", Washington Times, 12
May 2000. Four days later, however, the same newspaper printed a letter from the Spokesman for the UN Secretary-Ge
neral,
Fred Eckhard, in which the allegations were denied. Eckhard declared that the columnists 'can be assured that their
premise is
correct that the "United Nations remains a bastion of political opposition to landmines."'
Eckhard, F., "Landmines not partof
UN Peacekeeping Operations", Letter, Wachington Times, 16 May 2000.
1397
Trends in Land Mine Wa,fare, Special Report, Jane's
Information Group, London, July 1995, pp. 5-6, cited by ICRC
Military Study, p. 54.
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Coalition use of scatterable mines in the Gulf War is concerned, Gard indicates that 'appears
ttack by
counter-a
unlikely' that the deployment of remotely-delivered mines was necessary to deter a
' that the use of
Iraqi forces on the flank of the US VII 1 Corps and that there is 'stronger evidence
1398
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about
concern
'grave
'follow-up report' of the 1St Infantry Division, which expressed
as the

,1399

created by US weapons.
Yet one consideration of the issue refers also the utility of mines before the allied advance. An
alleged agreement with Saudi Arabian officials not to use anti-personnel mines 'did not apply to
lines. The patrols were tasked to find Iraqi
special operations patrol actions in the desert behind Iraqi
Scud missile-launching sites and stop the launchings. Retired Army General Carl Stiner, thenmines and selfCommander-in-Chief, US Special Operations Command, cited the use of Claymore
His thoughts were echoed by
destructing CBU-87 GATOR mines for "night defensive purposes".
the
GATOR mines were "highly
that
added
who
(...)
(...)
retired Army General Wayne Downing
991400
sites.
effective" and "paralysed Iraqi movement to Scud launch
the conflict in the
Anti-personnel mines continue to play a role also in internal armed conflicts, as
Both sides have used landmines and
breakaway Russian Republic of Chechnya has demonstrated.
booby-traps extensively,1401 with the Russian forces scoring a major victory when they tricked the
rebels into leaving Grozny and heading straight into a minefield. Several hundred fighters were
apparently killed or wounded; including rebel commander Shamil Basayev.1402 In one account of the
incident, a Chechen fighter said: 'I saw dreadful things during fighting in Grozny but that massacre
was beyond comparison. We had to walk on our dead comrades to avoid stepping on unexploded
mines. ,1403

Alternatives to Anti-Personnel Mines
that can perform
Important in any discussion of proportionality is the availability of alternatives
the military task as effectively but without an equivalent humanitarian impact.1404 There are doctrinal
1405
although it is widely agreed by
and weapons alternatives to using anti-personnel mines in combat,
successfully the military tasks
as
fulfil
single
can
or
tactic
weapon
military authorities that no other
1406
that anti-personnel mines do.
Colonel Fitch asserted that once redundancies were eliminated, the list of tasks performed by antithe threat of
personnel mines could be reduced to a fundamental two: early warning/surveillance; and
field
sensors
electrical
or
acoustic
of
cited
the
he
seismic,
the
To
casualties.
former,
possibility
replace
an
These
have
area-denial
advantage over
systems.
coupled with cameras and remotely-controlled
landmines because, being passive sensors, they alert the defender without the intruder knowing that he
has been detected.

1407

In addition, he points out that in being

programmed to

alert the defender, such

Military Utility of Anti-Personnel Mines", op. cit., p. 142.
Report cited by Arkin, W.M., "Treaty Barriers are within US, not in Korean fields", San Jose Mercwy News, 20
September 1997, p. 7P.
1400
Lynch Jr., Maj.-Gen. J.D., "Landmines, Lies and Other Phenomena", op. cit.
1401
See Landmine Monitor Repon 2000, pp. 839-42.
1398 Gard, R., "The

1399

1402 bid., pp. 840-1.

1403 Ibid: 9 869.
1404 Though if a weapon is illegal, there is no requirement that there be a suitable (in terms of military needs) alternative.
1405 For Some of the alternatives available or being developed see generally Gard Jr., R.G., "Alternatives to Anti-personnel
Mines", Vietnam Veterans Monograph Series, Vol. 1, No. 1, Spring 1999, Washington, and specifically pp. 22-3.
1406 See for instance Landmine Monitor Report 1999, p. 227.
1407 Though a mine can be nonetheless effective, as is noted by a Sergeant McCullum with respect to the attack on Mount
Longdon during the Falklands Conflict: 'The silent attack worked well- until a lad trod on a mine and woke them all up.
Then all hell broke loose. We were caught in open ground, stuck while B Company took lots of casualties. We couldn't fire
because nobody knew what was happening, or where anybody else was.' Cited by McManners, H., 7lze Scars of War,
Harpers Collins, London, 1993, p. 173.
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sensors would overcome the ever-present danger that soldiers quickly become bored when conducting

long-term surveillance, a risk reinforced by the use of minefields to protect positions. 1408
With respect to the threat of casualties,1409 there are currently two major alternatives: the use of
directional fragmentation 'Claymore-type' mines,1410 which were first developed by the US following
human-wave attacks during the Korean War, or air-delivered fragmenting bombs, such as under
development in the Swedish armed forces.141' The protection of anti-tank mines can be effectively
carried out by the incorporation of anti-handling devices, intended to prevent unauthorised removal. 1412
As noted supra, the US is seeking to develop further alternatives. 1413
Thus, for instance, Japan is reported to be developing an alternative weapon system to antipersonnel mines. The 'Anti-Personnel Obstacle System' combines sensor and remote control, and is
detonated by manual command so that civilians are not targeted indiscriminately.1414 In contrast, the
US has been sceptical at various times about finding alternatives to all anti-personnel mines by the
deadline set by the US of 2006. Pentagon officials are variously reported as declaring that '2006 is a
hard date to achieve' and 'we have not been real successful in identifying concepts'.1415 Criticising the
Pentagon's focus only on material solutions, Human Rights Watch recommended in April 2000 that
non-material solutions, such as changes in doctrine and tactics, should be actively explored. 1416 It noted
that: 'Many military experts believe that alternatives to anti-personnel mines already exist, as
evidenced by the fact that 137 countries have signed the ban treaty, including every NATO ally except
,1417
Turkey.
Likewise, an Australian government document from 1998 reported: 'Anti-Personnel mines
represent a significant tactical capability that has had a well-established place in (...) Australian
Defence Force plans for the conduct of military operations. Finding alternatives will involve a
costly
research and development effort. As alternative technology does not exist and is some
years away, the
ADF for this period could face an increased risk of casualties, especially if deployed overseas, and a
potentially reduced capacity for coalition operations in certain circumstances.'1418 Norway, for its part,
reported that it was seeking alternatives to substitute for the combat effect that anti-personnel mines
represented but was not currently engaged in developing such alternatives. 'Norway is monitoring
international developments in this arena. ,1419
1408 ColonelE.Fitch, Presentation to the ICRC Seminar on the Humanitarian Impact and Military Utility ofAnti-Personnel
Mines,
op. cit.
1409
According to MeManners. for instance, for 'infantrymen, mines are particularly frightening. Whereas anti-tank mines
explode only under the weight of a heavy vehicle, anti-personnel mines are intended for people, and to maim rather than kill.
A crippled soldier, screaming out in agony for help is far more of a burden than a dead one, both
emotionally to his comrades
and logistically to the medical system. The flash and blast of the explosion can also temporarily blind those nearby and
perforate eardrums. The blast "de-gloves" the boots, trousers and flesh from feet and legs, sometimes leaving the bones
intact.' MeManners. H., The Scars of War, op. cit., p. 265.
1410
According to Dr Smith, both Austria and Norway renounced the use of anti-personnel mines and opted instead to rely on
command-detonated Claymore-type mines, which fall outside the definition of an anti-personnel mine
because they are not
victim-activated. The Dutch military adopted a 'more studied' position, deciding to use Claymore-type mines to protect
observation posts and installations and anti-tank mines, including scatterable mines, to
provide obstacles. In addition, antipersonnel mines would no longer be used in cluster bombs: according to Dr Smith, the Netherlands was the first
country to
take this step. Smith, Dr. C., (ed.), 77,e Militag Utili(y ofLandmines...... 7, North-South Defence and Security Programme,
Centre for Defence Studies, King's College, University of
London, June 1996, p. 99, pp. 103-4.
1411 Hewish, M. and Pengelley, R., "In search of a successor to the anti-personnel landmine",op. cit, p. 33. For details of US
research, see above Chapter 2, pp. 177-179.
1412
The Dutch, for instance, are considering importing scatterable anti-tank mines equipped with anti-handling devices. See
Landmine Monitor Report 1999, p. 749. Though note the concern expressed by the ICRC with respect to such
mines; see
ibid.,p. 1002.
1413

See supra pp 106-7.

1414

Statement by Director of Planning and Programming Division of the Japanese National Defense Agency, cited in
Landmine Monitor Report 1999, p. 361.
1415 Cited in Landmine Monitor Report 1999, pp. 326, 327-8.
1416
Human Rights Watch, "New US mines would violate treaty", Press release,
Washington, 7 April 2000.
1417 Ibid.
1418
1419

See Landmine Monitor Report 1999, p. 347.
Ibid.,p. 637.
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Conclusion
ge to be expected from a
The principle of proportionality involves a balancing of the advanta
of means
of
military attack against its humanitarian consequences. Thus, in the words Oeter, the use
civilian
and
civilian
the
population
and methods of warfare may be illegal, even if collateral damage to
such
that
s
ground
the
on
goods could be justified in principle by reference to 'military necessity',
of
ive in the centre the
damage is unavoidable in mounting an effective attack on a military object
in order to achieve operational
operation. Manifestly disproportionate collateral damage inflicted
of
indiscriminate warfare.
an (illicit) form
objectives will result in the action being deemed
have no military utility
mines
It is not possible to argue convincingly that anti-personnel
es that this was an
whatsoever.1420 On the other hand, the claim by certain military authoriti
evidence. It is
indispensable weapon of high military value1421 does not seem to be borne out by the
cost their effectiveness is also low
claimed, for instance, that although anti-personnel mines are low
of
signing
Convention on the Prohibition of
the
while their humanitarian cost is high:422 Indeed, at the
dor declared that: 'The
Ambassa
Anti-Personnel Mines in Ottawa in December 1997, the Malaysian
its conviction
landmines problem is first and foremost a humanitarian problem. Malaysia is firm in
military utility and
that the humanitarian impact of anti-personnel mines far outweighs their

economics.

11423

onnel mines had 'little or no effect on the

The ICRC Military Study concluded that anti-pers
infantry'.1424 Moreover,
outcome of hostilities' and even that they had a'limited effect on unprotected
of
in 'order to use them responsibly, anti-personnel mines have tobe included as a part aproperly laid,

marked and recorded anti-tank minefield. If they are used any other way, in pursuit denial, or to
for example, responsible use is almost impossible.
prevent occupation and in a general nuisance mode,
alising mechanisms may be
The use of anti-personnel mines with (...) self-destructing/self-neutr
1425
considered less irresponsible but serious risks to civilians remain.
The risks to civilians are especially high in internal armed conflicts - a sad reality to which the
can testify. According to Dr Smith, for instance: 'If
people of Angola and Cambodia, among others,
really
anti-personnel mines have a debatable utility when used in tandem with anti-tank mines, they
come into their own when used in low intensity conflicts. In Afghanistan, Viet Nam, Sri Lanka, El
Salvador and throughout Africa the anti-personnel mine had a devastating impact upon both soldiers
forces can be
and civilian mixed up in low intensity conflicts. Anti-personnel mines laid by irregular
civilians in the battle for hearts and
very valuable as a way of affecting morale and terrorising
minds. ,1426 In the view of the author, in many, if not most situations of internal conflict, the use of antithe objective sought especially in the case
personnel mines may be expected to be disproportionate to
of
of
mines. It is by no means certain, however, that the principle proportionality applies in
1

long-lived

such situations.
this conclusion.
1420 Neither the ICRC study, nor the study conducted by Dr Smith of the Centre for Defence Studies, came to
mines have a
anti-personnel
and
mines
that
anti-tank
the
claim
to
counter
difficult
According to Dr Smith, ' it is extremely

military utility.' Smith, Dr. C. (ed.), 77,e Militag Utility of Landmines...... 9, op. cit, p. 98.
high
1421 According to one expert, for example, 'it is inconceivable that any modem army could operate effectively in a
Landmine
in
Trends
Maj.
Heyman,
types.'
all
of
mines
C.,
large
of
number
very
a
to
recourse
without
intensity conflict
Wa,fare, Jane's Information Group, Coulden, 1995, p. 7, cited in 77:e Histog ofLandmines, p. 152.
1422
He notes. however, that anti-tank mines have the reverse relationship to anti-personnel mines: high military utility and
low humanitarian effect. Colonel E. Fitch, Presentation to the ICRC Seminar on the Humanitanan Impact and Militag
Utility of Anti-Personnel Mines. op. cit.
1423 Cited in Landmine Monitor Repon 1999, p. 412.
mines.' 7lze Histog
1424 But note Croll's assertion that: 'Where the infantry are, so too will there be a need for anti-personnel
ofLandmines, p. 146.
1425 Smith, Dr. C. (ed.), 77ze Militag Un'li'(y ofLandmines...... P, op. cit, p. 99, referring to "Anti-Personnel Mines", Appendix
38, Memorandum by General Sir Hugh Beach to the Foreign Affairs Select Committee, (HMSO, 1995), pp. 383-5.
"The Crisis of Anti1426 Smith, Dr. C., (ed.), Tlie Militag Un'h'(y of Landmines....... 7, op. cit., p. 101. See also Vines, A.,
Personnel Mines", op. cit., p. 127.
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Anti-Personnel Mines and :Superfluous Injury or Unnecessary
Suffering'
Introduction
The prohibition of the use of weapons causing mau.rsupe,flus 1427 dates back to the 19'h Century,428
and possibly before.1429 Its most recent codification is to be found in 1977 Additional Protocol I,
wherein it is prohibited 'to employ weapons, projectiles and material and methods of warfare of a
nature to cause superfluous injury or unnecessary suffering. ,1430
It is generally agreed that the obligation not to use weapons causing 1431 superfluous injury or
unnecessary suffering forms part of customary law:432 Thus, States negotiating the 1980 CCW based
the Convention 'on the principle of international law that (...) prohibits the employment in armed
conflicts of weapons, projectiles and materials and methods of warfare of a nature to cause superfluous
1427

In Article 23(e) of the Regulations annexed to 1899 Hague Convention II Respecting the Laws and Customs of War on
Land, it was prohibited in the authentic French original text to employ arms 'propres A causer des maux superflus.' The
phrase maux supedlus was rendered in the English translation of Article 23(e) of the 1899 Hague Regulations assupet»ous

injury. The equivalent translation of the 1907 Regulations, on the other hand, declared that it was 'especially forbidden (...)
[t]o employ arms, projectiles or material calculated to cause unnecessary suffering'. This almost exactly mirrored the
formulation in the 1874 Brussels Declaration, which had purported to outlaw'the employmentof arms, projectiles or material
calculated to cause unnecessary suffering.' Article 13(e),Pmject ofanInternationalDeclaration conceming the Laws and
CustomF ofwar, Brussels, 27 August 1874. See for instance Schindler, D. and Toman, J., 77:e Laws 0/Armed Confh'cts, op.
cit.,pp. 22-34.
1977 Additional Protocol I included both concepts: unnecessagst€02,·ing andsupe,fuous injwy, the latterof which is felt
to better render the French with its notion of a more objective criterion than suj»ing capable of being measured. See for
example Robblee Jr., Capt. P.A., "The Legitimacy of Modern Conventional Weaponry",op. Cit, p. 416; Kalshoven, F.,"The
Conference of Government Experts on the Use of Certain Conventional Weapons, Luceme, 24 September to 18 October
1974", op. cit., p. 90; Blix, H., "Means and Methods of Combat", op. cit., p. 138. In any event, it seems clear that this
combined rendition has entered the realm of customary international law, although theNuctear IFeapons Advisoty Opinion
only refers specifically to 'unnecessary suffering'. See for instance Robblee Jr., Capt. P.A., "The Legitimacy of Modern
Conventional Weaponry", op. cit., p. 416.
1428 In the 1868 St Petersburg Dedaration, which outlawed the use of explosive projectiles under 400 g in weight, States
accepted that 'the only legitimate object which States should endeavour to accomplish during war is to weaken the military
forces of the enemy,' and that 'this object would be exceeded by the employment of arms which uselessly aggravate the
sufferings of disabled men, or render their death inevitable.' See for instance Documentc on the Laws of War, pp. 29-31.
1429 Oeter, S., "Methods and Means of Combat", op. cit., p. 113. Thus, in Ancient India the Book of Manu had declared
unlawful arrows with hooked spikes, which after entering human flesh would be difficult to remove. See Singh, N., "Armed
conflicts and humanitarian laws of ancient India", in Swinarski. C. (ed.), Studies andessays on internationalhumanitanan
law and Red Cross principles, op. cit., p. 532.
1430
Article 35(2).

of whether the customary standard involves a subjective element of malice
'calculated to cause unnecessary suffering' or, as in the 1907 Hague IV Regulations, the more objective bfa nature to cause
unnecessary suffering'. The French authentic original text 'propres A causer' is more accurately rendered by an objective
standard. See for example Blix, H., "Means and Methods of Combat", op. cit, p. 138. Experts at the 1974 Luceme Weapons
Conference supported this view.
Moreover, the objective formulation was included in the preamble to the 1980 CCW. See for instanceDocuments on the
Laws of War, pp. 52, footnote 3, and 473. Yet despite the pleadings of the ICRC, during the First Review Conference of the
1980 CCW the controversy was sustained, at least with respect to mines, booby-traps and other devices, by the inclusion of
the introductory 'designed to' as well as 'of a nature to' cause superfluous injury and unnecessary suffering. Article 3 of
amended Protocol II. See supra Chapter 1, 9 43, footnote 428.
1432 See for instance Carnahan, B.M., "Unnecessary Suffering, The Red Cross and Tactical Laser Weapons", Loyola
0/Los
Angeles International and Comparative Law Joumal, Vol. 18, September 1996, p. 711. Camahan cites as evidence the report
of the UN Secretary-General on the proposed Statute of the International Tribunal for the Prosecution of Persons
Responsible
for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia
("Report of
the Secretary-General Pursuant to Paragraph 2 of the Security Council Resolution 808", UNDoc. S/25704, 1993) and the
Statute of the Tribunal accepted by the Security Council. (See International Legal Materials, Vol. 32, 1993, p. 1192.)
Unfortunately, the relevant provision, contained in Article 3(a) of the Statute, uses the formula'weapons calculated to cause
unnecessary suffering'.
1431 There has been considerable discussion
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one of the
injury or unnecessary suffering.'1433 Similarly, the ICJ clearly identified the principle as
1434
itarian law.
customary norms of international human
applies to internal armed conflicts. 1435 Indeed the
prohibition
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It is not, however,
its list of acts committed in the
1998 Rome Statute of the International Criminal Court includes in
'
jurisdiction [e]mploying
course of an international armed conflict over which the Court is to have
and methods of warfare which are of a nature to cause superfluous
weapons, projectiles and material
place in an
injury or unnecessary suffering' ;1436 no similar jurisdiction is stipulated where the acts took
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as 'one of the most unclear and
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equivalent provision contained
1438
s in the literature as to the precise
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controversial rules of warfare.'
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ambit of the prohibition of the use of means of warfare of a nature to cause1441superfluo
Moreover, the ICRC
unnecessary suffering 1440, nor how it is be applied to specific weapons.
Preambular paragraph to the 1980 Convention on Conventional Weapons.
the following[.] (...)
The cardinal principles contained in the texts constituting the fabric of humanitarian law are
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it
to
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accordingly prohibited
to
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that second principle,
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n
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In
their
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or
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such
to use weapons causing them
States do not have unlimited freedom of choice of means in the weapons they use.' Nuclear Weapons Advisoo• Opinion, para.

1433

1434 5

78.

the general principles
its draft of 1977 Additional Protocol II, the ICRC proposed to extend to internal armed conflict
In
I.
Protocol
included in Additional
particular, Article 20(2) of the draft
governing the use of weapons that were ultimately
which uselessly aggravate the
and
means
methods
projectiles,
employ
substances,
weapons,
provided that: 'It is forbidden to
sufferings of disabled adversaries or render their death inevitable in all circumstances.' Cited in Cassese, A., "The Means of
in the Diplomatic
Warfare", op. cit, p. 159. Cassese claimed that the 'general tendency' of the drafting Committee
out somewhat
pointing
objected,
only
Arabia
Saudi
the
Conference
In
itself,
its
substance'.
'accept
to
was
Conference
citizens.
speciously - that no State would ever want to kill its own
a number of developing countries led by Pakistan
Sadly, the proposal was not included in the Protocol finally adopted, as
that: 'It is
gutted its content, unwilling to accept oversight of its 'internal affairs'. Despite this reality Meyrowitz claims
and
to
international
is
important to assert that the principle of superfluous injury or unnecessary suffering equally applicable
3
provisions
Article
of
coming
the
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non-international armed conflicts, with no need
II thereto.
common to the four Geneva Conventions and conflicts having reached the level defined in Article 1 of Protocol
reasons of humanity.'
Such applicability is imperative, we believe, for fundamental
law. More realistically, Greenwood, has pointed out that the
international
valid
not
constitute
a
does
Such belief, however,
is equally applicable to internal conflicts' and has called for it to be
the
behind
(...)
principle
suffering
unnecessary
'logic
specifically agreed that the principle also applies in such situations. Greenwood, C., Humanitarian Law andLaws Of War, op.
cit, p. 64. He declared that there was 'good reason to apply to internal armed conflicts more of the provisions and methods of
warfare which apply in international conflicts. As the Appeals Chamber of the International Criminal Tribunal of the Former
common sense make it preposterous that the use by States
Yugoslavia has said: "elementary considerations of humanity and
of weapons prohibited in armed conflicts by themselves be allowed when States try to put down rebellion by their own
be
nationals on their own territory. What is inhumane, and consequently proscribed, in international wars, cannot but
1435 In

-

inhumane and inadmissible in civil strife."' Ibici, citing Tadic Case, op. cit.,para. 119.
1436
Article 8(2)(b)(xx), 1998 Rome Statute of the International Criminal Court. See for instance Roberts, A. and Guelff, R.,
Documents on the Laws of War, 3rd edn.. op. cit, p. 678.
1437 Article 23(e).
1438 Cassese,

A., "Weapons Causing Unnecessary Suffering: Are they prohibited?", Rivista di Diritto Internazionale, Vol.

LVIII, 1975.

According to Oeter, the term super»ous i7ju<y 'implicitly clarifies what should properly constitute the decisive criterion
of proportionality. Injuries can only besuped7uous either if they are justified by any requirement of military necessity or if
the injuries normally caused by the weapon or projectile are manifestly disproportionate to the military advantagereasonably
the intended injuring effect generally serves
expected from the use of the weapon. The first will only rarely be the case, since
a military goal, namely the neutralisation of enemy combatants or military material. The second condition will only be
fulfilled if the weapons is at least relatively superfluous which requires a comparative judgement as to how much suffering
same results with less suffering.' Oeter, S.,
weapons cause and whether alternative military means could achieve the
"Methods and Means of Combat", op. cit., p. 115.
1440
Kalshoven, declares that suffering is 'unnecessary' when it is not justified by the military utility of a given weapon, either
because such utility is entirely lacking or at best negligible, or 'because in weighing utility against suffering the scale dips to
the latter side and, in so doing, to prohibition.' Kalshoven, F., Constraints on the Waging of War, op. cit., pM 29-30. Oeter,
however, claims that it is 'much more difficult to find an adequate description of the effects of weaponry which are intended
to be outlawed by the choice of that wording.' Citing Bretton, he asserts that the notion of su«0 n'ng is not quantifiable under
1439

-
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Commentary is unusually obscure in its treatment of the subject. 1442 According to a number of States,
the principle of superfluous injury or unnecessary suffering embodies the purpose of the principles of
military necessity and humanity, requiring a finding that the suffering or destruction caused by the use
of a given weapon is 'plainly excessive or disproportionate to the military advantage reasonably
expected to be gained from its use' for the weapon to be declared unlawful.1443 Thus, Greenwood has
stated that:
'While it is dijjicult to point to any weapon with real military utility which it is generally agreed has
been outlawed by the unnecessag suffering principle, it must be remembered that this principle
requires a balancing of the military advantage which may result from the use of a weapon with the
degree of injury and su#ering which it is likely to cause. As a Japanese court has stated, "the use ofa

certain weapon, great as its inhuman result may be, need not be prohibited by international law if it
„,1444
has a great military effect.
There is also dispute, though, as to the object of protection of the prohibition. The minority of
opinion believes that the principle is not limited to combatants,1445 and may even include physical
objects. Henri Meyrowitz, for example, basing his argument on the 1868 St Petersburg Declaration
and the term 'maux' in the original authentic French version of 1899 Hague Convention II, argues that
it includes the idea of superfluous deaths:446 Certainly, neither the text of Article 35(2) of 1977
a medical perspective, for it is defined according to psychological criteria. Oeter, S., "Methods and Means of Combat", op.
cit., p. 115, citing Bretton, "Principes humanitaires et imp6ratifs militaires dans le domaine des armes classiques A travers le
droit international actuei', in Socilt6 Fran aise pour le Droit International, Colloque de Montpellier sur le droit

international et les annes, 1983, p. 39.
1441 According to Oeter, 'the prohibition

of matix supe,flus is characterisedby a particularly complex mixture of very definite
prohibitions of certain specific categories of arms on [the] one hand, and a rather abstract prohibition of means of warfare
which cause unnecessary sufferings on the other; the relationship between these two sets of rules is far from clear. How far
the definite prohibitions are only specific expressions or materialisations of the general prohibitory provision, and to what
extent they are, to the contrary, constitutive developments of a merely political programme envisaged in Article 23(e) [of the]
Hague Regulations, is a question which still needs careful consideration.' Oeter, S., "Methods and Means of Combat", op.
cit., p. 114.

1442
It remarks for instance. that: 'The concept of superfluous injury or unnecessary suffering, its objective effect on the
victim (severity of the injury, intensity of the suffering), and its relation to military necessity (rendering the enemy hor:s de
combat) are not interpreted in a consistent and generally accepted manner. This concept continues to be the basis on which
judgement is formed, but debates have shown its relative and imprecise character.' ICRC Commentag on the 1977

Additional Protocols, pp. 409-10. TheFundamental rules of international humanitarian law applicablein armed conflicts,
published in Geneva in 1979 by the ICRC and the League of Red Cross Societies (now the International Federation of Red
Cross and Red Crescent Societies), sought to demystify the concepts by rephrasing them as 'unnecessary losses' or
'excessive suffering'. The document points out clearly, however, that the roles 'are not vested with the authority of an
international legal instrument and are not intended to take the place of the treaties in force. Their sole purpose is to facilitate
the dissemination of knowledge of international humanitarian law.'
1443 See for instance Robblee Jr., Capt. P.A., "The Ikgitimacy of Modern Conventional Weaponry", op. ciL, p. 415; Oeter, S.,
"Methods and Means of Combat", op. cit., p. 114. Colonel David Hughes-Morgan, speaking on behalf of the United
Kingdom at the 1974 Lucerne Weapons Conference, declared that 'a weapon which in practice is found inevitably to cause
injury or suffering disproportionate to its military effectiveness would be held to contravene this prohibition.' HughesMorgan, Col. Sir D., "Legal Criteria for the Restriction of Use of Categories of Conventional Weapons", Paperpresentedto
the Luceme Weapons Conference, p. 6, cited by Robblee Jr., Capt. P.A., "The Legitimacy of Modern Conventional
Weaponry",op. cit., p. 418.
This opinion was mirrored by the US delegation to the 1974 Lucerne Weapons Conference. which declared that 'the
"necessity" of the suffering must be judged in relation to the military utility of the weapon.' Resort to WarandAnned,Fon:e,
1974 Digest 1, p. 707, quoted by Carnahan, B.M., "Unnecessary Suffering, The Red Cross and Tactical Laser Weapons", op.
cit, p. 712. According to McDougal and Feliciano: 'All war instruments are "cruel" and "inhuman" in the sense that they
cause destruction and human suffering. It is not, however, the simple fact of destruction, nor even the amount thereof, that is
relevant in the appraisal of such instruments; it is rather the needlessness, the superfluity of harm, the gross imbalance
between the military result and the incidental injury that is commonly regarded as decisive of illegitimacy. (...) [The principle
of unnecessary suffering prohibits] gratuitous violence which serves no military end [and] the infliction of suffering which
serves no useful military purpose.' McDougal, M.S. and Feliciano, F.P.,Law and Minimum World Public Order,US, 1961,
p. 616.

1444 Greenwood, C., Humanitanan Law andLaws of War, op. cit., p. 41.
for instance Gardam, J., "Necessity and proportionality injus adbellum andjus adbe#o", Boisson de Chazournes, L.
et at. Ceds.), International Law, the International Court of Justice and Nuclear Weapons, op. cit., p. 292.
1446 Meyrowitz, H., "The Principle of Superfluous Injury or Unnecessary Suffering, From the Declaration of St Petersburg of
1445 See
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solely to means or methods of
legal analysis of landmines,
warfare directed against combatants.144' Human Rights Watch, in its 1993
in 1977 Additional Protocol I without specific reference
also points out that the principle was codified
here tends not to distinguish
to combatants.1448 It further declares that 'because the material treated
combatants and civilians with regard to the rules against superfluous injury or unnecessary suffering,
and humanitarian
this chapter does not make the distinction, and assumes that the weighing of military,1449
considerations must also take into account the humanitarian impact on civilians.
A more convincing view, however, is that the principle is 'intended to protect soldiers and other
than civilians or other non-combatants. In the course
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Additional Protocol I, nor that of Article 36 of the same Protocol, refers

of

or
is a
part in hostilities. The rule against weapons causing unnecessary suffering superfluous injury
by the
supported
is
view
This
killing.'1450
injury
and
accomplish
legitimate
this
to
used
on
means
limit
which refers to the 'cardinal principle' that'it is
judgment in the Nuclear Weapons Advisoo Opinion,
ts: it is accordingly prohibited to use weapons
combatan
to
prohibited to cause unnecessary suffering
,1451
causing them such harm or uselessly aggravating their suffering.

Criteria for the Assessment of SSuperfluous Injury or Unnecessary Suffering'
According to Kalshoven, the rule on unnecessary suffering appears 'too vague to permit a great
to forbid employment of a
many practical results. Apart from the case that States expressly agree
once admitted into their
a
discard
to
decide
not
weapon,
lightly
specified weapon (...) they will
1452
suffering.ng.,
for example, affirms
Fenrick,
to
cause
unnecessary
arsenals, on the ground that it is said
injury or suffering
causes
'when
inevitably
it
practice
suffering
in
that a weapon causes unnecessary
ss of a weapon,
effectivene
military
disproportionate to its military effectiveness. In determining the
one looks at the primary purpose for which it was designed.'1453 He concedes, however, that this
differences of opinion based upon value
approach 'clearly leaves considerable scope for
,1454
judgements.
Writing in the same vein, Robblee claims that 'in the final analysis (...) the best test of which
weapons contravene the criterion of unnecessary suffering is the practice of States.'1455 According to
the United States Manual of Land Warfare, for instance: 'What weapons cause unnecessary suffering
of States in refraining from the use of a given weapon
can only be determined in light of the practice
,1456
that
effect.
have
to
because it is believed
In contrast, Swedish experts to the 1974 Luceme Weapons Conference urged the consideration of
such humanitarian factors as medical effects, degree of disability, risk of death, overburdening of
1868 to Additional Protocol I of 1977", in International Review of the Red Cross, March-April 1994, No. 299, pp. 104-5.
1447 Ibid.. 9 105.
1448

A Deadly Legacy, p. 268, footnote 19.

1449 Ibid.

1450 Carnahan, B.M., "Unnecessary Suffering, The Red Cross and Tactical Laser Weapons", op. cit., pp. 711-2. See also
Fenrick, Lt.-Col. W.J., "New Developments in the Law Concerning the Use of Conventional Weapons in Armed Conflict",
op. ck, p. 231.
1451 Nuclear Weapons Advisoo Opinion, para. 78.
1452
Kalshoven, Constraints on the Waging Of War, op., cit., p. 30. According to Baxter, however, 'speaking in general terms,
the popular prejudice against weapons which cause "unnecessary suffering" is less strong when the weapon is used against
military personnel than it is when the weapon is directed against civilians or used in such a way that civilians as well as
military personnel might be affected.' Baxter, R.R., "Criteria of the Prohibition of Weapons in International Law",op. cit, p.
47.

Fenrick, Lt.-Col. W.J.. "New Developments in the Law Concerning the Use of Conventional Weapons in Armed
Conflict", op. cit., pp. 233-4.
1453

1454 Ibid.. p. 234.
1455 Robblee Jr., Capt. P.A., "The Legitimacy

of Modern Conventional Weaponry", op. cit., 9 418. See also Kalshoven, F.,
"Laws of War" Encyclopaedia of Public Intemationat Law, North-Holland Publishing Co., Amsterdam, 1982,9 318.
1456 Department of the Army Field Manual FM 27-10, 7lze Law OfLand Wa,fare, Department of the Army, Washington DC,
July 1956, para. 34. See for example Blix, H., "Means and Methods of Combat", op. cit., p. 140.
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medical resources, and public opinion in determining the admissibility of conventional weapons in
warfare. 1457 Yet, according to one authority, ' as the Lucerne Weapons Conference amply demonstrated,
a paucity of definitive technical data presently exists to establish the degree of suffering or
indiscriminateness that a given weapon might inflict. Therefore, until more is known about the actual
effects of weapons, proposals to modify the rules of war regulating weaponry are singularly without
the necessary capacity to garner the shared interpretation of the States whose weapons they would seek
to regulate. Without agreement as to that which was to be prohibited, binding law could not result. ,1458
To seek to address this lacuna in knowledge, the ICRC has undertaken in-depth research into the
medical effects of weapons with a view to developing objective medical criteria by which tojudge the
relative injury and suffering inflicted by any given weapon. According to Dr Robin Coupland, who
masterminded the SIrUS project: 1459
'A review of datafrommilitary medical sources. who know the number offatalities in the field, shows
how little the mortality has changed since World War II. The proportion of wounded who die in the
field varies between 18 per cent and 22 per cent (...) Likewise the proportion of all casualties who die
after reaching a medical facility varies between about 2.5 per cent and 4.5 per cent C.-) This gives a
baseline proportion of deaths among casualties that has been accepted by militag and political
leaders as a consequence of wars waged in this period of history. ,1460
He then goes on to propose that objective judgement of superfluous injury or unnecessary

suffering could be made on the basis of a weapon that results in, inter alia:
'1. A jieldmortality of more than 25 percent of all casualties.
2.

A hospital mortality more than 7 per cent in a medical facility adequately equipped with basic

and non-specialisedfacilities.'
However, the SIrUS project criteria have been criticised by military lawyers for failing to take into
account the military utility of the weapon.1461 Greenwood, for instance, praises the criteria and the
medical study on which they are based as being 'of considerable value in helping to show how the
balancing act required by the unnecessary suffering principle can be made more precise and less
anecdotal than atpresent.' At the same time he points out that 'the fact that aparticular
weapon meets
one of these criteria is not, in itself, sufficient to brand it unlawful without consideration of the military
advantages which that weapon may offer[.] (...) Moreover, the report only considers the "medical" or
humanitarian" side of the balance. Greater precision is also needed in determining what are the
relevant factors to be taken into account on the military side of the equation.'1462 Likewise, as a US
diplomat has pointed out:
66

'The difficulty of coming to an objective conclusion ton the legality of a weaponl is compounded by
thefact that "militag effectiveness" cannot be measured simply in terms of battlejield casualties but
must also take into account such factors as the destruction or neutralisation of militag material,
restriction of movement, interdiction of lines of communication and effects on morale,

1463

command

1457

See Kalshoven, F., "The Conference of Government Experts on the Use of Certain Conventional Weapons,
Lucerne, 24
September to 18 October 1974",op. cit, pp. 89-90. Scott remarks that during the 1974 Lucerne Weapons
Conference 'a
number of physicians met together to discuss the concept of "suffering" and to consider whether it could be
defined or
quantified in some scientific way. They agreed that it could not whereas "injury" probably could. It was suggested that
"injury" should be substituted for "suffering" in the legal discussions that followed. However, the legal experts agreed that
"suffering" was a valid concept, even if the physicians found it hard to quantify.'
Scott, R., "Unnecessary Suffering? A
Medical View",Meyer, M.A. (ed.),Armed Conflict and the New Law: Aspects of the 1977 Geneva Protocols and the 1981
Weapons Convention, British Institute of International and Comparative Law, London, 1989, p. 277.
1458 Robblee Jr., Capt. P.A., "The Legitimacy of Modern Conventional Weaponry",op. cit, p.
436.
1459
The acronym stands, appropriately enough, for 'superfluous injury or unnecessary suffering'.
1460 Coupland, Dr. R.M., "The effect of weapons: defining superfluous injury orunnecessary suffering",
Mediabe and Global
Survival, Vol. 3, 1 March 1996, available on ICRC Website: <http://www.icrc
.org>.
1461 See for instance Carnahan, B.M., "Unnecessary Suffering. The Red Cross and Tactical
Laser Weapons",op. cit,pp. 7312.

1462 Greenwood, C., Humanitanan Law and Laws of War, op. cit, p. 43.
1463

The issue of morale is particularly relevant in the case of the anti-personnel mine, where the psychological impact
on
enemy soldiers is often said to be the most potent effect of the weapon. See for example
MeManners, H., 7be Scan of War,
op. cit., p. 316. Though note Carnahan's assertion that: 'Terror induced by the frightfulness of
wounds has never been
considered a military benefit in assessing the legitimacy of weapons,
and this approach should continue.' Carnahan, B.M.,

158

tional Humanitarian Law
Anti-Personnel Mines on the Battlefield under Interna

ar targets,

stamina and cohesion of opposing forces, efectiveness against particul

and control,
troops involved. 11'4
availability of alternate weapons, cost, and the security of the
to overcoming these objections, the ICRC convened a meeting

of governmental
ted that '[i]n
sugges
a result of the discussions, the ICRC
its design, causes effects on health which may constitute
determining whether a proposed weapon, by
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States take into account the health-based criteria
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of medical experts in "The SIrUS Project"
a
proposed (...) on the basis of work carried out by group
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and endorsed by a number of medical associations:1465 At the 27 International Red Cross
which SirUS might help
in Geneva in November 1999, delegates agreed only to'analyse the extent' to
date, only Australia has
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To
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1466
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legality of weapons.
reviewing
declared publicly that it will take the criteria

With a view
experts in Geneva in early 1999. As

Weapons Causing Superfluous Injury or Unnecessary Suffering
it is necessary to consider
to
In determining the application of the principle anti-personnel mines,
been
prohibited because they cause
historical precedent. A number of weapons have ostensibly
with exploding bullets in 1868.
superfluous injury or unnecessary suffering, beginning

Exploding Bullets
'The Contracting Parties engage mutually to
According to the 1868 St Petersburg Declaration:
or naval troops of any
renounce, in case of war among themselves, the employment by their military
with fulminating or
or
projectile of a weight below 400 grammes, which is either explosive charged
inflammable substances.'
The use of explosive projectiles as artillery munition had already been long established and was
use against infantry, however, was seen to be avoidable in
perceived to be militarily necessary. Their1467
400 grammes set in the St Petersburg
military terms, and therefore superfluous. The weight limit of
considerably
Declaration was, however, 'set rather arbitrarily; artillery projectiles of the time were
400 grammes. (...) The absolute weight
heavier, whereas infantry munitions were much lighter than,1468
strictly.
too
limit set in 1868 should therefore not be taken

Expanding Bullets
In the 189Os, the British were engaged in fighting tribesmen of the Indian North-West Frontier.
The military expressed concern about the stopping power of the .303 calibre Mark II high-velocity
bullet being used in the new Lee-Mitford rifle.1469 While endeavouring to produce a potent bullet,
Captain Clay of the ammunition factory at Dum Dum (near Calcutta) found that by slitting the nickel
wound and effectively halted the incoming soldier. It
easing of the bullet, the lead filling spread in the
1470
wound
the
very considerably.
also aggravated

Ms Doswald-Beck of the ICRC has
"Unnecessary Suffering, The Red Cross and Tactical Laser Weapons", op. cit., p. 730.
be validly taken into account when making
also pointed out that 'the terror value of a certain weapon is not a factor that can
an assessment of the military utility of a weapon for the purpose of this rule.' Doswald-Beck, L. (ed.), Blinding Weapons,
ICRC, Geneva, 1993, p. 331.
1464 Resort to War and Armed Force, 1974 Digest 1, p. 708, cited by Carnahan, B.M., "Unnecessary Suffering, The Red
Cross and Tactical Laser Weapons", op. cit., pp. 713-4.
1465 point 19, Draft Plan of Action of the 1999 International Conference of the Red Cross and Red Crescent.
1466 Edwards, R., "Humane Killing", New Scientist, 4 December 1999.
1467 Oeter, S., "Methods and Means of Combat",op. cit, p. 122, citing Kalshoven, F., "Arms, Armaments and International
Law", Recueil des Cours 191 (1985 ID, pp. 205-8 and 212-3.
1468 Oeter, S.. "Methods and Means of Combat", op. cit., p. 122.
1469 0,Connell, R.L., Of Arms and Men, Oxford University Press, Oxford, UK, 1990, p. 232.
1470 Ffoulkes, C.J., Arms and Annament, Harrap & Co., London. 1945. p. 69.
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The Declaration (IK 3) Concerning Erpanding BuUets, adopted at the First Hague Peace
Conference of 1899, prohibited the use of 'bullets which expand or flatten easily in the human body,
such as bullets with a hard envelope which does not entirely cover the core or is pierced with
incisions. ,1471 The prohibition was adopted despite objections from Great Britain1472 and the US, 1473 two
of the leading military powers of the day. 1474
It is widely agreed that the prohibition on the use of dumdum bullets has achieved the level of
1475
But the application of this principle to modern
customary international law applicable to all States.
1476
bullets remains problematic.
Efforts to outlaw in the 1980 Convention on Certain Conventional
Weapons certain small calibre ammunition producing analogous effects to the dumdum bullet
1477
as did those in the First Review Conference of the Convention, which
failed,
ended in May 1996.
Cassese refers to a statement made by the Dutch delegate to the 1868 negotiations, who proposed
the prohibition which was subsequently laid down in the Declaration on expanding bullets (and who
was also the Rapporteur of the Sub-Commission entrusted with drafting the Declaration):
'The dumdum bullet whose point is very soft, whose projectile covering is very hard, and whose
interior is formed of a softer substance, makes, by exploding at the slightest resistance, enormous

ravages in the body, its entrance being very small, but its exit very large. It is suficient to disable an
anned man for the rest of the campaign and such ravages are not necessary.

,1478

1471 See Documenti on the Laws of War, p. 40.
It has been claimed that Great Britain objected to the proposed prohibition on the grounds that the dumdum bullet did not
expand in such a manner as to create wounds of exceptional cruelty and that, in fact, the wounds were less severe than those
produced by certain rifles which had been in use. Documents on the Laws of War, p. 40. However, Sir John Ardagh, one of
the British representatives at the 1899 Hague Peace Conference, claimed that the enemies encountered in the colonies were
not to be equated with signatories of the St Petersburg Declaration, nor should they be treated as such:
1472

fl'lhere is a difference in war between civilised nations and that against savages. If, in the fonner, a soldier is
wounded by a small projectile, he is taken away in the ambulance, but the savage, although run through two or three
times, does not cease to advance (...) For this reason the English delegate demands the liberty of employing projectiles

of sumcient efficacy against savage races.
Cited in Scott, J .B ., The Proceedings ofthe Hague Peace Conferences: the Conference of 1899. OxfordUniversity Press,
New York, 1920, pp. 286-7. See also O'Connell, OfArms andMen, op. cit., p. 232; Kalshoven, F., "The soldier and his golf
c\ubs", in Swinarski, C. (edj, Studies and essays on international humanitarian law and Red Cross principles in honour of
Jean Pictet, op. cit., p. 375.
Moreover, that Great Britain realised that the dumdum was not likely to be acceptable to the international community is
suggested by the fact that it conducted experiments with a view to producing a more humane but equally effective bullet. This
had already been achieved in 1897, at least to a certain extent, with the development of the Mark III bullet. Ffoulkes, C.J.,
Arms and Annament, op. cit., p. 69.
1473
The US's objections allegedly included an assertion that since the bullet was being used by the British Army any
condemnation should follow from real evidence of its effects rather than from implication drawn from its design. See
Documentg on the Laws of War, p. 39. Carnahan, however, suggests that the motivation for the US objection was that they
were about to put them to use in the Philippines. Carnahan, B.M., "Unnecessary Suffering. The Red Cross and Tactical Laser
Weapons", op. cit., p. 719.
1474 According to one authority, the decision that expanding bullets caused unnecessary suffering resulted from the fact that
they actually had little military value (even Great Britain and the US were only intending to use them against'savages' not in
armed conflict) and yet inflicted severe injuries on their victims. Carnahan, B.M.,
"Unnecessary Suffering, The Red Cross
and Tactical Laser Weapons",op. cit, p. 721.
1475
Thus, Article 8(2)(b)(xix) of the 1998 Rome Statute of the International Criminal Court provides that the Court will have
jurisdiction over the use of expanding bullets as a war crime committed in the course of an international armed conflict. See
for instance Roberts, A. and Guelff, R., Documents on the Laws of War, 3rd edn.,op. cit, pp. 63,677.
It had already been asserted in the 1970s that a customary prohibition had resulted from the practice of States in the First
World War in refraining from their use. Robblee Jr., Capt. P.A., "The Legitimacy of Modern Conventional
Weaponry", op.
cit, p. 442, footnote 70. In addition, as has been noted, Britain had acceded to the Declaration in 1907, and the US had
formally declared it would abide by its terms. Carnahan, B.M., "Unnecessary Suffering, The Red Cross and Tactical Laser
Weapons",op. cit, p. 720. For an interesting discussion of allegations of violations of the use of dumdum bullets in the First
World War see Stockholm International Peace Research Institute, Working Papen onIntemationalLaw andthe Prohibition
of Unnecessary Injuo•, SIPRI, Stockholm, 1974.
1476 See for instance Oeter, S., "Methods and Means of Combat", op. cit., p. 123.
1477
See Documents on the Laws of War, p. 471.
1478 Cas
sese 's emphasis. The quotation is taken from SCott. J.B.
(ed), Proceedings of The Hague Peace Conference 1899,op.

cit. p. 286.
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On this basis, Cassese argues that weapons causing'incurable wounds', namely wounds remaining
unhealed even after the cessation of war, are unlawful, while weapons are permitted that disable
combatants for the (foreseeable) length of belligerent hostilities.1479 He goes on to claim that 'what is
to
a
important is the inevitability or the high degree of probability for weapon incapacitate men with
one
the
effects
consisting in disabling an
lasting effects. Ordinary bullets have among their possible
If on the contrary a
usual
effect.
enemy for the rest of his life; but this is neither the typical nor the
of action for a period largely
of
weapon by its very nature produces the normal effect putting men out
exceeding the length of a war, that weapon could be regarded as illegal.'1480 If true, this statement
would have a profound impact on the legality of at least buried blast anti-personnel mines, since
traumatic, or at least surgical, amputation invariably results to the person who triggers such mines.

Chemical and Bacteriological Warfare
According to Oeter, the 'bans on the use of poisonous gases as a means of warfare provided forby
the Geneva Gas Protocol of 1925 and the Biological Weapons Convention of 1972 were further steps
,1481
It is suggested by
on the war to a total ban on the use of certain particularly barbaric weapons.
some1482 that the prohibition on the use of poison gas rests on the customary prohibition against
1483
poisoned weapons, which according to one commentator dates back to at least the late Middle Ages.
Thus, according to one commentator: 'When some of the later persistent gases of World War I (...)
settled in the mud holes and sometimes streams and wells of no-man's land, the similarity to the
,1484
outlawed poisoning of wells was instant legal linkage to the century-old ban on such actions.
Referring to 1899 Hague Declaration Concerning Asphyxiating Gases, which purported toprohibit
the use of projectiles whose sole object was to diffuse asphyxiating gases,1485 it is suggested that the
international law prohibiting the use
agreement was derived from the general principles of customary
1486
of poison and materials causing unnecessary suffering.

Non-Detectable Fragments
The Protocol on Non-Detectable Fragments (Protocol I) annexed to the 1980 Convention on
Certain Conventional Weapons provides that: 'It is prohibited to use any weapon the primary effect of
which is to injure by fragments which in the human body escape detection by X-rays.' This
beguilingly simple provision was adopted by consensus and without too much difficulty since no one
was thought to be either manufacturing or planning to manufacture such a weapon. Weapons with
1487
such secondary effects, such as plastic mines, are not covered by the prohibition.

Blinding Laser Weapons
Prior to the adoption in October 1995 of Protocol IV to the 1980 CCW, one authority had claimed
that the 'practical significance' of the prohibition on the use of weapons causing superfluous injury or
unnecessary suffering was demonstrated by the 'continuing discussion on the legality of laser guns, a
new weapon which can cause blindness.' It was thus asserted that there were 'convincing arguments
that such laser weapons could be useful in a military conflict, but they are also claimed to cause
1479

Cassese, A., "Weapons causing unnecessary suffering: Are they prohibited?",op. cit, p. 18.

1480 Ibid.

"Methods and Means of Combat", op. cit, 9 114.
Cassese, however, claimed that the prohibition on bacteriological weapons was due to their indiscriminate nature. See

1481 Oeter, S.,
1482

also ICRC Commentary on the 1977 Additional Protocols, op. cit., p. 623.
1483 Carnahan, B.M., "Unnecessary Suffering, The Red Cross and Tactical Laser Weapons",op. cit, p. 714 citing Meron, T.,
Henry's Wars and Shakespeare's Laws, 1993, p. 116, and Khadduri, M., WarandPeace in the Law ofIslam, 1955, p. 104.
1484 Hammond Jr., J.W., Poison Gas, 77ze Myths Versus Reali(y, Greenwood Press, Westport, US, 1999, p. xi.
1485 And was therefore an albeit unsuccessful precursor to the 1925 Geneva Gas Protocol.
1486
Roberts, A. and Guelff, R., Documens on the Laws of War, 3rd edn., op. cit, p. 59.
1487 See for instance Oeter, S., "Methods and Means of Combat", op. cit., p. 124.
-
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"superfluous injury" in the sense of aggravated suffering not justified by corresponding advantages in
neutralising enemy combatants. ,1488
According to the ICRC: 'Blinding as a method of warfare is a superfluous injury and a cause of
unnecessary suffering, both of which are prohibited under existing international humanitarian law. ,1489
A retired US military lawyer, though, vigorously asserts that the ICRC 'is wrong as a matter of law
and (...) blinding as a method of warfare, particularly with a laser weapon, does not violate existing
international law norms.'1490 However, the same authority accepts that the blinding laser rifle offers a
military value that 'appears marginal at best. Even if such weapons needlessly blind only a few
combatants, it will be difficult to argue that their suffering was militarily necessary. ,1491

The Application of the Principle to Anti-Personnel Mines
On the basis of application of the principle to specific weapons since 1868, the following
conclusions have been drawn:
'(1) An otherwise effective weapon becomes unlawful when it is deliberately alteredforthepurposeof
increasing the suffering it inflicts. Examples include poisoned bullets and barbed bayonets.
(2) A new weapon or method of warfare may inflict unnecessary suffering if its military advantages
are marginal. temporary or otherwise vastly disproportionate to the anticipated increase in sullering.
The dumdum bullet is an example.
0) The legaliV of a weapon may change depending on technological and militag developments.
Small calibre explosives or incendiary ammunition in air warfare are examples of weapons whose
status change according to technological developments.
(4) A weapon may not be deliberately selected for the sulfering that it infticts when other, equally

ejfective means
are readily available. Examples includeprojectiles filled withglassornon-detectable
,1492
fragments.
Anti-Personnel minesperse do not fit into any of these four categories. And yet, the suffering that
they inflict is acute. According to then ICRC President Dr Comelio Sommaruga:
'Ifaperson steps on a buried anti-personnel mine, his orherfoot or leg is blown ojf. Theforce of the
blast drives earth, grass, the vaporized mine case and portions of the victim's shoe andfoot upwards
into the tissues of the other leg, buttocks, genitals, arms and sometimes the eyes. With those mines
which have a larger volume of explosive, death may be inevitable. If the wounded person gets to
hospital and if the hospital has the necessary facilities and expertise (both of which are rare in mine
a#ected countries) he or she will require several operations. will stay in hospital four weeks at least
and will require a safe blood transfusion. Awaiting the survivor is permanent and severe disability
with aN the social, psychological and economic implications of being an amputee. Mines are designed

to produce these e#ects. Likewise. fragmentation mines. which can propel hundreds of metal
fragments into a person at waist height, are designed to inflict very severe wounds. "Very severe"

means tearing the person apart, or, for the one who triggers the mine. death C..) Would not most
people, including soldiers, describe the effects of mines described above as superfluous and excessive

to the military need? ,1493

Yet, a leading humanitarian lawyer has raised the question of whether a weapon that has been used
ages without attracting such a complaint can be found to violate the prohibition on weapons
causing superfluous injury or unnecessary suffering (the implication being that the criteria or standards
for assessing superfluous injury or unnecessary suffering have changed, rather than the weapon). 1494

for

1488 Ibid, p. 116.
1489

ICRC, Blinding Weapons, Campaign leaflet, ICRC, Geneva, 1995, p. 7, quoted by Carnahan, B.M., "Unnecessary
Suffering, The Red Cross and Tactical Laser Weapons", op. cit., p. 705.
1490 Camahan, B.M., "Unnecessary Suffering, The Red Cross and Tactical Laser Weapons", op. cit., p. 708. Sweden had
proposed a prohibition on blinding as a method of warfare. A protocol including this assertion was not, however, adopted.
The US objected strongly, arguing that it would lay the ground for false war crimes charges.
1491 Carnahan, B.M., "Unnecessary Suffering, The Red Cross and Tactical Laser Weapons",op. cit., 9 730.
1492

Ibid., p. 722.

1493 Sommaruga, C., "Does the nature of mine injuries also justify a total ban?", UN, Landmines, Vol. 1.4, September 1996,
.11.Hampson, F., letter to
494
the author, 19 March 1997. Though, as Ms Hampson points out, the definition of cruel, inhuman
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Likewise, the ICRC in its official commentary ot Article 36 of 1977 Additional Protocol l points out
that ' it cannot be expected that States will introduce specific prohibitions on the basis of general
as ana posteriori condemnation of prior use of
principles, when such prohibitions could be considered
such weapons.

,1495

According to the US, the fact that amended Protocol II to the 1980 CCW prohibits the use of
superfluous injury or
mines, booby-traps or other devices which are designed or of a nature to cause
unnecessary suffering 'implicitly' makes clear that they are not, perse, of such a nature.1496 The US
does, however, consider that a mine filled with shards of glass would come under the prohibition
'because the shards would be undetectable by X-ray in the victim's body, and this would cause
31497
suffering that would be wholly unnecessary for its military purpose.
Dr Robin Coupland of the ICRC, however, points out that: 'Buried or "point detonating" antiwhich cause specific and severe injury resulting in
personnel mines are the only conventional weapons
specific and permanent disability. The treatment of the injury requires, on average, twice as many
,1498
operations and four times as many blood transfusions as injury from other weapons.

Conclusion
The principle against the use of weapons that inflict superfluous injury or unnecessary suffering is,
view of the author, intended to protect combatants rather than civilians, who are protected under
the
in
other customary principles of international humanitarian law. Although it is obviously lawful to target
a soldier in a situation of armed conflict, the use of weapons that needlessly aggravate or inflict
gratuitous suffering is prohibited. This view is supported by the judgment in the Nuclear Weapons
'it is prohibited to cause unnecessary
Advisory Opinion, which refers to the 'cardinal principle' that
suffering to combatants: it is accordingly prohibited to use weapons causing them such harm or
,1499
uselessly aggravating their suffering.
Buried blast anti-personnel mines contain considerably more explosive than is necessary to render
a soldier who detonates them hors de combat. They are specifically designed to cause traumatic
what military purpose is achieved
amputation of, at least, the foot and lower leg. It is thus hard to see
the soldier, when wounding him less severely would
by deliberately inflicting life-long disability on
still take him out of the battle and demand serious medical attention. It is hard to avoid the conclusion
blast anti-personnel mines, at least with the level of
seemingly reached by the ICRC that such buried
explosive they generally contain1500 are indeed 'of a nature' to cause superfluous injury or unnecessary

suffering.

1501

and degrading treatment under international human rights law has shifted over time.
1495 ICRC Commentary on the 1977 Additional Protocols, 9 421.
Relating to International Law", op. cit., 1997, 9 334.
1496 Nash. M., "Contemporary Practice of the United States
1497 Ibid.. p. 335.
injury or unnecessary suffering': from field surgery to law",
1498 Coupland, Dr. R.M., "Abhorrent weapons and 'superfluous

'is a surgeon's view.'

9 1450. He points out, though, that this
British Medical Journal, Vol. 315,29 November 1997,
1499
Nuclear Weapons Advisog Opinion, para. 78.
explosive charge is cheaper and provides other economies for manufacturers,
1500 Thus, as Croll has pointed out: 'A smaller

smaller mines require less transport and they are easier
such as a requirement for less easing material. For defending armies,
43.
9
es,
to bury and to conceal. ' 7lze Histog of Landmin
a conclusion is not possible to draw. The effect
1501 In the case of fragmentation anti-personnel mines, on the other hand, such
of use of which is hardly contested.
grenade,
legality
the
of such mines is similar to an explosion from a standard
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Environmental Protection
Environmental protection is one of the fastest growing areas of international law,1502 a reaction to
man's proliferating ability to threaten and undermine his own surroundings.1503 Until the discussion in
the 1996 Advisory Opinion of the International Court of Justice regarding the threat or use of nuclear
weapons, however, the impact of this development in the context of international humanitarian law
had been far less significant. 1504
As mentioned supra, the ICJ has declared that States taking part in armed conflict had a duty 'to
take environmental considerations into account in assessing what is necessary and proportionate in the
'1505
pursuit of legitimate military objectives.

1977 Additional Protocol I
The treaty provisions of humanitarian law most directly relevant to the protection of the
environment against the use of conventional weaponry are to be found in 1977 Additional Protocol
I,1506 and particularly its Articles 35 and 55.1507 Article 35(3), one of the 'basic rules' applicable to
methods and means of warfare 1508 prohibits the use of 'methods or means of warfare which are

1502

The Stockholm Conference of June 1972 on the Human Environment is regarded as being seminal in this regard, and, in
particular, the Declaration on the Human Environment adopted by the Conference. See for instance Clark, R.S., "Treaty and
Custom", Boisson de Chazournes, L. et aL (eds.), International Law, the International Court of Justice and Nuclear
Weapons, op. cit, pp. 178-9.
On the other hand, the definition of what is encompassed by the term environment has been the subject of some dispute.
For example, in relation to the negotiation of the 1977 Additional Protocol I, discussed below, the ICRC 'had considered that
the concept of the environment was extremely vague, and in the absence of a satisfactory definition, had deemed it best to
avoid introducing it into the draft' ICRC Commentary on the 1977 Additional Protocols, op. cit, p. 413, footnote 96. Though
compare this assertion with their commentary on Article 55. also dealing with the protection of the environment.
1503 See for instance Starke, J.G., Introduction to International Law, 10th edn., Butterworths, London, 1989, p. 401.
1504
See Greenwood, C., "Jus ad bellum andjus in beUo in the Nuclear Weapons Advisog Opinion" op. cit, pp. 256-7;
Brown Weiss, E., "Opening the door to the environment and to future generations", Boisson de Chazournes, L. etaL (eds.),
International Law, the International Court of Justice and Nuclear Weapons, op. ciL, pp. 338-53. See also Antoine, P.,
"International humanitarian law and the protection of the environment in time of armed conflict",IntemationaIReviewofthe
Red Cross, ICRC, Geneva, p. 517 et seq.
According to Richard Falk: 'In describing "existing law" on this topic one is beset by complexity, which is itself part of the
unsatisfactory character of the present international law of environmental protection in wartime[.] (...) The legal norms that
exist are scattered, and are either very general and vague, as well as subject to "military necessity" exceptions, or more
specific and relevant, but not directed at prevailing belligerent practices of the sort most likely to generate environmental
harm. Furthermore, the status and relevance of principles of customary international law are quite indefinite, as is the related
matter of whether treaty norms reflect and embody customary norms[.] (...) [I]f general norms are treated as authoritative,
then almost all environmentally harmful belligerent practices are illegal; if general norms are ignored, then almost nothing is
prohibited.' Falk, R., "The Environmental Law of War: an Introduction", p. 79. See also Oeter, "Methods and Means of
Combat", op. cit, p. 114 et seq.
1505
Nuclear Weapons Advisory Opinion, para. 30.
1506 Though note must be made of the UN Convention on the Prohibition of Military or any Other Hostile Use of
Environmental Modification Techniques (hereinafter, the Enmod Convention), adopted by the UN General Assembly in
1976, and which entered into force on 5 October 1978. According to the ICRC, the Convention sought to prevent the use of
environmental modification techniques as weapons in themselves by prohibiting the deliberate manipulation of natural
processes in order to change 'the dynamics, composition or structure of the Earth, including its biota, lithosphere,
hydrosphere and atmosphere, or of outer space.' ICRC Commentao on the 1977Additional,Protocols, p. 415, citing Article
II of the Enmod Convention.
1507 Although as has been pointed out, other customary and conventional law regulating the means and methods of warfare,
including the use of poison or the destruction of property not required by military necessity, could also be relevant. See for
exampleDocuments on the Laws of War. p. 378; Falk, R., "The Environmental Law of War: an Introduction': op. ciL, p. 94.
Indeed, during the Gulf War against Iraq in 1991, the US was forced to rely on Article 23(g) of 1907 Hague Convention IV to
condemn Iraq's setting fire to the Kuwaiti oil wells. the US not being party to 1977 Additional Protocol I.
1508
Philippe Antoine claims that the inclusion of this paragraph in an article on basic rules implies that the protection of the
environment in time of international armed conflict should be given priority in the conduct of hostilities. Antoine, P.,
"International humanitarian law and the protection of the environment in time of armed conflict'; op. cit, p. 521.
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intended, or may be expected, to cause widespread, long-term and severe damage to the natural
environment.'
One commentator describes the Protocol as 'a turning point in the history of environmental
general
protection in time of armed conflict'.1509 Yet according to another, it was customary law and
1510
environmental treaties, rather than the Protocol, which motivated the ICT to make its determination.
other, especially, Western countries, do not regard Article 35(3) as
Certainly the US and a number of
1511
forming part of customary law.
In its official commentary on Article 35(3), the ICRC refers specifically to the danger of
landmines and booby-traps, which 'have in some cases been scattered in astronomical quantities in
certain theatres of war',1512 pointing out at the same time that the threat posed to the environment 'is
not limited to the period of hostilities.'1513 Notwithstanding the status of the provision under customary
it is
law, in order to assess the legality of the use of anti-personnel mines under Article 35(3),
1514
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1512 See ICRC Commentary on the 1977 Additional Protocols, 9 411.
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Prima facie, anti-personnel landmines might appear in certain instances to fulfil at least two of the
three criteria.1518 They certainly endanger the survival of the civilian population when used in fertile
agricultural land in rural developing communities, and can render useless huge swathes of land. 1519
Whether, though, the damage lasts for a decade or more obviously depends on whether the mines are or can be cleared.152 It should be borne in mind, however, that mines and unexploded ordnance left
over from the First as well as the Second World War are still being cleared from a number of
European countries. These still cause a few dozen deaths each year, largely to farmers. However, the
report of the Rapporteur of the drafting committee responsible for the text (known rather quaintly as
'Biotope') seemed to suggest that such damage lay outside the scope of the Protocol:
-

'Others referred to battlefield destruction in France in the First World Waras being outside the scope

of the prohibitiont.1 (...) It appeared to be a widely shared assumption that battlefield damage
incidental to conventional warfare would not normally be proscribed by this provision.'
Article 55 of the Protocol, entitled 'Protection of the natural environment',1521 also addressed the
use of means of warfare and their impact on the environment in the following terms:
'1. Careshall betakeninwa,fare toprotect thenaturatenvironmentagainstwidespread, long-term
and severe damage. This protection includes aprohibition of the use ofmethods or means ofwarfare
which are intended or may be expected to cause such damage to the natural environment and thereby

to prejudice the health or survival of the population.
2. Attacks against the natural environment by way of reprisals are prohibited.'
The ICRC, while accepting that Articles 35(3) and 55 'overlap to some extent, and their tenor is
similar', claim that they do not duplicate each other. In the author's view, this claim is difficult to

sustain. The normative content is to all intents and purposes the same. At the Drafting Committee
stage the UK delegation made its feelings known in relation to Article 35 (3):
'We regard this paragraph as otiose repetition of Article 48 bis twhich would become Article 55 in the

final textl and would have preferred that paragraph 3 not be includedin this Article. We consider that
it is basically in order to protect the civilians living in the environment that the environment itselfis to

be protected against attack. Hence the provision on protection of the environment is in our view
rightly placed in the section on protection of civilians. Now that Article 33 fwhich would become

Article 35 in the final textl has been adopted withparagraph 3. we shall interpret thatparagraph in
the same way as Article 48 bis, which in our view is a fuller and more satisfactovy formulation ,1522
The difference between the two Articles had been more marked at an earlier drafting stage. The

ICRC itself had not included any provision specifically protecting the environment in its draft
Protocol, but the Australian delegation had put forward a proposal at the 1974 Diplomatic Conference
'
by which it was forbidden to despoil the natural environment as a technique of warfare.' A breach of
this provision, which included the prohibition on attacks against the natural environment by way of
reprisals that found its way into the final text, was to constitute a grave breach of the Protocol. 1523

1518

It should be noted that these requirements are cumulative, not, as in the Enmod Convention, alternatives.
1519 See for example After the Guns Fail Silent.
1520
As we have seen in Chapter 2 above, mine clearance may be expensive in terms of financial or human cost. For the
illuminating position with regard to Kuwait see Landmine Monitor Repon 1999, pp. 891, 892.
1521 According to the ICRC: 'The concept of the natural environment should be understood in the widest sense to cover the
biological environment in which a population is living. It does not consist merely of the objects indispensable to survival

mentioned in Article 54 (Protection of objects indispensable to the survival of the civilian population) - foodstuffs,
agricultural areas, drinking water, livestock - but also includes forests and other vegetation mentioned in the Convention of
10 October 1980 on Prohibitions or Restrictions on the Use of Certain Conventional Weapons, (...) as well as fauna, flora and
other biological or climatic elements.' ICRC Commentary on the 1977Addibonal Protocols, p. 662.
1522 O.R. VI. p. 118. CDDH/SR.39, Annex, citedby ICRC Commentary on the 1977 Additional Protocols, p. 1341.
1523 See for example Antoine, P., "International humanitarian law and the protection of the environment in time of armed
conflict",op. cit, p. 524. Antoine cites another author, Bretton, as suggesting that the motivation for the proposed article was
the French nuclear testing which was taking place at the time in the Pacific.
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Applicability to Internal Armed Conflict
most acute.
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Conclusion
In the view of the author, despite the development of environmental law, the provisions attributing
in 1977 Additional Protocol I
legal protection to the environment in times of armed conflict contained
have not yet attained the status of customary international law. Moreover, given the high threshold
contained in them, it is not surprising that one leading commentator has asserted that: 'Articles 35(3)
'1525
and 55 will not impose any significant limitation on combatants waging conventional warfare.
One author states categorically, though without justifying his assertion, that mines, booby-traps
the
and other devices 'are not of a nature to cause widespread, long-lasting and severe damage to ,1526
environment' although he concedes that 'they can nevertheless be harmful to it in many ways.
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At the debate in the UN General Assembly referred to above, the ICRC called for attention to
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The Laws of Humanity and the Dictates of the Public Conscience
The Martens Clause
The Martens Clause was named after the Russian jurist Fedor Fedorovitch Martens1528 who was
instrumental in drafting the text of the Clause and ensuring its adoption.1529 It first appeared in the
Preamble to 1899 Hague Convention IV as a response to a dispute at the 1899 Peace Conference on
the status of civilians who took up arms against an occupying force, 1530 although it is more often its
inclusion - unchanged - in the Preamble to 1907 Hague Convention IV that is cited in the literature.
The paragraph reads as follows:
'Until a more complete code of the laws of war has been issued, the high contracting Parties deem it
expedient to declare that. in cases not included in the Regulations adopted by them, the inhabitants

and the belligerents remain under the protection and the rule of the principles ofthe law ofnations, as
they result from the usages established among civilised peoples, from the laws of humanity, and the
dictates of the public conscience.'
Although adopted unanimously at the two respective Hague Peace Conferences, 1531 since the
clause was not included in the main body of the Convention its status as customary law was never as
clear as that of the provisions of the Convention and the annexed Regulations. It was, however,
included in the clause on denunciation common to the four 1949 Geneva Conventions 1532 and then as
Article 1 (2) of 1977 Additional Protocol I,1533 with only slight amendments. 1534
According to one commentator, the primary importance of the Martens clause is that it disproves

the claim sometimes made that anything that is not specifically prohibited by international
humanitarian law is ipsofacto lawful.1535 Two views of the clause can be distinguished: a broader one
that claims that weapons thought to be contrary to the principle of humanity as conceived by the
general public were prohibited; 1536 the other, narrower, view held that a weapon was prohibited once it
could be shown that the influence of public opinion'had resulted in the introduction of a new principle
of customary international law denying the legitimacy of a particular weapon in war'.1537 According to
1528

For background on the adoption of the clause and the life and work of Martens see for instance Pustogarov, V., "Fyodor
Fyodorovich Martens (1845-1909) - A Humanist of Modern Times",International Review ofthe Red Cross (IRRC),No. 312
(May-June 1996), Geneva, pp. 300-14; and Best, G., Humani(y in Wa re, op. cit., pp. 163-6.
1529
See for instance Best, G., Humani(y in Wa,fare, op. ciL, p. 165.
1530 See ibid, 9 164; and Ticehurst, R., "The Martens Clause and the Laws of Armed Conflict", International Review ofthe
Red Cross, No. 317 (March-April 1997), Geneva, p. 125 et seq.
1531 See for example ICRC Commentary on the 1977 Additional Protocols, p. 38.

1532 For instance Article 63 of the Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in

AnnedForces in the Field of 12 August 1949 states interalia that: 'The denunciation shall have effect only in respect of the
denouncing Power. It shall in no way impair the obligations which the Parties to the conflict shall remain bound to fulfil by
virtue of the principles of the law of nations, as they result from the usages established among civilized peoples, from the
laws of humanity and the dictates of the public conscience.'
1533
In its official commentary on the article, the ICRC claimed that the Martens clause applies independently of participation
in the treaties containing it, though without giving overt justification for this assertion. SeeICRC Commentag on the 1977
Additional Protocols, 939.
1534 6
In cases not covered by this Protocol or by any other international agreements, civilians and combatants remain under
the protection and authority of the principles of international law derived from established custom, from the principles of
humanity and from the dictates of public conscience.'
1535
Robblee Jr., Capt. P.A., "The Legitimacy of Modern Conventional Weaponry", op. Cit, p. 415.
1536
Professor Greenwood, for example, states that it is 'not clear (...) whether the Martens Clause (...) introduces into
humanitarian law a rule that all weapons and means of warfare are to be judged against the standard of the "public
conscience" even if their use does not contravene the specific rules of customary international law such as the unnecessary
suffering principle.' He personally rejects the possibility as being 'impracticable' since 'the public conscience' is too vague a
concept to be used as the basis for a separate rule of law and has attracted little support. Greenwood, C., "Historical
Development and Legal Basis", op. cit., p. 28. Greenwood's view is shared by the author.
1537
Ibici,pp. 421-2. As Robblee asserts, 'the fundamental difficulty with accepting the public opinion criterion is that it is
more appropriate as a political consideration than as an independent legal criterion regulating weaponry: See also
Kalshoven, F., "The Conference of Government Experts on the Use of Certain Conventional Weapons, Lucerne, 24
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another view: 'The Martens Clause is important, because it confirms the persistence of customary
international law in relation to belligerent practices not covered by treaty norms, and extends the law
of war to States that have failed to accede to recent developments in treaty law. The true relevance of
this purported applicability of customary norms depends on the existence of a forum or tribunal that
31538
can offer authoritative interpretations of contested practices.
Ticehurst, reiterating that there is no accepted interpretation of the Martens Clause, cites the view
of Professor Greenwood that the Clause merely serves as a reminder that customary international law
1539
He refers to theNuclear Weapons Advisog
continues to apply after the adoption of a treaty norm.
Opinion, in which judgment it was merely stated, rather unsatisfactorily and without justifying the
assertion, that the Martens Clause had 'proved to be an effective means of addressing the rapid
evolution of military technology. '1540

Applicability to Internal Armed Conflicts
According to Miyazaki, ' [t]he Martens Clause plays an important role particularly in non91541
because of the absence of extensive legal regulation as is the case
international armed conflicts
with international armed conflicts. In contrast to 1977 Additional Protocol I, 1977 Additional Protocol
II applicable to high intensity internal armed conflicts contained a truncated form of the Martens
Clause and in the Preamble, not an operative provision.

'Recalling that, in cases not covered by the law in force, the human person remains under the
protection of the principles of humanity and the dictates of the public conscience.'
In its official commentary the ICRC explained that the different wording 'takes into account the
specific nature of non-international armed conflicts[.] (...) If a case is "not covered by the law in
common Article
force", whether this is because the parties do not consider themselves to be bound by
,1542
not bound by Protocol II, this does not mean that anything is permitted.

3, or are

Conclusion
In the view of the author, the Martens Clause plays two roles: the first, in reminding combatants
that merely because there is no applicable law to certain behaviour or at certain times, that does not
mean that there are no constraints that apply. Unfortunately, such a clause is likely to have negligible
to the present case, is in testing the legality of
impact in practice. The second role, of more relevance
the use of weaponry that is not already regulated under existing humanitarian law.
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international humanitarian law (obviously as long as they are aimed at a military objective) but the
reality of their use by NATO in the conflict against the Federal Republic of Yugoslavia is that they can
malfunction and cause significant civilian casualties, both during and after conflict. This concern led
to the presumed Executive Directive by the White House in mid-May 1999 prohibiting their further
use in the conflict by US forces (although the RAF continued to deploy the weapons.)1544
Public opinion played a key role in ensuring the successful adoption of the Convention on the
Prohibition of Anti-Personnel Mines. It did not per se make anti-personnel mines illegal although it
has made it much harder politically to be seen using them. Indeed, according to the President of the
First CCW Review Conference:
'In a setting which excluded a number of major mine-using and mine-producing countries. some
hundred states were able to translate theirunderstanding of the "dictates ofpublic conscience" in the
words of the Martans clause, into a treaty text banning anti-personnel landmines. ,1545
It seems obvious that in the future development of international humanitarian law with respect to
weapons, the 'laws of humanity' and the 'dictates of the public conscience' will continue to have a
role to play, at least in standard setting.

1544 See

for instance ICRC, Exptosive Remnants of War, ClusterBombs andLandmines in Kosovo, ICRC, Geneva, August

2000.

1545 Mares , L. and Maslen, S. (e(is.), 77te Banning of Anti-Personnel Landmines, op. cit., p. xxiv.
ca
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while quoting with approval its earlier judgement above cited, adopted in practice "a far less rigorous
conventions - including common Articles 1
approach, holding that numerous provisions in multilateral
and 3 of the 1949 Conventions - has become part of customary law although the Judgement contains
been based if the
no examination of the State practice upon which such conclusions should have
„1549
followed.
been
has
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approach in the Worth Sea Continental Shelf Casesl
It is claimed that treaties dealing with the conduct of war have been particularly susceptible to
authors and States alike that
becoming customary law. In this regard, it is widely acknowledged by
Protocols of 1977 have been elevated to
many provisions of the Geneva Conventions and Additional
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With regard to Article 1
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'specific expression' of 'the general principles of humanitarian
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common to the 1949 Geneva Conventions, the Court concluded that 'there is an obligation
United States Government, in the terms of Article 1 of the Geneva Conventions, to 'respect' the
Conventions and even to "ensure respect" for them "in all circumstances", since such an obligation
of humanitarian
does not derive only from the Conventions themselves, but from the general principles
is
law to which the Conventions merely give specific expression. The United States thus under an
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obligation not to encourage persons or groups engaged in the conflict in Nicaragua to act in violation
3 common to the four 1949 Geneva Conventions. 31552
The Court's method in the Nicaragua Case is of general interest in determining the relationship
between custom and treaty.1553 As Meron has noted, the Court's discussion of the Geneva Conventions
is remarkable for its total failure to inquire whether opinioju,"is and practice support the crystallisation
of Articles 1 and 3 into customary law. Indeed, doubts about the Court's position regarding Article 1
and 3 were expressed by judges Sir Robert Jennings and Roberto Ago. For it has been justly pointed
out that, "the parties to the Geneva Conventions have built a poor record of compliance with the norms
stated in Article 3 and evidence of practice by non parties is lacking."1554
In the Nuclear Weapons Advisog Opinion, the ICJ, like the Nuremberg Tribunal that followed
World War II, avoided any explicit discussion of the process by which treaty obligations become
customary obligations in its response to the General Assembly, although it certainly agreed that such
transformations can occur. Referring to the Hague and Geneva Conventions (and perhaps more widely
to other humanitarian law treaties), and treating them as custom, the Court made vague references to a
'broad accession' and the 'extent of the accession'.1555 Accordingly, breadth of accession is a factor
that must surely be relevant to customary status1556 but the Court's analysis is, in the view of one
,1557
The strongest reference to the
authority, 'ultimately as unsatisfactory as the Nuremberg Tribunal.
matter is a quotation made by the Court, with obvious approval, of a statement of the Secretary
General in respect of offences proposed in Articles 2 to 5 of the Statute of the International Tribunal
for the Former Yugoslavia Tribunal:

of the provisions of Article

"In the view of the Secretag-General, the application of theprinciple nullum crimensin lege requires
that the international tribunal should apply rules of international humanitarian law which are beyond

doubt part of customaty lawf.1 C.-) The part of conventional international law which has beyond
doubt become part of customary law is the law applicable in armed conflict as embodied in: the
Geneva Conventions of 12 August 1949 for the Protection of War Victims: the Hague Convention (1V)
Respecting the Laws and Customs of War on Land and the Regulations annexed thereto of 18 October
1907; the Convention on the Prevention and Punishment of the Crime of Genocide of 9 December
"1558
1948; and the Charter of the International Military Tribunal of 8 August 1945.

In the view of the author, however, even the core provision of the Convention on the Prohibition
of Anti-personnel Mines against use of anti-personnel mines, let alone the Convention as a whole, has
not yet attained the status of customary law. There are too many major military States outside the
Convention that may justifiably consider themselves 'specially affected' by its provisions and which
purport to reserve the right to use the weapons, albeit under restricted circumstances. That said,
however, a number of these: Belarus, Georgia, the Russian Federation, Turkey, and the US, for
instance, have all indicated their willingness to consider adherence within the coming years. Other key
States, such as China and India have expressed support for a phased approach towards the total
prohibition of anti-personnel mines. In addition, as notedsupra, violations by signatories orparties to
the Convention have been relatively small in number and extent.
1552 Ibid.
1553

Meron, T., "The Geneva Conventions as Customary Law", op. Cit., p. 351.
1554 Ibid, pp. 357-8.
1555 ICJRepors 1996 paras. 79 and 82. In paragraph 82, the Court refers as well to "the fact that the denunciation clauses
that existed in the codification instruments have never been used." According to one comment, "perhaps this is a factor
relevant to whether the obligations have become customary ones, and thus not subject to unilateral denunciation." See Clark,
R.S., "Treaty and Custom", Boisson de Chazournes, L. & Sands, P., InternationalLaw, theInternational Coun oflustice and

Nuclear Weapons, op. cit, p. 175. note 15.
1556 Refer on this point to the Nonh Sea Continental Sea Shelf Cases stating that "a very widespread and representative
participation in the Convention might suffice of itself, provided that it included that of States whose interests were specially
affected." ICJ Reports 1969, para. 73.
1557 Clark, R.S., "Treaty and Custom", op. cit., p. 175.
1558 Report of the Secretary-General pursuant to paragraph 2 of Security Council Resolution 808(1993) with which he
introduced the Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, paras. 33-5, quoted in the
Nuclear Weapons Advisory Opinion, para. 81.
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The ICRC Customary Law

Studyl559

In December 1995 the 26th International Conference of the Red Cross and Red Crescent endorsed
a recommendation by the 1995 Intergovernmental Group of Experts for the Protection for War
Victims that: "the ICRC be invited to prepare, with the assistance of experts in IHL [international
humanitarian law] representing various geographical regions and different legal systems, and in
consultation with experts from governments and international organisations, a report on customary
rules of IHL applicable in international and non-international armed conflicts, and to circulate the
report to States and competent international bodies."1560 As a consequence, the ICRC has since been
preparing and drafting the most comprehensive study of customary rules of international humanitarian

law ever undertaken.
For research purposes the study has been divided into six parts:
o
o
o

principle of distinction:
methods of warfare;
use of weapons;

o
o

specijic protection regimes;
treatment of persons and human rights law applicable in armed conflict; and

o

accountability and implementation.

In accordance with the elements of customary law, the ICRC has commissioned or conducted
1561
and/or legal
research into both national and international sources reflecting State practice (usus
opinion (opinio juris).
As regards national sources, since it would have been practically impossible to carry out research
in every country, a selection was made of some 50 countries whose national source material was
researched by one or more national researchers at the invitation of the ICRC. These 50 countries were
selected by an overall Study Steering Committee1562 on the basis of geographic representation as well
as on the basis of recent experience with armed conflict. In the end, national reports were prepared
concerning nine countries in Africa, eleven in the Americas, nine in Asia, twelve in Europe, and nine
in the Middle East. Significant practice of other countries was identified through research into
international sources and ICRC archives.
The sources of State practice and legal opinion collected by the national researchers include
and to international bodies), opinions
diplomatic correspondence, policy statements (both to national
to armed and security forces,
orders
military
manuals,
of official legal advisers, police manuals,
and
practices, legislation, judicial decisions,
military communiqu6s during war, executive decisions
to treaties or when refusing to adopt,
reservations
when
comments
and
making
government responses
sign, or ratify a treaty, official government responses to NGO allegations and to international
1563
organisations, and, if necessary, press releases.
1559
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1560 Resolution 1 of the 26th International Conference of the Red Cross and Red Crescent (Geneva, 1995).
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In general, research for the study has focused on State practice during the last twenty years, although as noted supra,

customary international law cart emerge in an even shorter period of time.
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International practice is reflected in a variety of sources: resolutions adopted in the framework of
the United Nations (in particular the Security Council, the General Assembly, and the Commission on
Human Rights), United Nations ad hoc investigations, the work of the International Law Commission
and comments it elicited from governments, the work of the Sixth Committee of the UN General
Assembly, reports of the Secretary-General, thematic and country-specific procedures of the UN
Commission on Human Rights, reporting procedures before the Human Rights Committee under the
International Covenant on Civil and Political Rights, the travaurpr*anatoires of treaties, the practice
of international organisations, the findings of specialised institutes, State submissions to international
and regional courts, international court decisions, and press releases and NGO statements if needed.
The various findings of the different studies have since been consolidated and comprehensive
documents revised, following input from government and other experts. It is now expected that the
ICRC will publish the final Study documents in early- to mid-2001. Although it would not be
appropriate to second-guess the ultimate findings of the ICRC Customary Law Study, on the basis of
discussions with the relevant ICRC experts, it seems most unlikely that the study will conclude that a
prohibition on the use of anti-personnel mines has already crystallised as a norm of customary
international law. It does, though, recognise the trend in that direction and may discern the existence of
a customary norm in favour of the eventual elimination of the weapons.
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Concluding Remarks

It has been claimed that the law on the battlefield stands at the 'vanishing point' of the law of war.
Accordingly, this work has sought to consider not only the legality under international humanitarian law
of the use in armed conflict of anti-personnel mines, but also the prospects for that law being
respected in
practice - on the battlefield.

The Development and Use of Anti-Personnel Mines
The invention of these 'infernal machines' is usually attributed to a Confederate Officer during the
American Civil War. The first casualties of these early anti-personnel mines were reported on 4 May
1862; even some of the Confederate troops thought them 'barbaric' and the officer's commander forbade
their further use, declaring them neither a 'proper nor effective method of war'. Yet, despite concerns on
both sides, the weapons continued to be used. In a salutary indication of the problems that would
subsequently be confronted as a result of the use of anti-personnel mines on the battlefield, in 1960 five
landmines from the Civil War era were recovered in Alabama: nearly 100 years after they were laid, the
powder was still quite dangerous.
Largely as a result of the static trench warfare in which the machine gun ruled supreme, antipersonnel mines were not extensively deployed on the battlefield in Europe during the First World War.
In the Second World War, however, tens of millions of landmines, both anti-personnel and anti-tank, were
used by all parties. One particular German-made anti-personnel mine was said to be 'probably the most
feared device encountered by Allied troops in World War Two.'
The Vietnam War saw the first widespread use of remotely-delivered or 'scatterable' mines by US
forces seeking to stop the flow of men and material from North to South Vietnam through Laos and
Cambodia. Aerially-delivered anti-personnel mines had a number of obvious advantages of their
manually-emplaced counterparts: they could be deployed rapidly, required little logistic support, and
could be laid deep within enemy-held territory, causing disruption in troops movements and supply lines,
all with minimal risk to the air-crews. But at the same time, they represented a substantial danger to
advances by friendly forces, and a huge post-conflict threat to the civilian population.
Yet, while mine technology advanced rapidly, the typical use of landmines remained of 'longlived ,1564 manually-emplaced anti-personnel mines in internal armed conflicts by both government armed
forces and armed opposition groups. In Angola, Cambodia, Ethiopia, Mozambique, Nicaragua, Iraq,
Somalia, Sudan and many other countries, mines were used to terrorise civilians and control their
movements. And as the Soviet Union crumbled, bitter conflicts in the Caucasus and the former
Yugoslavia, which included some of the world's leading landmine producers, saw widespread use of antipersonnel mines. Half a century on from the appalling destruction inflicted by the Second World War,
battlefields in Europe were once more littered with explosive remnants of war.

1564 That is, without any self-destruct or self-neutralisation mechanism incorporated. Such mines are sometimes referred to as
'dumb' mines. Self-destruct mechanisms are, as the name suggests, automatically functioning devices incorporated into the mine
that cause it to explode after a pre-set period of time; self-neutralisation uses a chemical process to render the mine inert.
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The Legality of Anti-Personnel Mines on the Battlefield Under
International Humanitarian Law
Customary International Humanitarian Law
Customary rules of warfare are part of the very first rules of international law. Yet, history has
demonstrated the limitations of customary prohibitions in controlling the use of certain particularly
injurious weapons. The basic rule of modern customary international humanitarian law is reproduced in
1977 Additional Protocol I whereby it is stated that: 'In any armed conflict, the right of the parties to the
conflict to choose methods or means of warfare is not unlimited.' Thus, a party to a conflict is not free to
use any weapon it wishes, nor in a manner of its own choosing; legal restraint is thus imposed by
customary and conventional international law.
Although customary international law prohibits the use of inherently indiscriminate weapons weapons that are incapable of being directed accurately against a military objective -, anti-personnel
mines do not fall within this category. Certainly, anti-personnel mines may have indiscriminate effects:
even when the greatest care is taken to ensure that civilians are not caught up in a mine blast, there is still
no guarantee that civilians will not be injured. And regrettably, instances of parties to the conflict taking
the necessary care are relatively few and far between. Yet, a set of clear conditions for'responsible' (ie.,
lawful) use do exist and could ensure that collateral loss of life and limb to civilians is reduced to a
minimum. Anti-personnel mines should be marked and fenced, their use carefully recorded, and, in the
case of remotely-delivered mines, should self-destruct quickly after deployment on the battlefield. The
fact that these 'customary precautions' have been honoured more in the breach than the observance
represents indiscriminate use of anti-personnel mines and fully justifies their prohibition, but does not
constitute grounds for a legal determination that they are indiscriminate weaponsperse.
The principle of proportionality involves a balancing of the advantage to be expected from a military
attack against its humanitarian consequences. Thus, the use of means and methods of warfare may be
illegal, even if collateral damage to the civilian population and civilian goods could be justified in
principle by reference to 'military necessity', on the grounds that such damage is unavoidable in mounting
an effective attack on a military objective in the centre of the operation. Manifestly disproportionate
collateral damage inflicted in order to achieve operational objectives will result in the action being
deemed an (illicit) form of indiscriminate warfare.
It is not possible to argue convincingly that anti-personnel mines have no military utility whatsoever.
On the other hand, the claim by certain military authorities that this is an indispensable weapon of high
military value does not seem to be borne out by the evidence. It is rightly claimed that although antipersonnel mines are low cost their effectiveness is also low while their humanitarian cost is high. Risks to
civilians are especially prevalent in internal armed conflicts - a sad reality to which the people of Angola
and Cambodia, among many others, can testify. In many, if not most situations of internal conflict, the use
of anti-personnel mines may be expected to be disproportionate to the objective sought, especially in the
case of long-lived mines. It is by no means certain, however, that the principle of proportionality applies
in such situations.
The legal rule operating against the use of weapons that are of a nature to cause superfluous injury or
unnecessary suffering is intended to protect combatants rather than civilians. Although it is obviously
lawful to target a soldier in a situation of armed conflict, the use of weapons that needlessly aggravate or
inflict gratuitous suffering is prohibited. Buried 'blast' anti-personnel mines contain considerably more
explosive than is necessary to render a soldier who detonates them hors de combat. They are specifically
designed to cause traumatic amputation of, at least, the foot - the only widely used conventional weapon
to deliberately inflict permanent disability on its victim. It is thus hard to see what military purpose is
achieved by deliberately inflicting life-long disability on the soldier, when wounding him less severely
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achieved by deliberately inflicting life-long disability on the soldier, when wounding him less
severely
would still take him out of the battle, divert other soldiers, and demand serious medical attention. It would
seem, therefore, that such buried blast anti-personnel mines are indeed 'of a nature' to cause superfluous
injury or unnecessary suffering.
Despite the rapid and extensive development of international environmental law, the provisions
attributing legal protection to the environment in times of armed conflict contained in 1977 Additional
Protocol I have not yet attained the status of customary international law. Even were it otherwise, given
the high threshold contained in them, they would not prohibit the use of anti-personnel mines on the basis
of damage to the environment.
The 'Martens Clause' performs two functions: the first, in reminding combatants that merely because
there is no applicable law to certain behaviour or at certain times, that does not mean that there are no
constraints that apply. The second role is in testing the legality of the use of weaponry that is not already
regulated under existing humanitarian law. Neither has particular relevance to anti-personnel mines,
although public opinion played a key role in ensuring the successful adoption of the Convention on the
Prohibition of Anti-Personnel Mines. And, in the view of the author, in large part as a result of the
Convention, a customary prohibition on the use on the battlefield of anti-personnel mines is now clearly
de lege ferenda. No State can now claim persistent objector status to this new norm of international
humanitarian law.

Conventional International Humanitarian Law
It was not until the latter half of the 19 h Century that a written international agreement first prohibited
specific weapon or war. And despite widespread use in World War II, it was not until 1980 that States
finally adopted international legislation specifically restricting the use of landmines. The 1980
Convention on Certain Conventional Weapons (1980 CCW), including an annexed Protocol II that
regulated anti-personnel mines, was greeted with little fanfare. The Protocol as it stood did little more
than apply existing general customary rules to mine warfare. Moreover, it proved unable to prevent the
continuing indiscriminate use, and effects, of the weapon.
Following general agreement that Protocol II was too weak and that its scope of application should be
extended to include internal armed conflicts, a Review Conference of the 1980 CCW was convened and,
in May 1996, adopted an amended, and somewhat strengthened Protocol. Amended Protocol II attempted
to address the root of the existing humanitarian crisis by prohibiting, albeit with a long period of deferral
in the case of the requirement for self-destruction, the use of long-lived anti-personnel mines outside
marked, fenced and monitored areas. It does prohibit the use (and transfer) of 'undetectable' antipersonnel mines, though the provision allows States Parties to opt to defer compliance for up to nine years
after entry into force of amended Protocol II, and the impact of this provision on the ground is likely to be
negligible in the near future.
It is clear that both 1980 Protocol II and amended Protocol II are based on a belief in the fundamental
legitimacy of mine warfare. It assumed wrongly for the most part - that even under battlefield
conditions, 'responsible' use could be made of a weapon that clearly has a greater inherent tendency to
strike civilian or combatant without discrimination than most other conventional weapons. Even when
directly applicable, the limited prohibitions and restrictions contained in 1980 Protocol II were, for the
most part, disregarded, including by a number of the relatively few States Parties to it. Consensus
negotiations had ensured a lowest common denominator that was inadequate to confront the growing
humanitarian crisis. Indeed, the failure of the First CCW Review Conference to address effectively the
landmine problem was the catalyst, rather than the precursor, to the Ottawa Process and the Convention
on the Prohibition of Anti-Personnel Mines.
a

-
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The Convention on the Prohibition of Anti-Personnel Mines prohibits the use, production, transfer
and stockpiling of anti-personnel mines. It prohibits both long-lived 'dumb' and self-destructing'smart'
anti-personnel mines. Although there is a certain lack of clarity as to the ambit of the definition of the
weapons, the author believes that all weapons 'designed, altered or intended' to serve as anti-personnel
mines as defined in Article 2(1) are prohibited under the Convention on the Prohibition on Anti-personnel
Mines. This includes mines other than anti-personnel mines equipped with highly sensitive anti-handling
devices that are detonated by the innocent act of a passer-by. Claymore 'mines' are also prohibited, unless
used only in command-detonated mode. Unexploded ordnance, including cluster bomblets, are not
covered by the Convention, nor are booby-traps. But a clearer definition is required of what in practice
constitute booby-traps and anti-vehicle mines (especially the minimum weight needed to detonate an antivehicle mine); an Annual Meeting of States Parties to the Convention should address this issue at the
earliest possible opportunity.
The obligation to enact implementing legislation at national level contained in the Convention is
disappointingly weak. The lack of even a modified 'grave breaches' provision sets a poor precedent for
the future implementation of international humanitarian law. Notwithstanding these lacunae, national
implementing legislation remains important, including in countries where civilians as well as soldiers are
involving in laying anti-personnel mines. Sadly, as the ICRC has found, a substantial number of countries
have not yet enacted the necessary legislation to give effect at domestic level to obligations under the four
1949 Geneva Conventions.
With respect to universality of adherence to the Convention, 'the glass is more than half full.' But
although some two-thirds of the world's States have signed the Convention and more than half have
ratified it, it is rightly pointed out that a substantial number of key States remain outside its purview.
Certainly of great concern is the claim by the International Campaign to Ban Landmines' Landmine
Monitor that no less than 90 per cent of the world's estimated anti-personnel landmine stockpiles of 250
million mines are in the possession of non-signatory States.
Yet, although the absence of key States in the negotiation and adoption of the Convention on the
Prohibition of Anti-Personnel Mines is regarded by some as a major failing, it is not fatal to the
Convention's effectiveness. Moreover, it seems likely that despite prevarication, most major 'hold-out'
States will join the Convention within the decade, or at least prohibit or severely restrict the use of antileast the norm against the use of antipersonnel mines. Thus, within the next few years, universality of at
probably be assured.
will
the
Convention
itself,
personnel mines on the battlefield, if not
norm
created by the Convention on
Hand in hand with universality of adherence goes respect for the
the Prohibition of Anti-Personnel Mines - the essence of the treaty, which is a prohibition of deployment
on the battlefield. It is against this benchmark that the Convention must be judged. The signs so far are
mixed. There is little evidence that States Parties have deliberately violated the core provisions of the
Convention and clearly attested and fairly widespread use of anti-personnel mines by governmental armed

forces has only been recorded in the case of Angola, a signatory, even though allegations have been made
against other signatories and parties.
Yet, substantial deployments continued during 1999 and 2000 in a number of States, notably in the
conflict between Eritrea and Ethiopia, in Kosovo and, within the Russian Federation, in and around
Chechnya. The use of anti-personnel mines worldwide may be down - but it is not yet out.

The Implications for International Humanitarian Law of the Ottawa
Process
In terms of lessons from the Ottawa Process, perhaps the most significant is that it marks a return to
the traditional method of adopting international humanitarian law - one State leading a process that leads
to the adoption of a treaty, if necessary by a vote. In this respect, the international community will soon
face another test. In late 2000, brief intergovernmental meetings of experts will be convened to prepare
in
the Second Review Conference of the 1980 Convention on Conventional Weapons, due to take place
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2001. On its agenda could be a number of conventional weapons,
including anti-vehicle mines, cluster
bombs (and unexploded ordnance in general), small calibre bullets,
incendiary bullets, fuel-air explosives,
depleted uranium shells, and a variety of so-called non-lethal weapon technologies, including acoustic
weapons. The measures that are ultimately adopted will clearly define what future role the United Nations
should be given in the development of international humanitarian law, or whether the Ottawa Process
marks the start of a new trend in international humanitarian law.
In sum, this work should have demonstrated that although the situation is grim, there is still hope for
international humanitarian law, and there should be optimism that, with the requisite political will, certain
particularly pernicious weapons can be controlled. That such legal regulation is not universal or
universally successful does not undermine the rationale for its existence, just as the existence of crime
does not negate the need for criminal law. In the words of Bill Fenrick: 'The advances made in the law of
armed conflict are marginal, but real nevertheless. Marginal forward movements are
probably the best that
can be expected when humanitarian interests clash with military necessity at the
vanishing point of
law. *1565

1565 Fenrick, W.J., "New Developments in the Law Concerning the Use of Conventional Weapons in Armed Conflict", Canadian
Yearbook ofInternan'onal Law, Vol. 19, No. 19,1981, p. 256.
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Appendices

Declaration Renouncing the Use, in Time of War, of Certain Explosive
Projectiles
Saint Petersburg, 29 November -

11

December 1868

On the proposition of the Imperial Cabinet of Russia, an International Military Commission
having assembled at St. Petersburg in
order to examine the expediency of forbidding the use of certain projectiles in time of war between civilized nations, and that
Commission having by common agreement fixed the technical limits at which the necessities of war ought to yield to the
requirements of humanity, the Undersigned are authorized by the orders of their Governments to declare as follows:

Considering:

That the progress of civilization should have the effect of alleviating as much as possible the calamities of war;
That the only legitimate object which States should endeavour to accomplish during war is to weaken the military forces of the
enemy;

That for this purpose it is sufficient to disable the greatest possible number of men;
That this object would be exceeded by the employment of arms which uselessly aggravate the sufferings of disabled men, or
render their death inevitable;
That the employment of such arms would, therefore, be contrary to the laws of humanity;
The Contracting Parties engage mutually to renounce, in case of waramong themselves, the employmentby theirmilitary ornaval
troops of any projectile of a weight below 400 grammes, which is either explosive or charged with fulminating or inflammable
substances.

They will invite all the States which have not taken part in the deliberations of the International Military Commission assembled
at St. Petersburg by sending Delegates thereto, to accede to the present engagement.
This engagement is compulsory only upon the Contracting or Acceding Parties thereto in case of war between two or more of
themselves; it is not applicable to non-Contracting Parties, or Parties who shall not have acceded to it.

It will also cease to be compulsory from the moment when, in a war between Contracting or Acceding Parties, anon-Contracting
Party or a non-Acceding Party shall join one of the belligerents.

The Contracting or Acceding Parties reserve to themselves to come hereafter to an understanding whenever aprecise proposition
shall be drawn up in view of future improvements which science may effect in the armament of troops, in order to maintain the
principles which they have established, and to conciliate the necessities of war with the laws of humanity. (...)
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Project of an International Declaration Concerning the Laws and
Customs of War

Brussels, 27 August 1874

Means of injuring the enemy
Article 12

The laws of war do not recognize in belligerents an unlimited power in the adoption of means of injuring the enemy.

Article 13
According to this principle are especially forbidden:
(a) Employment of poison or poisoned weapons;
(b) Murder by treachery of individuals belonging to the hostile nation or army;
(c) Murder of an enemy who, having laid down his arms or having no longer means of defence, has surrendered at discretion;
(d) The declaration that no quarter will be given;
(e) The employment of arms, projectiles or material calculated to cause unnecessary suffering, as well as the use of projectiles
prohibited by the Declaration of St. Petersburg of 1868;
(f) Making improper use of a flag of truce, of the national flag or of the military insignia and uniform of the enemy, as well as the
distinctive badges of the Geneva Convention;
(g) Any destruction or seizure of the enemy's property that is not imperatively demanded by the necessity of war.
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Convention (11) with Respect to the Laws and Customs of War on Land

and its Annex: Regulations Concerning the Laws and Customs of War
on Land

The Hague, 29 July 1899
Considering that, while seeking means to preserve peace and prevent armed conflicts among nations, it is likewise necessary to
have regard to cases where an appeal to arms may be caused by events which their solicitude could not avert;

Animated by the desire to serve, even in this extreme hypothesis, the interests of humanity and the ever increasing requirements of

civilization;
Thinking it important, with this object, to revise the laws and general customs of war, either with the view of defining them more
precisely or of laying down certain limits for the purpose of modifying their severity as far as possible;
Inspired by these views which are enjoined at the present day, as they were twenty-five years ago at the time of the Brussels
Conference in 1874, by a wise and generous foresight;
Have, in this spirit, adopted a great number of provisions, the object of which is to define and govern the usages of war on land.

In view of the High Contracting Parties, these provisions, the wording of which has been inspired by the desire to diminish the
evils of war so far as military necessities permit, are destined to serve as general rules of conduct for belligerents in their relations
with each other and with populations.
It has not, however, been possible to agree forthwith on provisions embracing all the circumstances which occur in practice.
On the other hand, it could not be intended by the High Contracting Parties that the cases not provided for should, for want of a
written provision, be left to the arbitrary judgment of the military commanders.

Until a more complete code of the laws of war is issued, the High Contracting Parties think it right to declare that in cases not
included in the Regulations adopted by them, populations and belligerents remain under the protection and empire of the
principles of international law, as they result from the usages established between civilized nations, from the laws of humanity,
and the requirements of the public conscience;
They declare that it is in this sense especially that Articles 1 and 2 of the Regulations adopted must be understood;
The High Contracting Parties, desiring to conclude a Convention to this effect, have appointed as their Plenipotentiaries, to
wit:(Here follow the names of Plenipotentiaries)Who, after communication of their full powers, found in good and due form, have
agreed on the following:

Article 1
The High Contracting Parties shall issue instructions to their armed land forces, which shall be in conformity with the
'Regulations respecting the laws and customs of war on land' annexed to the present Convention.

Article 2
The provisions contained in the Regulations mentioned in Article I are only binding on the Contracting Powers, in case of war
between two or more of them. These provisions shall cease to be binding from the time when, in a war between Contracting
Powers, a non-Contracting Power joins one of the belligerents.

Article 3
The present Convention shall be ratified as speedily as possible. The ratifications shall be deposited at The Hague. A prodsverbal shall be drawn up recording the receipt of each ratification, and a copy, duly certified, shall be sent through the diplomatic
channel, to all the Contracting Powers.
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Article 4
Non-Signatory Powers are allowed to adhere to the present Convention. For this purpose they mustmake their adhesion known to
the Contracting Powers by means of a written notification, addressed to the Netherlands Government, and by it communicated to
all the other Contracting Powers.

Article 5
In the event of one of the High Contracting Parties denouncing the present Convention, such denunciation would not take effect
until a year after the written notification made to the Netherlands Government, and by it at once communicated to all the other
Contracting Powers. This denunciation shall affect only the notifying Power. In faith of which the Plenipotentiaries have signed
the present Convention and affixed their seals thereto.
Done at The Hague 29 July 1899, in a single copy, which shall be kept in the archives of the Netherlands Government, and copies
of which, duly certified, shall be delivered to the Contracting Powers through the diplomatic channel.
(Here follow signatures)

Annex to the Convention
Regulations Respecting the Laws and Customs of War on Land
Section Il

On Hostilities
Chapter 1
On means of injuring the enemy. sieges, and bombardments

Article 22
The right of belligerents to adopt means of injuring the enemy is not unlimited.

Article 23
Besides the prohibitions provided by special Conventions, it is especially prohibited:
(a) To employ poison or poisoned arms;
(b) To kill or wound treacherously individuals belonging to the hostile nation or army;
(c) To kill or wound an enemy who, having laid down arms, or having no longer means of defence, has surrendered at discretion;
(d) To declare that no quarter will be given;
(e) To employ arms, projectiles, or material of a nature to cause superfluous injury;
(f) To make improper use of a flag of truce, the national flag or military ensigns and uniform of the enemy, as well as the
distinctive badges of the Geneva Convention;
the necessities of
(g) To destroy or seize the enemy's property, unless such destruction or seizure be imperatively demanded by
war.
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Declaration (IV, 3) Concerning Expanding Bullets

The Hague, 29 July 1899
The undersigned, Plenipotentiaries of the Powers represented at the International Peace Conference at The Hague,
duly authorized
to that effect by their Governments, inspired by the sentiments which found expression in the Declaration of St. Petersburg of 29
November (11 December) 1868,

Declare as follows:
The Contracting Parties agree to abstain from the use of bullets which expand or flatten easily in the human body, such as bullets
with a hard envelope which does not entirely cover the core or is pierced with incisions.
The present Declaration is only binding for the Contracting Powers in the case of a war between two or more of them.

It shall cease to be binding from the time when, in a war between the Contracting Powers, one of the belligerents is joined by a
non-Contracting Power.

The present Declaration shall be ratified as soon as possible.
The ratification shall be deposited at The Hague.

A prods-verbal shall

be drawn up on the receipt of each ratification, a copy of which, duly certified, shall be sent through the
diplomatic channel to all the Contracting Powers.

The non-Signatory Powers may adhere to the present Declaration. For this purpose they must make their adhesion known to the
Contracting Powers by means of a written notification addressed to the Netherlands Government, and by it communicated to all
the other Contracting Powers.

In the event of one of the High Contracting Parties denouncing the present Declaration, such denunciation shall not take effect
until a year after the notification made in writing to the Netherlands Government, and forthwith communicated by it to all the
other Contracting Powers.
This denunciation shall only affect the notifying Power.

In faith of which the Plenipotentiaries have signed the present Declaration, and have affixed their seals thereto.
Done at The Hague, 29 July 1899, in a single copy, which shall be kept in the archives of the Netherlands Government, and copies
of which, duly certified, shall be sent through the diplomatic channel to the Contracting Powers.
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Convention (IV) Respecting the Laws and Customs of War on Land
and its Annex: Regulations Concerning the Laws and Customs of War
on Land
The Hague, 18 October 1907

Annex to the Convention
Regulations Respecting the Laws and Customs of War on Land
Section II
Hostilities
Chapter I
Means of injuring the enemy, sieges, and bombardments

Article 22
The right of belligerents to adopt means of injuring the enemy is not unlimited. Article 23
In addition to the prohibitions provided by special Conventions, it is especially forbidden:
(a) To employ poison or poisoned weapons;
(b) To kill or wound treacherously individuals belonging to the hostile nation or army;
(c) To kill or wound an enemy who, having laid down his arms, or having no longer means of defence, has surrendered at
discretion;
(d) To declare that no quarter will be given;
(e) To employ arms, projectiles, or material calculated to cause unnecessary suffering;
(f) To make improper use of a flag of truce, of the national flag or of the military insignia and uniform of the enemy, as well as the
distinctive badges of the Geneva Convention;
be imperatively demanded by the necessities of
(g) To destroy or seize the enemy's property, unless such destruction or seizure
war;
the nationals of the hostile party. A
(h) To declare abolished, suspended, or inadmissible in a court of law the rights and actions of
the
the
hostile
nationals
of
the
to
operations of war directed against
forbidden
is
likewise
party
to
take
part
in
compel
belligerent
the war.
of
nt
commenceme
the
before
their own country, even if they were in the belligerent's service
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Convention (VIll) Relative to the Laying of Automatic Submarine
Contact Mines

The Hague, 18 October 1907
Inspired by the principle of the freedom of sea routes, the common highway of all nations;
Seeing that, although the existing position of affairs makes it impossible to forbid the employment of automatic submarine contact
mines, it is nevertheless desirable to restrict and regulate their employment in order to mitigate the severity of war and to ensure,
as far as possible, to peaceful navigation the security to which it is entitled, despite the existence of war;

Until such time as it is found possible to formulate rules on the subject which shall ensure to the interests involved all the
guarantees desirable;

Have resolved to conclude a Convention for this purpose, and have appointed the following
follow the names of Plenipotentiaries)

as

their Plenipotentiaries: (Here

Who, after having deposited their full powers, found in good and due form, have agreed upon the following provisions:

Article 1
It is forbidden:
1. To lay unanchored automatic contact mines, except when they are so constructed as to become harmless one hour at most after
the person who laid them ceases to control them;
2. To lay anchored automatic contact mines which do not become harmless as soon as they have broken loose from their
moorings;
3. To use torpedoes which do not become harmless when they have missed their mark.

Article 2
It is forbidden to lay automatic contact mines off the coast and ports of the enemy, with the sole object of intercepting commercial
shipping.

Article 3
When anchored automatic contact mines are employed, every possible precaution must be taken for the security of peaceful

shipping.
The belligerents undertake to do their utmost to render these mines harmless within a limited time, and, should they cease to be
under surveillance, to notify the danger zones as soon as military exigencies permit, by a notice addressed to ship owners, which
must also be communicated to the Governments through the diplomatic channel.

Article 4
Neutral Powers which lay automatic contact mines off their coasts must observe the same rules and take the same precautions as
are imposed on belligerents.
The neutral Power must inform ship owners, by a notice issued in advance, where automatic contact mines have been laid. This
notice must be communicated at once to the Governments through the diplomatic channel.

Article 5

At the close of the war, the Contracting Powers undertake to do their utmost to remove the mines which they have laid, each
Power removing its own mines.
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As regards anchored automatic contact mines laid by one of the belligerents off the coast of the other, their position must be
notified to the other party by the Power which laid them, and each Power must proceed with the least possible delay to remove the
mines in its own waters.

Article 6
The Contracting Powers which do not at present own perfected mines of the pattern contemplated in thepresentConvention, and
which, consequently, could not at present carry out the rules laid down in Articles 1 and 3, undertake to convert the mat6riel of
their mines as soon as possible, so as to bring it into conformity with the foregoing requirements.

Article 7
The provisions of the present Convention do not apply exceptbetween Contracting Powers, and then only if all the belligerents are
parties to the Convention.

Article 8
The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a procds-verbal signed by the representatives of the Powers which take part
therein and by the Netherlands Minister for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written notification addressed to the Netherlands
Government and accompanied by the instrument of ratification.

A duly certified copy of the procas-verbal relative to the first deposit of ratifications, of the notifications mentioned in the
the Netherlands Government, through
preceding paragraph, as well as of the instruments of ratification, shall be at once sent, by
the diplomatic channel, to the Powers invited to the Second Peace Conference, as well as to the other Powers which have adhered
to the Convention. In the cases contemplated in the preceding paragraph, the said Government shall inform them at the same time
of the date on which it has received the notification.

Article 9
Non-Signatory Powers may adhere to the present Convention.
the act of
The Power which desires to adhere notifies in writing its intention to the Netherlands Government, transmitting to it
said
Government.
the
of
the
archives
in
deposited
be
adhesion, which shall

This Government shall at once transmit to all the other Powers a duly certified copy of the notification as well as of the act of
adhesion, stating the date on which it received the notification.

Article 10
The present Convention shall come into force, in the case of the Powers which were a party to the first deposit of ratifications,
sixty days after the date of the procds-verbal of this deposit, and, in the case of the Powers which ratify subsequently or adhere,
sixty days after the notification of their ratification or of their adhesion has been received by the Netherlands Government.

Article 11
The present Convention shall remain in force for seven years, dating from the sixtieth day after the date of the first deposit of
ratifications.
Unless denounced, it shall continue in force after the expiration of this period.

certified
a
The denunciation shall be notified in writing to the Netherlands Government, which shall at once communicate duly
copy of the notification to all the Powers, informing them of the date on which it was received.
has reached the
The denunciation shall only have effect in regard to the notifying Power, and six months after the notification
Netherlands Government.

Appendices

205

Article 12
The Contracting Powers undertake to reopen the question of the employment of automatic contact mines six months before the
expiration of the period contemplated in the first paragraph of the preceding article, in the event of the question not having been
already reopened and settled by the Third Peace Conference.

If the Contracting Powers conclude a fresh Convention relative to the employment of mines, the present Convention shall cease to
be applicable from the moment it comes into force.
Article 13
A register kept by the Netherlands Ministry for Foreign Affairs shall give the date of the deposit of ratifications made in virtue of
Article 8, paragraphs 3 and 4, as well as the date on which the notifications of adhesion (Article 9, paragraph 2) or of denunciation
(Article 11, paragraph 3) have been received.
Each Contracting Power is entitled to have access to this register and to be supplied with duly certified extracts from it.

In faith whereof the Plenipotentiaries have appended their signatures to the present Convention.
Done at The Hague, 18 October 1907, in a single copy, which shall remain deposited in the archives of the Netherlands
Government, and duly certified copies of which shall be sent. through the diplomatic channel, to the Powers which have been
invited to the Second Peace Conference.
(Here follow signatures)
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Convention Relative to the Treatment of Prisoners of War
Geneva, 27 July 1929

Part III
Captivity

Section III
Work of Prisoners of War
Chapter 3
Prohibited work

Article 31
Work done by prisoners of war shall have no direct connection with the operations of the war. In particular, it is forbidden to
employ prisoners in the manufacture or transport of arms or munitions of any kind, or on the transport of material destined for
combatant units.

In the event of violation of the provisions of the preceding paragraph, prisoners are at liberty, after performing or commencing to
the prisoners' representatives whose functions
perform the order, to have their complaints presented through the intermediary of
through the intermediary of the
prisoners'
representative,
a
absence
of
the
in
Articles
43
and
44,
or,
in
are described
Power.
the
protecting
representatives of

Article 32
It is forbidden to employ prisoners of war on unhealthy or dangerous work. Conditions of work shall not be rendered more
arduous by disciplinary measures.

Convention

(111)

Relative to the Treatment of Prisoners of War
Geneva, 12 August 1949

Article 52
unhealthy or dangerous nature.
Unless he be a volunteer, no prisoner of war may be employed on labour which is of an

No prisoner of war shall be assigned to labour which would
own forces.

be looked upon as humiliating for amember of the Detaining Power's

The removal of mines or similar devices shall be considered

as dangerous

labour.
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Draft Rules for the Limitation of the Dangers Incurred by the Civilian
Population in Time of War
International Committee of the Red Cross, 1956
Chapter IV: Weapons with Uncontrollable Effects

Prohibited methods of warfare
Article 14

Without prejudice to the present or future prohibition of certain specific weapons, the use is prohibited of weapons whose harmful
effects - resulting in particular from the dissemination of incendiary, chemical, bacteriological, radioactive or other
agents - could
spread to an unforeseen degree or escape, either in space or in time, from the control of those who employ them, thus endangering
the civilian population.
This prohibition also applies to delayed-action weapons, the dangerous effects of which are liable to be felt by the civilian
population.

Safety measures and devices

Article 15

If the Parties to the conflict make use of mines, they

are bound, without prejudice to the stipulations of the VIIIa Hague
Convention of 1907, to chart the minefields. The charts shall be handed over, at the close of active hostilities, to the adverse Party,
and also to all other authorities responsible for the safety of the population.

Without prejudice to the precautions specified under Article 9, weapons capable of causing serious damage to the civilian
population shall, so far as possible, be equipped with a safety device which renders them harmless when they escape from the
control of those who employ them.
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EHuman Rights in Armed Conflicts'

Resolution
Rights

XX111

Adopted by the International Conference on Human

Teheran, 12 May 1968
The International Conference on Human Rights,

Considenng that peace is the underlying condition for the full observance of human rights and war is their negation,
Believing that the purpose of the United Nations Organization is to prevent all conflicts and to institute an effective system for the
peaceful settlement of disputes,
Observing that nevertheless armed conflicts continue to plague humanity,

Considering, also, that the widespread violence and brutality of our times, including massacres, summary executions, tortures,
biological means of warfare,
inhuman treatment of prisoners, killing of civilians in armed conflicts and the use of chemical and
land
human
ality,
erode
counter-brut
engender
rights
including napalm bombing,
Convinced that even during the periods of armed conflict, humanitarian principles must prevail,
were intended to be only a first step in the provision of a
Noting that the provisions of the Hague Conventions of 1899 and 1907
code prohibiting or limiting the use of certain methods of warfare and that they were adopted at a time when the present means
and methods of warfare did not exist,

or other gases and
of
Considering that the provisions of the Geneva Protocol of 1925 prohibiting the use 'asphyxiating, poisonous
in the light
a
revision
or
been
universally accepted applied and may need
of all analogous liquids materials and devices' have not
modern
of
development,
to cover all armed
Considen'ng further that the Red Cross Geneva Conventions of 1949 are not sufficiently broad in scope
conflicts,

ty to take steps to
Noting that States parties to the Red Cross Geneva Conventions sometimes fail to appreciate their responsibili
directly
themselves
not
are
they
if
even
by
States,
other
ensure the respect of these humanitarian rules in all circumstances
involved in an armed conflict,

United Nations and the
Noting also that minority racist or colonial r6gimes which refuse to comply with the decisions of the
treatment of those who
inhuman
and
to
executions
resort
frequently
Rights
Human
of
Declaration
of
principles the Universal
or
brutal
treatment and also
inhuman
against
protected
struggle against such r6gimes and considering that such persons should be
under
prisoners
law,
international
war
of
or
political
prisoners
as
be
treated
that such persons if detained should
1. Requests the General Assembly to invite the Secretary-General to study:

and rules in all

which could be taken to secure the better application of existing humanitarian international conventions
armed conflicts;
revision of existing Conventions to ensure the
(b) The need for additional humanitarian international conventions or for possible
the prohibition and limitation of the use of
and
better protection of civilians, prisoners and combatants in all armed conflicts
(a) Steps

certain methods and means of warfare;
the attention of
2. Requests the Secretary-General, after consultation with the International Committee of the Red Cross, to draw
them, pending
urge
of
and
rules
subject
the
on
law
the
international
Nations
of
existing
all States members the United
system to
all armed conflicts the inhabitants and
the adoption of new rules of international law relating to armed conflicts, to ensure that in
of nations derived from the usages established among
belligerents are protected in accordance with 'the principles of the law
the
of
the
dictates
of
public conscience;'
from
civilized
and
humanity
laws

peoples, from the

1907, the Geneva
3. CaHs on all States which have not yet done so to become parties to the Hague Conventions of 1899 and
Protocol of 1925 , and the Geneva Conventions of 1949.
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Respect for Human Rights in Armed Conflicts
Resolution 2444 (XX111) of the United Nations General Assembly

19 December 1968
The General Assembly,
Recognizing the necessity of applying basic humanitarian principles in all armed conflicts,

Taking note of resolution XXIII on human rights in armed conflicts, adopted on 12 May 1968 by the International Conference on
Human Rights,

Affirming that the provisions of that resolution need to be implemented effectively as soon as possible,
1. A 07,7ns resolution XXVIII of the XXth International Conference of the Red Cross held at Vienna in 1965, which laid down,
inter alia, the following principles for observance by all governmental and other authorities responsible for action in armed
conflicts:

(a) That the right of the parties to a conflict to adopt means of injuring the enemy is not unlimited;
(b) That it is prohibited to launch attacks against the civilian populations as such;
(c) That distinction must be made at all times between persons taking part in the hostilities and members of the civilian population
to the effect that the latter be spared as much as possible;

2. Invites the Secretary-General, in consultation with the International Committee of the Red Cross and other appropriate
international organizations, to study:
(a) Steps

which could be taken to secure the better application of existing humanitarian international conventions and rules in all

armed conflicts;
(b) The need for additional humanitarian international conventions or for other appropriate legal instruments to ensure the better
protection of civilians, prisoners and combatants in all armed conflicts and the prohibition and limitation of the use of certain
methods and means of warfare;

3.Requestr the Secretary-General to take all other necessary steps to give effect to the provisions of the present resolution and to
report to the General Assembly at its twenty-fourth session on the steps he has taken;

4. Funher requests Member States to extend all possible assistance to the Secretary-General in the preparation of the study
requested in paragraph 2 above;

5. Callg upon all States which have not yet done so to become parties to the Hague Conventions of 1899 and 1907, the Geneva
Protocol of 1925 and the Geneva Conventions of 1949.
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Resolutions of the Diplomatic Conference of Geneva of 1974-1977
Resolution 22 - Follow-up Regarding Prohibition Or Restriction of Use of Certain Conventional Weapons
The Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law Applicable in Armed
Conflicts, Geneva, 1974-1977

Having met at Geneva for four sessions, in 1974, 1975,1976 and 1977, and having adopted new humanitarian rules relating to
armed conflicts and methods and means of warfare,
Convinced that the suffering of the civilian population and combatants could be significantly reduced if agreements can be
attained on the prohibition or restriction for humanitarian reasons of the use of specific conventional weapons, including any
which may be deemed to be excessively injurious or to have indiscriminate effects,

Recalling that the issue of prohibitions or restrictions for humanitarian reasons of the use of specific conventional weapons has
been the subject of substantive discussion in the Ad Hoc Committee on Conventional Weapons of the Conference at all its four
sessions, and at the Conferences of Government Experts held under the auspices of the International Committee of the Red Cross
in 1974 at Lucerne and in 1976 at Lugano,

Recalling, in this connection, discussions and relevant resolutions of the General Assembly of the United Nations and appeals
made by several Heads of State and Government,
Having concluded, from these discussions, that agreement exists on the desirability of prohibiting the use of conventional
weapons, the primary effect of which is to injure by fragments not detectable by X-ray, and that there is a wide area of agreement
with regard to land-mines and booby-traps,

Having also devoted forts to the further narrowing down of divergent views on the desirability of prohibiting or restricting the
use of incendiary weapons, including napalm,
calibre projectiles and certain blast and
Having also considered the effects of the use of other conventional weapons, such as small
fragmentation weapons, and having begun the consideration of the possibility of prohibiting or restricting the use of such
weapons,

Recognizing that it is important that this work continue and be pursued with the urgency required by evident humanitarian
considerations,

Believing that further work should both build upon the areas of agreement thus far identified and include the search for further
areas

of agreement and should, in each case, seek the broadest possible agreement,

1. Resolves to send the report of the Ad Hoc Committee and the proposals presented in that Committee to the Governments of
States represented at the Conference and to the Secretary-General of the United Nations;
these documents and to the reports of the Conferences of Government
2. Requests that serious and early consideration be given to
and
of
Lucerne
Lugano;
Experts

reaching: (a) agreements
3. Recommends that a Conference of Governments should be convened not later than 1979 with a view to
on prohibitions or restrictions on the use of specific conventional weapons including those which may be deemed to be
excessively injurious or have indiscriminate effects, taking into account humanitarian and military considerations; and (b)
proposals for further such
agreement on a mechanism for the review of any such agreements and for the consideration of
agreements;

United
4. Urges that consultations be undertaken prior to the consideration of this question at the thirty-second session of the
the
for
preparation
in
be
taken
Conference;
to
the
reaching
steps
agreement on
Nations General Assembly for the purpose of
5. Recommends that a consultative meeting of all interested Governments be convened during September/October 1977 for this

purpose;
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6. Recommends further that the States participating in these consultations should consider inter alia the
establishment of a
Preparatory Committee which would seek to establish the best possible basis for theachievement at the Conference of agreements
as envisaged in this resolution;

7. Invites the General Assembly of the United Nations at its thirty-second session, in the light of the results of the consultations
undertaken pursuant to paragraph 4 of this resolution, to take any further action that may be necessary for the holding of the
Conference in 1979.

Fifty-seventh plenary meeting
9 June 1977
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Resolution on Small-Calibre Weapon Systems
Geneva, 28 September 1979

The United Nations Conference on Prohibitions or Restrictions of Use of Certain Conventional Weapons,

Recalling United Nations General Assembly resolution 32/152 of 19 December 1977,

Aware of the continuous development of small-calibre weapon systems (i. e., arms and projectiles),
Anxious to prevent an unnecessary increase of the injurious effects of such weapon systems,

Recalling the agreement embodied in The Hague Declaration of 29 July 1899, to abstain, in international armed conflict, from the
use of bullets which expand or flatten easily in the human body,
Convinced that it is desirable to establish accurately the wounding effects of current and new generations of small calibre weapon
systems including the various parameters that affect the energy transfer and the wounding mechanism of such systems,
1. Takes note with appreciation of the intensive research carried out nationally and internationally in the areaof wound ballistics,
in particular relating to small-calibre weapon systems, as documented during the Conference;

2. Considen that this research and the international discussion on the subject has led to an increased understanding of the
wounding effects of small-calibre weapon systems and of the parameters involved;
3. Believes that such research, including testing of small-calibre weapon systems, should be continued with a view to developing
standardized assessment methodology relative to ballistic parameters and medical effects of such systems;
4. Invites Governments to carry out further research, jointly or individually on the wounding effects of small-calibre weapon
systems and to communicate, where possible, their findings and conclusions;

5. Welcomes the announcement that an international scientific symposium on wound ballistics will be held in Gothenburg,
Sweden, in late 1980 or in 1981, and hopes that the results of the symposium will be made available to the United Nations
Disarmament Commission, the Committee on Disarmament and other interested fora;

of small-calibre weapon systems, so as to avoid an
6. Appeals to all Governments to exercise the utmost care in the development
unnecessary escalation of the injurious effects of such systems.
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Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons which may be Deemed to be Excessively
Injurious or to have Indiscriminate Effects
Geneva, 10 October 1980

The High Contracting Parties,

Recalling that every State has the duty, in conformity with the Charter of the United Nations, to refrain in its international
relations from the threat or use of force against the sovereignty, territorial integrity or political independence of any
State, or in
any other manner inconsistent with the purposes of the United Nations.

Further recalling the general principle of the protection of the civilian population against the effects of hostilities,
Basing themselves on the principle of international law that the right of the parties to an armed conflict to choose methods or
means of warfare is not unlimited, and on the principle that prohibits the employment in armed conflicts of
weapons, projectiles
and material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering,

Also recalling that it is prohibited to employ methods or means of warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the natural environment,
Con»7ning theirdetennination that in cases not covered by this Convention and its annexed Protocols or by other international
agreements, the civilian population and the combatants shall at all times remain under the protection and authority of the
principles of international law derived from established custom, from the principles of humanity and from the dictates of public
conscience,

Desiring to contribute to international dttente, the ending of the arms race and the building of confidence among States, and hence
to the realization of the aspiration of all peoples to live in peace,
Recognizing the importance of pursuing every effort which may contribute to progress towards general and complete disarmament
under strict and effective international control,

Rea#inning the need to continue the codification and progressive development of the rules of international law applicable in
armed conflict,
Hlishing to prohibit or restrict further the use of certain conventional weapons and believing that the positive results achieved in
this area may facilitate the main talks on disarmament with a view to putting an end to the production, stockpiling and
proliferation of such weapons,

Emphasizing the desirability that alI States become parties to this Convention and its annexed Protocols, especially the militarily
significant States,

Bearing in mind that the General Assembly of the United Nations and the United Nations Disarmament Commission may decide
to examine the question of a possible broadening of the scope of the prohibitions and restrictions contained in this Convention and
its annexed Protocols,

Funherbearing in mind that the Committee on Disarmament may decide to consider the question of adopting furthermeasures to
prohibit or restrict the use of certain conventional weapons,
Have agreed as follows:

Article 1
Scope

of application

This Convention and its annexed Protocols shall apply in the situations referred to in Article 2 common to the Geneva
Conventions of 12 August 1949 for the Protection of War Victims, including any situation described in paragraph 4 of Article 1 of
Additional Protocol I to these Conventions.
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Article 2
Relations with other international agreements
other obligations imposed upon the
Nothing in this Convention or its annexed Protocols shall be interpreted as detracting from
conflict.
in
armed
law
humanitarian
international
Parties
applicable
by
High Contracting

Article 3
Signature
This Convention shall be open for signature by all States at United Nations Headquarters in New York for a period of twelve
months from 10 April 1981.

Article 4
Ratification, acceptance, approval or accession
This Convention is subject to ratification, acceptance or approval by the Signatories. Any State which has not signed this
Convention may accecie to it.
1.

2. The instruments of ratification, acceptance, approval or accession shall be deposited with the Depositary.
3. Expressions of consent to be bound by any of the Protocols annexed to this Convention shall be optional for each State,
this Convention or of accession
or
provided that at the time of the deposit of its instrument of ratification, acceptance approval of
these Protocols.
of
more
or
two
any
by
bound
be
to
of
consent
its
Depositary
notify
the
that
State
shall
thereto,
4. At any time after the deposit of its instrument of ratification, acceptance or approval of this Convention or of accession thereto,
bound.
a State may notify the Depositary of its consent to be bound by any annexed Protocol by which it is not already

5. Any Protocol by which a High Contracting Party is bound shall for that Party form an integral part of this Convention.

Article 5
Entry into force
This Convention shall enter into force six months after the date of deposit of the twentieth instrument of ratification,
acceptance, approval or accession.
1.

of the deposit of the
2. For any State which deposits its instrument of ratification, acceptance, approval or accession after the date
months after the
twentieth instrument of ratification, acceptance, approval or accession, this Convention shall enter into force six
or
accession.
of
its
instrument
ratification,
approval
acceptance,
date on which that State has deposited

by which twenty States have
3. Each of the Protocols annexed to this Convention shall enter into force six months after the date
Convention.
this
of
4
of
Article
with
accordance
in
be
4
or
3
to
consent
paragraph
notified their
bound by it
by which twenty
4. For any State which notifies its consent to be bound by a Protocol annexed to this Convention after the date
the date on which that State
States have notified their consent to be bound by it, the Protocol shall enter into force six months after
has notified its consent so to be bound.

Article 6
Dissemination
and those of
The High Contracting Parties undertake, in time of peace as in time of armed conflict, to disseminate this Convention
in
to
include the
and,
in
their
countries
as
particular,
as
bound
are
respective
its annexed Protocols by which they
widely possible
anned forces.
study thereof in their programmes of military instruction, so that those instruments may become known to their

Article 7
Treaty relations upon entry into force of this Convention
bound by this Convention and that
1. When one of the parties to a conflict is not bound by an annexed Protocol, the parties
relations.
annexed Protocol shall remain bound by them in their mutual
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2. Any High Contracting Party shall be bound by this Convention and any Protocol annexed thereto
which is in force for it, in any
situation contemplated by Article 1, in relation to any State which is not a party to this Convention
or bound by the relevant
annexed Protocol, if the latter accepts and applies this Convention or the relevant
Protocol. and so notifies the Depositary.
3. The Depositary shall immediately inform the
High Contracting Parties concerned of any notification received under paragraph

2 of this Article.

4. This Convention, and the annexed Protocols by which a
High Contracting Party is bound, shall
with respect to an armed
conflict against that High Contracting Party of the type referred to in Article 1, paragraph 4, ofapply
Additional Protocol I to the
Geneva Conventions of 12 August 1949 for the Protection of War Victims: (a) where the
High Contracting Party is also a party to
Additional Protocol I and an authority referred to in Article 96, paragraph
3, of that Protocol has undertaken to apply the Geneva
Conventions and Additional Protocol I in accordance with Article 96,
paragraph 3, of the said Protocol, and undertakes to apply
this Convention and the relevant annexed Protocols in relation to that conflict; or (b) where the High Contracting
Party is not a
party to Additional Protocol I and an authority of the type referred to in subparagraph (a) above accepts and applies the obligations
of the Geneva Conventions and of this Convention and the relevant annexed Protocols in relation to that conflict. Such
an
acceptance and application shall have in relation to that conflict the following effects:

(i) the Geneva Conventions and this Convention and its relevant annexed Protocols are brought into force for the parties to the
conflict with immediate effect;
(ii) the said authority assumes the same rights and obligations as those which have been assumed by a High Contracting Party to

the Geneva Conventions, this Convention and its relevant annexed Protocols; and
(iii) the Geneva Conventions, this Convention and its relevant annexed Protocols are equally binding upon all parties to the

conflict.

The High Contracting Party and the authority may also agree to accept and apply the obligations of Additional
Protocol I to the
Geneva Conventions on a reciprocal basis.

Article 8
Review and amendments
1. (a) At any time after the entry into force of this Convention any High Contracting Party may propose amendments
to this
Convention or any annexed Protocol by which it is bound. Any proposal for an amendment shall be communicated to the
Depositary, who shall notify it to all the High Contracting Parties and shall seek their views on whether a conference should be
convened to consider the proposal. If a majority, that shall not be less than eighteen of the High Contracting Parties so agree, he
shall promptly convene a conference to which all High Contracting Parties shall be invited. States not parties to this Convention
shall be invited to the conference as observers.
(b) Such a conference may agree upon amendments which shall be adopted and shall enter into force in the same manner as this
Convention and the annexed Protocols, provided that amendments to this Convention may be adopted only by the High
Contracting Parties and that amendments to a specific annexed Protocol may be adopted only by the High Contracting Parties
which are bound by that Protocol.

2. (a) At any time after the entry into force of this Convention any High Contracting Party may propose additional protocols
relating to other categories of conventional weapons not covered by the existing annexed Protocols. Any such proposal for an
additional protocol shall be communicated to the DepositaIy, who shall notify it to all the High Contracting Parties in accordance
with subparagraph 1 (a) of this Article. If a majority, that shall not be less than eighteen of the High Contracting Parties so agree,
the Depositary shall promptly convene a conference to which all States shall be invited.
(b) Such a conference may agree, with the full participation of all States represented at the conference, upon additional
protocols
which shall be adopted in the same manner as this Convention, shall be annexed thereto and shall enter into force as provided in
paragraphs 3 and 4 of Article 5 of this Convention.3. (a) If, after a period of ten years following the entry into force of this
Convention, no conference has been convened in accordance with subparagraph 1 (a) or 2 (a) of this Article, any High Contracting
Party may request the Depositary to convene a conference to which all High Contracting Parties shall be invited to review the
scope and operation of this Convention and the Protocols annexed thereto and to consider any proposal for amendments of this
Convention or of the existing Protocols. States not parties to this Convention shall be invited as observers to the conference. The
conference may agree upon amendments which shall be adopted and enter into force in accordance with subparagraph 1 (b) above.

(c) At such conference consideration may also be given to any proposal for additional protocols relating to other categories of
conventional weapons not covered by the existing annexed Protocols. All States represented at the conference may participate
fully in such consideration. Any additional protocols shall be adopted in the same manner as this Convention, shall be annexed
thereto and shall enter into force as provided in paragraphs 3 and 4 of Article 5 of this Convention.
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(d) Such a conference may consider whether provision should be made for the convening of a furtherconference at the request of
any High Contracting Party if, after a similar period to that referred to in subparagraph 3 (a) of this Article, no conference has
been convened in accordance with subparagraph 1 (a) or 2 (a) of this Article.

Article 9
Denunciation
so notifying the Depositary.
1. Any High Contracting Party may denounce this Convention or any of its annexed Protocols by

2. Any such denunciation shall only take effect one year after receipt by the Depositary of the notification of denunciation. If,
however, on the expiry of that year the denouncing High Contracting Party is engaged in one of the situations referred to in Article
theend of
1, the Party shall continue to be bound by the obligations of this Convention and of the relevant annexed Protocols until
repatriation
final
the
connected
with
of
release,
operations
termination
the
until
occupation
and,
in
any
case,
the armed conflict or
or re-establishment of the person protected by the rules of international law applicable in armed conflict, and in the case of any
annexed Protocol containing provisions concerning situations in which peace-keeping, observation or similar functions are
performed by United Nations forces or missions in the area concerned, until the termination of those functions.
3. Any denunciation of this Convention shall be considered as also applying to all annexed Protocols by which the denouncing
High Contracting Party is bound.

4. Any denunciation shall have effect only in respect of the denouncing High Contracting Party.
an armed conflict under this Convention and its
5. Any denunciation shall not affect the obligations already incurred, by reason of
annexed Protocols by such denouncing High Contracting Party in respect of any act committed before this denunciation becomes
effective.

Article 10
Depositary
1. The Secretary-General of the United Nations shall be the Depositary of this Convention and of its annexed Protocols.
2. In addition to his usual functions, the Depositary shall inform all States of:

affixed to this Convention under Article 3;
or accession to this Convention deposited under Article 4;
(b) deposits of instruments of ratification, acceptance or approval of
(c) notifications of consent to be bound by annexed Protocols under Article 4;
under Article 5; and
(d) the dates of entry into force of this Convention and of each of its annexed Protocols
date.
effective
their
and
under
received
9,
article
of
denunciation
s
(e) notification

(a) signatures

Article 11

Authentic texts
of which the Arabic, Chinese, English, French, Russian and Spanish
The original of this Convention with the annexed Protocols,
copies thereof to all States.
texts are equally authentic, shall be deposited with the Depositary, who shall transmit certified true

Protocol on Non-Detectable Fragments (Protocol I)
Geneva. 10 October 1980

It is prohibited to use any weapon the primary effect of which
by X-rays.

is to injure by fragments which in the human body escape detection

Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and
Other Devices (Protocol 11)
Geneva, 10 October 1980

Article 1
Material scope of application
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This Protocol relates to the use on land of the mines, booby-traps and other devices defined
herein, including mines laid to
interdict beaches, waterway crossings or river crossings, but does not
apply to the use of anti-ship mines at sea or in inland
waterways.

Article 2
Definitions
For the purpose of this Protocol:
1. 'mine' means any munition placed under, on or near the
ground or other surface area and designed to be detonated orexploded
by the presence, proximity or contact of a person or vehicle, and "remotely delivered mine" means any mine so defined delivered
by artillery, rocket, mortar or similar means or dropped from an aircraft.

2.

'Booby-trap' means any device or material which is designed, constructed or adapted to kill or injure and which functions
unexpectedly when a person disturbs or approaches an apparently harmless object or performs an apparently safe act.
3. 'Other devices' means manually-emplaced munitions and devices
designed to
remote control or automatically after a lapse of time.

kill, injure or damage and which are actuated by

4. 'Military objective' means, so far as objects are concerned,
any object which by its nature, location, purpose or use makes an
effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances
ruling at the time, offers a definite military advantage.
5.

'Civilian objects' are all objects which are not military objectives

as

defined in paragraph 4.

6. 'Recording' means a physical, administrative and technical operation
designed to obtain, for the purpose of registration in the
official records, all available information facilitating the location of minefields, mines and booby-traps.

Article 3
General restrictions on the use of mines, booby-traps and other devices
1.

This Article applies to: (a) mines (b) booby-traps; and (c) other devices.

2. It is prohibited in all circumstances to direct weapons to which this Article applies, either in offence, defence or by way of
reprisals, against the civilian population as such or against individual civilians.
3. The indiscriminate use of weapons to which this Article applies is prohibited. Indiscriminate use is any placement of such
weapons:

(a) which is not on, or directed against, a military objective; or
(b) which employs a method or means of delivery which cannot be directed at a specific military objective; or
(c) which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.

4. All feasible precautions shall be taken to protect civilians from the effects of weapons to which this Article applies. Feasible
precautions are those precautions which are practicable or practically possible taking into account all circumstances ruling at the
time, including humanitarian and military considerations.

Article 4
Restrictions on the use of mines other than remotely delivered mines, booby-traps and other devices in populated areas
1.

This Article applies to: (a) mines other than remotely delivered mines; (b) booby-traps; and (c) other devices.

2. It is prohibited to use weapons to which this Article applies in any city, town, village or other area containing a similar
concentration of civilians in which combat between ground forces is not taking place or does not appear to be imminent, unless
either:
(a) they are placed on or in the close vicinity of a military objective belonging to or under the control of an adverse party; or
(b) measures are taken to protect civilians from their effects, for example, the posting of warning signs, the posting of sentries, the
issue of warnings or the provision of fences.
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Article 5
Restrictions on the use of remotely delivered mines
1. The use of remotely delivered mines is prohibited unless such mines are only used within an area which is itself a military
objective or which contains military objectives, and unless:

their location can be accurately recorded in accordance with Article 7(1) (a); or
(b) an effective neutralizing mechanism is used on each such mine, that is to say, a self-actuating mechanism which is designed to
render a mine harmless or cause it to destroy itself when it is anticipated that the mine will no longerserve the military purpose for
which it was placed in position, or a remotely-controlled mechanism which is designed to render harmless ordestroy amine when
the mine no longer serves the military purpose for which it was placed in position.
(a)

2. Effective advance warning shall be given of any delivery or dropping of remotely delivered mines which may affect the civilian
population, unless circumstances do not permit.

Article 6
Prohibition on the use of certain booby-traps
1.

Without prejudice to the rules of international law applicable in armed conflict relating to treachery and perfidy, it is prohibited

in all circumstances to use:
and constructed to contain
(a) any booby-trap in the form of an apparently harmless portable object which is specifically designed
explosive material and to detonate when it is disturbed or approached, or
(b) booby-traps which are in any way attached to or associated with:
(i)
internationally recognized protective emblems, signs or signals;
sick, wounded or dead persons;
(ii)
(iii)
burial or cremation sites or graves;

(iv)
(v)

(vi)

(vii)
(viii)
(ix)
(x)

2. It

medical facilities, medical equipment, medical supplies or medical transportation;
children's toys or other portable objects or products specially designed for the feeding, health, hygiene, clothing or
education of children;
food or drink;
kitchen utensils or appliances except in military establishments, military locations or military supply depots;
objects clearly of a religious nature;
historic monuments, works of art or places or worship which constitute the cultural or spiritual heritage of peoples;
animals or their carcasses.

superfluous
is prohibited in all circumstances to use any booby-trap which is designed to cause

injury or unnecessary

suffering.

Article 7
mines and booby-traps
Recording and publication of the location of minefields,
1. The parties to a conflict shall record the location of:

(a) all pre-planned minefields laid by them; and
of booby-traps.
(b) all areas in which they have made large-scale and pre-planned use
2. The parties shall endeavour to ensure the recording of the location of all other minefields, mines and booby-traps which they
have laid or placed in position.

3. All such records shall be retained by the parties who shall:
(a) immediately after the cessation of active hostilities:
use of such records, to protect civilians from the effects of
take all necessary and appropriate measures, including the
(i)
and
either,
minefields, mines and booby-traps;
make available to each other and to
in cases where the forces of neither party are in the territory of the adverse party,
(ii)
concerning
the location of minefields,
possession
in
their
all
information
the Secretary-General of the United Nations

(iii)

mines and booby-traps in the territory of the adverse party; or
place, make
once complete withdrawal of the forces of the parties from the territory of the adverse party has taken
in
their
all
information
Nations
United
the
possession
the
available to the adverse party and to
Secretary-General of
concerning the location of minefields, mines and booby traps in the territory of the adverse party;
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(b) when a United Nations force or mission performs functions in any area, make available to the
authority mentioned in Article 8
such information as is required by that Article;
(c) whenever possible, by mutual agreement, provide for the release of information
concerning the location of minefields, mines
and booby traps, particularly in agreements governing the cessation of hostilities.

Article 8
Protection of United Nations forces and missions from the effects of minefields, mines and
booby-traps
1. When a United Nations force or mission performs functions of peacekeeping, observation
or similar functions in any area, each
party to the conflict shall, if requested by the head of the United Nations force or mission in that area, as far as it is able:

(a) remove or render harmless all mines or booby traps in that area;
(b) take such measures as may be necessary to protect the force or mission from the effects of minefields, mines and booby traps
while carrying out its duties; and
(c) make available to the head of the United Nations force or mission in that area, all information in the party's possession
concerning the location of minefields, mines and booby traps in that area.

2. When a United Nations fact-finding mission performs functions in any area, any party to the conflict concerned shall
provide
protection to that mission except where, because of the size of such mission, it cannot adequately provide such protection. In that
case it shall make available to the head of the mission the information in its possession concerning the location of
minefields,
mines and booby-traps in that area.

Article 9
International co-operation in the removal of minefields, mines and booby-traps

After the cessation of active hostilities, the parties shall endeavour to reach agreement, both among themselves and, where
appropriate, with other States and with international organizations, on the provision of information and technical and material
assistance including, in appropriate circumstances, joint operations necessary to remove or otherwise render ineffective
minefields, mines and booby-traps placed in position during the conflict.
-

-

Technical Annex to the Protocol on Prohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices (Protocol 11)
Guidelines on recording
Whenever an obligation for the recording of the location of minefields, mines and booby traps arises under the Protocol, the
following guidelines shall be taken into account.
1.

With regard to pre-planned minefields and large-scale and pre-planned use of booby traps:

(a) maps, diagrams or other records should be made in such a way as to indicate the extent of the minefield or booby-trapped area;
and

(b) the location of the minefield or booby-trapped area should be specified by relation to the co-ordinates of a single reference
point and by the estimated dimensions of the area containing mines and booby traps in relation to that single reference point.
2. With regard to other minefields. mines and booby-traps laid or placed in position: In so far as possible, the relevant information
specified in paragraph 1 above should be recorded so as to enable the areas containing minefields, mines and booby traps to be
identified.

Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons
(Protocol 111)
Geneva, 10 October 1980

Article 1
Definitions
For the purpose of this Protocol:
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'Incendiary weapon' means any weapon or munition which is primarily designed to set fire to objects or to cause burn injury to
delivered on the
persons through the action of flame, heat, or combination thereof, produced by achemical reaction of a substance
1.

target.
(a) Incendiary weapons can take the form of, for example, flame throwers, fougasses, shells, rockets, grenades, mines, bombs and
other containers of incendiary substances.

(b) Incendiary weapons do not include:

(i)

(ii)

Munitions which may have incidental incendiary effects, such as illuminants, tracers, smoke or signalling systems;
Munitions designed to combine penetration, blast or fragmentation effects with an additional incendiary effect, such
as armour-piercing projectiles, fragmentation shells, explosive bombs and similar combined-effects munitions in
which the incendiary effect is not specifically designed to cause burn injury to persons, but to be used against military
objectives, such as armoured vehicles, aircraft and installations or facilities.

2. 'Concentration of civilians' means any concentration of civilians, be it permanent or temporary, such as in inhabited parts of
cities, or inhabited towns or villages, or as in camps or columns of refugees or evacuees, or groups of nomads.

'Military objective' means, so far as objects are concerned, any object which by its nature, location, purpose or use makes an
effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances
3.

ruling at the time, offers a definite military advantage.
4. 'Civilian objects' are all objects which are not military objectives as defined in paragraph 3.
5. 'Feasible precautions' are those precautions which are practicable or practically possible taking into account all circumstances
ruling at the time, including humanitarian and military considerations.

Article 2
Protection of civilians and civilian objects
1. It is prohibited in all circumstances to make the civilian population as such, individual civilians or civilian objects the object of
attack by incendiary weapons.

2. It is prohibited in all circumstances to make any military objective located within

a concentration

of civilians the object of

attack by air-delivered incendiary weapons.

3. It is further prohibited to make any military objective located within a concentration of civilians the object of attack by means
of incendiary weapons other than air-delivered incendiary weapons, except when such military objective is clearly separated from
the concentration of civilians and all feasible precautions are taken with a view to limiting the incendiary effects to the military
to civilians and damage to civilian
objective and to avoiding, and in any event to minimizing, incidental loss of civilian life, injury
objects.

4. It is prohibited to make forests or other kinds of plant cover the object of attack by incendiary weapons except when such
natural elements are used to cover, conceal or camouflage combatants or other military objectives, or are themselves military
objectives.

Protocol on Blinding Laser Weapons (Protocol IV)
13 October 1995

Article 1
function or as one of their combat functions, to
It is prohibited to employ laser weapons specifically designed, as their sole combat
cause permanent blindness to unenhanced vision, that is to the naked eye or to the eye with corrective eyesight devices. The High
Contracting Parties shall not transfer such weapons to any State or non-State entity.
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Article 2
In the employment of laser systems, the High Contracting Parties shall take all feasible precautions to avoid the incidence of
permanent blindness to unenhanced vision. Such precautions shall include training of their armed forces and other practical
measures.

Article 3
Blinding as an incidental or collateral effect of the legitimate military employment of laser systems, including laser systems used
against optical equipment, is not covered by the prohibition of this Protocol.

Article 4
For the purpose of this protocol 'permanent blindness' means irreversible and uncorrectable loss of vision which is seriously
disabling with no prospect of recovery. Serious disability is equivalent to visual acuity of less than 20/200 Snellen measured using
both eyes.

Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and
Other Devices as amended on 3 May 1996 (Protocol Il to the 1980 Convention as
amended on 3 May 1996)
Article I - Scope of application
1. This Protocol relates to the use on land of the mines, booby-traps and other devices, defined herein, including mines laid to
interdict beaches, waterway crossings or river crossings, but does not apply to the use of anti-ship mines at sea or in inland

waterways.
2. This Protocol shall apply, in addition to situations referred to in Article I of this Convention, to situations referred to in Article 3
common to the Geneva Conventions of 12 August 1949. This Protocol shall not apply to situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being armed conflicts.

3. In case of armed conflicts not of an international character occurring in the territory of one of the High Contracting Parties, each
party to the conflict shall be bound to apply the prohibitions and restrictions of this Protocol.

4. Nothing in this Protocol shall be invoked for the purpose of affecting the sovereignty of a State or the responsibility of the
Government, by aillegitimate means, to maintain or re-establish law and order in the State or to defend the national unity and
territorial integrity of the State.
5. Nothing in this Protocol shall be invoked as a justification for intervening, directly or indirectly, for any reason whatever, in the
armed conflict or in the internal or external affairs of the High Contracting Party in the territory of which that conflict occurs.

6. The application of the provisions of this Protocol to parties to a conflict, which are not High Contracting Parties that have
accepted this Protocol, shall not change their legal status or the legal status of a disputed territory, either explicitly or implicitly.

Article 2 - Definitions
For the purpose of this Protocol:

'Mine' means a munition placed under, on or near the ground or other surface area and designed to be exploded by the
presence, proximity or contact of a person or vehicle.
1.

2. 'Remotely-delivered mine' means a mine not directly emplaced but delivered by artillery, missile, rocket, mortar, or similar
means, or dropped from an aircraft. Mines delivered from a land-based system from less than 500 metres are not considered to be
'remotely delivered', provided that they are used in accordance with Article 5 and other relevant Articles of this Protocol.
3. 'Anti-Personnel mine' means a mine primarily designed to be exploded by the presence, proximity or contact of a person and
that will incapacitate, injure or kill one or more persons.
4. 'Booby-trap' means any device or material which is designed, constructed or adapted to kill or injure, and which functions
unexpectedly when a person disturbs or approaches an apparently harmless object or performs an apparently safe act.
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5. 'Other devices' means manually-emplaced munitions and devices including improvised explosive devices designed to kill,
injure or damage and which are actuated manually, by remote control or automatically after a lapse of time.
6. 'Military objective' means, so far as objects are concerned, any object which by its nature, location, purpose or use makes an
effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances
ruling at the time, offers a definite military advantage.
7.

'Civilian objects' are all objects which are not military objectives

as

defined in paragraph 6 of this Article.

8. 'Minefield' is a defined area in which mines have been emplaced and 'mined area' is an area which is dangerous due to the
of mines. 'Phoney minefield' means an area free of mines that simulates a minefield. The term 'minefield' includes

presence

phoney minefields.
9. 'Recording' means a physical, administrative and technical operation designed to obtain, for the purpose of registration in
official records, all available information facilitating the location of minefields, mined areas, mines, booby-traps and other
devices.

mechanism' means an incorporated or externally attached automatically-functioning mechanism which
secures the destruction of the munition into which it is incorporated or to which it is attached.
10. ' Self-destruction

11. 'Self-neutralization mechanism' means an incorporated automatically-functioning mechanism which renders inoperable the
munition into which it is incorporated.
12. 'Self-deactivating' means automatically rendering a munition inoperable by means of the irreversible exhaustion of a
component, for example, a battery, that is essential to the operation of the munition.
13. 'Remote control' means control by commands from a distance.

'Anti-handling device' means a device intended to protect a mine and which is part of,
the mine and which activates when an attempt is made to tamper with the mine.
14.

linked to, attached to or placed under

of title to and
15. 'Transfer' involves, in addition to the physical movement of mines into or from national territory, the transfer
emplaced
mines.
containing
territory
of
the
transfer
not
involve
the
over
control
mines, but does

Article 3 General restrictions on the use, of mines, booby-traps and other devices
-

1.

This Article applies to: (a) mines; (b) booby-traps; and (c) other devices.

of this Protocol, responsible for all
2. Each High Contracting Party or party to a conflict is, in accordance with the provisions
destroy
or maintain them as specified in
to
undertakes
it
and
remove,
by
clear,
employed
devices
other
mines, booby-traps, and
Article 10 of this Protocol.
designed or of
3. It is prohibited in all circumstances to use any mine, booby-trap or other device which is
superfluous injury or unnecessary suffering.

a

nature to cause

the standards and limitations specified in the Technical
4. Weapons to which this Article applies shall strictly comply with
with respect to each particular category.

5. It is prohibited to

Annex

specifically designed to
use mines, booby-traps or other devices which employ a mechanism or device

or other non-contact
detonate the munition by the presence of commonly available mine detectors as a result of their magnetic
in
detection
use
normal
influence during
operations.
that the
a
6. It is prohibited to use a self-deactivating mine equipped with an anti-handling device that is designed in such manner
anti-handling device is capable of functioning after the mine has ceased to be capable of functioning.

defence or by way of
7. It is prohibited in all circumstances to direct weapons to which this Article applies, either in offence,
objects.
civilian
or
civilians
individual
reprisals, against the civilian population as such or against

use is any placement of such
8. The indiscriminate use of weapons to which this Article applies is prohibited. Indiscriminate
weapons:
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(a) which is not on, or directed against,

a military objective. In case of doubt as to whether an object which is normally
dedicated to civilian purposes, such as a place of worship, a house or other dwelling or a school, is
being used to make
an effective contribution to military action, it shall be presumed not to be so used; or
(b) which employs a method or means of delivery which cannot be directed at a specific
military objective; or
(c) which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.

9. Several clearly separated and distinct military objectives located in a city, town, village or other area containing a similar
concentration of civilians or civilian objects are not to be treated as a single military objective.
10. All feasible precautions shall be taken to protect civilians from the effects of
weapons to which this Article applies. Feasible
precautions are those precautions which are practicable or practically possible taking into account all circumstances ruling at the
time, including humanitarian and military considerations. These circumstances include, but are not limited to:

(a) the short- and long-term effect of mines upon the local civilian population for the duration of the minefield;
(b) possible measures to protect civilians (for example, fencing, signs, warning and monitoring);
(c) the availability and feasibility of using alternatives; and
(d) the short- and long-term military requirements for a minefield.
11. Effective advance warning shall be given of any emplacement of mines,
booby-traps and other devices which may affect the
civilian population, unless circumstances do not permit.

Article 4 - Restrictions on the use of anti-personnel mines
It is prohibited to use anti-personnel mines which are not detectable,

as

specified in paragraph 2 of the Technical Annex.

Article 5 Restrictions on the use of anti-personnel mines other than remotely-delivered mines
-

1.

This Article applies to anti-personnel mines other than remotely-delivered mines.

2. It is prohibited to use weapons to which this Article applies which are not in compliance with the provisions on self-destruction
and self-deactivation in the Technical Annex, unless:
(a) such weapons are placed within a perimeter-marked area which is monitored by military personnel and protected by
fencing or
other means, to ensure the effective exclusion of civilians from the area. The marking must be of a distinct and durable character
and must at least be visible to a person who is about to enter the perimeter-marked area; and
(b) such weapons are cleared before the area is abandoned. unless the area is turned over to the forces of another State which
accept responsibility for the maintenance of the protections required by this Article and the subsequent clearance of those

weapons.

3. A party to a conflict is relieved from further compliance with the provisions of sub-paragraphs 2 (a) and 2 (b) of this Article
only if such compliance is not feasible due to forcible loss of control of the area as a result of enemy military action, including
situations where direct enemy military action makes it impossible to comply. If that party regains control of the area, it shall
resume compliance with the provisions of sub-paragraphs 2 (a) and 2 (b) of this Article.

4. If the forces of a party to a conflict gain control of an area in which weapons to which this Article applies have been laid, such
forces shall, to the maximum extent feasible, maintain and, if necessary. establish the protections required by this Article until
such weapons have been cleared.

5. All feasible measures shall be taken to prevent the unauthorized removal, defacement, destruction or concealment of any
device, system or material used to establish the perimeter of a perimeter-marked area.
6. Weapons to which this Article applies which propeI fragments in a horizontal arc of less than 90 degrees and which are placed
on or above the ground may be used without the measures provided for in sub-paragraph 2 (a) of this Article for a maximum
period of 72 hours, if:

(a) they are located in immediate proximity to the military unit that emplaced them; and
(b) the area is monitored by military personnel to ensure the effective exclusion of civilians.

Article 6 - Restrictions on the use of remotely-delivered mines
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1. It is prohibited to use remotely-delivered mines unless they are recorded in accordance with sub-paragraph I (b) of the
Technical Annex.

2. It is prohibited to use remotely-delivered anti-personnel mines which are not in compliance with the provisions on selfdestruction and self-deactivation in the Technical Annex.

3. It is prohibited to use remotely-delivered mines other than anti-personnel mines, unless, to the extent feasible. they are equipped
with an effective self-destruction or self-neutralization mechanism and have a back-up self-deactivation feature, which is designed
so that the mine will no longer function as a mine when the mine no longer serves the military purpose for which it was placed in

position.
4. Effective advance warning shall be given of any delivery or dropping of remotely-delivered mines which may affect the civilian
population, unless circumstances do not permit.

Article 7 - Prohibitions on the use of booby-traps and other devices
1. Without prejudice to the rules of international law applicable in armed conflict relating to treachery and perfidy, it is prohibited
in all circumstances to use booby-traps and other devices which are in any way attached to or associated with:
(a) internationally recognized protective emblems, signs or signals;
(b) sick, wounded or dead persons;
(c) burial or cremation sites or graves;
(d) medical facilities, medical equipment, medical supplies or medical transportation;
(e) children's toys or other portable objects or products specially designed for the feeding, health, hygiene, clothing or
education of children;
(0 food or drink;
(g) kitchen utensils or appliances except in military establishments, military locations or military supply depots;
(h) objects clearly of a religious nature;
peoples; or
(i) historic monuments, works of art or places of worship which constitute the cultural or spiritual heritage of
their
carcasses.
(i) animals or

2. It is prohibited to use booby-traps or other devices in the form of apparently harmless portable objects which are specifically
designed and constructed to contain explosive material.

Without prejudice to the provisions of Article 3, it is prohibited to use weapons to which this Article applies in any city, town,
in which combat between ground forces is not taking place or
village or other area containing a similar concentration of civilians
does not appear to be imminent, unless either:
3.

(a) they are placed on or in the close vicinity of a military objective; or
warning sentries, the issuing of warnings
(b) measures are taken to protect civilians from their effects, for example, the posting of
or the provision of fences.

Article 8 - Transfers
1. In order to promote the purposes of this Protocol, each High Contracting Party:
(a) undertakes not to transfer any mine the use of which is prohibited by this Protocol;
to receive such transfers;
(b) undertakes not to transfer any mine to any recipient other than a State or a State agency authorized
In particular, each
(c) undertakes to exercise restraint in the transfer of any mine the use of which is restricted by this Protocol.
this
by
bound
not
are
to
States
which
Protocol, unless
mines
anti-personnel
any
High Contracting Party undertakes not to transfer
apply
this
agrees
and
to
State
Protocol;
recipient
the
the transferring
(d) undertakes to ensure that any transfer in accordance with this Article takes place in full compliance, by both
law.
humanitarian
of
international
norms
the
and
this
Protocol
the
relevant
applicable
and the recipient State, with
provisions of

2. In the event that a High Contracting Party declares that it will defer compliance with specific provisions on the use of certain
apply to such mines.
mines, as provided for in the Technical Annex, sub-paragraph I (a) of this Article shall however

3. All High Contracting Parties, pending the entry into force of this Protocol, will refrain from any actions which would be
inconsistent with sub-paragraph I (a) of this Article.

Article 9 - Recording and use of information on minefiel(is, mined areas, mines, booby-traps and other devices
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1. All information concerning minefields, mined areas, mines, booby-traps and other devices shall be recorded in accordance with
the provisions of the Technical Annex.
2. AlI such records shall be retained by the parties to a conflict, who shall, without delay after the cessation of active hostilities,
take all necessary and appropriate measures, including the use of such information, to protect civilians from the effects of
minefields, mined areas, mines, booby-traps and other devices in areas under their control. At the same time, they shall also make
available to the other party or parties to the conflict and to the Secretary-General of the United Nations all such information in
their possession concerning minefields. mined areas, mines, booby-traps and other devices laid by them in areas no longer under
their control; provided, however, subject to reciprocity, where the forces of a party to a conflict are in the territory of an adverse
party, either party may withhold such information from the Secretary-General and the other party, to the extent that security
interests require such withholding, until neither party is in the territory of the other. In the latter case, the information withheld
shall be disclosed as soon as those security interests permit. Wherever possible, the parties to the conflict shall seek, by mutual
agreement, to provide for the release of such information at the earliest possible time in a manner consistent with the security
interests of each party.
3. This

Article is without prejudice to the provisions of Articles 10 and 12 of this Protocol.

Article 10 - Removal of minefields, mined areas, mines, booby-traps and other devices and international co-operation
1. Without delay after the cessation of active hostilities, all minefields, mined areas, mines,
booby-traps and other devices shall be
cleared, removed, destroyed or maintained in accordance with Article 3 and paragraph 2 of Article 5 of this Protocol.

High Contracting Parties and parties to a conflict bear such responsibility with respect to minefields, mined areas, mines,
booby-traps and other devices in areas under their control.
2.

3. With respect to minefields, mined areas, mines, booby-traps and other devices laid by a party in areas over which it no longer
exercises control, such party shall provide to the party in control of the area pursuant to paragraph 2 of this Article, to the extent
permitted by such party, technical and material assistance necessary to fulfil such responsibility.

4. At all times necessary, the parties shall endeavour to reach agreement, both among themselves and, where appropriate, with
other States and with international organizations, on the provision of technical and material assistance, including, in appropriate
circumstances, the undertaking of joint operations necessary to fulfil such responsibilities.
Article 1 1 - Technological cooperation and assistance
1. Each High Contracting Party undertakes to facilitate and shall have the right to participate in the fullest possible exchange of
equipment, material and scientific and technological information concerning the implementation of this Protocol and means of
mine clearance. In particular, High Contracting Parties shall not impose undue restrictions on the provision of mine clearance
equipment and related technological information for humanitarian purposes.

2. Each High Contracting Party undertakes to provide information to the database on mine clearance established within the United
Nations System, especially information concerning various means and technologies of mine clearance, and lists of experts, expert
agencies or national points of contact on mine clearance.

3. Each High Contracting Party in a position to do so shall provide assistance for mine clearance through the United Nations
System, other international bodies or on a bilateral basis, or contribute to the United Nations Voluntary Trust Fund for Assistance
in Mine Clearance.
4. Requests by High Contracting Parties for assistance, substantiated by relevant information, may be submitted to the United
Nations. to other appropriate bodies or to other States. These requests may be submitted to the Secretary-General of the United
Nations, who shall transmit them to all High Contracting Parties and to relevant international organizations.
5. In the case of requests to the United Nations, the Secretary-General of the United Nations, within the resources available to the
Secretary-General of the United Nations, may take appropriate steps to assess the situation and, in cooperation with the requesting
High Contracting Party, determine the appropriate provision of assistance in mine clearance or implementation of the Protocol.
The Secretary-General may also report to High Contracting Parties on any such assessment as well as on the type and scope of
assistance required.
6. Without prejudice to their constitutional and other legal provisions, the High Contracting Parties undertake to cooperate and
transfer technology to facilitate the implementation of the relevant prohibitions and restrictions set out in this Protocol.
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7. Each High Contracting Party has the right to seek and receive technical assistance, where appropriate, from another High
Contracting Party on specific relevant technology, other than weapons technology, as necessary and feasible, with a view to
reducing any period of deferral for which provision is made in the Technical Annex.

Article 12 - Protection from the effects of minefields, mined areas, mines, booby-traps and other devices
1. Application
applies only to
(a) With the exception of the forces and missions referred to in sub-paragraph 2(a) (i) of this Article, this Article
missions which are performing functions in an area with the consent of the High Contracting Party on whose territory the
functions are performed.
change
(b) The application of the provisions of this Article to parties to a conflict which are not High Contracting Parties shall not
explicitly
or
implicitly.
their legal status or the legal status of a disputed territory, either
(c) The provisions of this Article are without prejudice to existing international humanitarian law, or other international
for a higher level of
instruments as applicable, or decisions by the Security Council of the United Nations, which provide
Article.
protection to personnel functioning in accordance with this
2. Peace-keeping and certain other forces and missions
(a)

This paragraph applies to:
(i)

(ii)

similar functions in any area in
any United Nations force or mission performing peace-keeping, observation or
accordance with the Charter of the United Nations;
the United Nations and performing its functions
any mission established pursuant to Chapter VIII of the Charterof
in the area of a conflict.

to which this paragraph
or
(b) Each High Contracting Party or party to a conflict, if so requested by the head of a force mission
:
all
sh
applies,
the effects of mines,
so far as it is able, take such measures as are necessary to protect the force or mission from
(i)
its
under
area
control;
other
and
devices in any
booby-traps
remove or render harmless, so far as it is able, all mines,
if necessary in order effectively to protect such personnel,
(ii)
and
and
other
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that
in
booby-traps
devices
inform the head of the force or mission of the location of all known minefields, mined areas, mines, booby-traps
Gii)
and other devices in the area in which the force or mission is performing its functions and, so far as is feasible,
make available to the head of the force or mission all information in its possession concerning such minefields,
mined areas, mines, booby-traps and other devices.

3. Humanitarian and fact-finding missions of the United Nations System

This paragraph applies to any humanitarian or fact-finding mission of the United Nations System.
the head of a mission to which this paragraph applies,
(b) Each High Contracting Party or party to a conflict, if so requested by
shall:
this Article; and
in
(i)
provide the personnel of the mission with the protections set out sub-paragraph 2(b) (i) of
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the mission of a safe route to that place if such
(aa) unless on-going hostilities prevent. inform the head of
information is available; or
(bb) if information identifying a safe route is not provided in accordance with sub-paragraph (aa), so far as is
necessary and feasible, clear a lane through minefields.
(a)

4. Missions of the International Committee of the Red Cross
the Red Cross perfonning functions with the consent
(a) This paragraph applies to any mission of the International Committee of
1949 and, where applicable, their Additional
August
12
of the host State or States as provided forby the Geneva Conventions of

Protocols.
of a mission to which this paragraph applies,
(b) Each High Contracting Party or party to a conflict, if so requested by the head
shall:
this Article; and
(i)
provide the personnel of the mission with the protections set out in sub-paragraph 2(b) (i) of
take the measures set out in sub-paragraph 3(b) (ii) of this Article.
(ii)
5. Other humanitarian missions and missions

of enquiry
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(a) Insofar as paragraphs 2,3 and 4 above do not apply to them, this paragraph applies to the following missions when they are
performing functions in the area of a conflict or to assist the victims of a conflict:
(i)
any humanitarian mission of a national Red Cross or Red Crescent Society or of their International Federation;
(ii)
any mission of an impartial humanitarian organization, including any impartial humanitarian demining mission;
and

(iii)

any mission of enquiry established pursuant to the provisions of the Geneva Conventions of 12 August 1949 and,
where applicable, their Additional Protocols.

(b) Each High Contracting Party or party to a conflict, if so requested by the head of a mission to which this paragraph applies,
shall, so far as is feasible:
(i)
provide the personnel of the mission with the protections set out in sub-paragraph 2(b) (i) of this
Article, and
(ii)
take the measures set out in sub-paragraph 3(b) (ii) of this Article.

6. Confidentiality

All information provided in confidence pursuant to this Article shall be treated by the recipient in strict confidence and shall not
be released outside the force or mission concerned without the express authorization of the provider of the information.
7. Respect for laws and regulations

Without prejudice to such privileges and immunities as they may enjoy or to the requirements of their duties, personnel
participating in the forces and missions referred to in this Article shall:
(a) respect the laws and regulations of the host State; and
(b) refrain from any action or activity incompatible with the impartial and international nature of their duties.

Article 13 - Consultations of High Contracting Parties
1. The High Contracting Parties undertake to consult and cooperate with each other on all issues related to the
operation of this
Protocol. For this purpose, a conference of High Contracting Parties shall be held annually.

2. Participation in the annual conferences shall be determined by their agreed Rules of Procedure.

3. The work of the conference shall include:
(a) review of the operation and status of this Protocol;
(b) consideration of matters arising from reports by High Contracting Parties according to paragraph 4 of this Article;
(c) preparation for review conferences; and
(d) consideration of the development of technologies to protect civilians against indiscriminate effects of mines.
4. The High Contracting Parties shall provide annual reports to the Depositary, who shall circulate them to all High
Contracting
Parties in advance of the Conference, on any of the following matters:

(a) dissemination of information on this Protocol to their armed forces and to the civilian population;
(b) mine clearance and rehabilitation programmes;
(c) steps taken to meet technical requirements of this Protocol and any other relevant information pertaining thereto;
(d) legislation related to this Protocol;
(e) measures taken on international technical information exchange, on international cooperation on mine clearance, and on
technical cooperation and assistance; and
(0 other relevant matters.

5. The cost of the Conference of High Contracting Parties shall be borne by the High Contracting Parties and States not parties
participating in the work of the Conference, in accordance with the United Nations scale of assessment adjusted appropriately.

Article 14 - Compliance
1. Each High Contracting Party shall take all appropriate steps, including legislative and other measures, to prevent and suppress
violations of this Protocol by persons or on territory under its jurisdiction or control.

2. The measures envisaged in paragraph 1 of this Article include appropriate measures to ensure the imposition of penal sanctions
against persons who, in relation to an armed conflict and contrary to the provisions of this Protocol, wilfully kill or cause serious
injury to civilians and to bring such persons to justice.
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3. Each High Contracting Party shall also require that its armed forces issue relevant military instructions and operating
with their duties and responsibilities to comply with
procedures and that armed forces personnel receive training commensurate
the provisions of this Protocol.

4. The High Contracting Parties undertake to consult each other and to cooperate with each other bilaterally, through the
Secretary-General of the United Nations or through other appropriate international procedures, to resolve any problems that may
arise with regard to the interpretation and application of the provisions of this Protocol.

Technical Annex
1. Recording
(a) Recording of the location of mines other than remotely-delivered mines, minefields, mined areas, booby-traps and other
devices shall be carried out in accordance with the following provisions:
specified accurately
(i)
the location of the minefields, mined areas and areas of booby-traps and other devices shall be
dimensions of the area containing
by relation to the coordinates of at least two reference points and the estimated
these weapons in relation to those reference points;
indicate the location of minefields, mined areas,
(ii)
maps, diagrams or other records shall be made in such a way as to
these
records shall also indicate their perimeters
and
to
reference
points,
booby-traps and other devices in relation
and extent;
for purposes of detection and clearance of mines, booby-traps and other devices, maps, diagrams or other records
shall contain complete information on the type, number, emplacing method, type of fuse and life time, date and
time of laying, anti-handling devices (if any) and other relevant information on all these weapons laid. Whenever
feasible the minefield record shall show the exact location of every mine, except in row minefields where the row
location is sufficient. The precise location and operating mechanism of each booby-trap laid shall be individually
recorded.
of reference points (normally
(b) The estimated location and area of remotely-delivered mines shall be specified by coordinates
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periods
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(c) Copies of records shall be held at a level of command sufficient to guarantee their safety as far as possible.
unless they are marked in English or in the
(d) The use of mines produced after the entry into force of this Protocol is prohibited
following
information:
respective national language or languages with the
(i)
name of the country of origin;

(iii)

(ii)
Gii)

month and year of production; and
serial number or lot number. The marking should be visible, legible, durable and resistant to environmental effects,
as far as possible.

2. Specifications on detectability
na
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and provides a
material or device that enables the mine to be detected by commonly-available technical mine detection equipment
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3. Specifications on self-destruction and self-deactivation
so that no more than 10% of activated mines
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(c) In the event that a High Contracting Party determines that it cannot immediately comply with sub-paragraphs (a) and/or (b), it
may declare at the time of its notification of consent to be bound by this Protocol, that it will, with respect to mines produced prior
to the entry into force of this Protocol defer compliance with sub-paragraphs (a) and/or (b) for a period not to exceed 9 years from
the entry into force of this Protocol.

During this period of deferral. the High Contracting Party shall:
(i)
undertake to minimize, to the extent feasible, the use of anti-personnel mines that do not so comply, and
with respect to remotely-delivered anti-personnel mines, comply with either the requirements for self-destruction
(ii)
or the requirements for self-deactivation and, with respect to other anti-personnel mines
comply with at least the
requirements for self-deactivation.
4.

International signs for minefields and mined areas

Signs similar to the example attached and as specified below shall be utilized in the marking of minefields and mined areas to
ensure their visibility and recognition by the civilian population:
(a) size and shape: a triangle or square no smaller than 28 centimetres (11 inches) by 20 centimetres (7.9 inches) for a
triangle, and
15 centimetres (6 inches) per side for a square;
(b) colour: red or orange with a yellow reflecting border.
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Convention on the Prohibition of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on their Destruction
Preamble
The States Parties,
Determined to put an end to the suffering and casualties caused by anti-personnel mines, that kill or maim hundreds of people
obstruct economic development and reconstruction,
every week, mostly innocent and defenceless civilians and especially children,
persons,
and
displaced
have other severe consequences for years after
internally
refugees
and
of
repatriation
the
inhibit
emplacement,

Believing it necessary to do their utmost to contribute in an efficient and coordinated manner to face
anti-personnel mines placed throughout the world, and to assure their destruction,
Wishing to do their utmost in providing assistance for the care and rehabilitation, including
of mine victims,
Recognizing that

a

the challenge of removing

the social and economic reintegration

total ban of anti-personnel mines would also be an important confidence-building measure,

Use of Mines, Booby-Traps and Other Devices, as
Welcoming the adoption of the Protocol on Prohibitions or Restrictions on the
on the Useof Certain Conventional Weapons
Restrictions
or
on
Prohibitions
amended on 3 May 1996, annexed to the Convention
and calling for the early ratification of this
Have
Indiscriminate
Effects,
Be
Be
to
Deemed
to
or
Injurious
Excessively
Which May

Protocol by all States which have not yet done so,

Welcoming also United Nations General Assembly Resolution 51/45 S of 10 December 1996 urging all States to pursue
vigorously an effective, legally-binding international agreement to ban the use, stockpiling, production and transfer of
anti-personnel landmines,
Welcoming furthermore the measures taken over the past years, both unilaterally and multilaterally, aiming at prohibiting,
restricting or suspending the use, stockpiling. production and transfer of anti-personnel mines,

for a total ban of
Stressing the role of public conscience in furthering the principles of humanity as evidenced by the call
and
Red Crescent
Red
Cross
International
by
the
undertaken
anti-personnel mines and recognizing the efforts to that end
the world,
around
other
numerous
and
Landmines
organizations
ental
Ban
non-governm
Movement, the International Campaign to
urging the international
Recalling the Ottawa Declaration of 5 October 1996 and the Brussels Declaration of 27 June 1997
and transfer of
use,
production
and
stockpiling,
the
international
an
prohibiting
legally binding agreement
community to negotiate
mines,
anti-personnel
to work strenuously
Emphasizing the desirability of attracting the adherence of all States to this Convention, and determined
the Conference on
the
United
including,
Nations,
alia,
inter
towards the promotion of its universalization in all relevant fora
on Prohibitions or Restrictions on
the
Convention
of
s
conference
and
review
and
groupings,
Disarmament, regional organizations,
or to Have Indiscriminate Effects,
the Use of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious
n law that the right of the parties to an armed conflict to choose
Basing themselves on the principle of international humanitaria
in armed conflicts of weapons,
methods or means of warfare is not unlimited, on the principle that prohibits the employment
suffering and on the
injury
unnecessary
or
superfluous
cause
to
nature
a
of
warfare
of
projectiles and materials and methods
and combatants,
civilians
between
made
be
must
a
distinction
principle that
Have agreed as follows:

Article 1
General obligations
1.

Each State Party undertakes never under any circumstances:

a)

To use anti-personnel mines;
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To

develop, produce, otherwise acquire, stockpile, retain or transfer to anyone, directly or
indirectly,

anti-personnel mines;
c)

this Convention.

To assist, encourage or induce, in any way, anyone to engage in any activity prohibited to a State Party under

Each State Party undertakes to destroy or ensure the destruction of all anti-personnel mines in accordance
with the

2.

provisions of this Convention.

Article 2
Definitions
'Anti-Personnel mine' means a mine designed to be exploded
by the presence, proximity or contact of a

1.

and that
will incapacitate. injure or kill one or more persons. Mines designed to be detonated by the presence, proximity person
or contact of a

vehicle as opposed to a person, that are equipped with anti-handling devices, are not considered
anti-personnel mines as a result of
being so equipped.

'mine' means a munition designed to be placed under, on or near the ground orother surface area and to be
exploded by
the presence, proximity or contact of a person or a vehicle.
2.

3.
'Anti-handling device' means a device intended to protect a mine and which is part of, linked to, attached to or placed
under the mine and which activates when an attempt is made to tamper with or otherwise intentionally disturb the mine.

'Transfer' involves, in addition to the physical movement of anti-personnel mines into or from national territory, the
transfer of title to and control over the mines, but does not involve the transfer of territory containing emplaced anti-personnel
mines.
4.

5.

'Mined area' means an area which is dangerous due to the presence or suspected presence of mines.

Article 3
Exceptions
1.
Notwithstanding the general obligations under Article 1, the retention or transfer of a number of anti-personnel mines
for the development of and training in mine detection, mine clearance, or mine destruction techniques is permitted. The amount of

such mines shall not exceed the minimum number absolutely necessary for the above-mentioned
purposes.

2.

The transfer of anti-personnel mines for the purpose of destruction is permitted.

Article 4
Destruction of stockpiled anti-personnel mines
Except as provided for in Article 3, each State Party undertakes to destroy or ensure the destruction of all stockpiled
anti-personnel mines it owns or possesses, or that are under its jurisdiction or control, as soon as possible but not later than four
years after the entry into force of this Convention for that State Party.

Article 5
Destruction of anti-personnel mines in mined areas
1.
Each State Party undertakes to destroy or ensure the destruction of all anti-personnel mines in mined areas under its
jurisdiction or control, as soon as possible but not later than ten years after the entry into force of this Convention for that State

Party.
2.
Each State Party shall make every effort to identify all areas under its jurisdiction or control in which anti-personnel
mines are known or suspected to be emplaced and shall ensure as soon as possible that all anti-personnel mines in mined areas
under its jurisdiction or control are perimeter-marked, monitored and protected by fencing orother means, to ensure the effective
exclusion of civilians, until all anti-personnel mines contained therein have been destroyed. The marking shall at least be to the
standards set out in the Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices, as amended
on 3 May 1996, annexed to the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which
May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects.
If a State Party believes that it will be unable to destroy or ensure the destruction of all anti-personnel mines referred to
in paragraph 1 within that time period, it may submit a request to a Meeting of the States Parties or a Review Conference for an
extension of the deadline for completing the destruction of such anti-personnel mines, for a period of up to ten years.
3.

232

4.

Anti-Personnel Mines on the Battlefield under International Humanitarian Law

Each request shall contain:

a) The duration of the proposed extension;
b) A detailed explanation of the reasons for the proposed extension, including:
(i) The preparation and status of work conducted under national demining programs;
(ii) The financial and technical means available to the State Party for the destruction of all the anti-personnel
mines; and
(iii) Circumstances which impede the ability of the State Party to destroy all the anti-personnel mines in mined
areas;

c) The humanitarian, social, economic, and environmental implications of the extension; and
d) Any other information relevant to the request for the proposed extension.

5.
The Meeting of the States Parties or the Review Conference shall, taking into consideration the factors contained in
paragraph 4, assess the request and decide by a majority of votes of States Parties present and voting whetherto grant the request
for an extension period.
Such an extension may be renewed upon the submission of a new request in accordance with paragraphs 3,4 and 5 of
this Article. In requesting a further extension period a State Party shall submit relevant additional information on what has been
undertaken in the previous extension period pursuant to this Article.
6.

Article 6
International cooperation and assistance
1.

In fulfilling its

obligations under this Convention each State Party has the right to seek and receive assistance, where

feasible, from other States Parties to the extent possible.
Each State Party undertakes to facilitate and shall have the right to participate in the fullest possible exchange of
this Convention. The States
equipment, material and scientific and technological information concerning the implementation of
Parties shall not impose undue restrictions on the provision of mine clearance equipment and related technological information for
humanitarian purposes.
2.

Each State Party in a position to do so shall provide assistance for the care and rehabilitation, and social and economic
reintegration, of mine victims and for mine awareness programs. Such assistance may be provided, inter alia, through the United
Nations system, international, regional or national organizations or institutions, the International Committee of the Red Cross,
national Red Cross and Red Crescent societies and their International Federation, non-governmental organizations, or on a
bilateral basis.
3.

Each State Party in a position to do so shall provide assistance for mine clearance and related activities. Such assistance
4.
rnay be provided, inter alia, through the United Nations system, international or regional organizations or institutions,
the United Nations Voluntary Trust
non-governmental organizations or institutions, or on a bilateral basis, or by contributing to
with
funds
that
deal
other
or
Mine
demining.
Fund for Assistance in
Clearance,
regional
5.

Each State Party in a position to do so shall provide assistance for the destruction of stockpiled anti-personnel mines.

Each State Party undertakes to provide information to the database on mine clearance established within the United
Nations system, especially information concerning various means and technologies of mine clearance, and lists of experts, expert
agencies or national points of contact on mine clearance.
6.

States Parties may request the United Nations, regional organizations, other States Parties or other competent
intergovernmental or non-governmental fora to assist its authorities in the elaboration of a national demining program to
determine, inter alia:
7.

a) The extent and scope of the anti-personnel mine problem;
b) The financial, technological and human resources that are required for the implementation of the program;
c) The estimated number of years necessary to destroy all anti-personnel mines in mined areas under the jurisdiction or
control of the concerned State Party;
d) Mine awareness activities to reduce the incidence of mine-related injuries or deaths;
e) Assistance to mine victims;
f) The relationship between the Government of the concerned State Party and the relevant governmental,
inter-governmental or non-governmental entities that will work in the implementation of the program.

1
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8.
Each State Party giving and receiving assistance under the provisions of this Article shall cooperate with a view to
ensuring the full and prompt implementation of agreed assistance programs.

Article 7
Transparency measures
1.
Each State Party shall report to the Secretary-General of the United Nations as soon as practicable, and in any event not
later than 180 days after the entry into force of this Convention for that State Party on:

a) The national implementation measures referred to in Article 9;
b) The total of all stockpiled anti-personnel mines owned or possessed by it, or under its jurisdiction or control, to
include a breakdown of the type, quantity and, if possible, lot numbers of each type of anti-personnel mine stockpiled;
c) To the extent possible, the location of all mined areas that contain, or are suspected to contain, anti-personnel mines
under its jurisdiction or control, to include as much detail as possible regarding the type and quantity of each type of
anti-personnel mine in each mined area and when they were emplaced;
d) The types, quantities and, if possible, lot numbers of all anti-personnel mines retained or transferred for the
development of and training in mine detection, mine clearance or mine destruction techniques, or transferred for the purpose of
destruction, as well as the institutions authorized by a State Party to retain or transfer anti-personnel mines, in accordance with
Article 3;
e) The status of programs for the conversion or de-commissioning of anti-personnel mine production facilities;
f) The status of programs for the destruction of anti-personnel mines in accordance with Articles 4 and 5, including
details of the methods which will be used in destruction, the location of all destruction sites and the applicable safety and
environmental standards to be observed;
g) The types and quantities of all anti-personnel mines destroyed after the entry into force of this Convention for that
State Party, to include a breakdown of the quantity of each type of anti-personnel mine destroyed, in accordance with Articles 4
and 5, respectively, along with, if possible, the lot numbers of each type of anti-personnel mine in the case of destruction in
accordance with Article 4;
h) The technical characteristics of each type of anti-personnel mine produced, to the extent known, and thosecurrently
owned or possessed by a State Party, giving,where reasonably possible, such categories of information as may facilitate
identification and clearance of anti-personnel mines; at a minimum, this information shall include the dimensions, fusing,
explosive content, metallic content, colour photographs and other information which may facilitate mine clearance; and
i) The measures taken to provide an immediate and effective warning to the population in relation to all areas identified
under paragraph 2 of Article 5.
The information provided in accordance with this Article shall be updated by the States Parties annually, covering the
last calendar year, and reported to the Secretary-General of the United Nations not later than 30 April of each year.
2.

3.

The Secretary-General of the United Nations shall transmit all such reports received to the States Parties.

Article 8
Facilitation and clarification of compliance
1.
The States Parties agree to consult and cooperate with each other regarding the implementation of the provisions of this
Convention, and to work together in a spirit of cooperation to facilitate compliance by States Parties with their obligations under
this Convention.

2.
If one or more States Parties wish to clarify and seek to resolve questions relating to compliance with the provisions of
this Convention by another State Party, it may submit, through the Secretary-General of the United Nations, a Request for
Clarification of that matter to that State Party. Such a request shall be accompanied by all appropriate information. Each State
Party shall refrain from unfounded Requests for Clarification, care being taken to avoid abuse. A State Party that receives a
Request for Clarification shall provide, through the Secretary-General of the United Nations, within 28 days to the requesting
State Party all information which would assist in clarifying this matter.

If the requesting State Party does not receive a response through the Secretary-General of the United Nations within that
time period, or deems the response to the Request for Clarification to be unsatisfactory, it may submit the matter through the
Secretary-General of the United Nations to the next Meeting of the States Parties. The Secretary-General of the United Nations
shall transmit the submission, accompanied by all appropriate information pertaining to the Request for Clarification, to all States
Parties. All such information shall be presented to the requested State Party which shall have the right to respond.
3.

Pending the convening of any meeting of the States Parties, any of the States Parties concerned may request the
Secretary-General of the United Nations to exercise his or her good offices to facilitate the clarification requested.

4.
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The requesting State Party may propose

through the Secretary-General of the United Nations the convening of a Special

Meeting of the States Parties to consider the matter. The Secretary-General of the United Nations shall thereupon communicate
this proposal and all information submitted by the States Parties concerned, to all States Parties with a request that they indicate
whether they favour a Special Meeting of the States Parties, for the purpose of considering the matter. In the event that within 14
days from the date of such communication, at least one-third of the States Parties favours such a Special Meeting, the
Secretary-General of the United Nations shall convene this Special Meeting of the States Parties within a further 14 days. A
quorum for this Meeting shall consist of a majority of States Parties.
6.
The Meeting of the States Parties or the Special Meeting of the States Parties, as the case may be, shall first determine
whether to consider the matter further, taking into account all information submitted by the States Parties concerned. The Meeting
of the States Parties or the Special Meeting of the States Parties shall make every effort to reach a decision by consensus. If
of States Parties present and
despite all efforts to that end no agreement has been reached, it shall take this decision by a majority

voting.
All States Parties shall cooperate fully with the Meeting of the States Parties or the Special Meeting of the States Parties
in the fulfilment of its review of the matter, including any fact-finding missions that are authorized in accordance with paragraph
7.

8.

If further clarification is required, the Meeting of the States Parties or the Special Meeting of the States Parties shall
authorize a fact-finding mission and decide on its mandate by a majority of States Parties present and voting. At any time the
requested State Party may invite a fact-finding mission to its territory. Such a mission shall take place without a decision by a
Meeting of the States Parties or a Special Meeting of the States Parties to authorize such a mission. The mission, consisting of up
to 9 experts, designated and approved in accordance with paragraphs 9 and 10, may collect additional information on thespot or in
other places directly related to the alleged compliance issue under the jurisdiction or control of the requested State Party.
8.

The Secretary-General of the United Nations shall prepare and update a list of the names, nationalities and other relevant
data of qualified experts provided by States Parties and communicate it to all States Parties. Any expert included on this list shall
declares its non-acceptance in writing. In the event of
be regarded as designated for all fact-finding missions unless a State Party
the territory or any other place underthe jurisdiction or
missions
on
fact-finding
in
participate
not
non-acceptance, the expert shall
State Party, if the non-acceptance was declared prior to the appointment of the expert to such missions.
control of the
9.

objecting

10.

Upon receiving a request from the Meeting of the States Parties or a Special Meeting of the States Parties, the

Secretary-General of the United Nations shall, after consultations with the requested State Party, appoint the members of the
mission, including its leader. Nationals of States Parties requesting the fact-finding mission or directly affected by it shall not be
shall enjoy privileges and immunities under Article VI of the
appointed to the mission. The members of the fact-finding mission
Convention on the Privileges and Immunities of the United Nations, adopted on 13 February 1946.

Upon at least 72 hours notice, the members of the fact-finding mission shall arrive in the territory of the requested State
Party at the earliest opportunity. The requested State Party shall take the necessary administrative measures to receive, transport
possible
and accommodate the mission, and shall be responsible for ensuring the security of the mission to the maximum extent
while they are on territory under its control.
11.

12.

Without prejudice to the sovereignty of the requested State Party, the fact-finding mission may bring

13.

The requested State Party shall make

into the territory of

alleged
the requested State Party the necessary equipment which shall be used exclusively for gathering information on the
compliance issue. Prior to its arrival, the mission will advise the requested State Party of the equipment that it intends to utilize in
the course of its fact-finding mission.
all

efforts to ensure that the fact-finding mission is given the opportunity to speak

with all relevant persons who may be able to provide information related to the alleged compliance issue.
The requested State Party shall grant access for the fact-finding mission to all areas and installations under its control
where facts relevant to the compliance issue could be expected to be collected. This shall be subject to any arrangements that the
requested State Party considers necessary for:
14.

a) The protection of sensitive equipment, information and areas;
b) The protection of any constitutional obligations the requested State Party may have with regard to proprietary rights,
searches and seizures, or other constitutional rights; or
c) The physical protection and safety of the members of the fact-finding mission.

In the event that the requested State Party makes such arrangements, it shall make every reasonable effort to demonstrate through
alternative means its compliance with this Convention.
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15.
The fact-finding mission may remain in the territory of the State Party
concerned for no more than 14 days, and at any
particular site no more than 7 days, unless otherwise agreed.

All information provided in confidence and not related to the subject matter of the fact-finding mission shall be treated

16.

on a confidential basis.

17.
The fact-finding mission shall report, through the Secretary-General of the United Nations, to the Meeting of the States
Parties or the Special Meeting of the States Parties the results of its findings.
18.

The Meeting of the States Parties or the Special Meeting of the States Parties shall consider

all

relevant information,

including the report submitted by the fact-finding mission, and may request the requested State Party to take measures to address
the compliance issue within a specified period of time. The requested State Party shall report on all measures taken in response to
this request.
19.
The Meeting of the States Parties or the Special Meeting of the States Parties may suggest to the States Parties
concerned ways and means to further clarify or resolve the matter under consideration, including the initiation of appropriate
procedures in conformity with international law. In circumstances where the issue at hand is determined to be due to
circumstances beyond the control of the requested State Party, the Meeting of the States Parties or the Special Meeting of the
States Parties may recommend appropriate measures, including the use of cooperative measures referred to in Article 6.
20.
The Meeting of the States Parties or the Special Meeting of the States Parties shall make every effort to reach its
decisions referred to in paragraphs 18 and 19 by consensus, otherwise by a two-thirds majority of States Parties present and

voting.

Article 9
National implementation measures
Each State Party shall take all appropriate legal, administrative and other measures, including the imposition of penal sanctions, to
prevent and suppress any activity prohibited to a State Party under this Convention undertaken by persons or on
under its

territory

jurisdiction or control.

Article 10
Settlement of disputes

1.
The States Parties shall consult and cooperate with each other to settle any dispute that may arise with regard to the
application or the interpretation of this Convention. Each State Party may bring any such dispute before the Meeting of the States

Parties.

2.

The Meeting of

the States Parties may contribute to the settlement of the dispute by whatever means it deems
appropriate, including offering its good offices, calling upon the States parties to a dispute to start the settlement procedure of their
choice and recommending a time-limit for any agreed procedure.
3.

This Article is without prejudice to the provisions of this Convention on facilitation and clarification of compliance.

Article 11
Meetings of the States Parties
1.

The States Parties shall meet

of this Convention, including:

regularly in order to consider any matter with regard to the application or implementation

a) The operation and status of this Convention;
b) Matters arising from the reports submitted under the provisions of this Convention;
c) International cooperation and assistance in accordance with Article 6;
d) The development of technologies to clear anti-personnel mines;
e) Submissions of States Parties under Article 8; and
0 Decisions relating to submissions of States Parties as provided for in Article 5.
2.
The First Meeting of the States Parties shall be convened by the Secretary-General of the United Nations within one
year after the entry into force of this Convention. The subsequent meetings shall be convened by the Secretary-General of the
United Nations annually until the first Review Conference.
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Under the conditions set out in

3.

Article 8, the Secretary-General of the United Nations shall convene a Special Meeting

of the States Parties.
4.

States not parties to this Convention, as well as the United Nations, other relevant international organizations or

institutions, regional organizations, the International Committee of the Red Cross and relevant non-governmental organizations
may be invited to attend these meetings as observers in accordance with the agreed Rules of Procedure.

Article 12
Review Conferences
1.
A Review Conference shall be convened by the Secretary-General of the United Nations five years after the entry into
force of this Convention. Further Review Conferences shall be convened by the Secretary-General of the United Nations if so
requested by one or more States Parties, provided that the interval between Review Conferences shall in no case be less than five
each Review Conference.
years. All States Parties to this Convention shall be invited to

2.

The purpose of the Review Conference shall be:
a) To review the operation and status of this Convention;
b) To consider the need for and the interval between further Meetings of the States Parties referred to in paragraph 2 of

Article 11;
c) To take decisions on submissions of States Parties as provided for in
Article 5; and
d) To adopt, if necessary, in its final report conclusions related to the implementation of this Convention.

3.
States not parties to this Convention, as well as the United Nations, other relevant international organizations or
institutions, regional organizations, the International Committee of the Red Cross and relevant non-governmental organizations
may be invited to attend each Review Conference as observers in accordance with the agreed Rules of Procedure.
Article 13

Amendments
State Party may propose amendments to this Convention.
1.
At any time after the entry into force of this Convention any
Any proposal for an amendment shall be communicated to the Depositary, who shall circulate it to all States Parties and shall seek
Parties
their views on whether an Amendment Conference should be convened to consider the proposal. If amajority of the States
notify the Depositary no later than 30 days after its circulation that they support further consideration of the proposal, the
Depositary shall convene an Amendment Conference to which all States Parties shall be invited.

2.

or
States not parties to this Convention, as well as the United Nations, other relevant international organizations

and relevant non-governmental organizations
institutions, regional organizations, the International Committee of the Red Cross
agreed Rules of Procedure.
may be invited to attend each Amendment Conference as observers in accordance with the

The Amendment Conference shall be held immediately following a Meeting of the States Parties or
Conference unless a majority of the States Parties request that it be held earlier.
3.

a

Review

and voting
Any amendment to this Convention shall be adopted by a majority of two-thirds of the States Parties present
Parties.
to
the
States
adopted
so
any
amendment
at the Amendment Conference. The Depositary shall communicate

4.

which have accepted it,
An amendment to this Convention shall enter into force for all States Parties to this Convention
it shall enter into
Parties.
Thereafter
States
of
majority
a
by
acceptance
of
of
instruments
upon the deposit with the Depositary
of
instrument
its
of
State
acceptance.
of
force for any remaining
Party on the date deposit
5.

Article 14
Costs
States Parties, the Review Conferences and
The costs of the Meetings of the States Parties, the Special Meetings of the
to this Convention participating therein, in
parties
not
States
the Amendment Conferences shall be borne by the States Parties and
appropriately.
adjusted
of
assessment
scale
accordance with the United Nations
1.

8 and the costs of any
costs incurred by the Secretary-General of the United Nations under Articles 7 and
scale of assessment adjusted
Nations
the
United
with
Parties
in
States
accordance
by
borne
the
be
shall
fact-finding mission

2.

The

appropriately.
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Article 15
Signature

This Convention, done at Oslo, Norway, on 18 September 1997, shall be open for signature at Ottawa, Canada, by all States from
3 December 1997 until 4 December 1997, and at the United Nations Headquarters in New York from 5 December 1997 until its
entry into force.

Article 16
Ratification, acceptance, approval or accession
1.

This Convention is subject to ratification. acceptance or approval of the Signatories.

2.

It shall be open for accession by any State which has not signed the Convention.

3.

The instruments of ratification, acceptance, approval or accession shall be deposited with the Depositary.

Article 17
Entry into force
1.
This Convention shall enter into force on the first day of the sixth month after the month in which the 40th instrument of
ratification, acceptance, approval or accession has been deposited.
For any State which deposits its instrument of ratification, acceptance, approval or accession after the date of the deposit
of the 40th instrument of ratification, acceptance, approval or accession, this Convention shall enter into force on the first day of
the sixth month after the date on which that State has deposited its instrument of ratification, acceptance, approval or accession.
2.

Article 18
Provisional application
Any State may at the time of its ratification, acceptance, approval or accession, declare that it will apply provisionally paragraph 1
of Article 1 of this Convention pending its entry into force.

Article 19
Reservations

The Articles of this Convention shall not be subject to reservations.

Article 20
Duration and withdrawal
1.

This Convention shall be of unlimited duration.

2.
Each State Party shall, in exercising its national sovereignty. have the right to withdraw from this Convention. It shall
give notice of such withdrawal to all other States Parties, to the Depositary and to the United Nations Security Council. Such
instrument of withdrawal shall include a full explanation of the reasons motivating this withdrawal.

Such withdrawal shall only take effect six months after the receipt of the instrument of withdrawal by the Depositary. If,
3.
however, on the expiry of that six- month period, the withdrawing State Party is engaged in an armed conflict, the withdrawal
shall not take effect before the end of the armed conflict.
4.
The withdrawal of a State Party from this Convention shall not in any way affect the duty
the obligations assumed under any relevant rules of international law.

of States to continue fulfilling

Article 21
Depositary
The Secretary-General of the United Nations is hereby designated as the Depositary of this Convention.

Article 22
Authentic texts
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The original of this Convention, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic,
shall be deposited with the Secretary-General of the United Nations.
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UN General Assembly Resolution 51/45S
UNITED NATIONS
General Assembly
Distr. GENERAL
A/RES/51/45
10 January 1997

Fifty-first session
Agenda item 71

RESOLUTIONS ADOPTED BY THE GENERAL ASSEMBLY
[on the report of the First Committee (A/51/566/Add.11)]
79th plenary meeting 10 December 1996

S. An international agreement to ban anti-personnel landmines
The General Assembly,

Recalling with satisfaction its resolutions 48/75 K of 16 December 1993, 49/75 D of 15 December 1994 and 50/70 O of 12
December 1995, in which it, inter alia, urged States to implement moratoriums on the export of anti-personnel landmines,

Also recalling with satisfaction its resolutions 49/75 D and 50/70 0, in which it, inter alia, established as a goal of the international
community the eventual elimination of anti-personnel landmines,

Noting that, according to the 1995 report of the Secretary-General entitled "Assistance in mine clearance", 51/ it is estimated that
there are one hundred and ten million landmines in the ground in more than sixty countries throughout the world,
Noting also that, according to the same report, the global landmine crisis continues to worsen as an estimated two million new
landmines are laid each year, while only an estimated one hundred and fifty thousand were cleared in 1995,
Expressing deep concern that anti-personnel landmines kill or maim hundreds of people every week, mostly innocent and
defenceless civilians and especially children, obstruct economic development andreconstruction, inhibit the repatriation of
refugees and the return of internally displaced persons, and have other severe consequences for years after emplacement,

Gravely concerned about the suffering and casualties caused to non-combatants as a result of the proliferation, as well as the
indiscriminate and irresponsible use, of anti-personnel landmines,

Recalling with satisfaction its resolutions 48/7 of 19 October 1993, 49/215 A of 23 December 1994 and 50/82 of 14 December
1995 calling for assistance in mine clearance,
Welcoming the recent decisions taken at the Review Conference of the States Parties to the Convention on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have
Indiscriminate Effects, particularly with respect to the amended Protocol II 13/to the Convention. and believing thatthe amended
Protocol is an essential part of the global effort to address problems caused by the proliferation, as well as the indiscriminate and
irresponsible use, of anti-personnel landmines,
Welcoming also the adoption of the declaration entitled "Towards a Global Ban on Anti-Personnel Mines" by participants at the
Ottawa International Strategy Conference on 5 October 1996,52/ including its call for the earliest possible conclusion of a legally
binding international agreement to ban anti-personnel landmines, and further welcoming the follow-on conference at Brussels in
June 1997,

Welcoming further the recent decisions taken by States to adopt various bans, moratoriums or other restrictions on the use,
stockpiling, production and transfer of anti-personnel landmines, and other measures taken unilaterally as well as multilaterally,
Recognizing the need to conclude an international agreement to ban all anti-personnel landmines as soon as possible,
1. Urges States to pursue vigorously an effective, legally binding international agreement to ban the use, stockpiling, production
and transfer of anti-personnel landmines with a view to completing the negotiation as soon as possible;

2. Urges States that have not yet done so to accede to the Convention on Prohibitions

or Restrictions on the Use of Certain
Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects 14/and Protocol H
as amended on 3 May 1996, 13/ and urges all States immediately to comply to the fullest extent possible with the applicable rules
of Protocol II as amended;
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3. Welcomes the various bans, moratoriums or other restrictions already declared by States on anti-personnel landmines;
4. Calls upon States that have not yet done so to declare and implement such bans, moratoriums or other restrictions particularly
on operational use and transfer - at the earliest possible date;
-

5. Requests the Secretary-General to prepare a report on steps taken to complete an international agreement banning the use,
stockpiling, production and transfer of anti-personnel landmines, and on other steps taken by Member States to implement such
bans, moratoriums or other restrictions and to submit it to the General Assembly at its fifty-second session under the item entitled
"General and complete disarmament";
6. Requests Member States to provide the requested information for the report of the Secretary-General on steps taken to complete
an international agreement banning the use, stockpiling, production and transfer of anti-personnel landmines, and on other steps
taken to implement bans, moratoriums or other restrictions on anti-personnel landmines and to submit such information to the
Secretary-General by 15 April 1997.

13/ See CCW/CONF.I/16 (Part I).
14/ See The United Nations Disarmament Yearbook, vol. 5: 1980
(United Nations publication. Sales No. E.81.IX.4), appendix VII.

51/ A/50/408.
52/ A/C.1/51/10, annex.
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UN General Assembly Resolution 52/38A
UNITED NATIONS
General Assembly
Resolution 52/38
General and complete disarmament

Date: 9 December 1997

Meeting: 67
Report: A/52/600

Vote: A - 142-0-18
A. Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their
Destruction
The General Assembly,

Determined to put an end to the suffering and casualties caused by anti-personnel mines that kill or maim hundreds of people
every week, mostly innocent and defenceless civilians and especially children, obstruct economic development and
reconstruction, inhibit the repatriation of refugees and internally displaced persons, and have other severe consequences for years
after emplacement,
Believing it necessary to do the utmost to contribute in an efficient and coordinated manner to facing the challenge of removing
anti-personnel mines placed throughout the world, and to assure their destruction,

Wishing to do the utmost in assuring assistance for the care and rehabilitation, including the social and economic reintegration,
of mine victims,

Recalling its resolution 51/45 S of 10 December 1996 urging all States to pursue vigorously an effective, legally-binding
international agreement to ban the use, stockpiling, production and transfer of anti-personnel landmines with a view to
completing the negotiation as soon as possible,
Stressing the role of public conscience in furthering the principles of humanity as evidenced by the call for a total ban on antipersonnel mines and recognizing the efforts to that end undertaken by the International Red Cross and Red Crescent
Movement,
the International Campaign to Ban Landmines and numerous other non-governmental organizations around the world,

Recalling the Ottawa Declaration of 5 October 1996 and the Brussels Declaration of 27 June 1997 urging the international
community to negotiate an international and legally binding agreement prohibiting the use, stockpiling, production and transfer
of anti-personnel mines,
Emphasizing the desirability of attracting the adherence of all States to the Convention on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-Personnel Mines and on Their Destruction, and determined to work strenuously towards the
promotion of its universalisation in all relevant forums including, inter alia, the United Nations, the Conference on Disarmament,
regional organizations and groupings, and review conferences of the Convention on Prohibitions or Restrictions on the Use of
Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious Or to Have Indiscriminate Effects,
Basing itself on the principle of international humanitarian law that the right of the parties to an armed conflict to choose methods
or means of warfare is not unlimited, On the principle that prohibits the employment in armed conflicts of weapons, projectiles
and materials and methods of warfare of a nature to cause superfluous injury or unnecessary suffering and on the principle that
a distinction must be made between civilians and combatants,

Welcoming the conclusion of negotiations on 18 September 1997 at 0310. Norway, on the Convention on the Prohibition of the
Use. Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction,
1. Invites all States to sign the Convention, which will be opened for signature at Ottawa, Canada, on 3 and 4 December 1997,
and thereafter at United Nations Headquarters in New York from 5 December 1997 until its entry into force;

2. Urges all States to ratify the Convention without delay subsequent to their signatures;
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3. Calls upon all States to contribute towards the full realization and effective implementation of the Convention to advance the
care and rehabilitation, and the social and economic reintegration of mine victims, and mine-awareness programmes, and the
removal of anti-personnel mines placed throughout the world and the assurance of their destruction;
4. Requests the Secretary-General of the United Nations to render the necessary assistance and to provide such services as may
be necessary to fulfil the tasks entrusted to him by the Convention;

5. Decides to include in the provisional agenda of its fifty-third session an item entitled "Convention on the Prohibition of the
Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction".
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UN General Assembly Resolution 53/77N
UNITED NATIONS
General Assembly
Distr. GENERAL
A/RES/53/77
12 January 1999

Fifty-third session
Agenda item 71

RESOLUTIONS ADOPTED BY THE GENERAL ASSEMBLY
[on the report of the First Committee (A/53/584)]
53/77. General and complete disarmament
79th plenary meeting
4 December 1998

N. Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on
Their Destruction
The General Assembly,

Recalling its resolution 52/38 A of 9 December 1997,
Reaffirming its determination to put an end to the suffering and casualties caused by anti-personnel mines, which kill or maim
hundreds of people every week, mostly innocent and defenceless civilians and especially children, obstruct economic
development and reconstruction, inhibit the repatriation of refugees and internally displaced persons, and have other severe
consequences for years after emplacement,

Believing it necessary to do the utmost to contribute in an efficient and coordinated manner to facing the challenge of removing
anti-personnel mines placed throughout the world, and to assure their destruction,

Wishing to do the utmost in assuring assistance for the care and rehabilitation, including the social and economic reintegration,
of mine victims,

Recalling the conclusion of negotiations on 18 September 1997 at Oslo on the Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction 40/ and the opening for signature of the
Convention at Ottawa, on 3 and 4 December 1997, and thereafter at Headquarters in New York until its entry into force,
Welcoming the addition of new States signatories to the Convention since its opening for signature, the rapid ratification by many
signatories and the early achievement of the fortieth ratification of the Convention on 16 September 1998, which, according to
the provisions of article 17 of the Convention, will result in the entry into force of the Convention on 1 March 1999,
Emphasizing the desirability of attracting the adherence of all States to the Convention, and determined to work strenuously
towards the promotion of its universalisation,
1. Invites all States that have not yet done so to sign or, after entry into force, to accede to the Convention on the Prohibition of
the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction; 40/

2. Urges all States that have not yet done so to ratify the Convention without delay subsequent to their signature;

3. Renews its call upon all States to contribute towards the full realization and effective implementation of the Convention to
advance the care and rehabilitation, and the social and economic reintegration of mine victims, and mine awareness programmes,
and the removal of anti-personnel mines placed throughout the world and the assurance of their destruction;
4. Welcomes the generous offer by the Government of Mozambique to act as host for the First Meeting of the States Parties;
5. Requests the Secretary-General, in accordance with article 11, paragraph 2, of the Convention, to undertake the preparations
necessary to convene the First Meeting of the States Parties, to take place in Maputo during the week of 3 May 1999;
6. Invites all States parties to the First Meeting of the States Parties and, in accordance with article 11, paragraph 4, of the
Convention, States not parties to the Convention, as well as the United Nations, other relevant international organizations or
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institutions, regional organizations, the International Committee of the Red Cross and relevant non-governmental organizations
to attend the Meeting as observers in accordance with the agreed rules of procedure.

40/ See CD 1478.
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Meeting of the States Parties to the Convention on the Prohibition of
Anti-Personnel Mines
APLC/MSP. 1/1999/1

20 May 1999

Original: ENGLISH

First meeting
Maputo, 3-7 May 1999
Agenda item 17

FINAL REPORT
The Final Report of the First Meeting of the States Parties to the Convention on the Prohibition of the
Use, Stockpiling,
Production and Transfer of Anti-Personnel Mines and on Their Destruction consists of two
parts and five annexes as follows:

I. Organization and Work of the First Meeting

II. Maputo Declaration
Armexes:

Annex I: List of Documents
Annex II: Reporting Formats for Article 7
Annex III: President's Paper on Circulation of Article 7 Reports
Annex IV: President's Paper on Intersessional Work
Annex V: Statement by His Excellency Mr. Joaquim Alberto Chissano, President of the
Republic of Mozambique, at the opening
ceremony of the First Meeting

PARTI
ORGANIZATION AND WORK OF THE FIRST MEETING
A. Introduction
1.
The Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their
Destruction provides in Article 11. paragraphs 1 and 2:
" 1.

The States Parties shall meet regularly in order to consider any matter with regard to the application or implementation

of this Convention, including:
"(a)
"(b)
"(c)
"(d)
"(e)

"(0

The operation and status of this Convention;
Matters arising from the reports submitted under the provisions of this Convention;
International cooperation and assistance in accordance with Article 6;
The development of technologies to clear anti-personnel mines;
Submissions of States Parties under Article 8; and
Decisions relating to submissions of States Parties as provided for in Article 5.

"2.
The First Meeting of the States Parties shall be convened by the Secretary-General of the United Nations within one
year after the entry into force of this Convention. The subsequent meetings shall be convened by the Secretary-General of the
United Nations annually until the First Review Conference."
At its fifty-third session, the General Assembly of the United Nations in resolution 53/77 N welcomed the generous offer
by the Government of the Republic of Mozambique to act as host for the First Meeting of the States Parties, and requested the
Secretary-General, in accordance with Article 11, paragraph 2, of the Convention, to undertake the preparations necessary to
convene the First Meeting of the States Parties, to take place in Maputo during the week of 3 May 1999.
2.
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To prepare for the First Meeting, States Parties convened two rounds of open-ended informal consultations at the Palais des
Nations, Geneva, to which they also invited States not parties to the Convention, as well as the United Nations, other relevant
international organizations or institutions, regional organizations, the International Committee of the Red Cross and relevant
3.

non-governmental organizations.
The first round of informal consultations was held on 1 March 1999, the day the Convention entered into force. During the
consultations, participants considered a number of issues relating to the organization of the First Meeting including papers
containing a draft provisional agenda, a draft programme o f work, draft rules o f procedure, and provisional estimated costs for
convening the First Meeting. No objections were raised in connection with any o f the papers considered and it was agreed that
they would be finalized in all six languages of the Convention to be put before the First Meeting.
4.

5.
The second set of informal consultations took place on 13 April 1999. At that meeting, participants reviewed elements for
a proposed draft political declaration to be issued on the occasion of the First Meeting; possible modalities for intersessional work
under the Convention; practical ways o f circulating the reports to be submitted under Article 7 0 f the Convention; and the issue
of the venue and format of future meetings of the States Parties.

B. Organization of the First Meeting
The First Meeting was opened on 3 May 1999 by His Excellency Mr. Joaquim Alberto Chissano, President of the Republic
o f Mozambique. The opening statement of the President of the Republic o f Mozambique is contained in annex V to this report.
The First Meeting elected by acclamation the Minister of Foreign Affairs and Cooperation of the Republic of Mozambique, Dr.
Leonardo Santos Simio. as its President in accordance with rule 7 of the Draft Rules o f Procedure.
6.

At the opening session, statements were made by Mrs. Louise Frdchette, Deputy Secretary-General of the United Nations;
Dr. Salim Ahmed Salim, Secretary-General of the Organization of African Unity; His Royal Highness Prince Zeid Ra'ad Zeid
Al Hussein delivering a message to the First Meeting from Her Majesty Queen Noor o f the Hashemite Kingdom of Jordan; Ms.
Jody Williams, Ambassador for the International Campaign to Ban Landmines; and Ms. Farida Gulamo of the Mozambican
Campaign Against Landmines. In addition. the President of the Meeting read a message addressed to the First Meeting by the
President of the United States of America, Mr. William Jefferson Clinton.
7.

At its first plenary meeting, on 3 May 1999, the First Meeting adopted its agenda as contained in document
APL.C/MSP. 1/1999/L. 1. On the same occasion, the First Meeting adopted its Rules of Procedure as contained in document
APLC/MSP. 1/1999/L.3, the estimated costs for convening the First Meeting as contained in document APLC/MSP. 1/1999/L.5,
and its programme of work as contained in document APLC/MSP. 1/1999/L.2.
8.

9.

Also at its first plenary meeting, the Meeting elected by acclamation the representatives of Honduras, Jordan, Norway and
as Vice-Presidents of the First Meeting in accordance with rule 7 of the Rules of Procedure.

Turkmenistan
10.

The Meeting unanimously confirmed the nomination of Mr. Carlos dos Santos, Ambassador and Permanent Representative

of the Republic of Mozambique to the United Nations in New York, as the Secretary-General of the Meeting. The nomination
had been the result of informal consultations among States Parties.
C. Participation and Credentials in the First Meeting
Forty-three States Parties participated in the Meeting: Austria, Belgium, Benin. Bolivia. Bosnia and Herzegovina, Bulgaria
11.
Burkina Faso, Canada Croatia, Denmark, France, Germany, Guinea, Holy See, Honduras, Hungary, Ireland, Jamaica, Japan,
Jordan, Malawl Mall Mauritius, Mexico, Mozambique, Namibia, Nicaragua Norway, Panama, Paraguay, Peru, San Marino,
Senegal, Slovenia, South Africa, Sweden Switzerland, Thailand, The former Yugoslav Republic of Macedonia Turkmenistan,
United Kingdom o f Great Britain and Northern Ireland, Yemen and Zimbabwe.

Eighteen States which had ratified the Convention, but for which the Convention had not yet entered into force,
participated in the Meeting as observers, in accordance with Article 11, paragraph 4, of the Convention and rule 1, paragraph
1, second sentence, of the Rules of Procedure of the Meeting: Antigua and Barbuda, Australia, Brazil, Chad, Ecuador, El
Salvador, Guatemala, Italy, Lesotho. Malaysia, the Netherlands, New Zealand, Niger, Portugal. Slovakia, Spain, Swaziland and
Uganda
12.

13. A further forty-seven States not parties to the Convention participated in the Meeting as observers, in accordance with
Article 11, paragraph 4, of the Convention and rule 1, paragraph 1, second sentence, of the Rules of Procedure of the Meeting:
Albania, Algeria Angola, Argentina, Bangladesh, Burundi, Cambodia, Cameroon, Cape Verde, Chile, China, Colombia, COte
d'Ivoire. Cuba Cyprus, Czech Republic, Dominican Republic, Ethiopia, Finland, Gabon. Georgia, Ghana, Greece, Iceland.
Indonesia, Israel, Kazakhstan, Kenya, Libyan Arab Jamahiriya, Lithuania, Luxembourg, Mauritania, Morocco, Nepal,
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Philippines, Poland, Romania, Rwanda, Saint Vincent and the Grenadines, Singapore, Sri Lanka, Sudan, Togo, Turkey, Ukraine,
United Republic of Tanzania and Zambia.
14.
Credentials issued by the Head of State or Government or by the Minister for Foreign Affairs or by a person authorized
by one of the above, as required by rule 4 of the Rules of Procedure o f the Meeting, or credentials in the form of photocopies
or facsimiles of such a document, or credentials in the form of information concerning the appointment of representatives to the
Meeting received in the form of letters or notes verbales or facsimiles thereof from embassies, permanent missions to the United
Nations or other intergovernmental organizations or other government offices or authorities, were received from all 108 States
mentioned in paragraphs 11 through 13 above.

The Meeting accepted the credentials o f the representatives of all of the States mentioned in paragraphs 11 through 13

15.
above.

16.
In accordance with Article 11, paragraph 4, of the Convention and rule 1, paragraphs 2 and 3, of the Rules of Procedure,
the following international organizations and institutions, regional organizations, entities and non-governmental organizations
attended the Meeting as observers: Palestine, United Nations, United Nations Children's Fund, United Nations Development

Programme, United Nations Office for Project Services, World Food Programme, United Nations High Commissioner for
Refugees, United Nations Institute for Disarmament Research, World Health Organization, European Commission, Organization
of African Unity, Organization of American States, International Organization of The Francophonie, International Committee
of the Red Cross, International Federation of Red Cross and Red Crescent Societies, Sovereign Military Order of Malta and
International Campaign to Ban Landmines.
17.

A list of all delegations to the First Meeting is contained in document APLC/MSP. 1/1999/INF. 1.

D. Work of the First Meeting
18.

The First Meeting held seven plenary meetings from 3 to 7 May, when it concluded its work.

19.
The first four plenary meetings were devoted to the general exchange of views under agenda item 10.
Eighty-three
delegations to the First Meeting made statements in the general exchange of views.

20.
At the fifth plenary meeting, on 5 May 1999, the Meeting considered the submission of requests under Article 5 of the
Convention. The President informed the Meeting that he had not been notified that any State wished to make such a request at
the First Meeting. The Meeting took note of this.
21.
At the same meeting, the Meeting considered the submission of requests under Article 8 of the Convention. The President
informed the Meeting that he had not been notified that any State wished to make such a request at the First Meeting. The
Meeting took note of this.
22.

In addition to the plenary meetings, the

Meeting held informal consultations on issues related to the operation of the

Convention. These included the consideration of international cooperation and assistance in accordance with Article 6 on the
topics of mine clearance, victim assistance, socio-economic reintegration and mine awareness, destruction of stockpiled
anti-personnel mines, and development of technologies for mine action.

E. Decisions and recommendations
23.
At its fifth plenary meeting, on 5 May 1999, the Meeting considered matters arising from and in the context of reports to
be submitted under Article 7, including consideration and adoption of the reporting formats. The reporting formats were adopted
as amended and are contained in annex II to this report.
24.
At its sixth plenary meeting, on 6 May 1999, the Meeting agreed that the content of the President=s Paper on Circulation
of Article 7 Reports as amended (API.C/MSP. 1/1999/Informal 3/Rev.1) should guide the technical ways and means of circulation
of the reports. That Paper is contained in annex III to this report.

25.

Following consultations on the President's Paper on Intersessional Work (APLC/MSP. 1/1999/Informal 2), the Meeting
recognized the importance of having intersessional Standing Committees of Experts on issues related to the operation of the
Convention. Subsequently, at its seventh plenary meeting, on 7 May 1999, the Meeting decided that the intersessional work
would be guided by the President's Paper which is contained in annex IV to this report. Further consultations identified the
following States Parties as Co-chairs and Rapporteurs for the intersessional work programme:
Mine clearance
Mozambique and the United Kingdom of Great Britain and Northern Ireland, Co-Chairs; Peru and the Netherlands, Rapporteurs.
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Victim assistance, socio-economic reintegration and mine awareness
Mexico and Switzerland, Co-Chairs;
Nicaragua and Japan, Rapporteurs.

Stockpile destruction
Hungary and Mall Co-Chairs;
Malaysia and the Slovak Republic, Rapporteurs.

Technologies for mine action
Cambodia and France, Co-Chairs;
Yemen and Germany, Rapporteurs.
General status and operation of the Convention
South Africa and Canada, Co-Chairs;
Zimbabwe and Belgium, Rapporteurs.
The Meeting further noted that the first sessions of the Standing Committees
26.
the following dates:

of Experts would take place in Geneva on

Mine clearance 13- 15 September 1999

Victim assistance socio-economic reintegration and mine awareness 15-17 September 1999
Stockpile destruction 9-10 December 1999

Technologies for mine action 13-14 December 1999
General status and operation of the Convention 10-11 January 2000
At its seventh plenary meeting, the Meeting agreed that the Second Meeting of the States Parties would be held on 11-15
September 2000 in Geneva.

27.

28.

At the same plenary meeting, the Meeting adopted the Maputo Declaration, which is contained in part II of this report.

F. Documentation
29.

A list of documents of the First Meeting is contained in annex I to this report.

G. Adoption of the Final Report and conclusion of the First Meeting
30. At its seventh and final plenary meeting on 7 May 1999, the Meeting adopted its Final Report as contained in document
APLC/MSP. 1/1999/L.7 and as orally amended by the President.
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Maputo Declaration
Maputo, Mozambique
7 May, 1999

1. We, the States Parties to the Convention On the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and on Their Destruction, together with signatory States, are gathered in Maputo. Mozambique, joined
by international organizations and institutions and non-governmental organizations, to reaffirm our unwavering commitment
to the total eradication o f an insidious instrument of war and terror: anti-personnel mines.
2. Even now, at the end of the century, anti-personnel mines continue to maim and kill countless innocent people each day;
force families to flee their lands and children to abandon their schools and playgrounds; and prevent long-suffering refugees and
displaced persons from returning to rebuild their homes and their lives. The real or suspected presence of anti-personnel mines
continues to deny access to much-needed resources and services and cripples normal social and economic development.
3.
We raise our serious concern at the continued use of anti-personnel mines in areas of instability around the world. Such acts
are contrary to the aims of the Convention; they exacerbate tensions, undermine confidence and impede diplomatic efforts to
find peaceful solutions to conflicts.

Therefore, even as we celebrate this First Meeting of the States Parties two months after the rapid entry-into-force of the
Convemion, we recognize that the enduring value of this unique international instrument rests in fully realizing the obligations
and the promise contained within the Convention
4.

- to ensure no new use;
- to eradicate stocks;
- to cease development, production and transfers;
- to clear mined areas and thus free the land from its deadly bondage;
- to assist the victims to reclaim their lives and to prevent new victims.

5.

We believe these to be common tasks for humanity and therefore call on governments and people everywhere to join US

in this effort.
6. To those who continue to use, develop, produce, otherwise acquire, stockpile, retain and transfer these weapons: cease now,
and join us in this task.

To those who can offer technical and financial assistance to meet the enormous challenges of humanitarian mine action:
intensify your efforts and help build the capacity of mine-affected countries themselves to increasingly take On these tasks.

7.

8.

To those who can offer assistance: help with the physical and psycho-social treatment and social and economic reintegration
awareness education programmes, and help those States in need to meet treaty obligations to
demine and to destroy stockpiles, thus facilitating the widest possible adherence to the Convention.

of mine victims, support mine

9.
To those that have not yet joined this community of States Parties: accede quickly to the Convention. To those who have
signed: ratify. If ratification will take more time: provisionally apply the terms of the Convention while you put in place the
necessary domestic legislation.

10. To the international community: promulgate, implement and universalise the Convention, the new international standard
and norm of behaviour it is establishing.
11.
In this spirit, we voice our outrage at the unabated use of anti-personnel mines in conflicts around the world. To those few
signatories who continue to use these weapons, this is a violation of the object and purpose of the Convention that you solemnly
signed. We call upon you to respect and implement your commitments.

12.

Know that, as a community dedicated to seeing an end to the use

of anti-personnel mines, our assistance and cooperation

will flow primarily to those who have foresworn the use of these weapons forever through adherence to and implementation of
the Convention.
13.
Driven by the sad reality that the people of the world will continue to suffer the consequences of the use of anti-personnel
mines for many years to come, we believe it crucial that we use this First Meeting of the States Parties to ensure that we make
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continued, measurable progress in our future efforts to eradicate anti-personnel mines and to alleviate the humanitarian crisis
caused by them.
14. We recognize that anti-personnel mines represent a major public health threat. The plight of mine victims has revealed
the inadequacy of assistance for victims in the countries most affected. Such assistance must be integrated into broader public
health and socio-economic strategies to ensure not simply short-term care for victims, but special attention to the serious
long-term needs for social and economic reintegration. Mine victims must be permitted to realize, with dignity, their place within
their families and their societies. These issues must be accorded the highest political importance and practical commitment by
States Parties and all those in the international community who care about this issue.

15. To this end, we commit ourselves to mobilise resources and energies to universalise the Convention, alleviate and
eventually eradicate the human suffering caused by anti-personnel mines, including by striving to meet the goal of"zero victims".
16.
For these purposes, we, the States Parties, will implement an intersessional work programme to take us steadily forward
to the next Meeting of the States Parties, which will take place in Geneva from 11 to 15 September 2000. This will enable us
to focus and advance our mine action efforts and to measure progress made in achieving our objectives. This work will be based
on our tradition of inclusivity, partnership, dialogue, openness and practical cooperation. In this regard, we invite all interested
governments, international organizations and institutions and non-governmental organizations to join us in this task.

17.

Our work programme will draw together experts, building on the discussions held here in Maputo, to address the key

thematic issues of:
- the general status and operation of the Convention;
- mine clearance;
- victim assistance and mine awareness;
stockpile destruction; and,
- technologies for mine action.

This intersessional work will, inter alia, assist us in developing, with the United Nations, a global picture of priorities consistent
with the obligations and time-frames contained within the Convention, including with regard to international cooperation and
assistance. It will also take into account important work done at the international, regional and sub-regional levels.

18.
The work of our experts will begin just four months from now, in Geneva. We appreciate and accept the offer of the
Geneva International Centre for Humanitarian Demining to support our efforts. Our work will complement and reinfurce the
important mine action activities being undertaken by mine-affected States working in partnership with other Staies, international
and regional organizations, non-governmental organizations and the private sector--also recognizing the United Nations system
as an important actor in global mine action efforts.
19.
Meeting here in one of the most mine-affected continents on earth and in a country which has experienced the ravages
wreaked by these weapons on the Mozambican people and the social fabric of the nation, we focus our minds and strengthen
our conviction on the need to make the killing fields of anti-personnel mines that have terrorized, maimed and killed people,
destroyed lives and hope for too long, a relic of the past.

We are determined to succeed in our common task.
We are determined to work in partnership to this end.

We are determined to apply the principle o f international humanitarian law, enunciated in the final preambular paragraph of the
Convention itself that '...the right of the parties to an armed conflict to choose methods or means of warfare is not unlimited...'

This is our firm pledge to future generations.
[Annexes omitted]
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