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ABSTRACT

This introduction to the special issue part of this issue of The Polar
Journal takes the great success of the adoption of the Protocol on
Environmental Protection to the Antarctic Treaty in 1991 as a starting
point. Next, it discusses some criticism in the literature regarding the
progress that has been made to implement the Protocol and the
adoption of additional measures to ensure a comprehensive protection of the Antarctic environment since the entry into force of the
Protocol in 1998. It appears that the Antarctic Treaty Consultative
Meeting (ATCM) suﬀers from ‘the Success Syndrome’, a syndrome
well known to very successful artists and companies: a great success
leads to high expectations which the artist or company subsequently
struggles to meet. Indeed, while the ATCM has had additional smaller
successes since 1998, from various perspectives the Consultative
Parties have not been able to meet the high expectations set by
the Protocol’s aims and provisions. Based on the articles in this special
issue, some of the setbacks are identiﬁed. Whether the ATCM will be
able to address the Success Syndrome in the years to come is
uncertain, but it may prove to be necessary to take some unusual
steps to get back on the ‘path of success’.
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The adoption of the Madrid Protocol as an extraordinary achievement and
criticism in recent years
Twenty years ago, the Protocol on Environmental Protection to the Antarctic Treaty
(the Madrid Protocol or the Protocol) entered into force.1 The Protocol has been
celebrated as an extraordinary achievement in Antarctic governance as well as in the
broader ﬁeld of international environmental law. At the recent Polar Law Symposium
in Tromsø, Donald Rothwell emphasised that academics should continue to highlight
this in societal discussions and the education of students. In his presentation, he
highlighted some of the most outstanding characteristics of the achievement as follows:
The adoption in 1991 of the Madrid Protocol has in my view been one of the most
signiﬁcant legal developments in the polar regions over the past 30 years. I say this ﬁrst of
all because of the circumstances in which the Protocol was adopted, coming soon after the
CONTACT Kees Bastmeijer
c.j.bastmeijer@uvt.nl
Tilburg Law School, Tilburg University, The Netherlands and
School of Business, Economics and Law, University of Gothenburg, Sweden
1
Protocol on Environmental Protection to the Antarctic Treaty, Madrid, 4 October 1991, 30 ILM 1461 (entered into force
14 January 1998).
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conclusion in 1988 of CRAMRA.2 That Australia and France in 1989 eﬀectively abandoned
CRAMRA and commenced a campaign against mining and instead promoted
a comprehensive environmental protection regime was a remarkable about turn. Second,
the Protocol reﬂected an extreme form of the precautionary principle. A decision was
made to place a prohibition on all Antarctic mining activity to ensure that irreversible
environmental damage from mining activities did not take place. Finally, the Protocol also
adopted for the ﬁrst time environmental impact assessment measures for all Antarctic
activities. There was a great deal of debate in the 1970s and 1980s as to whether Antarctica
should be declared a ‘World Park’. While ultimately that type of language was not adopted
for the Madrid Protocol, the term ‘natural reserve’ was instead favoured and appears in
Article 2, the reality is that the Protocol does eﬀectively create a form of park for the whole
continent in which environmental protection is paramount.3

This assessment is broadly shared in the international literature and certainly also by
the present author. However, over the last two decades the Committee for
Environmental Protection (CEP) and Antarctic Treaty Consultative Meeting (ATCM)
have attracted criticism regarding the progress that has been made to implement the
Protocol and the adoption of additional measures to ensure a comprehensive protection
of the Antarctic environment.4 In their recent analysis of the state of Antarctic and
Southern Ocean biodiversity and its conservation, Steven Chown et al. state: ‘in many
ways the Antarctic region is often considered a gold standard for conservation management. Our evidence-based assessment suggests, however, that the current situation is
not quite living up to such a view’.5 The assessment discusses concerns regarding
insuﬃcient response to habitat degradation, the introduction and spread of invasive
alien species, incompleteness of the framework of Antarctic Specially Protected Areas
and other concerns. The authors conclude that their assessment suggests ‘that the
biodiversity prospects for Antarctica and the Southern Ocean for 2020, and beyond
to 2050, are similar to those for the rest of the planet’.6
Bringing together the research of 35 Antarctic experts, Daniela Liggett et al. conclude
that ‘existing environmental management practices and the current system of governance are insuﬃcient to meet the obligations set out under the Madrid Protocol, let alone
able to address the challenges facing a warmer and busier Antarctic in the twenty-ﬁrst
century and beyond’.7
Hemmings speaks of the ‘hollowing’ of the Antarctic Treaty System (ATS), referring
to ‘the apparent disabling of some substantive functions of the Antarctic Treaty System
[. . .] since the adoption of the Madrid Protocol in 1991’.8 According to Hemmings, the
ATCM does not respond to environmental challenges as it used to do during the ﬁrst
three decades since the entry into force of the Antarctic Treaty. As one of the examples,
Hemmings mentions the lack of a strong regulatory response to two major developments since the adoption of the Protocol – tourism and bioprospecting:
2

Convention on the Regulation of Antarctic Mineral Resource Activities, Wellington, 2 June 1988, 30 ILM 1455 (not in force).
Rothwell, “Plenary Discussion Session: An Exchange of views on the History and Future of Polar Law.”
4
For a ‘number of new perspectives on the Antarctic Treaty (and treaty system)’, including suggestions for improvement
of the system, see the articles in the ﬁrst issue of The Polar Journal (2011, nr.1) and the introduction to this issue:
Haward, “Introduction.” See more recently, Ferrada, “Five factors that will decide the future of Antarctica.”
5
Chown et al., “Antarctica and the strategic plan for biodiversity,” 8.
6
Ibid., 7.
7
Liggett et al., “Conclusion: Multiple dimensions of human engagement with the Antarctic environment.”
8
Hemmings, “The Hollowing of Antarctic Governance.”
3
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We have not seen the development of a ‘Convention for the Regulation of Antarctic
Tourism’ or a ‘Convention for the Regulation of Antarctic Biological Prospecting’. Neither
have we seen substantive regulation of these activities through second-order instruments
(legally binding Measures under the Antarctic Treaty/Madrid Protocol; Conservation
Measures under CCAMLR).9

Ferrada has noted the same gaps in the regulatory system and stresses the need to adopt
‘new and broader legal instruments (for example, on liability or about tourism or
commercial bioprospecting).’10
Based on the acknowledgement that the Antarctic environment is being inﬂuenced
heavily by global challenges, such as climate change and Persistent Organic Pollutants, the
lack of active international diplomacy from the Antarctic Treaty System (ATS) has also
been criticised. In his article in the previous issue of The Polar Journal, Tim Stephens
concluded that ‘the ATS has tended to remain aloof from and indiﬀerent to global aﬀairs’.11

Does the ATCM suﬀer from the ‘Success Syndrome’?
The Success Syndrome, a syndrome that very successful people may suﬀer from, has
been described as follows:
The Success Syndrome refers to the positive and negative outcomes that follow the attainment of
a signiﬁcant achievement, victory, or goal. When an individual is successful, [he or she] is
rewarded with material wealth, fame, prestige, power, control, and inﬂuence. However, [he or
she] is simultaneously subjected to a variety of burdensome expectations.12

The Success Syndrome has also been applied to describe the main pitfalls that very
successful companies should watch out for: ‘Success Syndrome for a business refers to
a tendency to stop pursuing excellence and customer satisfaction with the same rigor as
was the case when the business ﬁrst started’.13
Given the broadly acknowledged success of the adoption of the Protocol on the one
hand and the regular criticisms of the ATCM not keeping up with the high standards
set out in the Protocol on the other, it appears that the ATCM also suﬀers from the
Success Syndrome in the domain of environmental protection. Is it true that the
ATCM, bearing primary responsibilities for the judicious implementation of the
Protocol, experience ‘burdensome expectation’ since the adoption of the Protocol?
And is it true that the ATCM ‘stopped pursuing excellence [. . .] with the same rigor
as was the case when’ adopting the Protocol?

ATCM’s commitment to pursuing excellence in environmental protection
Expectations are high indeed, but it is particularly because the Consultative Parties and
other Contracting Parties to the Protocol have continuously set themselves very ambitious goals. This is the major diﬀerence with an artist or a company encountering the
See note 6 above. See also Chown et al., “Antarctica and he strategic plan for biodiversity,” 7.
Ferrada, “Five factors that will decide the future of Antarctica,” 90.
Stephens, “The Antarctic Treaty System and the Anthropocene.”
12
Berglas, The Success Syndrome: Hitting Bottom When You Reach the Top.
13
“The Success Syndrome: Prevention is better than cure,” web publication 2 March 2017, https://www.corporatealchemists.com/success-syndrome-prevention-better-cure/.
9

10
11
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Success Syndrome. Generally, companies and artists are not legally obliged to continue
to strive for the same level of ambition that they had adopted during the time of their
initial success. However, by signing the Madrid Protocol, the Contracting Parties have
committed themselves ‘to the comprehensive protection of the Antarctic environment
and dependent and associated ecosystems’, and agreed to designate ‘Antarctica as
a natural reserve, devoted to peace and science’.14 They also accepted the legal obligation to ensure that the:
protection of the Antarctic environment and dependent and associated ecosystems and the
intrinsic value of Antarctica, including its wilderness and aesthetic values and its value as
an area for the conduct of scientiﬁc research [. . .] shall be fundamental considerations in
the planning and conduct of all activities in the Antarctic Treaty area.15

Regularly, for instance through the adoption of anniversary declarations, the ATCM
has reaﬃrmed its commitment to the Madrid Protocol’s aims and provisions. For
example, through the ‘Washington Ministerial Declaration on the Fiftieth
Anniversary of the Antarctic Treaty’ – the most recent high-level political declaration –
the Consultative Parties ‘[u]nderscore the importance of the Protocol [. . .]’ and ‘[p]ledge
to strengthen their eﬀorts to preserve and protect the Antarctic terrestrial and marine
environments’.16 In the same declaration, they also stated to be ‘[m]indful to ensure
that human activity in Antarctica, including tourism, is conducted in a manner that
eﬀectively promotes the continued protection of the Antarctic environment and minimizes cumulative impacts’.17
More recently, at the occasion of the 25th anniversary of the signing of the Protocol
in 2016, the Consultative Parties recognised ‘that the Protocol [. . .] is an essential
element of current eﬀorts to protect the Antarctic environment’.18 They also declared
‘their ﬁrm commitment to retain and continue to implement’ the mineral ban of Article
7 of the Protocol ‘as a matter of highest priority to achieve the comprehensive protection of the Antarctic environment and dependent and associated ecosystems’.19 Because
the Consultative Parties noted that ‘there are many in the public and media who
incorrectly believe that the Protocol expires in 2048’, they also recall ‘that in accordance
with its Article 25, the Protocol does not expire in 2048’.20
The adoption of the Protocol has been followed by many smaller successes in the form of
concrete steps in implementing the Protocol and adopting additional environmental
protection measures. Examples include the adoption of the CEP Guidelines on
Environmental Impact Assessment,21 the CEP process to support the international consultation regarding draft Comprehensive Environmental Evaluations, the CEP process to
discuss proposals for Antarctic Specially Protected or Managed Areas (ASPAs or ASMAs),
the adoption of the large number of internationally developed management plans for
ASPAs and ASMAs, the adoption of Annex VI to the Protocol on liability arising from
14

Protocol, Article 2.
Ibid. Article 3.
16
Washington Ministerial Declaration on the Fiftieth Anniversary of the Antarctic Treaty, ATCM 32, Washington,
6 April 2009, https://www.ats.aq/documents/ATCM32/op/atcm32_op022_e.pdf.
17
Ibid.
18
Resolution 6 (2016).
19
Ibid.
20
Ibid.
21
Resolution 1 (2016), Annex.
15
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environmental emergencies, the ATCM measure on obligatory insurance and contingency
planning for tourism and other non-governmental activities,22 the resolution on General
Principles of Antarctic Tourism,23 the measure to prohibit landings from vessels carrying
more than 500 passengers,24 and the establishment of a Network of Competent Authorities
to support cooperation and exchange of experiences with regard to, for instance,
Environmental Impact Assessment procedures and permit applications.

The special issue articles: some setbacks after the big success
Despite these successes during the past 20 years, strong arguments exist to support the
view that the ATCM has not been fully successful in keeping up with the high standards
agreed in the Protocol, including the comprehensive protection of the Antarctic environment. Without being exhaustive, the following are a number of important ‘setbacks’
encountered by the ATCM since the success of the Protocol’s adoption, identiﬁed by
the contributions to the special issue part of this issue of The Polar Journal.
Little consideration of cultural values and wilderness values
Since the entering into force of the Protocol, the CEP and ATCM have not acted strongly in
relation to the protection of Antarctica’s cultural values and wilderness values. Susan Barr
explains that ‘cultural heritage expertise has consistently been lacking in the ATS’,25 which
has led to the lack of scientiﬁcally accepted criteria in the listing of Historic Sites and
Monuments (HSM). This has resulted in incomplete and inconsistent protection of tangible
and intangible cultural values, and excessive inﬂuence of national interests on HSM listing.26
Rupert Summerson and Tina Tin show that ‘Treaty Parties’ engagement around protection of wilderness values has been low to very low’.27 They map the expansion of the human
footprint – from research, logistical and tourism activities – in Antarctica, and highlight the
limited protection that Environmental Impact Assessments and the designation of Annex
V areas (ASPAs and ASMAs) have oﬀered to wilderness values over the last 20 years.
This limited attention for cultural and wilderness values is a concern. As Barr
explains, ‘cultural heritage is a non-renewable resource’, and this also applies to wilderness. For cultural values, the adoption of the ‘Guidelines for the Assessment and
Management of Heritage in Antarctica’ in 201828 establishes a good basis for future
improvement should the CEP and ATCM become open to the involvement of cultural
heritage professionals in the application of these guidelines. For wilderness values, the
attention given to wilderness in the ‘Revised Guidelines for Environmental Impact
Assessment in Antarctica’ of 2016 indicates willingness in the CEP to work more
actively with the wilderness concept.29 However, tools to integrate wilderness protection
into the work of the CEP still need to be mainstreamed. Summerson and Tin’s
22

Measure 4 (2004).
Resolution 7 (2009).
24
Measure 15 (2009).
25
Barr, “Twenty Years of Protection of Historic Values in Antarctica under the Madrid Protocol.”
26
Ibid.
27
Summerson and Tin, “Twenty Years of Protection of Wilderness Values in Antarctica.”
28
Resolution 2 (2018).
29
Resolution 1 (2016).
23
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approach to deﬁne wilderness as ‘areas not impacted by human activity, i.e. where the
human footprint is absent’30 as well as their approach regarding the measurement of
wilderness loss may provide a concrete basis for the integration of wilderness values in
the implementation of the Protocol.

Limited use of spatial protection instruments for the protection of marine values
In their article, Ricardo Roura, Frits Steenhuisen and Kees Bastmeijer show that – in
parallel with the Commission on the Conservation of Antarctic Marine Living Resources
(CCAMLR) – the ATCM has its own responsibility, competences and instruments to
protect the marine environment within the Antarctic Treaty area. However, their analysis
of all 72 ASPAs and all 6 ASMAs shows that ‘the boundaries of most ASPAs and ASMAs
stop at the shore – or not far from it’, leading them to conclude that only a limited number
of ASPAs and ASMAs have a marine component.31 They also show that initiatives within
the CEP or ATCM to stimulate the integrated use of both CCAMLR and Protocol Annex
instruments (ASPAs and ASMAs) for the beneﬁt of a more coherent holistic protection of
the marine environment have been problematic.
Problematic ‘hard law-making’ and resulting gaps in the regulatory system
Alan Hemmings states that the time between adoption of instruments and their entry
into force is generally very long. After 13 years, Annex VI to the Protocol is still waiting
for 12 of the required 28 ratiﬁcations. The two Measures relating to tourism, adopted in
2004 and 2009, are also still not in force. He also highlights that, with the exception of
new or revised HSM and ASPA management plans, a very limited number of new
Measures have been adopted by the ATCM since the entry into force of the Protocol,
and that no Measures have been adopted by the ATCM since 2010. In a previous issue
of this journal, Ferrada has explained that this ‘relative paralysis of the regulatory
capacities of the ATCMs’ applies even stronger to non-environmental issues.32 Based
on an overview of the Measures adopted in the course of time, he concludes that
‘binding agreements on non-environmental aspects adopted at ATCMs have declined
almost absolutely since the beginning of the twenty-ﬁrst century’.33
The result is that the ATCM has departed from its precautionary regulatory approach.
Hemmings explains that ‘[t]he Antarctic regulatory approach [. . .] has historically been, at
the strategic level, to negotiate responses ahead of, or close to, the commencement of
activities in the region’,34 however, this approach has not been taken in respect of Antarctic
tourism challenges and bioprospecting. Intensive debates on the increase in tourist numbers and diversity of tourism activities since the adoption of the Protocol have resulted in
the adoption of only two Measures, both with a relatively speciﬁc scope.35
30

See note 27 above.
Roura, Steenhuisen and Bastmeijer, “The shore is the limit.”
32
Ferrada, “Five factors that will decide the future of Antarctica,” 88. See Figure 4: “Total of binding agreements
adopted at ATCM 1961–2017.”
33
Ibid., 88.
34
Hemmings, “Liability Postponed.”
35
Measure 4 (2004) and Measure 15 (2009).
31
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Gaps in the hard-law regulatory system also result from limitations of the scope or
ambition of legally binding Measures that have been adopted, such as Annex VI.
Hemmings explains that the scope of the liability rules is severely limited by its focus
on environmental emergencies as well as by the use of terms like ‘reasonable’ and
further limitations.36 According to Hemmings,
[t]here seems no likelihood of any active development of further liability coverage unless
and until some event occurs that manifestly is not, or would not (if Annex VI has still to
enter into force) be covered by the existing Liability Annex.37

Weak compliance mechanism
In addition to the slow process of ‘hard law-making’ in the ATCM and the gaps in the
regulatory system, Sune Tamm highlights the diﬃculties in ensuring compliance with
existing hard law. He explains that eﬀective compliance mechanisms employ both, carrots
(compliance encouragement) and sticks (options to legally enforce), but that the ATS
compliance system is mainly ‘built on carrots and a spirit of cooperation’. Tamm’s
discussion on the practice of conducting inspections under Article 14 of the Protocol
shows that this system for checking and promoting compliance has been used actively but
with a quote from Christopher Joyner he explains that in case of clear violations, the stick
is lacking: ‘Inspections provide access and are a tremendous tool, however there is no
independent inspectorate and the Treaty ‘does not furnish any guidance on what sanctions or procedures should be followed if an inspection should reveal violations’’.38
One might argue that if the absence of sticks in the Antarctic still results in full compliance,
there is no concern after all; however, the German study on environmental management of
Fildes Peninsula, discussed by Hemmings, illustrates that this is not true and that violations of
legal requirements take place.39 It is concerning that transparency among the consultative
parties about such violations is very limited. Tamm highlights that inspection reports are
often not detailed or clear enough on whether violations have been observed:
Very few inspection reports cite speciﬁc cases of non-compliance with the Protocol. The
majority of reports do not make a ﬁrm judgement on whether activities on stations are
compliant or non-compliant, preferring rather to say ‘general compliance was observed’ or
some minor fuel spills were noted.40

According to Tamm, there is ‘a trend of praising progress and acknowledging the
challenges of meeting environmental standards’.41
36

See note 34 above.
Ibid.
38
Tamm, “Peace vs compliance in Antarctica: inspections and the environment,” quoting Joyner, “Recommended
Measures Under the Antarctic Treaty: Hardening Compliance with Soft International Law,” 417. See also Hemmings,
“Liability Postponed:” “whilst collective duties are assumed by parties to the various instruments and dispute
settlement mechanisms are found in each, formal dispute settlement has not been invoked in cases of dispute or
diﬀering interpretation of state obligations.”
39
Hemmings, “Liability Postponed.” Hemmings refers to Braun et al, “Environmental management: the Fildes Peninsula
paradigm.” See also Peter, Hans-Ulrich, et al., “The current environmental situation and proposals for the management of the Fildes Peninsula Region.”
40
Tamm, “Peace vs compliance in Antarctica: inspections and the environment,” quoting UK, Netherlands, and Spain,
“Antarctic Treaty. Inspections Programme. Report 2012.”
41
Tamm, “Peace vs compliance in Antarctica: inspections and the environment.”
37
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The consensus rule: decision-making by non-decision-making
The consensus rule
Several of the concerns expressed in the articles of the special issue part relate to the
fact that decision-making in the ATCM is based on consensus among the
Consultative Parties to the Antarctic Treaty. In the past, Ambassador Pinochet de la
Barra has characterised the strong characteristic of this rule as follows:
Using consensus for more than three decades we have learned that, on the one hand, we
cannot achieve everything we want but, on the other hand, we are not forced by the
majority to do something unacceptable to the vital interest of our country.42

This cannot be denied. In the words of Elliott, ‘[t]his eﬀective veto ensures that no state
can be outvoted’.43 However, the downside of the consensus rule is that decisionmaking often takes much time or may sometimes prove to be impossible. At
a workshop in 1995, a commentator involved in the ATS stated: ‘The consensus
requirement is deﬁnitely blocking us on some questions, sometimes for ﬁve or ten
years or more, even on essential issues’.44 This concern has further increased with the
growth of the number of Consultative Parties. There is a risk that decision-making will
be further hampered if the interests of Consultative Parties in the Antarctic would
further diverge. From the perspective of the comprehensive protection of the Antarctic
environment, one might, for instance, be concerned about the title of the special
meeting (workshop) that China organised during the ATCM in 2017: ‘Our
Antarctica: Protection and Utilisation’.45

Decision-making by non-decision-making
What is seldom recognised in discussions on the consensus rule is that non-decisionmaking due to the lack of consensus often results in implicit decision-making. For
instance, for many years the ATCM has discussed the proposal to prohibit (new)
permanent facilities for tourism (e.g. hotels) in Antarctica but consensus has never
been reached.46 By not explicitly deciding on the non-allowance of such facilities, the
ATCM has taken (until today) an implicit decision that such activities are allowed as
long as the existing rules (e.g. the Protocol’s provisions) are respected. This also
applies to all types of relatively new forms of activities in the Antarctic, such as the
use of helicopters and motorised land vehicles for tourism, base jumping, marathons, scuba diving, cycling, mountain climbing, heli-skiing, paragliding, the use of
science infrastructure (e.g. air transport facilities) for tourism, camping, the use of
drones by tourists, and many other types of tourist activities. All these activities are
now taking place in the Antarctic and implicitly allowed due to the lack of consensus
for the opposite. The same applies to bioprospecting. In a publication of 2017,
Hemmings discussed these ‘regulatory gaps – where new (or more intense) human
Pinochet de la Barra, “The development of the Antarctic Treaty System – Review of past developments.”
Elliott, International Environmental Politics. Protecting the Antarctic.
Jackson, On the Antarctic Horizon.
45
Final Report ATCM 40, para. 111.
46
Bastmeijer, “Lamers and Harcha, Permanent Land-based Facilities for Tourism in Antarctica.”
42
43
44
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activities, organized around actual or incipient industries, have not been regulated by
the ATS in the traditional manner’.47 Hemmings speaks of ‘several “paths-not-taken”
since the adoption of the Madrid Protocol’.48
This implicit decision-making by lack of consensus to regulate is also reﬂected by
several concerns discussed in the special issue part of this Polar Journal issue. Examples
include the lack of consensus to include impacts by non-native species in Antarctica
under the liability Annex (Hemmings), the lack of consensus on better wilderness
protection (Summerson and Tin) and the lack of consensus to ensure a more harmonised and integrated use of ASPAs and ASMAs to ensure a coherent protection of the
marine environment in Antarctica (Roura, Steenhuisen and Bastmeijer).
This is not meant as a plea to end the consensus rule without careful considerations. The consensus rule is generally considered as the corner stone of the ATS.
Regularly and also recently, Consultative Parties emphasise the importance of upholding this rule. For instance, at the ATCM in Beijing in 2017, China’s Vice Premier
Zhang Gaoli stated: ‘given the success of the Antarctic Treaty System, Parties should
continue to advance governance of Antarctica within the existing framework, and the
principle of consensus should be upheld’.49 However, the discussions in the special
issue part of this issue contain a rich set of examples that show that the consensus
rule has started to become a big challenge for the ambitions and obligations of the
Protocol.

Conclusions – how to address the success syndrome
For very good reasons, the adoption of the Protocol has been acknowledged as an
extraordinary achievement in Antarctic governance, but this great success may have led
to the ATCM developing ‘the Success Syndrome’: while the ATCM has had additional
successes since 1991, the articles in this special issue show that – from various
perspectives – the Consultative Parties have not been able to convincingly meet the
high expectations set by the Protocol’s aims and provisions. Weaknesses highlighted by
the authors include the lack of expertise to ensure full protection of cultural values in
Antarctica, lack of protection of Antarctica’s wilderness values, limited use of ASPAs
and ASMAs for the protection of marine values, lack of a harmonised or integrated
application of instruments by CCAMLR and the ATCM to ensure coherent and holistic
marine protection, gaps in the liability regulations, the great diﬃculty the ATCM
appears to have in adopting additional Measures, the long time lapse between adoption
and entry into force of Measures, little clarity on legal compliance in inspection reports
and, more generally, a weak compliance mechanism.
Ten years ago, Tin et al. stated: ‘In the coming decades, the eﬀectiveness of [the ATS]
regimes will be put to the test, in the face of the continuing increase in intensity and
diversity of human activities in Antarctica’.50 In view of the above and other weaknesses
described in the literature and the further increase in human activities in Antarctica
47

See note 8 above.
Ibid.
Final Report ATCM 40, para. 10. Similarly, at ATCM 38 (2015), former Prime Minister of France Michel Rocard, praised
“the consensus-based nature of the ATCM.” See Final Report ATCM 38, para. 13.
50
Tin et al. “Impacts of local human activities on the Antarctic environment,” 26.
48
49
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(particularly tourism and bioprospecting) and – indeed – with the annual number of
people going to Antarctica set to go over the 100,000 mark for the ﬁrst time in human
history,51 these words are even more relevant today.
Whether the ATCM will be able to address the Success Syndrome in the years to
come is uncertain, but it may prove to be necessary to take some unusual steps52 to get
back on the ‘path of success’. Such steps may, for instance, include the development of
‘an integrated biodiversity strategy’,53 the development of solid ‘future scenarios’ to
promote ‘more explicit forward thinking’54 or possibly the organisation of a Ministerial
Meeting to discuss challenges such as those discussed in the articles included in this
special issue part. It may also be necessary to discuss sensitive issues, such as the current
functioning of the consensus rule and particularly the practical consequences thereof.
The many examples that show that the ‘absence of consensus to regulate’ results in the
‘implicit decision to allow’ should make the Consultative Parties aware that – without
new approaches – various aims of the Protocol will not be met. This would – in the
end – aﬀect also the legitimacy of the ATS.
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