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I. Introduction
1. Whether to continue relying on existing competition
rules in the digital sector, or instead seek new competences and dedicated legislation, is the question for
competition authorities in Europe. Several prominent
reports (some at the request of those authorities) have
posited this as the natural “evolution” of competition
law.1 Germany has forged ahead with a proposed amendment to its legislation that, among others, would allow
the competition authority to impose measures on undertakings with “paramount significance for competition
across markets” including with regard to discrimination
and access to data.2 A joint memorandum by the Belgian,
Dutch, and Luxembourg competition authorities also
pushes for an ex ante tool enabling them to impose
remedies without having to establish a competition law
infringement.3 Perhaps most significantly, the combination of the portfolios for digital policy and competition

1 See i.a. the report of the Digital Competition Expert Panel, Unlocking
digital competition, March 2019, at https://assets.publishing.service.gov.
uk/government/uploads/system/uploads/attachment_data/file/785547/
unlocking_digital_competition_furman_review_web.pdf;
the
report
to the Commission by J. Crémer, Y.-A. de Montjoye & H. Schweitzer,
Competition policy for the digital era, May 2019, at http://ec.europa.eu/
competition/publications/reports/kd0419345enn.pdf (“Expert Report to
the Commission”); and the report by the Stigler Committee on Digital
Platforms, September 2019, at https://research.chicagobooth.edu/-/media/
research/stigler/pdfs/digital-platforms---committee-report---stigler-center.
pdf?la=en&hash=2D23583FF8BCC560B7FEF7A81E1F95C1DDC5225E.
2 For an analysis, see R. Podszun & F. Brauckmann, Germany’s Pressing Ahead:
The Proposal for a Reformed Competition Act, Competition Policy International,
6 November 2019, available at https://www.competitionpolicyinternational.com/
germanys-pressing-ahead-the-proposal-for-a-reformed-competition-act.
3 Joint memorandum of the Belgian, Dutch and Luxembourg competition authorities
on challenges faced by competition authorities in a digital world, 10 October
2019, available at https://www.belgiancompetition.be/en/about-us/publications/
joint-memorandum-belgian-dutch-and-luxembourg-competition-authorities.
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enforcement under the newly reappointed Commissioner
Vestager indicates the possibility that legislation may be
introduced to tackle concerns in digital markets expressed
throughout her preceding tenure as competition commissioner.4 At this point, it may therefore be tempting to
prepare for regulation and shuffle off the uncertainty that
currently surrounds competition enforcement.
2. This paper nevertheless asks if we should pause before
overhauling a system that has served the EU well for
many decades—even if only for the digital sector. Theory
holds that principle-based rules are best suited to face
novel situations, and that characterisation fits the openended prohibitions of Articles 101 and 102 TFEU and
merger control’s standard of “significant impediment to
effective competition.”5 The current discussion therefore
shows a lack of trust in principle-based rules rather than
a proved substantive gap. We suggest this is due to two
factors: stepping outside the comfort of the Commission
guidance, which has for long specified those principles to
some degree, and the relatively early stage of the process
of administrative and case law refinement of such principles to the digital context.
3. Since the “modernisation” of its enforcement,6 the
Commission has used numerous instruments to fill in
the gaps of a principle-based competition law. The result
has been an increase of legal certainty and economic
sophistication at the cost of some inflexibility. The main

4 See the many references to the digital sector last year alone: https://ec.europa.eu/
competition/speeches/index_2019.html.
5 Expert Report to the Commission p. 39.
6 Commission’s White Paper on Modernisation of the Rules Implementing Articles 85 and
86 of the EC Treaty, Commission Programme No. 99/027, OJ C 132, 12.5.1999, pp. 1–33
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To regulate or not to regulate
Big Tech

4. The paper will show that, despite promising signs,
it will take some time until competition principles are
fleshed out for the digital sector. This path is more uncertain than regulation, and particularly dependent on the
outcome of the judicial review of Commission decisions.
It does, however, have the advantage of a tried-and-tested
method to achieve administrative and judicial coherence.
Importantly, our purpose is not to reject regulation that
could complement this enforcement, in particular when
it would serve public interests like the creation of a levelplaying field or the protection of plurality and diversity. It
may also be necessary to draw new remedies or even overarching principles for those public interests and competition law. The key—for either regulation or case law—
is to rely on dynamic insights. This would imply that an
approach built on the experience with public utilities,
with which technology firms are often compared, risks
being unfit for purpose due to the static regulation of
those services. Without dismissing off-hand that ex ante
regulation is necessary, it would certainly be preferable
for legitimate expectations and preserving the horizontal
application of the competition regime to continue operating under current rules. By analysing the role of as-efficient competitors and innovation competition, we show
how proactive competition enforcement can capture the
specificities of digital markets.

II. As-efficient
competitors
5. Recent key competition investigations in the digital
sector have targeted relatively new types of anti-competitive behaviour. The Google Shopping case involved
self-preferencing behaviour by Google in the form of
more prominent placement of its own comparison
shopping service versus rival comparison shopping

7 This paper will discuss in particular the Guidelines on the assessment of horizontal
mergers under the Council Regulation on the control of concentrations between
undertakings, OJ C 31, 5.2.2004, pp. 5–18 (“Horizontal Merger Guidelines”), the
Guidelines on the assessment of non-horizontal mergers under the Council Regulation
on the control of concentrations between undertakings, OJ C 265, 18.10.2008, pp.
6–25 (“Non-Horizontal Merger Guidelines”), and the Guidance on the Commission’s
enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary
conduct by dominant undertakings, OJ C 45, 24.2.2009, pp. 7–20 (“Article 102 TFEU
Enforcement Guidance”), regardless of the more dynamic approach developed for
guidance under Article 101 TFEU.

services that were demoted in Google’s general search
results.8 The Google Android case addressed the restrictions Google imposed on Android device manufacturers and mobile network operators in order to entrench
its dominance in general internet search.9 The ongoing
Amazon Marketplace investigation focuses on Amazon’s
dual role as retailer and marketplace, and explores
whether Amazon’s use of data from independent retailers
is anti-competitive.10 These cases, different as they are,
nevertheless all deal with the extent to which the ability
of rivals to compete with a dominant firm deserves
protection under competition law.
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problem concerns the static approach adopted in the
Commission guidance,7 which has proven unsuited to the
characteristics of the digital sector. As will be discussed,
this guidance is tailored for market power in defined
markets, cost-based competition, and price-centric
consumer harm, while the digital sector involves crossmarket strategies, innovation competition, and services
typically provided free of monetary charge. Nonetheless,
principle-based rules remain available, and enforcement
has availed of them when stepping outside the Commission’s guidance. Recent Commission decisions and some
case law precedents so far indicate that such principles
are flexible enough to adapt to the digital context.

6. Although attributing a consumer welfare goal to EU
competition law is the subject of constant debate,11 the
Court of Justice has stated that competition rules protect
consumers directly as well as indirectly by safeguarding
the process of competition.12 This has been connected
with the view that is not the aim of competition law to keep
competitors on the market, a sentiment given support by
the statement in Post Danmark I that “[c]ompetition on
the merits may, by definition, lead to the departure from
the market or the marginalisation of competitors that are
less efficient and so less attractive to consumers from the
point of view of, among other things, price, choice, quality
or innovation.”13 This mirrors the Commission’s definition of competitive harm based on market power in its
Article 102 TFEU Enforcement Guidance—namely, the
ability to affect price, choice, quality or innovation to the
detriment of consumers.14 As such, the Commission has
read the notion of an “as-efficient competitor” into the
assessment of several categories of abuse.15
7. The as-efficient competitor test does indeed have
some support in the case law. According to the Bronner
judgment, the indispensability of the dominant firm’s
input in a refusal to deal scenario has to be assessed
not with reference to the scope of the access seeker’s
own downstream activities but with reference to a scale
of business comparable to that of the dominant firm.16
Prompted by the Commission’s opening to examining
effects, and the dominant undertaking’s arguments
that this should include an as-efficient competitor test,
the Court in Intel annulled the Commission decision
for failure “to assess the possible existence of a strategy
aiming to exclude competitors that are at least as efficient

8 Case AT.39740 – Google Shopping, 27 June 2017.
9 Case AT.40099 – Google Android, 18 July 2018.
10 European Commission press release, Antitrust: Commission opens investigation into
possible anti-competitive conduct of Amazon, 17 July 2019, at https://ec.europa.eu/
commission/presscorner/detail/en/IP_19_4291.
11 For a discussion in the context of digital markets, see BEUC, The Role of Competition
Policy in Protecting Consumers’Well-being in the Digital Era, 2019, at https://www.beuc.
eu/publications/beuc-x-2019-054_competition_policy_in_digital_markets.pdf.
12 See for instance: Case C-52/09, TeliaSonera, ECLI:EU:C:2011:83, para. 24.
13 Case C‑209/10, Post Danmark I, ECLI:EU:C:2012:172, para. 22.
14 Article 102 TFEU Enforcement Guidance, para. 11.
15 See Article 102 TFEU Enforcement Guidance para. 23–25 in relation to price-based
exclusionary conduct.
16 Case C-7/97, Bronner, ECLI:EU:C:1998:569, para. 45–46.
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8. A relevant question, therefore, is whether focusing on
protecting as-efficient competitors would be adequate for
the advancement of competition law for the digital era.
In the online platform economy particularly, a few firms
dominate various market segments and benefit from economies of scope across them.19 Is it still appropriate in these
circumstances to only ban behaviour that would exclude
rivals as efficient as these “digital champions” under the
competition rules? Even though the as-efficient-competitor test was developed for price-related behaviour and
margin squeezes in particular, it can in principle also be
applied to non-price behaviour. This could be the case
with the self-preferencing at issue in Google Shopping:
instead of taking costs as the benchmark, as one would
do for a pricing abuse, one could simulate whether the
dominant undertaking’s downstream business would be
able to compete if it had to operate under the same conditions as those applied to rivals, in this case be downgraded
in the search ranking. Because the dominant firm’s own
downstream service is used as the basis for the analysis,
the anti-competitive foreclosure is established from the
perspective of an as-efficient competitor who is, however,
now subject to the conditions as they apply to regular,
non-affiliated businesses.20
9. The question remains whether such an application of
the as-efficient competitor test still puts the threshold
for intervention in digital markets too high, tilting
the balance of interests of consumers and competitors too much to the benefit of dominant digital firms.
The dependence of a rival on services of digital platforms
is not a sign of lesser efficiency, but inherent to the functioning of today’s digital economy. We do not suggest
going as far as the national regimes on abuse of economic
dependence, which aim at protecting businesses in a
weaker bargaining position irrespective of the impact on
consumers.21 Instead, we refer to a dynamic interpretation whereby rivals are allowed to improve their efficiency
in order to grant them a stronger bargaining position
vis-à-vis the platform, or perhaps the ability to leave it

17 Case C‑413/14 P, Intel, ECLI:EU:C:2017:632, para. 139.
18 TeliaSonera, para. 64. The Court has only expressly connected the as-efficient competitor
standard with the pricing abuses of predatory pricing, rebates, and the referred margin
squeeze (Case C-23/14 Post Danmark II, ECLI:EU:C:2015:651, para. 55).
19 Expert Report to the Commission, p. 33.
20 For a further analysis in the context of differentiated treatment by dominant platforms,
see I. Graef, Differentiated Treatment in Platform-to-Business Relations: EU Competition
Law and Economic Dependence, Yearbook of European Law 2019, pp. 32–33, at https://
academic.oup.com/yel/advance-article/doi/10.1093/yel/yez008/5622729.
21 A number of Member States have regimes on abuse of economic dependence in place,
including France (Article L. 420-2 Code de commerce), Germany (§ 20(1) and (2) Gesetz
gegen Wettbewerbsbeschränkungen), and since April 2019 also Belgium (Wet van 4
april 2019 houdende wijziging van het Wetboek van Economisch Recht met betrekking
tot misbruiken van economische afhankelijkheid, onrechtmatige bedingen en oneerlijke
marktpraktijken tussen ondernemingen, Belgisch Staatsblad, 24 May 2019).
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for other platforms or to set one up independently—even
if they are not at that stage yet.22 In particular, one could
envisage behaviour whereby dominant firms pre-emptively chill the success of rivals by denying access to indispensable data or by engaging in self-preferencing. These
have been the main targets for suggested regulation, but
the balance with an as-efficient competitor test warrants
more case-by-case exploration.
10. It is important to point out that current competition
rules can, to a significant extent, already address such practices. The essential facilities doctrine can in principle be
applied to open up datasets held by dominant firms, even
if precedent has still not clarified how the conditions of
the essential facilities doctrine will or should be applied
to data.23 In addition, merger decisions like Facebook/
WhatsApp,24 Microsoft/LinkedIn,25 and Apple/Shazam26
have already outlined that access to data can lead to competition concerns. Even though these decisions have not yet
found a dataset unique enough to raise such concerns, they
do show a development in the Commission’s principles and
framework for assessing data-related mergers that opens up
intervention in future cases. However, until the Commission makes significant use of these enforcement possibilities, support for ex ante tools to facilitate data access will
continue to grow. While these tools may offer an attractive
additional regulatory mechanism, they will still have to
solve the same problem of the threshold for intervention.
11. As such, the problem seems to lie in the lack of
adequate precedent rather than in the inadequacy of
competition rules themselves. A clarification of the
conditions for abusive refusals to give access to data or
its use to hamper rivals, such as in the ongoing Amazon
Marketplace investigation, or judicial confirmation that
enforcement may protect rivals that depend on a digital
platform, as in the filed appeals of the Google decisions,
would do much to address this uncertainty. Once there
is sufficient decisional ground, soft law guidance can
build on it. Moreover, as stated at the outset, where data
sharing is considered desirable as a policy objective in
and of itself regulation can be undertaken. In line with
the actions of the Commission within its European Data
Economy initiative, a horizontal regulatory approach
coupled with a case-by-case application of competition
rules can be envisaged to level the digital playing field.27

22 Preventing an increase in efficiency is a viable strategy against disruptive innovation, see F. CostaCabral, Innovation in EU Competition Law: The Resource-Based View and Disruption 37
Yearbook of European Law 2018, pp. 331–333, at https://doi.org/10.1093/yel/yey019.
23 For an analysis, see I. Graef, EU Competition Law, Data Protection and Online Platforms:
Data as Essential Facility, Wolters Kluwer, 2016. Arguing that data justifies a lower
threshold under the essential facilities doctrine, see H. Schweitzer, J. Haucap, W. Kerber
& R. Welker, Modernising the Law on Abuse of Market Power. Report for the German
Federal Ministry for Economic Affairs and Energy (Germany), September 2018, pp. 5–6,
at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3250742.
24 Case M.7217 – Facebook/WhatsApp, 3 October 2014.
25 Case M.8124 – Microsoft/LinkedIn, 6 December 2016.
26 Case M.8788 – Apple/Shazam, 6 September 2018.
27 See Commission Communication, Building a European Data Economy, COM(2017) 9
final; Commission Communication, Towards a common European data space, COM(2018)
232 final; and Commission Staff Working Document, Guidance on sharing private sector
data, SWD(2018) 125 final.

Ce document est protégé au titre du droit d'auteur par les conventions internationales en vigueur et le Code de la propriété intellectuelle du 1er juillet 1992. Toute utilisation non autorisée constitue une contrefaçon, délit pénalement sanctionné jusqu'à 3 ans d'emprisonnement et 300 000 € d'amende (art.
L. 335-2 CPI). L’utilisation personnelle est strictement autorisée dans les limites de l’article L. 122 5 CPI et des mesures techniques de protection pouvant accompagner ce document. This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document
constitutes a violation of the publisher's rights and may be punished by up to 3 years imprisonment and up to a € 300 000 fine (Art. L. 335-2 Code de la Propriété Intellectuelle). Personal use of this document is authorised within the limits of Art. L 122-5 Code de la Propriété Intellectuelle and DRM protection.

as the dominant undertaking from the market.”17 More
clearly, in the context of margin squeezes, the Court
stated in TeliaSonera that it is sufficient for such an abuse
“that there is an anti-competitive effect which may potentially exclude competitors who are at least as efficient as
the dominant undertaking.”18

12. The main concern about competition in the digital
sector is loss of innovation: from a passing reference in
Google Shopping,28 harm to innovation has taken central
stage in Google Android.29 We argue that the Commission’s recent enforcement, and whether regulation is
needed to address innovation concerns, should be understood in conjunction with the practice in merger control.
Due to the relatively lower level of judicial review, merger
control has provided a testing ground for dealing with
innovation. The Commission would have it that it is the
notion of market power in its guidance, applying interchangeably to price and other competitive parameters, which has allowed its practice to frame innovation.
In reality, as will be detailed, the Commission has moved
away from the static approach of its guidance through
trial-and-error. Innovation is thus currently addressed
separately from structural concerns and as an autonomous kind of harm. Enforcement against anti-competitive behaviour, and to some extent the regulation
proposals themselves, are catching up to this evolution.
13. It is worth starting by the Commission’s Horizontal
and Non-Horizontal Merger Guidelines reference to
market power as the standard for competitive harm.
Defined as the ability to influence competitive parameters to the detriment of consumers, these guidelines refer
to price, quality, choice, and innovation; nonetheless, it is
“price increase” that is used as shorthand for exercising
market power.30 This implies that innovation is interchangeable with, and therefore equivalent to, a product’s
price-quality relationship: the same way that an undertaking loses incentive to compete on price and quality
as it gains market power, it would also lose incentive to
invest in innovation. Market power is also the standard
for harm in the Article 102 Enforcement Guidance, as
already stated, opening the way for the very same inference. However, it is well known that a straightforward
relationship between market power and innovation is
theoretically flawed, since economics has not settled
whether monopolies or competitive markets are better
for innovation and attempts at conciliation are focused
on identifying the particular conditions that lead to harm
to innovation.31
14. The Horizontal Merger Guidelines acknowledge
the ambivalent effects of market power by stating that
a merger could increase the ability and incentive to
innovate but, “alternatively,” competition could also be
impeded by a merger of important innovators—namely

“two companies with ‘pipeline’ products related to a
specific product market.”32 These guidelines have led to an
established decisional practice, mostly in the pharmaceutical sector, forcing the divestiture of pipeline products
that would compete with other pipeline or current
products of one of the merging parties.33 All of this did
not prevent the Commission from seeking, and obtaining
in Deutsche Börse, the judicial confirmation of its general
market power standard: the General Court accepted
that loss of innovation could be presumed (like price
increases would) from a less competitive market structure.34 However, while innovation may indeed be harmed
by market power, it may also be harmed independently of
market structure.35
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III. Innovation
competition

15. Even before the Commission guidance, the case law
on abusive refusal to license under Article 102 TFEU
had already indicated that safeguarding innovation had a
separate competitive importance. Starting from an application of the essential facilities doctrine—namely, an
indispensable input allowing the exclusion of all competition downstream—the Court of Justice added the condition of preventing the appearance of a new product with
consumer demand.36 Thus, the increase in market power
was not enough in and of itself to trigger the abuse.
The “new product” condition was expanded in Microsoft to cover an impediment to technical development,
namely refusing to license interoperability information.37
The importance of the step taken in Microsoft was to
consider that, instead of completely excluding competition (as the refusal of an indispensable input would),38 it
was sufficient that an asset granted a competitive advantage in innovating—in other words, harm to innovation
would now trigger the abuse.39 When it came time to
codify its guidance on Article 102 TFEU, however, the
Commission did not recognise a new product condition
to be different from the (price-based) consumer harm
resulting from vertical foreclosure.40
16. As such, it was merger control that picked up where
the case law on abuse left innovation off. Intel/McAfee
transposed Microsoft’s reasoning of imposing a competitive disadvantage on rival innovation, in this case
through access to chip technology that could affect the
development of anti-virus software,41 further advancing
an autonomous notion of harm to innovation by not

32 Horizontal Merger Guidelines, para. 38.
33 Commission Policy brief, EU Merger Control and Innovation, 2016, at https://ec.europa.
eu/competition/publications/cpb/2016/2016_001_en.pdf.
34 Case T-175/12, Deutsche Börse, EU:T:2015:148, para. 157–179.
35 See Costa-Cabral, pp. 319–321.
36 Case C-418/01, IMS, C:2004:257, para. 38.

28 Google Shopping, para. 593.
29 Google Android, para. 773, 896, 1036, and 1313.
30 Horizontal Merger Guidelines, para. 8, and Non-Horizontal Merger Guidelines,
para. 10.
31 See for all C. Shapiro, Competition and Innovation: Did Arrow Hit the Bull’s Eye? in J.
Lerner and S. Stern (eds.), The Rate and Direction of Inventive Activity Revisited (Chicago:
University of Chicago Press, 2012), p. 361.

37 Case T-201/04, Microsoft, T:2007:289, para. 647.
38 Ibid., para. 563.
39 Thus, the General Court was satisfied that the refusal of interoperability data simply
prevented competitors from continuing to develop innovative features, see Microsoft,
para. 656.
40 Article 102 TFEU Enforcement Guidance, para. 86–88.
41 Case M.5984 – Intel/McAfee, 26 January 2011, para. 342.
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17. Because of these experiences, merger control is presently much better equipped to deal with harm to innovation. The approach in Facebook/WhatsApp was
corrected in Microsoft/LinkedIn and Apple/Shazam,
which examined how data could be used to innovate
beyond existing product markets even if, as already
stated, the data sets ended up not raising such issues.47
One striking possibility of a more proactive enforcement in digital markets is to adapt the theory of harm
formulated for agrochemical mergers in Dow/Dupont and
Bayer/Monsanto, which did indeed lead to substantial
divestitures of pipeline products and lines of research.48
The analysis of innovation in these cases was completely
separated from static competition in defined markets,
settling on “innovation spaces”—research targets which
may overlap several products.49 Although nominally
based on the reference to pipeline products in the Horizontal Merger Guidelines, the guidance was upended
by the methodology that the Commission set out in an

annex.50 While some question whether this R&D-heavy
analysis is applicable to fast-moving digital services,51
certain elements are clearly replicable: innovation capabilities (notably IP and personal data assets), targeted
developments instead of markets, and strategic prevention of overlaps.52 In any event, it is clear that merger
control was flexible enough to accommodate innovation’s
drift away from market structure.
18. The experience in merger decisions may in turn
serve as inspiration for assessing anti-competitive practices, as abuse of dominance cases leave the Commission
guidance behind and once more explore harm to innovation. Google Shopping pairs loss of innovation with other
effects of exclusion, but it also does not require indispensability and relies on the advantages granted by an
asset (self-preferencing in the search engine)—similarly
to the step taken in Intel/McAfee. The same happens in
relation to the abuse of preventing new operating system
versions in Google Android, but that case goes further
in framing its three abuses under an overall strategy to
prevent Google’s search engine from being overtaken by
mobile internet53—in other words, preventing disruptive innovation.54 These cases therefore operate at a level
where shaping markets is more important than excluding
rivals to gain market power. Indeed, the incorporation
of rivals is beneficial if they are kept at arm’s length, be
it by acquisition as in Facebook/WhatsApp or under a
platform (as seems to be the question) in Amazon Marketplace. One is hard-pressed to find orientations for these
cases in the Article 102 TFEU Enforcement Guidance,
but judicial appeals may again fit innovation under the
broader concept of abuse. If this is so, updated guidance
might dispense with regulatory intervention.

42 The guidance being concerned mainly with tying regarding conglomerate mergers, see
Non-Horizontal Merger Guidelines, para. 93.
43 P. Ibáñez Colomo, Restrictions on Innovation in EU Competition Law (2016), 41 European
Law Review p. 14, at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2699395.
44 See, in summary, the press release at https://ec.europa.eu/commission/presscorner/detail/
en/IP_14_1088.
45 Which also included the acquisition of Instagram (not notified to the Commission), see
T. Wu, Blind Spot: The Attention Economy and the Law (2017), 82 Antitrust Law Journal
Vol. 3, p. 56, at https://ssrn.com/abstract=2941094.
46 Facebook would end up using personal data gathered by WhatsApp, contrary to what it
stated, but because the Commission did not consider this as a competitive concern it could
only apply a fine for misleading information.
47 Commission Merger brief 1/2019 at https://ec.europa.eu/competition/publications/
cmb/2019/kdal19001enn.pdf.
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50 Annex 4 to Dow/Dupont.
51

Expert Report to the Commission, p. 120.

52 Ibid., p. 122.

48 Case M.7932 – Dow/DuPont, 27 March 2017, and Case M.8084 – Bayer/Monsanto,
21 March 2018.

53 Google Android, Section 14.2 (applying the requirement for a single continuous
infringement).

49 Dow/Dupont, para. 350–351, and Bayer/Monsanto, fn. 23.

54 See Costa-Cabral, p. 340.
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requiring indispensability or even a vertical relation
(since the chips were not an input for the software). This
kind of harm immediately superseded the Commission’s Non-Horizontal Merger Guidelines, which did not
foresee such concerns in conglomerate mergers.42 Intel/
McAfee came under criticism for using harm to innovation to overcome the lack of concerns over market
power.43 However, Facebook/WhatsApp would show the
problem of relying on market power in the digital sector,
with the absence of market overlaps leading to an unconditional approval without opening an in-depth merger
investigation.44 It was already clear at the time to industry
analysts that Facebook was engaging in an acquisition
spree of possible social network rivals and to gain access
to personal data.45 The Commission nevertheless stuck
close to its guidance and, in addition to dismissing horizontal effects, rejected vertical foreclosure as the parties
were considered not to have market power over personal
data or its use in advertising.46

19. This paper gave an account of how competition
rules can be interpreted and applied in relation to as-efficient competitors and innovation competition, straying
from the Commission guidance’s static approach and
seeking to adapt competition principles to the context of
the digital sector. The relevant decisions have attracted
controversy, but it is ultimately up to the Courts of the
EU to endorse or annul them. In our opinion, this will
provide the litmus test if principles are flexible enough or
if regulation is needed. Judicial confirmation may even
open the doors for regulation, as Continental Can did for
merger control,55 if it emboldens the review of certain
practices systematically and ex ante. Nevertheless, when
proposals of regulation include the reversal of the burden
of proving an infringement,56 they seem to prepare for a
failure by the Commission to uphold its decisions. The
impression that competition rules are harder or impossible to enforce in a digital context would very likely also
lead to legislative adjustments.

continues to function well (regardless of being complemented by regulation protecting other interests). Some
may question if this method is timely, systematic, or
certain enough. After all, merger control did not seem
to prevent concentration in technology markets and
competition investigations are case specific, with final
decisions usually being issued long after the facts—as
far as Google Android dates from the change to mobile
internet. However, the recent interim measures in the
Broadcom investigation illustrate the opportunities of
proactive enforcement adjusted to the dynamic nature of
the digital sector.57 Moreover, regulation’s alleged potential to create certain desired results on the market might
turn unpredictable once initial legislative proposals reach
the process of political bargaining. There is no guarantee
that the legislative process will outpace judicial developments. As for their effectiveness, judicial decisions do not
only provide clarity to the undertakings involved but also
send a powerful signal about the boundaries of competition rules to all economic actors. While their outcome is
uncertain to a degree, we may put some faith in them not
going unnoticed. n
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IV. Conclusion

20. If this application of principle-based competition
rules receives judicial validation, however, the best interpretation is that the system of competition enforcement

55 Case 6/72, Continental Can, EU:C:1975:50.
56 The Report to the Commission proposes to reverse the burden of proof and let dominant
firms provide evidence that self-preferencing has no adverse effects on competition, see
Expert Report to the Commission, pp. 66–67.

57 European Commission press release, Antitrust: Commission imposes interim measures on
Broadcom in TV and modem chipset markets, 16 October 2019, at https://ec.europa.eu/
commission/presscorner/detail/en/IP_19_6109.

Concurrences N° 1-2020 I On-Topic I Digital & competition

29

