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INTRODUCTION

)
The proposal for this dissertation started with a premise that the EU law
surrounding the application of Art. 106(2) TFEU, the public service
to the extent that the rationale for the existence of the exception, which is the
focal point of this thesis, was perceived to be undermined. This has led to
the formulation of the following research question: What role is left for the
public service exception in the light of the recent evolution of EU law?
Indeed, as society changes, new technological developments come into
existence, and economic conditions take different shape, the law needs to
adequately respond and accommodate to the new situation. Consequently,
the underlying rationale for a particular provision may either disappear, so
the provision becomes obsolete and needs to be abolished, or it may change,
so the provision needs to be subsequently amended or reinterpreted.
It is self-evident that none of articles in the Treaties exists in a legal
vacuum and the general changes to EU law as well as policy have a profound
impact on the way the articles function and are subsequently interpreted.
Article 106(2) TFEU is no exception here. Article 106(2) TFEU is
certainly one of the most controversial provisions of the Treaties. It is the
key provision to understanding the concept of services of general economic
interest (SGEI). The article provides as follows:
Undertakings entrusted with the operation of services of general
economic interest or having the character of a revenue-producing
monopoly shall be subject to the rules contained in the Treaties, in
particular to the rules on competition, in so far as the application of
such rules does not obstruct the performance, in law or in fact, of the
particular tasks assigned to them. The development of trade must not
be affected to such an extent as would be contrary to the interests of
the Union.
The rationale behind this provision was, therefore, to shield undertakings
entrusted with the provision of SGEI from the rules of Treaties to the extent
that the application of those rules would jeopardize the performance of
the task entrusted to the undertaking. It is, however, not coincidental that

1
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this provision was inserted together with Art. 106(1) TFEU, a provision
stipulating that Member States should strictly comply with the rules
contained in the Treaties while granting special or exclusive rights to
undertakings.
In the case of public undertakings and undertakings to which Member
States grant special or exclusive rights, Member States shall neither
enact nor maintain in force any measure contrary to the rules
contained in the Treaties, in particular to those rules provided for in
Article 18 and Articles 101 to 109.
Until the late 1970s, it had been claimed – with some support in economic
theory – that exclusive rights and monopoly rights are necessary concessions
services would be provided to all citizens irrespective of their location at an
affordable price. Since the provision of such a service under normal market
conditions would be burdensome and costly, exclusive rights granted by the
1

However, globalization and technological change have brought about
profound changes to regulated sectors. The traditional economic view
that the maintenance of public monopolies is a necessary condition for
public services to be delivered has been challenged. The ill-effects of
methods, such as subsidies from general taxation were suggested instead.2
It has been suggested that while some markets, such as network industries,
due to high sinking costs and economies of scale, could perhaps remain
shielded from competition (at least partially), the provision of public services
the ultimate goal of the process, commonly referred to as liberalization, was
to permit market forces to perform the functions traditionally reserved to
public sector monopolies.
1. METHODOLOGY
This PhD thesis will examine the role of Art. 106(2) TFEU in the context
of recent EU law developments in the timeframe 2005-2012.3 In this thesis,
the author has chosen a number of legal developments of EU law which, in
1

2

D. Geradin ‘Twenty Years of Liberalization of Network Industries in the European
Union: Where do we go now?’ (2006)
, p. 6-7.
, p. 8.

3

Aid Action Plan from 2005, hence the choice of start date of the timeframe.

2
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using them as a benchmark for examination and assessment of the extent
that the exception and its application have evolved. The author acknowledges
the existence of other parallel developments which might have had an impact
on the functioning of the exception, however, the author purposefully chose
which go along with writing a PhD dissertation.
This dissertation consists of four articles which were drafted by the
author in the course of the PhD project. By using a bottom-up approach, this
research will use inductive reasoning by constructing a general evaluation
derived from a number of seemingly isolated research problems. In this way,

This thesis is interdisciplinary research in the sense that it attempts
to examine the legal questions from perspectives embedded in different
written from the standpoint of a legal scholar with no prior education in the
examined and assessed very cautiously.
Since the thesis is a bundle of four articles, it does not use only one
research function, but comprises a number of them. Each article uses a
separate research approach.

be transposed into the application of Art. 106(2) TFEU. The elements of
the comparison are, on the one hand, the balancing test used to apply Art.
107(3) TFEU, and, on the other hand, the balancing test carried out under
Art. 106(2) TFEU. The article makes a normative statement that the test in
the form used under Art. 107(3) TFEU should be extended to the application
of Art. 106(2) TFEU.
The second article critically assesses the impact of the amendments
introduced by the Lisbon Treaty on the understanding and functioning of
the concept of services of general economic interest. It uses an evaluative
research method. Founding on the criterion of “legal practical value”, the
article examines the following changes which, potentially, might have had an
competition from the EU objectives; Protocol (No.26) on Services of
General Interest; the binding force of the Charter on Fundamental Rights;
and the new legal basis for legislation on SGEI in Art. 14 TFEU.

3
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The third article uses the design research approach. It evaluates the
issue of legal treatment of public services/SGEI in the context of EU public

solution proposed is the possibility of reliance on Art. 106(2) TFEU.
The fourth article is a combination of the evaluative and design
approaches. It evaluates the possibility of decentralising State aid control to

Overall, the thesis is a critical assessment of the current approach of the
EU to SGEI and the application of Art. 106(2) TFEU with some suggestions

2. HOW ARTICLE 106(2) TFEU BECAME IMPORTANT
It is worth recalling that Article 106 TFEU as whole originated from a
political compromise between the founding fathers of the EEC. As regards
into the Treaty, because they saw in it a safeguard against unfair competition
which their companies could have faced from the large public utility
companies of France and Italy. The French and Italian governments, on the
other hand, insisted on having a second paragraph included in the Treaty to
ensure that at least their public industries might count on an exemption from
competition rules if it was necessary for the provision of a public service.4
Surprisingly, it is not until the early 1990s that the provision of Art. 106(2)
TFEU started to play an increasing role in the Court of Justice jurisprudence.
Indeed, for more than 30 years Art. 106(2) TFEU remained dormant.5
During these three decades, the Community focused its competition law
enforcement primarily on private conduct (Art. 101 and 102 TFEU cases).
The anticompetitive activities of national governments, on the other hand,
remained, mostly for political reasons, largely under-investigated, even
though the rule prohibiting this type of measure was present in the Treaty
from the outset.

4

5

M. P. Smith,
(State University of New York Press: New York, 2005), p. 57.
Save for the Sacchi
to apply Art. 106 TFEU by the national courts.

4
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Indeed, the Community did not, at that time, feel empowered enough
to pursue a hard-line policy against anticompetitive measures supported or
tolerated by Member States. For this reason, the initial interpretation of Art.
106(1) TFEU resulted in almost no proceedings under this provision. In turn,
the modest application of Art. 106(1) TFEU rendered the applicability of
6
Logically, if the rule itself was not enforced,
there was no reason to resort to its exception. It should be mentioned that
even if Art. 106(2) TFEU has the potential to derogate from legal rules other
than Art. 106(1) TFEU, its application to other legal areas was at that time
rarely considered.
However, progressive market integration and technological development
induced some national governments to introduce reforms to their
monopolized and heavily regulated public industries. Some countries, such
as the UK or the Netherlands, embarked upon liberalizing their national
utilities. This also provided conditions conducive to new entrance, in the
neighboring Member States where such a policy was not pursued. The
spillover effects of these developments forced potential entrants to seek an
ally in a higher authority – an authority which could change Member States’
anticompetitive behavior. The role of that authority was to be played by the
European Commission.
Confronted with a number of complaints against national incumbents
streaming from the potential entrants located Europe-wide, the Commission
took a decision to introduce gradual liberalization in public industries. Its
initial target was the telecommunication sector. With the support of the
case law of the Court of Justice, the Commission succeeded in undermining
monopoly rights in particular markets of telecom and to this end it utilized
the provision of Art. 106(1) TFEU. This policy triggered a backlash from
the national governments. For them, Article 106(2) TFEU was an opportune
legal tool to which they could resort to evade the pervasive liberalization
policy. In this way, Art. 106(2) TFEU has started to play an increasing role in
EC competition law.
While progressive liberalization of network industries has paved the
way for the application of Article 106(2) TFEU to antitrust cases, Article
106(2) TFEU started to play an increasing role in State aid law only after the
adoption of the Transparency Directive.7

6

J.L. Buendia Sierra,

(Oxford: Oxford University Press, 1999), p. 273.

7

tween Member States and public undertakings [1980] OJ L 195.
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The Transparency Directive imposed a requirement upon public
assistance, in any form, provided to an undertaking, directly as well as
indirectly through intermediary entities. In particular, the directive required
the undertaking to put records of these transactions at the Commission’s
per se prohibited
by the Directive, but enabled the Commission to obtain the necessary
information to verify their legality.
However, until 1985, the impact of the Directive remained slight, mostly
due to the fact that most politically sensitive sectors were excluded from the
scope of the directive by virtue of Art. 4. These sectors were water, energy,
transport, posts and telecommunications, and public credit.8 Nevertheless, in
the included sectors, the availability of information required by the directive
opened the doors for the application of State aid rules on a scale that was
never thought of before. As a result of the Directive, stunningly high levels of
aid across Europe were unleashed, most of which was conferred upon public
undertakings.9
Not surprisingly the Transparency Directive turned out to be a bit of an
inconvenience for several Member States. In view of this fact, three of them,
namely France, Italy and the United Kingdom, brought proceedings before
the Court of Justice against the validity of the Directive.
In the joint
case10 the United Kingdom argued
that by adopting the directive the Commission had breached the division
of powers provided for in the Treaty, according to which legislative powers
were exclusively reserved to the Council.
The Court however rejected these claims by pointing to the principle of
conferral according to which the Commission is to participate in carrying
out the tasks entrusted to the Community on the same basis as other
institutions, within the limits of the powers conferred upon it by the Treaty.
The Court explained that the classical division of powers, which is a normal
type of institutional organization in Member States, does not hold accurate
for the organization of the Community institutions. Also in this context,
the Court stressed that the Treaty does not make a distinction between

8

9

10

tions between Member States and public undertakings [1980] OJ L 195.
M. P. Smith,
(New York: State University of New York Press, 2005), p. 64.
Cases 188-190/80
[1982] ECR at 2545-2599.

6

-

ServiceS of general economic intereSt in eu law

directives which have general application and others which lay down only
power to issue directives in accordance with the provisions of the Treaty.11
With the pronouncement of the
judgment, the
legitimacy of the Transparency Directive has become a fact. Furthermore,
in 1985 the sectors which were up until then excluded from the realm of the
Transparency Directive became, following an amendment, subject to it. In
aid which they generously conferred upon their national incumbents. In this
context, Art. 106(2) TFEU seemed to be perfectly designed for this type of
circumstance.
3. ELEMENTS OF ARTICLE 106(2) TFEU
Article 106(2) TFEU may be applied if the following elements are determined:
A) Entrusted by an act of public authority
The management of an SGEI should be entrusted to an undertaking by
an act of public authority of a Member State which may be of a national,
regional or local nature.12 It needs to be mentioned that than an undertaking,
even if state-owned, may not entrust itself or another undertaking with the
task to operate service of general economic interest.13 There needs to be an
element of vertical relationship between the public authority entrusting a
task of SGEI and the undertaking which is to perform the task concerned.
will be discussed in Chapter Three of this thesis.
B) To an undertaking or a group of undertakings
For Art. 106(2) TFEU to apply a task to operate service of general economic
interest must be entrusted to an undertaking. The Court of Justice has
consistently pursued a functional interpretation of the notion of an
undertaking for the purposes of EU competition law. In line with the case
law, an undertaking is any entity engaged in economic activity regardless

11
12
13

, para. 6.
Commission Decision (EC) 82/371
[1982] OJ L 167, para. 65.
J.L. Buendia Sierra, ‘Finding the Right Balance: State Aid and Services of General
Economic Interest’ in F.S Gadea, G.C. R Iglesias (eds)
tional, 2008), p. 246.

(Alphen aan den Rijn: Kluwer Law Interna-

7
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Such interpretation stems
from the necessity to prevent Member States from circumventing the EU
law. Should the interpretation be more formalistic, Member States would
be free to establish entities which would not fall within the scope of clearly
enumerated criteria of the notion of an undertaking.
14

interest or having the character of a revenue-producing
monopoly
The question of what should be considered a service of general economic
to be capable of changing with time, and in accordance with factors such as
technological advances, the state of Community integration, or variations
of society’s perception of the needs which the State should cover,15 there
exists a conviction that those services may not be uniformly and conclusively
the ‘Community’ approach or the ‘EU’ approach and the ‘national’ approach.
According to the ‘national’ approach, Member States should exercise
sole competence of the EU is to verify whether the measure concerned is not
disproportionate to achieving the objectives pursued.16
On the other hand, the ‘Community’ approach, or the ‘EU’ approach,
and deprive the EU of the possibility of controlling the application of an
exception provided in Art. 106(2) TFEU. If Member States were given a
economic interest, they would also be given indirectly the power to decide
whether the exception could be applied or not.17

14

15

16
17

Case C-41/90
[1991] ECR I-1979, para. 21; Case
C-244/94 Fédération française des sociétés d›assurance v. Ministère de l›Agriculture
et de la Pêche, [1995] ECR I-4013; Case T-319/99 FENIN v. Commission [2003]
ECR II-351, para. 35-41.
J.L. Buendia Sierra,
(Oxford: Oxford University Press, 1999), p. 283.
, p. 280.
.
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D) In so far as the application of Treaty rules, in particular the rules
on competition, obstructs the performance of the task with
which the undertaking(s) was/were entrusted (proportionality
principle)
which
is one of the general principles of EU law. In other words, the exception under
Art. 106(2) TFEU is only applicable when it is necessary for the undertaking
18

The interpretation of the principle of proportionality in the context of
Art. 106(2) TFEU has never been easy for the Court. In theory, one may
proportionality to applied in the context of EU legal exemptions: (i) causation
(there must be a causal relationship between the objective and the measure
adopted); (ii) necessity (the objectives in question cannot be achieved by less
restrictive means); and (iii) proportionality ‘strictly speaking’ (the desired
fundamental freedoms).19
According to Van Gerven, the Court is not consistent in the application of
these elements. In some instances the three requirements are distinguished,
whereas in some others the Court refers merely to two elements, without
making it clear to which of the three elements it refers.20 The question is
which of the three elements of the proportionality test the Court takes into
account when applying 106(2) TFEU.

18

19

20

G. De Burca ‘The Principle of proportionality and its Application in the EC Law’
(1993) 13
105; W. Van Gerven ‘The Effects of Proportionality on the Actions of Member States of the European Community: National
Viewpoints from Continental Europe’ in E Ellis (ed.) The Principle of Proportionality
(Portland: Hart Publishing, 1999); J.H. Jans ‘Proportionality
Revisited’ (2000) 27
239; J. Steenbergen, ‘Proportionality in Competition Law and Policy’ (2008) 35
gration 259; W. Sauter, ‘Proportionality in EU law: a balancing act?’ (2013) TILEC
Discussion Paper No. 3.
G. De Burca ‘The Principle of proportionality and its Application in the EC Law’
(1993) Yearbook of European Law 13, p. 113-114, J.L. Buendia Sierra,
ty) (Oxford: Oxford University Press, 1999), p. 301; J.H. Jans ‘Proportionality Revisited’ (2000) 27
239, p. 243-245.
W. Van Gerven ‘The Effects of Proportionality on the Actions of Member States of
the European Community: National Viewpoints from Continental Europe’ in E Ellis
(ed.)
(Portland: Hart Publishing,
1999), p. 37.

9

Natalia aNNa Fiedziuk

This contentious issue will be discussed in the thesis in more detail. At
this stage of the analysis, however, one may invoke as an introductory remark
the distinction in the interpretation of proportionality that the legal literature
uses depending on its stringency: a ‘strict’ interpretation of proportionality
21
The ‘strict’ interpretation
of proportionality is the one applied under Art. 36 TFEU (ex 30 EC) to
exempt certain measures from the provisions on free movement of goods.
This interpretation takes into account all the three aforementioned elements
hand, limits the Court’s scrutiny to the cases of manifestly inappropriate
measures.22
necessity requirement – the requirement that when there is a choice between
several appropriate measures, only the application of the one that is least

E) The restriction should not be contrary to interests of the EU
This condition is contained in the second sentence of Art. 106(2) TFEU which
stipulates that: “The development of trade must not be affected to such an
extent as would be contrary to the interests of the Union.” In the past, it was
a controversial issue whether the second sentence is a separate requirement
23
24
The Court in the case
unambiguously stating that the “interests of the Union”, or at that time
“Community interest” is a separate condition to the proportionality test

Commission:
(...) it was incumbent on the Commission, in order to prove the alleged
the Community interest in relation to which the development of trade
must be assessed. (...)25

21

22

23

24
25

J.L. Buendia Sierra,

(Oxford: Oxford University Press, 1999), p. 305.
Such distinction was made by the Court in
[Case C-331/88
[1990] ECR
I-4023. See also: G. De Burca ‘The Principle of proportionality and its Application
in the EC Law’ (1993) 13
, p. 117-120.
J.L. Buendia-Sierra (
(Oxford: Oxford University Press, 1999), p. 341.
Case C-158/94
[1997] ECR I5789.
, para. 65.
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4. THE PROBLEM
The Treaty on the Functioning of the European Union does not contain a
SGEI prescribed by any EU law instrument. Instead, it lies in the autonomous
discretion of Member States to decide which service is to be considered an
SGEI for the purpose of the application of the EU law. This observation is
from derogation from the rules contained in the Treaties, in particular the
rules on competition in so far as the application of those rules obstructs the
performance of the task entrusted to them.
The interpretation and the understanding of that legal provision, however,
have never been easy for European law practitioners and legal scholars. Ever
since it started to play an increasing role in the application of EU law, Article
106(2) TFEU has been regarded as a highly politically sensitive provision
and a source of tensions between various actors and stakeholders.
Although Article 106(2) TFEU had already been written into the original
version of the Treaty agreed in Rome in 1957, the gradual reliance upon
it became a reality only during the early 90s – the era of the EU-driven
liberalisation of the telecommunication industry. At that time, the Member
States, while trying to secure the monopoly rights traditional to that sector,
saw in Article 106(2) TFEU an instrument that might free them from the
gradually expanding EU control over their national markets.26
The provisions of Article 106(2) TFEU are curiously worded. Indeed,
when confronted with its wording, it is hard to escape an impression that
the margins of discretion for its interpretation have been delineated very
The
Court, through the case law, and the Commission, through the soft law
instruments,29 have tried to come up with a sound and predictable set of
conditions which would make the application of the article less onerous.
27

28

26

27

28

29

See for instance, P. Larouche,
(Portland: Hart Publishing 2000), p. 105-107.
J. Baquero Cruz, ‘Beyond Competition: Services of General Interest and European
Community Law’ in G de Búrca (ed.)
(New York: Oxford University Press, 2005), p. 171.
Case C-280/00
[2003] ECR
I-7747; Case T-289/03
[2005] ECR II-741.
Communication from the Commission, European Union framework for State aid in
the form of public service compensation, 11.01.2012, OJ C8.
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aid law,30 there persist a number of residual problems related to the process
of putting Article 106(2) TFEU into effect.
One of the major hurdles of Article 106(2) TFEU rests on the premise
that Article 106(2) TFEU serves as an exemption from an ample spectrum of
rules of the Treaties, ranging from exclusive rights31 and State aid32 to internal
market rules.33 As a result of the need to adjust the interpretation of Article
106(2) TFEU to the requirements of different areas of EU law, the application
of Article 106(2) TFEU has been testament to the many interpretational
inconsistencies and inadequacies that have been further exacerbated by the
Another problem is related to the “SGEI v public service” terminological
confusion. The notion of SGEI was originally restricted to the application
of Article 106(2) TFEU where it emerged. However, the adoption of Article
16 EC (which became Article 14 TFEU after the coming into force of the
Lisbon Treaty) moved the discussion from the purely competition-based
context to one with a broader perspective. For instance, Ross has submitted
that by placing SGEI among the shared values of the Union as well as
stressing their role in promoting social and territorial cohesion, Article 16
EC might have created a shift in policy on SGEI whereby SGEI started to
other established considerations such as non-discrimination and equal
treatment.34 Consequently, the concept of SGEI has lost its initial meaning
as a restriction to the competition rules, but, as suggested by Prosser, it has

30

31

32
33

34

Communication from the Commission on the application of the European Union
State aid rules to compensation granted for the provision of services of general economic interest, 11.01.2012, OJ C8; Communication from the Commission, European Union framework for State aid in the form of public service compensation,
11.01.2012, OJ C8; Commission Decision of 20 December on the application of
Article 106(2) of the Treaty on the Functioning of the European Union to State aid in
the form of public service compensation granted to certain undertakings entrusted
with the operation of services of general economic interest, 11.01.2012, OJ L7.
Case C-159/94
[1997]
ECR I-5815, para. 44-49; Case C-158/94
nopolies) [1997] ECR I-5789, para. 38-44, Case C-157/94
lands (Dutch Electricity Monopolies) [1997] ECR I-5699, para. 27-33.
Case T-106/95
[1997] ECR II-229, para. 172.
Case C-179/90
[1991]
ECR I-5889, paras. 8-24.
M. Ross, ‘Art. 16 E.C. and services of general interest: from derogation to obligation?’ (2000) 25
, p. 31.
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been assigned a positive value.35 This has become problematic from the
terminological angle, since it has necessarily blurred the distinction between
the common understanding of public services and the concept of SGEI
hitherto closely associated only with Article 106(2) TFEU. The two terms
have, from then on, come into close proximity in practice.
Finally, legal interpretation of the provisions on SGEI became inconsistent
due to the political considerations lying behind their formulation. Indeed,
the rationale for leaving much scope for interpretational discretion on the
provisions on SGEI seems to be politically motivated. There is a divide
between, on the one hand, those who would like to see more protection of
public industry from competition and thus would count on a more permissive
interpretation of Art. 106(2) TFEU; and on the other hand, those who would
endorse more open markets and hence would see exemptions to competition
rules come into play only in a very restricted number of instances.
In Europe there are two mainstream approaches to the role of the state
with regard to SGEIs. On the one hand, the ‘public-service’-based approach
recognizes the role of the state as a promoter of social goals.36 This view gives
more weight to the political role of the state than to economic concerns. When
it comes to Article 106(2) TFEU, this approach emphasizes the exception
from competition rules: SGEIs deserve special treatment due to their special
mission to promote social and territorial cohesion. In view of Art. 14 TFEU,
as introduced by the Treaty of Amsterdam, SGEI take their place among the
shared values of the Union and hence should be more explicitly exempted
from the competition law regime.
On the other hand, the ‘competition’-based approach puts more
emphasis on the economic aspects and views the state as one of the players
on the market engaged in commercial activities.37 As regards Article 106(2)
TFEU, this approach would impose upon the providers of SGEI a duty of
obstruct the performance of provision of SGEI does not extinguish the
from competition law simply means that certain services are provided more
‘natural monopoly’) or that certain services would not be provided at all
under market conditions.

35

36
37

T. Prosser,
Oxford University Press, 2005), p. 140.
, p. 153-154.
.
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Finally, it is important to note that there is, thus far, no legislative act
in force nor is there any proposal for secondary legislation put forward by
the Commission designed exclusively for SGEI. Instead, the Commission
has embarked upon a soft law approach in this area,38 which is evidenced
by a voluminous number of communications on SGEI adopted in the last
decade.39
The use of soft law by the Commission should be praised for its capacity
to keep pace with the rapid changes taking place in society, the economy and
technological developments. Nevertheless, the overly extensive reliance on
in interpretation and application problems for the Court.40
Although in the Lisbon Treaty a new legal basis to adopt regulation on
SGEI was added as a second sentence in Art. 14 TFEU, the Commission
expresses a general reluctance to pursue a broader legislative initiative which
would deal exclusively with SGEI. This reluctance can be partially explained
by the paradoxical nature of the provisions on SGEI in the Treaty, which is
observed by Buendia Sierra.41 He draws attention to the problem that, on
the one hand, there is a legal basis to regulate SGEI issues in the Treaty, but,
on the other, there is no EU competence to act on those issues on account of
the lack of reference to SGEI among the areas of EU competence listed in
Articles 3 to 6 TFEU. According to his view, Art. 14 TFEU encompasses many
predict. Article 14 TFEU refers to SGEI as “the shared values of the Union”
which in turn should be interpreted in the light of principles provided
by Art. 1 of the Protocol (No. 26) on Services of General Interest. These
principles include in particular the wide discretion of national, regional and

38

39

E. Szyszczak, ‘The general debate on SGIs since the Treaty of Lisbon’ (2011) Con
currences No. 4, p. 18.
Communication from the Commission on Services of general interest in Europe,
19, 01.2001, OJ C 17/4; Green Paper on Services of general Interest, 21.05.2003,
interest including social services of general interest: a new European commitment,
ity Framework for Services of General Interest in Europe, 20.12.2011, COM(2011)

40

41

E.M.H. Hirsch Ballin, L.A.J. Senden,
(The Hague: T.M.C. Asser Press, 2005), p. 36.
J.L. Buendia Sierra, ‘Writing Straight with Crooked Lines: Competition Policy and
Services of General Economic Interest in the Treaty of Lisbon’ in A. Biondi, P.Eeckhout, S. Ripley (eds)
(Oxford: Oxford University Press, 2012),
p. 362.
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local authorities in providing, commissioning and organizing; the diversity
between various SGEI; or the differences in the needs and preferences
of users. Thus, Art. 1 of the Protocol seems to put more emphasis on the
protection of national interests rather than the interests of the Union. On
the other hand, Art. 14 prescribes that the regulation based on its provisions
should be without prejudice to the Treaty rules on competition.42 It seems
that the lack of political consensus on the direction the regulation under Art.
14 TFEU should take is too evident for the Commission to trouble to take
action on those legal issues with a legislative proposal, at least for the time
being.
Against this background, this thesis will try to answer the following
questions:
1. How did the role of Art. 106(2) TFEU change following recent EU
law developments, did it increase or decrease?
2. What are the concerns that still need to be tackled in the application of
Art. 106(2) TFEU?
3. What is the future role of Art. 106(2) TFEU?
5. DEVELOPMENTS
The author has chosen the following developments to examine the problem
economic approach in the State aid policy; the adoption of the Lisbon
Treaty; the modernization of Public Procurement law; and the possible
decentralization of State aid control. Before embarking upon the actual
assessment, it is relevant to give a brief introduction to each one of them.
A) More economic approach
In the last decade, EU competition law has undergone a profound reform.
Central to this reform is the introduction of a more economic approach
to the EU competition law analysis. In a nutshell, the more economic
approach entails a replacement of formalistic rules (or ‘per se’ rules) by
new rules focusing on the economic effects of certain potentially or actually
anticompetitive practices. It rests on the idea that a heavier reliance on an
economic analysis and economic principles should bring about greater

42

.
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The more economic approach has been introduced to many areas of EU
introduction of the Block Exemption Regulation on Vertical Agreements
of 1999,43 and has later been extended to the horizontal agreements,44 the
merger control by the Regulation No 139/200445
aid with the State Aid Action Plan46 of 2005. In addition, the Commission
adopted Guidance on the application of Art. 102 TFEU to exclusionary
conduct47 incorporating elements of the more economic approach.
The more economic approach has been predominantly welcomed
with enthusiasm. Its proponents praise this approach for its focus on the
assessment of the effects of a conduct on competition.48 This is a substantial
departure from the traditional approach relying on per se rules and ex
ante tests using assumptions as to those effects. However, critics point to
the problems that accompany the incorporation of the approach, such as
heavier spending on counselling regarding its implementation in particular
cases. It is inevitable that such a profound reform will entail an increase
in the resources spent on most competition cases.49 Moreover and more

43

44

45

46

47

48

49

Council Regulation (EC) No 1215/1999 of 10 June 1999 amending Regulation No
19/65/EEC on the application of Article 81(3) of the Treaty to certain categories of
agreements and concerted practices, 15.06.1999, OJ L 148/1.
Commission Regulation (EC) No 2658/2000 of 29 November 2000 on the application of Article 81(3) of the Treaty to categories of specialisation agreements,
5.12.2000, OJ L 304.
Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger Regulation), 29.01.2004, OJ L 24/1.
Commission (EC) ‘State Aid Action Plan, Less and better targeted state aid: a roadJune 2005.
Communication from the Commission – Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings, 24.02.2009, OJ C 45/7.
See for instance, C. Esteva Mosso, ‘The More Economic Approach Paradigm –
An Effect-Based Approach to EU Competition Law’ in J. Basedow (ed.) Structure
(Alphen aan de Rijn: Kluwer Law International,
2011); A. Jones, ‘The Journey Toward an Effects-Based Approach under Article 101
TFEU – The Case of Hardcore Restraints’ (2010) 55 The Antitrust Bulletin 783; P.
Heidhues, R. Nitsche, ‘Comments on State Aid Reform – some Implications of an
Effect-based Approach’ (2006) 5
23.
S. Voigt ‘”More Economic” Does Not necessarily Mean “Better” – Perils and Pitfalls
of the “More Economic Approach” as Recommended by the European Commission’
in D. Schmidtchen, M. Albert, S. Voigt (eds)
(Tübingen: Mohr Siebeck, 2007), p. 99.
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importantly, the introduction of a more economic approach, in the view
of some, might lead to a decrease in legal certainty – the ability of actors to
form correct expectations as to the outcome of a decision.50
B) Lisbon Treaty
With the progressive development of European integration, it was thought
that the time was ripe to modify the existing Treaties. To this end, negotiations
began in 2001 resulting in establishing a Constitution for Europe which
would have repealed the pre-existing treaties and replaced them with a single
act. The idea of the ‘European Constitution’ had to be abandoned, following
its rejection in French as well as Dutch referendums in 2005.
This has not, however, led to discarding the idea of modifying the existing
to substantially amend the Treaties. The negotiations on the amendments
resulted in the Member States signing the Treaty of Lisbon.
The changes introduced in Lisbon are also of particular importance for
services of general economic interest. The Treaty of Lisbon amends Art.
16 EC which becomes Art. 14 of TFEU by providing for a new legal basis
for legislation on SGEI. A new protocol – Protocol (no 26) on Services of
General Interest was appended to the Treaties. In addition, by virtue of Art.
6 TEU, the Charter of Fundamental Rights of the European Union of 7
December 2000 gained the same legal value as the Treaties. This Charter
contains a provision which refers directly to SGEI.
C) Modernisation of Public procurement rules

concern of the Commission.51 In tandem with the revision of existing Public
procurement directives, the Commission decided to put forward a proposal
for a directive on the award of public concessions.

50

51

G. Bruzzone, M. Boccaccio, ‘Impact-Based Assessment and Use of Legal Presumptions in EC Competition Law: The Search for the Proper Mix’ (2009) World Competition 32(4); J. Drexl ‘Competition Law as Part of the European Constitution’ in
A. von Bogdandy, J. Bast (eds)
(Oxford:
Hart Publishing, 2010).
Explanatory memorandum of Proposal for a Directive of the European Parliament
and of the Council, on the award of concession contracts, 20.12.2011, COM(2011)
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As public services are typically provided on the basis of a concession,
it seems pertinent to clarify the interrelation between the rules on public
procurement, on the one hand, and the concept of SGEI and public services,
on the other. This task is necessary given that the Commission is trying to
pressure the Member States to rely on public procurement when funding
or, alternatively, to deem them compatible with the internal market under
Art. 106(2) TFEU.
D) Decentralisation of State aid control
Traditionally, decentralisation of State aid control has been regarded as a
controversial topic due to the high potential for political bias in decisionscenarios for reform: radical decentralisation similar to that which took
radical decentralisation would involve granting direct effect to all State aid
law provisions and thus allowing national courts as well as competition
authorities to apply them in parallel to the Commission. A more moderate
approach would entail sharing State aid competences with the national
authorities without an express permission to apply the State aid provisions
in full.
In this context, Art. 106(2) TFEU is an interesting provision as the
scope of what services of general interest are considered to be economic
has broadened in recent years.52 This has led in turn to the inclusion within
the concept of SGEI of many services which are provided locally. In this
context, the question which this thesis will aim to address is, how far national
authorities could be involved in the assessment of State aid dedicated to
compensate for the extra costs of the SGEI provision.

52

P. Bauby, ‘From Rome to Lisbon: SGIs in Primary Law’ in E. Szyszczak, J. Davies,
M. Andenaes and T. Bekkedal (eds.)
(The
Hague: TMC Asser Press, 2011).

18

CHAPTER ONE

economic interest

ABSTRACT
Since the presentation in 2005 of the European Commission’s State
Aid Action Plan (SAAP), we have been witnessing a shift towards a more
economically focused State aid policy. According to the SAAP, the key
failures such as externalities, imperfect information, and coordination
problems. In the SAAP, the European Commission (Commission) also
committed to the provision of effective and high-quality services of general
economic interest (SGEI). However, it is not clear from the document what
assessment of SGEIs. The silence of the SAAP on this issue leaves many
questions open: is it possible to increase the economic dimension of State aid
assessment of SGEIs; can State aid to SGEIs address a market failure; and
State aid to SGEIs?

19

Natalia aNNa Fiedziuk

1. INTRODUCTION
The provision of services of general economic interest is of key importance
for the European model of society and is therefore an essential European
Community policy. Yet, the problem with the provision of SGEIs is that
the often carelessly incurred provision costs. Regrettably, the current
interpretation of Art. 86(2) of the EC Treaty – exempting State aid to SGEIs
from EC State aid rules – does not adequately discipline Member States to
SGEIs.
Strangely enough, the Commission is currently in the process of
introducing a new, more elaborate balancing test incorporating a more
however, seems to be applicable only under Art. 87(3) EC which is another
provision granting exemption from the EC State aid rules. At the same time,
economic reasoning is barely ever mentioned in the current interpretation of
Art. 86(2) EC. However, the wording of Art. 86(2) EC does not rule out a
more economically focused application of this provision. After all, it seems
somewhat inconsistent to apply two different tests, one more economically
focused under Art. 87(3) EC, and another almost devoid of any economical
reasoning under Art. 86(2) EC, while both of these provisions address
treating the two exemptions differently in the State aid analysis.
Against this background, this paper is based on the assumption that
approach is solely applicable under Art. 87(3) EC, there seems to be no
plausible reason not to apply the approach under Art. 86(2) EC. The paper
will critically analyse the existing State aid legal framework for State funding
of SGEIs: Art. 86(2) EC and the
judgment – the “double standard”
of assessment. In its core, the paper endeavours to bring some consistency
economic approach incorporated in the balancing test to the application of
Art. 86(2) EC. The conclusion will be that despite the political controversy
over the application of Art. 86(2) EC, there are no theoretical impediments
this provision.
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2. THE MORE REFINED ECONOMIC APPROACH
Four years have passed since the Commission announced its State Aid policy
reform in a document called the State Aid Action Plan (SAAP).53 With this
and methodology of its State aid assessment so as to bring it more in line
with economic analysis. Yet, economic analysis is not particularly novel to
the State aid assessment. Indeed, State aid assessment has a long history as
an analysis based on economic reasoning. The reform initiated by the SAAP,
however, was merely meant to devise a more systematical methodology
which, accompanied by an analysis of market failures, such as externalities,
imperfect information, or coordination problems, would result in “less and
better targeted aid”.
The EC State aid policy is based on the general prohibition of State aid in
Art. 87(1) EC.54 State aid is assumed to be distortive to competition, because
it provides unwarranted advantage to some undertakings over others which
State aid is not absolute and State aid may be found compatible with the
common market and authorised if the aid meets the so-called balancing
test. In accordance with this test, State aid may be found compatible with
the common market if the positive effects of State aid in term of delivering
objectives of common interest outweigh its potential negative effects in
terms of distortion of competition and intra-Community trade.

The balancing test as such, however, did not appear in the SAAP itself, but
it has been gradually developed in subsequent Community guidelines55 and
more recently in the Commission’s DG Competition non-paper “Common

53

54
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Commission (EC) ‘State Aid Action Plan, Less and better targeted state aid: a roadJune 2005.
Article 87(1) EC: “Save as otherwise provided in this Treaty, any aid granted by a
Member State or through State resources in any form whatsoever which distorts or
threatens to distort competition by favouring certain undertakings or the production
of certain goods shall, in so far as it affects trade between Member States, be incompatible with the common market.”
Community guidelines on State aid for environmental protection, 1.04.2008, OJ C
82/1, para. 16; Community framework for state aid for research and development
and innovation, 30.12.2006, OJ C 323/1, para1.3.1; Community guidelines on state
aid to promote risk capital investments in small and medium-sized enterprises,
18.08.2006, OJ C 194/2, para. 13.1.
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principles for an economic assessment of the compatibility of State aid
under Article 87(3) EC”.56 The newly developed balancing test comprises
the following three steps:
interest?
2. Is the aid well designed to deliver the objective of common interest i.e.
does the proposed aid address the market failure or other objectives?
i) Is the aid an appropriate policy instrument to address the policy
objective concerned?
ii) Is there an incentive effect, i)e. does the aid change the behaviour
of the aid recipient?
iii) Is the aid measure proportionate to the problem tackled, i)e. could
the same change in behaviour not be obtained with less aid?
3. Are the distortions of competition and effect on trade limited, so that
the overall balance is positive?57
This three-tier test has gradually become a State aid assessment standard
as regards State aid compatibility with the common market. The question
here is which EC Treaty provision should serve as a basis for such an
assessment.
In general, there are two EC Treaty provisions under which the
Commission may exempt State aid from the State aid prohibition: Article
87(3) EC58 and Art. 86(2) EC.
Article 87(3) EC allows the Commission to consider compatible with the
common market: (i) aid to promote the development of areas with serious
underemployment or an abnormally low standard of living; (ii) aid to promote
the execution of an important project of common European interest; (iii)
aid to facilitate the development of certain economic activities or of certain
economic areas; (iv) aid to promote culture and heritage conservation; and
Article 86(2) EC, on the other hand, provides derogation from EC Treaty
rules, in particular from the rules on competition. The derogation of Art.
86(2) EC applies only to providers of what are known in the EC Treaty as
services of general economic interest. This provision states that undertakings
56

57
58

Commission’s DG Competition non-paper “Common principles for an economic
assessment of the compatibility of State aid under Article 87.3 EC-Treaty”.
, para. 9.
There is also an exemption to EC State aid law under Art. 87(2) EC. However, under
Art. 87(2) EC the Commission exercises no discretion to authorise State aid.
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which have been entrusted with the operation of SGEIs are only subject to
the Treaty rules to the extent that the application of these rules does not
obstruct the performance of the particular task assigned to them.
The recently issued non-paper seems to suggest in its title59 that the
balancing test only to the cases provided in Art. 87(3) EC. This approach,
however, creates inconsistency in the application of State aid rules meaning
that some State aid measures which target objectives indicated in Art. 87(3)
EC are subject to a fundamentally different assessment than State aid
measures which target objectives of “general economic interest” under Art.
86(2) EC.
The dual treatment of State aid measures could be explained by the origin
of Art. 86(2) EC. While Art. 87(3) EC has always been considered to provide
the main exemption from EC State aid rules, Art. 86(2) EC was initially
almost exclusively applied to the conduct of Member States breaching EC
antitrust law, in particular concerning the conferral of exclusive rights on
public undertakings (Art. 82 in combination with Art. 86(1) EC). This
is hardly surprising, since the idea behind its inception was to ensure that
public industries, at the time monopolized, could count on an exemption
from EC competition rules for the provision of a ‘public service’ whenever
their conduct was challenged to the Commission by potential competitors.
For a long time though, it was unclear whether Art. 86(2) EC could actually
be used to derogate from the State aid prohibition in Art. 87(1) EC. Doubts
were dispelled by a series of European Court of Justice (Court) judgments in
the late 1990s60 in which the Court explicitly acknowledged the possibility to
apply Art. 86(2) EC to justify State aid to SGEIs. Since then, it has become
an established principle that Art. 86(2) EC can indeed be applied to EC State
aid. The wording of the provision is not controversial in this regard.61
Once Art. 86(2) EC has been recognized as a derogation from the State
aid regime in addition to Art. 87(3) EC, it has become apparent that due to its
role as a derogation across all EC competition rules, the reasoning employed
59

60

61

Commission’s DG Competition non-paper “Common principles for an economic
assessment of the compatibility of State aid under Article 87.3 EC-Treaty”.
Case T-106/95
[1997] ECR II-229; Case T-46/97
SIC [2000] ECR II-2125; Case C-332/98
[2000] ECR I-04833.
Article 86(2) EC: “Undertakings entrusted with the operation of services of general
economic interest or having the character of a revenue-producing monopoly shall be
subject to the rules contained in this Treaty, in particular to the rules on competition, in so far as the application of such rules does not obstruct the performance,
in law or in fact, of the particular tasks assigned to them. The development of trade
must not be affected to such an extent as would be contrary to the interests of the
Community” (emphasis added).
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two provisions
seem to address considerably different objectives.
Article 87(3) EC addresses what are commonly referred to as “objectives
ensure that EC competition rules do not obstruct the provision of services
of general economic interest. Yet, in the Commission’s decision-making
practice, the distinction between the two exemptions is sometimes blurred
and their objectives may overlap to a degree. Indeed, some aid measures
may address objectives covered by the scope of both exemptions. Consider,
for instance, State aid to broadband, where in many cases the Commission
authorised the measures under Art. 87(3) EC62 but in some others found
the measures to address objectives of general economic interest.63 This is
balancing test only for Art. 87(3) EC,64 and not for Art. 86(2) EC. As a
result, the standard of assessment under these two exemptions is governed
by substantially different rules.
3. ARTICLE 86(2) EC
The application of Art. 86(2) EC does not cease to trigger many concerns
among legal scholars. These concerns are not groundless given that Art.
86(2) EC is not uniformly applied throughout EC law and its interpretation
is considered to be dynamic depending on a number of elusive factors,
community, or the moment of application.
Although Art. 86(2) provides an exemption from broader EC competition
rules, including rules on antitrust, this paper will deal only with Art. 86(2) EC
as applied to EC State aid law, but some implications from its applicability to
other rules will also be taken into account.

62

See, for instance, Commission decision of 6 April 2005, State aid N 583/2004,
sion of 16 November 2004, State aid N 199/2004,
C(2004)

63

Commission decision of 16 October 2004, State Aid N 381/2004
Commission decision of 3 May 2005, State Aid N 382/2004, Mise en place d’une
(DORSAL), C(2005)

64

See, the recent Commission’s DG Competition non-paper “Common principles
for an economic assessment of the compatibility of State aid under Article 87.3
EC-Treaty”.
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According to the Community framework for State aid in the form
of public service compensation,65 State aid under Art. 86(2) EC may be
declared compatible with the EC Treaty if it is necessary to the operation of
the services of general economic interest (necessity) and does not affect the
development of trade to such an extent as would be contrary to the interests
of the Community (proportionality). The balance between the necessity and
proportionality requirements of State aid may be achieved if the following
66

ii) there must be an instrument specifying the public service
obligations;67
iii) and there must be no overcompensation.68
outset, it must be observed that according to the established decision practice
primarily within the competence and discretion of the Member States and
that the control of the Community institutions, the Commission and the
European Courts, is limited to cases of manifest error.69
Member States are not bound by any a priori established conditions. As the
Court held in BUPA:70

properly invoke the existence and protection of an SGEI mission [...]71
It must be kept in mind that unlike under Art. 86(2) EC, under Art.
its objectives. That is because the objectives laid down in Art. 87(3) EC are
often dubbed “objectives of common interest” or “Community objectives”,
whereas the objectives addressed under Art. 86(2) EC are predominantly

65

66
67
68
69
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71

Community framework for State aid in the form of public service compensation
[2005] OJ C 297/4.
, paras. 9-10.
, paras. 11-13.
, paras. 14-19.
Case T-289/03
[2008] ECR II-81, para. 164; Case
T-442/03
[2008] ECR II-1161; para. 195; Case T-309/04
[2008] ECR II-2935, para. 101.
Case T-289/03
[2008] ECR II-81
, para. 165.
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of a national character, although Art. 16 EC72 might be an indication that
there are attempts to elevate them to the Community level by making the
Community co-responsible for the provision of SGEIs.
Second, the undertakings concerned need to be entrusted by the State
with a special task of operating services of general economic interest.73 An
public law contract. The form is not decisive here and is to be determined
by the State. However, the act should be adopted by the State within the
exercise of its public authority functions.74
Third, the amount of compensation should not exceed what is necessary
to cover the costs of providing SGEIs. This condition requires that the
compensation covers only the net extra costs of providing the service
Moreover, when the undertaking is providing other services in parallel to
SGEIs, the compensation may not be used for the costs of providing these
other services, otherwise the compensation will be found incompatible with
the common market.
4. THE ALTMARK JUDGMENT
Article 86(2) EC is not the only legal test applied to State funding of
SGEIs. There is also a landmark judgment laid down by the Court in 2003,
75
commonly referred to as the
judgment. The
case arose
in the context of national proceedings concerning the German company
Altmark Trans which provided locally scheduled bus transport services and
which was granted a licence for this purpose. It was also subsidised by the
public authorities. The national judges asked the Court to decide whether
compensation received by Altmark Trans constituted illegal State aid under
Art. 87(1) EC.

72

73
74

75

Art. 16 EC: “[…] given the place occupied by services of general economic interest in
the shared values of the Union as well as their role in promoting social and territorial
cohesion, the Community and the Member States,…, shall take care that such
their missions” (emphasis added).
Case C-127/73
[1974] ECR-313, para. 20.
J.L. Buendia-Sierra, ‘Finding the Right Balance: State Aid and Services of General
Economic Interest’ in F.S Gadea, G.C. R Iglesias (eds)
tional, 2008), p. 209.
Case C-280/00
I-7747.

(Alphen aan den Rijn: Kluwer Law Interna[2003] ECR
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In answering to that question, the Court laid down a test for State funding
of public services. If four cumulative conditions are met, State funding of
public services will constitute compensation for the extra costs incurred by an
undertaking discharging its public service obligation, and will therefore not
qualify as State aid. The four
conditions are the following: (i) a public
are established beforehand in an objective and transparent manner; (iii)
compensation is limited to what is necessary to cover net costs; and (iv) the
level of compensation is set either through a public procurement procedure,
or determined by reference to the costs which a typical undertaking, well-run
and adequately provided, would have incurred.76
As a consequence, there appears to be a double standard of assessment
for State funding of SGEIs. Whenever the
criteria are met, State
funding of SGEIs will not be considered State aid and will therefore not have
the other hand, introduces a more lenient test for allowable State funding
condition does not need to be met. This means that under Art. 86(2) EC the
decision to impose a public service obligation on a particular undertaking
77
as stipulated by the
fourth
condition. Such a measure will constitute aid, and will have
accordance with the Community framework.78
5. THE “DOUBLE STANDARD” OF ASSESSMENT
assessment? On the one hand, Member States may have an incentive to
abide by the

76

, para. 95.

77

Economic literature traditionally distinguishes allocative, productive, and dynamic
-

78

judgment requires that
the undertaking responsible for providing of SGEIs should be “capable of providing
those services at the least cost to the community” (para. 93).
Under Art. 86(2) EC, State aid assessment is carried out in accordance with the
Community framework for State aid in the form of public service compensation.
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a public tender procedure to choose a provider of SGEIs, since this ensures
higher certainty of compliance with the fourth criterion than benchmarking
with the costs of “a typical undertaking, well run and adequately provided”.
criterion to be met in order to have State funding of SGEIs authorised,
Member States can essentially disregard it and compensate the actual
extra net costs of providing SGEIs even if the undertaking entrusted with
more probable whenever the costs of organising a tender are higher than the
As shown above, the
test takes no priority over Art. 86(2) EC test
in the Commission’s assessment of State funding of SGEIs. Indeed, Member
States are given a fairly free choice between the two tests. They cannot be
given the circumstances it was neither possible nor appropriate, and only
then claim an authorisation of State aid under Art. 86(2) EC. However, from
would be preferred.
The unfeasibility of the hierarchical approach is a result of the current
allocation of the burden of proof between the Member States and the
Commission. The shifting of the burden of proof will depend on whether
the existence of aid needs to be evidenced or an exemption from the State
aid prohibition is being claimed. According to the postscenario,
a compensation for the provision of SGEIs designed in accordance with
the
criteria will be considered a non-aid measure, whereas a
compensation meeting the criteria of Art. 86(2) EC will be considered as a
compatible State aid. Accordingly, while it is incumbent upon the Member
States to prove that the conditions of the exemption they invoke, i.e., Art.
79
the burden of proving the existence of State
aid, i.e., proving that the
Commission.80 Therefore, in the current scenario, whenever State funding of
SGEIs is involved, the Commission will verify
conditions
,
but the Member States will never be required to prove either positively the
criterion of

79

80

could not be met.

Case 155/73

[1974] ECR 409, para. 15; Case 41/83 Italian Republic
[1985] ECR 873, para. 33.
See for instance, L. Hancher ‘EC State Aid Law and Policy and Issues of Evidence’
in S Prechal, L Hancher (eds)
(Deventer: Kluwer,
2001), p.117-134.
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ante compensation should be prioritised over
compensation, since
the latter could lead to costs being disregarded when providing the service.81
Indeed,
compensation provides an incentive for undertakings to
thoroughly consider the costs of the SGEIs provision, because the amount
of compensation being set up front requires undertakings to bear their
own risks of making sure the costs they incur do not exceed the amount of
compensation. Within the framework of e
compensation, on the other
hand, incentives to cut costs are distorted, since all the costs incurred in
providing SGEIs will in any event be compensated. The problem is that the
current Community framework only requires the parameters for calculating
the compensation to be set beforehand in the act of an entrustment of
the operation of SGEIs.82 This should, in principle, at least decrease the
incentives to incur higher costs than necessary, but it still does not provide a
full guarantee.
Regrettably, the current allocation of the burden of proof between the
Member States and the Commission is favourable to incumbents, which
are often former public monopolies, whose cost structures often neglect

86(2) EC. Hence, in theory, but very unlikely in practice, the Commission
might reinterpret the necessity condition of Art. 86(2) EC by limiting public
service compensation to the level required by the fourth
condition.83
This would necessitate shifting the burden of proof to the Member States
and permitting them to invoke Art. 86(2) EC only in the event of a practical

81

82

83

SGEIs’ (2009) 1
39, p. 45; W. Sauter, ‘Risk equalisation in health insurance and the new standard for public service compensation
in the context of state aid and services of general economic interest under EU law’
(2008) TILEC Discussion Paper 042, p. 10.
Community framework for State aid in the form of public service compensation
[2005] OJ C 297/4, para. 12.
J.L. Buendia-Sierra ‘Finding the Right Balance: State Aid and Services of General
Economic Interest’ in F.S Gadea, G.C. R Iglesias (eds)
tional, 2008), p. 216.

(Alphen aan den Rijn: Kluwer Law Interna-
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6. BRIDGING THE UNBRIDGEABLE: APPLYING THE
MORE REFINED ECONOMIC APPROACH TO ART. 86(2)
EC
Notwithstanding the aforementioned concerns relating to the disparity
between Art. 86(2) EC and the
test on the one hand and Art. 86(2)
EC and Art. 87(3) EC on the other hand, this paper will make an attempt to
examine if, and to what extent, the reasoning behind the balancing test as set
by the SAAP may be translated into the test applied under Art. 86(2) EC.
economic approach under Art. 86(2) EC is that of the current interpretation
of the subsidiarity principle (Art. 5 EC). According to this principle, the
Union should abstain from taking action unless it is more effective than the
action taken at the national, regional or local level. In the present context,
the competences regarding the provision of SGEIs are clearly allocated in
favour of Member States, leaving the Commission with meager possibilities
84
and even
85
under Art. 87(3) EC, as some authors tend to claim. Yet, the effectiveness
of the Member States’ action regarding the provision of SGEIs can be
questioned.
86

Member States. Yet, it is not clear from the case law to what extent Member
States can decide on how these services should be organised and provided.
broad discretion or are the Community institutions in a position to exercise
appreciable control?
The current trend in the Court’s case law87 evidences that the leeway of the
Member States also extends to the organisation of the provision of SGEIs.
26) on services of general interest provides in Art. 1:

84

85

86
87

SGEIs’ (2009) 1
39.
For instance, the Commission cannot effectively (supported by a sanction) request
information to assess compatibility of aid. See: E. Morgan de Rivery, S. Thibault-Liger, J. Derenne ‘Procedure’ in J. Derenne, M. Merola (eds)
(Berlin: Lexxion, 2007), p. 177-195.
See, Case T-289/03
[2008] ECR II-81.
See for instance, Case T-289/03
, [2008] ECR II-81,
para. 301.
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The shared values of the Union in respect of services of general
economic interest within the meaning of Article 14 [now Art. 16 EC]
of the Treaty on the Functioning of the European Union include in
particular:
– the essential role and the wide discretion of national, regional
and local authorities in providing, commissioning and organising
services of general economic interest as closely as possible to the
needs of the users […]
From this perspective, competitive tendering mentioned in the
judgment appears to be only one of many ways of organising the provision of
SGEIs, and it is not given any preference vis-à-vis other means of organising
SGEIs. Member States can, therefore, entrust the provision of SGEIs
directly to an undertaking of their choice, and for that purpose grant aid or
even exclusive or special rights in adjacent markets. The Commission has a
very narrow scope for intervention regarding such a choice.
Moreover, the Commission seems to adopt a non-committed position to
discipline Member States on their spending whenever it addresses SGEIs.
The Commission continues to abstain from pronouncing on the issue of
Admittedly, introducing a more economically oriented approach under
Art. 86(2) EC seems to be politically undesirable and not in line with the
current understanding of the principle of subsidiarity. However, for the sake
should be regarded as untenable. This approach essentially runs counter
to the true spirit of the principle of subsidiary whereby ineffectiveness of
a national action should be an argument in favour of lifting the action to
the Community level. Reinterpreting the principle of subsidiarity from
that angle could create a possibility for the Commission to employ a more
economically oriented line of reasoning under Art. 86(2) EC which has so
far been used successfully under Art. 87(3) EC.

interest?
The balancing test requires that State aid may be authorised by the
Commission if it contributes to the achievement of one or more of the
objectives of common interest in Art. 87(3) EC. According to the SAAP,
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market failures may be the reason why markets do not achieve those
objectives. Therefore, identifying market failures may help to better evaluate
88

However, market failures are not unequivocally understood in economic
theory. Market failures may be understood sensu stricto, that is in a way
dynamic terms. The most common sources of such market failures would be
externalities, public goods or imperfect information. Alternatively, market
failures may be understood sensu largo from the perspective of welfare
economics, i.e., when the market fails to deliver a socially desirable objective,
this interpretation, the notion of a market failure would also include merit
goods.89
who
argued that economic theory did not create a proper theoretical name for
some activities for which neither the concept of private good nor that of
90

that the level of their consumption is too low and hence in interfering with
the wishes of the consumers in order to obtain a higher level of consumption
of those goods, e.g., health or education.91
The Commission does not draw a distinction between the notions
of a market failure sensu stricto and sensu largo. Instead, it indicates that
the contribution of a measure to an objective of common interest may be

88

89

90

91

Commission (EC) ‘State Aid Action Plan, Less and better targeted state aid: a roadJune 2005, para. 52.
Merit goods are not explicitly mentioned in the State Aid Action Plan, but a later
study commissioned to the European Commission DG for Economic and Financial
Affairs names merit goods among possible market failures justifying State aid: R.
Nitsche and P. Heidhues, ‘Study on methods to analyse the impact of State aid on
competition’ (2006)
244. (ec.europa.eu/econoRichard A. Musgrave ‘A Multiple Theory of Budget Determination’ (1957) 25
.
As opposed to merit goods, Musgrave introduced the concept of demerit goods that
is goods, whose consumption level reached through the market is too high and interference with consumer preferences aims at the reducing the level of consumption
(e.g., tobacco or alcohol).
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In this context,
the Commission considers that aid for the provision of services of general
economic interest may be pursued for equity reasons.93 What is highly
surprising is that the Commission’s non-paper discussing compatibility
of State aid under Article 87(3) EC mentions State aid for the provision of
SGEIs which is normally addressed under Art. 86(2) EC. This may suggest
92

approach under Art. 86(2) EC, but so far it has never explicitly applied it in
the form as introduced under Art. 87(3) EC.

interest i.e. does the proposed aid address the market failure or

i) Is the aid an appropriate policy instrument to address the policy
The Commission considers that, in general, Member States can make
different choices with regard to policy instruments. State aid is only one of
the options Member States have and given its high potential of distortion to
competition it should be regarded with skepticism as a second-best option of
State intervention as opposed to other less restrictive policy tools, e.g., direct
provision of goods and services by the State. According to the Commission,
94

Interestingly, the assessment of the appropriateness of a policy tool
is not completely alien to the analysis done under Art. 86(2) EC. Legal
literature occasionally distinguishes two interpretations of the principle
of proportionality under Art. 86(2) EC depending on its stringency: a
95
Under the strict interpretation
of proportionality, the Court would only allow those restrictions on
competition which are really indispensable in order to achieve an objective
of general economic interest. In the spirit of such an interpretation, the
Commission or the Community Courts faced with a particular measure
would ask a question whether or not other less restrictive measures exist

92

93
94
95

Commission’s DG Competition non-paper “Common principles for an economic
assessment of the compatibility of State aid under Article 87.3 EC-Treaty”, para. 18.
para. 28.
, para. 30.
Buendia-Sierra,
(Oxford: Oxford University Press, 1999), p. 305.
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to achieve the same end. For instance, in the
case,96
which concerned an exclusive right granted to a public undertaking Air Inter
over certain airline routes, the Court criticised the French republic for failing
to establish that the grant of the exclusive right was indeed the only possible
means necessary to deliver a public service and that no alternatives less
restrictive to competition, i.e. direct State subsidies, were available:
[...] The applicant has not argued and still less established that, [...],
there was no appropriate alternative system capable of ensuring
regional development and in particular of ensuring that loss-making
97

scrutiny to the cases of manifestly inappropriate measures.98 In particular,
which,
among other things, concerned the applicability of Art. 86(2) EC to a Risk
Equalisation Scheme introduced in Ireland, the Court argued that in order
to be found incompatible with the common market under Art. 86(2) EC
the restrictive measures in question need not only be inappropriate, but
inappropriate in a manifest way:
99

The applicants, for their part, have neither adduced any evidence
capable of invalidating the merits of the assessment [...] nor
demonstrated to the requisite legal standard that the RES was a
manifestly inappropriate means of resolving the disequilibrium
100

Although the Court has in a number of cases relied on both the strict101
102
interpretation of proportionality under Art. 86(2) EC, it
seems that there is a common pattern of adjudication in the Court’s case law
in that area. Whenever relevant harmonisation measures have been adopted
by the Community, the Court will lean towards the ‘strict’ interpretation of
96
97
98

99
100
101
102

Case T-260/94
[1997] ECR II-997.
, para. 140.
Such a distinction was made by the Court in
[Case C-331/88

[1990] ECR
I-4023. See also G. De Burca, ‘The Principle of Proportionality and Its Application
in the EC Law’ (1993)
13, pp. 117-120.
Case T-289/03
[2008] ECR II-81.
, para. 295.
See for instance, Case C-18/88
[1991] ECR I-5941, para. 22.
See for instance, Case C-157/94
[1997] ECR I-5699,
para. 58.
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the proportionality test and will consider alternative regulatory measures to
the one taken by the Member State concerned. On the other hand, in the
absence of Community measures in a given policy area, the Court will most
measure taken by the Member State concerned as proportional to the end
pursued.103
This divergent approach in the Court’s decision-making under Art.
86(2) EC was used in numerous past cases where the Member States were
faced a choice of either granting an exclusive right to incumbent companies
or leaving the market to competition, but using subsidies to compensate
companies charged with the provision of SGEIs for the extra provision
costs. Depending on the absence or existence of harmonisation measures,
the Court would accordingly accept or deny the right to rely on the more
restrictive exclusive right. In the current liberalised environment, however, it
seems that the choice is no longer between the exclusive right and State aid,
but rather between State aid and another less restrictive State measure. One
such another less restrictive State measure, following the suggestions of the
non-paper, could be the direct provision of SGEIs by the State or the use of
taxation instruments to redistribute welfare. However, in the context of EC
State aid, the Commission has never found State aid incompatible with the
common market under Art. 86(2) EC solely on the basis of the lack of proof
that a less restrictive regulatory measure would be feasible.104
ii) Is there an incentive effect, i.e. does the aid change the behaviour
of the aid recipient?
The second element of the second step in the balancing test requires that
engages in an activity which it would have otherwise not engaged in. Such a
requirement is assessed on the basis of the counterfactual analysis where a
situation with and without aid are being compared.105

103

104

105

W. Sauter, ‘Services of General Economic Interest and Universal Service in EU Law’
(2008) 33
, p. 188.
However, following the introduction of the SAAP, the Commission found a measure
incompatible with the common market solely on the basis of the lack of a market
failure: Commission decision of 19 July 2006 on the measure No C 35/2005 (ex N
59/2005) which the Netherlands are planning to implement concerning broadband
Commission’s DG Competition non-paper “Common principles for an economic
assessment of the compatibility of State aid under Article 87.3 EC-Treaty”, para. 55.
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In order to verify the incentive effect of State aid to an investment project,
the Commission has so far assessed its Net Present Value, i.e., the sum of
discounted to their current value. However, this method of assessment can
only be used in the application of Art. 86(2) EC in so far as the aid in question
is an investment aid. Although the costs linked with investments, notably
concerning infrastructure, may be taken into account in the calculation of
compensation when necessary for the functioning of the SGEI,106 the nature
of State aid to SGEIs is such that in a predominant number of cases the
costs will be related to the operation of the service. This means the method
of calculating the Net Present Value of a project used to verify the incentive
effect of investment aid will be non-applicable.
In cases which do not concern an investment aid, the incentive effect of
aid may be established by verifying whether the State is not using the aid
dedicated to SGEIs to cross-subsidise activities of a commercial nature
which the undertaking concerned is providing in parallel to SGEIs. However,
this should normally not be a problem, as long as Member States comply
with the Transparency Directive,107 which requires maintaining separate
accounts of undertakings entrusted with the operation of SGEIs where such
undertakings also provide other, non-SGEIs services.
iii) Is the aid measure proportionate to the problem tackled, i.e.
could the same change in behaviour not be obtained with less aid?
The third element of the second step in the balancing test is the proportionality
of aid. The proportionality of aid requires the amount of aid to be limited
to the minimum needed for the aided activity to take place. As soon as the
amount of aid exceeds the minimum necessary, it may unnecessarily distort
competition and should not therefore be found compatible with the common
market.108
One way of looking at this criterion under Art. 86(2) EC would be, in line
with the current approach, to require limiting the amount of compensation
to the actual extra net costs incurred in the provision of SGEIs. Another way
would be to consider only such an amount of compensation proportional
SGEIs. A third option can also be suggested. One may argue that due
106

107

108

Community framework for State aid in the form of public service compensation
[2005] OJ C 297/4, para. 16.
tween Member States and public undertakings [1980] OJ L 195.
Commission’s DG Competition non-paper “Common principles for an economic
assessment of the compatibility of State aid under Article 87.3 EC-Treaty”, para. 39.
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practical impossibility, such as an existing market structure or inherent
characteristics of a service (Chronopost type of situation),109
Therefore, the compensation covering the actual extra net costs of the
provision of SGEIs could be given the green light but only after the Member
State concerned would prove that for a duly substantiated reason the
established ex ante could be considered proportional and hence compatible
with the common market.
However, the second and the third proposed interpretation of
proportionality would inevitably be at variance with the Court’s approach in
. The Court’s understanding of compensation in
is predicated
on the assumption that such compensation is not at all advantageous to the
recipient undertaking, but is merely some sort of remuneration paid by the
State to the undertaking for providing a task which essentially is the State’s
responsibility. This remuneration does not constitute an advantage in so far
provision of SGEIs.110
At the outset, it should be noted that the intentions of the authority
under Art. 87(1) EC.111 The assessment of the existence of State aid will
only be based on its effects on competition. Therefore, the fact that a State
measure is granted for the purpose of compensating for the extra costs of
providing SGEIs should not be decisive in considering it State aid, but it
might play a role in establishing its compatibility. In
,112 the
Court explicitly stated:

109

110

111
112

Joined cases C-83/01 P, C-93/01 P and C-94/01 P,
[2003] ECR I-6993: In the Chronopost case, the Court argued that in the network-based sectors, the costs of providing SGEI may not be compared to the costs
of a private company, as required by the fourth
condition, because a private
company would never develop a network such as the one owned by the incumbent
company.
J. Padilla and U. Haegler, ‘Compensation for SGEI: An Economist’s Look at the Altmark Test and the Community Framework’ in J. Derenne, M. Merola (eds)
(Berlin: Lexxion, 2007), p. 9394.
Case C-173/73,
[1974] ECR 709, para. 13.
Case T-46/97,
[2000] ECR II-2125.
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by the public authorities in order to offset the cost of public service
obligations which that undertaking is claimed to have assumed has no
of Article 92(1) of the Treaty [now Art. 87(1) EC], although that
aspect may be taken into account when considering whether the aid in
question is compatible with the common market under Article 90(2)
of the Treaty [now Art. 86(2) EC].113
In its First Report on Competition Policy, the Commission already
considered that for aid to be compatible with the common market, the
recipient undertaking must provide something in return.114 It is liable upon
115

Considering compensation for the extra costs of providing SGEIs not to
constitute aid is based on a misconception of the very nature of State aid.
It would also be wrong to associate State funding of SGEIs with a
Private Purchaser principle, whereby the consideration paid by the State
when buying services from the market will not constitute an advantage for
the service provider, if the State acts like a prudent private purchaser. In
this context, two situations should be distinguished: (i) a competition for a
contract which the State organises in order to satisfy its own needs, (ii) a
competition for a subsidy which the State organises in order to satisfy the
needs of consumers. As Advocate General Léger reasoned in his opinion in
the
case:
[...] It is not correct to compare cases where the State purchases goods
or services on its own account with those where it ‘acquires’ services
which are made available directly to the collectivity (namely public
services). In the former case, the State conducts itself in a way which a
case, the State acts as a public authority.116
to the service provider if the State organises an open, transparent and nondiscriminatory tender, in the second case such an assumption will no longer be
valid, since the State is acting here in the general interest. The State provides
public services which in the absence of subsidy would not be provided under

113
114
115

116

para. 84.
First Report on Competition Policy, 1972, point 132.
Opinion of Advocate General Léger delivered on 14 January 2003 in Case C-280/00
, para. 37.
, para. 27.
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normal market conditions. The form the State uses to serve the general
interest, either by issuing a tender or by directly awarding a subsidy, should
87(1) EC. Therefore, the compensation for the extra costs incurred in the
,
or actual, as required by Art. 86(2) EC should be considered, in any event, an
advantage conferred upon the recipient undertaking.117
However, interpreting proportionality of State aid from the perspective
measure that does not constitute aid might be desirable, because the offered
A possible solution to this problem could be to adopt a Regulation block
exempting tendered State aid to SGEIs. This would eventually have the same
to be State aid. However, the Commission would not completely lose control
over such funding, since block exempting usually requires monitoring the
exempted aid. Furthermore, since the burden of proof would inevitably shift
towards Member States, the Commission when in doubt about compliance
with the tender requirement would be in a position to request the granting
Member State to prove positively that the requirement was indeed met. On
the other hand, whenever the Member State decides not to follow a tender
procedure, then it would have to notify the aid measure and it would also
have to prove negatively that the tender could not be followed; only then
could it claim the Art. 86(2) EC exemption.
C) Are the distortions of competition and effect on trade limited, so
that the overall balance is positive?
The third step of the balancing test under Art. 87(3) EC requires balancing
the positive effects of State aid in terms of addressing objectives of common
interest against its negative effects in terms of distortions to competition

117

Even if it is supposed that State funding of SGEIs is merely a consideration for a corresponding obligation to provide these services to everyone at an affordable price,
active on an adjacent market where they provide services on a competitive basis with
other undertakings. In both markets SGEI providers incur distinct variable costs, but
ed sector where SGEIs are provided. In this way, it will have these costs covered by
compensation and it will in turn receive an unfair advantage in the sector open to
competition.
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and intra-Community trade. In assessing the negative effects of aid on
competition, the Commission may take into account in particular aid
characteristics, the structure of affected markets and industry/market
characteristics.118 The third step of the balancing test, along with the analysis
of market failures, mirrors the Commission’s effect-based approach to
the assessment of State aid. The third-step analysis is predicated on the
assumption that there might be cases where even if State aid is a suitable
measure and is limited to the minimum necessary, it may still turn out to be
distortive to competition and trade to such an extent which would render it
incompatible with the common market.
The question arises whether this third-step analysis of State aid under
Art. 87(3) EC may translate into the assessment of State aid under Art. 86(2)
EC. It seems that it may. The wording of Art. 86(2) EC leaves no doubt as
to the necessity of assessing the negative effects of a State measure in terms
of distortions to competition and intra-Community trade against its positive
effects in terms of delivering objectives of general economic interest. The
second sentence of Art. 86(2) stipulates:
The development of trade must not be affected to such an extent as would
be contrary to the interests of the Community.
Nevertheless, as mentioned, in assessing compatibility of State aid under
Art. 86(2) EC, the Commission does not go beyond checking the accounts
of aid recipients for overcompensation. According to the Community
framework, whenever the amount of compensation does not exceed what
is necessary to cover the costs incurred in discharging the public service
obligations, taking into account the relevant receipts and a reasonable
EC, be considered not only necessary to the operation of SGEIs, but also
proportional, i.e., not affecting the development of trade to such an extent as
would be contrary to the interests of the Community.119
In fact, no analysis independent from and additional to the assessment of
a possible overcompensation is carried out concerning the effect of aid on
the development of trade. The second sentence of Art. 86(2) EC has by far
been left virtually unused and unexplored by the Commission. However, as
suggested by Grespan, it could potentially become an instrument to develop

118
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Commission’s DG Competition non-paper “Common principles for an economic
assessment of the compatibility of State aid under Article 87.3 EC-Treaty”.
Community framework for State aid in the form of public service compensation
[2005] OJ C 297/4, para. 8.
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the Commission policy on Art. 86(2) EC.120 As the Court made clear in the
case
,121 it is “incumbent on the Commission, in order to
the Court, the Community interest in relation to which the development of
trade must be assessed.”122
7. CONCLUSION
This paper has looked critically at the scope of applicability of the more
to Art. 87(3) EC creates inconsistency in the State aid assessment. While the
Commission makes an attempt to re-orientate its State aid assessment more
economically under Art. 87(3) EC, it fails to do so under Art. 86(2) EC.
economic approach under Art. 86(2) EC, this paper has tried to show
that a more economically oriented approach to Art. 86(2) EC is at least
conceptually possible. It has argued that the main argument against applying
such a reasoning under Art. 86(2) EC lies principally within the current
interpretation of the subsidiarity principle. According to this interpretation,
determine almost independently the conditions for the applicability of Art.
86(2) EC. Meanwhile, the Commission can only exert control over the
applicability of Art. 86(2) EC in cases of a manifest error. This paper, however,
has argued that the current interpretation of the subsidiarity principle is not
Art. 86(2) EC. For the sake of consistent State aid assessment as well as
introduced under Art. 87(3) EC, would be welcome.

120
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D. Grespan, ‘Services of General Economic Interest’ in W. Mederer, N. Pesaresi, M.
Van Hoof (eds)
(Leuven: Claeys
& Casteels, 2008), p. 1157.
Case C-158/94
[1997] ECR I-05789.
, para. 65.
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CHAPTER TWO

Services of general Economic Interest and the Treaty of Lisbon:
Opening Doors to a Whole New Approach or Maintaining the
‘Status Quo’

SUMMARY
The Treaty of Lisbon is deemed to have changed the way the concept of
services of general economic interest (SGEI) is perceived in European law.
Indeed, the number of changes it introduces may give this impression. The
new provision of Article 14 TFEU (ex Article 16 EC) creates a new legal
been attached, and the Charter of Fundamental Rights of the European
Union incorporating a provision on SGEI has gained the same legal value
as the Treaties. This article seeks to determine whether the Lisbon Treaty
lends itself to the repositioning of SGEI in both primary and secondary
law. Leaving aside the dogmatic discussion on the hierarchy between
practical implications of the changes introduced by the Lisbon Treaty for the
application of the concept of SGEI.
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1. INTRODUCTION
The concept of SGEI appears twice in the Treaty on the Functioning of the
European Union (TFEU), once in Part One, entitled ‘Principles’, in Article
14 (ex Article 16 EC, as amended), and again in the context of the EU rules
on competition123 in Article 106(2). Article 14 TFEU places access to SGEI
among the shared values of the EU and recognizes their role in promoting
social and territorial cohesion. Article 106(2) TFEU (ex Article 86(2) EC),
on the other hand, is central to the application of European law to SGEI. The
assumption behind the latter provision is that, if unaided, free, non-regulated
markets will not provide SGEI to consumers, at least not to all consumers
and at an affordable price. That is why the providers of these services may,
under certain circumstances, rely upon a derogation from the Treaty rules,
in particular the rules on competition.
However, when it comes to the application of the derogation, there has
never been a clear-cut theory on where and how to apply Article 106(2)
TFEU under EU competition rules. The ambiguity persists even though,
following the signing of the Lisbon Treaty, many have suggested that the
European law.124
a further expansion of an already ongoing trend towards a more sociallyoriented Europe and could eventually result in a loosening-up of the existing
Treaty regime regarding the regulation of SGEI.125
This claim does not seem
completely groundless if one takes
a closer look into the new set of objectives the EU has spelled out in the new
Article 3 TEU. First, it should be noted that the establishment of an internal
market is only expressed in the third paragraph, after the promotion of peace,
Union’s values and the well-being of its peoples (Article 3(1) TEU) and the
offer of the area of freedom, security and justice without internal frontiers
(Article 3(2) TEU). This appears to suggest that the internal market is no
123

124

125

EU competition rules: Articles 101(1) (prohibition of anticompetitive agreements/
practices/decisions), 102 (prohibition of an abuse of a dominant position) and
107(1) (prohibition of State aids) TFEU.
See for instance, I. Houben ‘Public Service Obligations: Moral Counterbalance of
Technical Liberalization Legislation?’ (2008) 16
, p.
22-25; W. Sauter ‘Services of general economic interest and universal service in EU
law’ (2008) 33
, p.172-174; U. Neergaard ‘Services of General
(Economic) Interest: What Aims and Values Count?’ in U. Neergaard, R. Nielsen,
L. Reseberry (eds)
(Copenhagen: DJØF Publishing, 2009), p. 202-203.
See along the lines of this argument, S. Wernicke ‘Taking Stock: The EU Institutions
and Services of General Economic Interest’ in M. Krajewski, U. Neergaard, J. Van
De Gronden (eds)
(The Hague: T.M.C. Asser Press, 2009),
p. 79.
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longer the paramount objective of the EU and that it assumes a parallel, or
even secondary, role to other EU objectives. Moreover, the Treaty generously
nourishes us with such formulations as ‘a highly competitive social market
economy’, ‘full employment and social progress’, ‘social justice and
protection’. It is thus unsurprising that, following the signing of the Lisbon
Treaty, the motto ‘Social Europe’ has gained increasing popularity in various
academic circles.126 Furthermore, the reference to undistorted competition
in ex Article 3(1)(g) EC (repealed at Lisbon) has been removed from the
Treaties and relocated to the Protocol (No 27) on the Internal Market and
Competition. In addition, a number of changes for SGEI in primary law
have been introduced, most notably the Protocol (No 26) on Services of
General Interest and the new legal basis for legislation on SGEI in Article 14
TFEU. All this has created the impression of a socially motivated change in
the approach to SGEI in European law. The question examined here is thus
letter of the changes given the legal context.
pre-Lisbon approach to SGEI and, then, assess a possible impact that the
Lisbon Treaty may have had on that approach. The following changes will be
considered in turn: the removal of the reference to undistorted competition
from the EU objectives, Protocol (No 26) on Services of General Interest,
the binding force of the Charter on Fundamental Rights, and the new legal
basis for legislation on SGEI in Article14 TFEU.
2. THE PRE-LISBON APPROACH
non-economic ones has pervaded European discourse for a number of
decades. However, answers to questions such as where to strike a balance
between the clashing objectives do not derive unequivocally from the Treaties
themselves. It is for this reason that these issues are a constant source of
controversy in political and academic circles, and that the entry into force of
the Lisbon Treaty in December 2009 has provided a pretext for their revival.

126

L. Azoulai ‘The Court of Justice and the Social market Economy: The Emergence
of an Ideal and the Conditions for its realisation’ (2008) 45
, p. 1337; U. Neergaard ‘Services of General Economic Interest: The Nature
of the Beast’ in M. Krajewski, U. Neergaard, J. Van De Gronden (eds) The Changing
Solidarity, (The Hague: T.M.C. Asser Press, 2009), p. 47-49.
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Indeed, following the changes introduced by the Lisbon Treaty, many
stakeholders in academic as well as political circles have started asking
themselves questions such as whether the general objectives of EU
competition policy have been redetermined127 and whether the boundaries
between economic and non-economic objectives have been recast
.128
For instance, the French government, would like to see the new, postLisbon Europe refocused on promoting national champions within a
stronger industrial policy, with a relegated status of competition from an
‘end’ of the EU to a simple ‘means’.129 Others suggest that, contrary to the
French authorities’ intentions, the removal of the reference to undistorted
competition from the Treaty objectives may ironically modify the application
of competition rules in the light of the economic approach relying on the
130
Meanwhile,
some others do not see any practical implication of the Lisbon changes and
compromise.131
been considered to modify substantially the approach to SGEI. Many believe
time. For instance, Cruz distinguishes three consecutive periods regarding
the trends in the application of Article 106(2) TFEU by the Court of Justice

127

128

129

130

131

years of European Competition law’ (2008) 29
p. 88; A. Riley ‘The EU Reform Treaty and the Competition Protocol: Undermining
EC Competition Law’ (2007) CEPS Policy brief, No. 142, p. 1; C. Semmelmann ‘The
European Union’s economic constitution under the Lisbon Treaty: soul-searching
among lawyers shifts the focus to procedure’ (2010) 35
, p.
522-524.
See for instance, D. Damjanovic, B. De Witte ‘Welfare Integration through EU Law:
The Overall Picture in the Light of the Lisbon Treaty’ in U. B. Neergaard, R. Nielsen,
L. Reseberry (eds)
(Copenhagen: DJØF Publishing, 2009), p. 77-78. J-C. Piris The Lisbon Treaty: a legal
and political analysis, (New York: Cambridge University Press, 2010), p. 71-74; C.
Semmelmann ‘The European Union’s economic constitution under the Lisbon Treaty: soul-searching among lawyers shifts the focus to procedure’ (2010) 35 European
, p. 521-522.
http://www.euractiv.com/en/priorities/france-urges-looser-eu-competition-rulesnews-308156 (retrieved on 24 November 2010).
J. Drexl, ‘Competition Law as Part of the European Constitution’ in A. von Bogdandy, J. Bast (eds)
(Oxford: Hart Publishing
2010), p. 667.
See for instance, N. Petit, N. Neyrinck, ‘A Review of the Competition Law Implications of the Treaty on the Functioning of the European Union’ (2010) 1 The CPI
Antitrust Journal
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(Court):132 a ‘passive’ 30-year period where Article 106(2) TFEU remained
practically dormant;133 an ‘aggressive’ competition period where Article
106(2) TFEU was increasingly used as a tool in the liberalisation of certain
sectors; and the third, ‘more balanced’ or ‘moderate’ period followed by the
135
Corbeau134 and
judgements, where the Court recognized Member
136

In the same spirit, Ross and Prosser claim a shift in the approach to SGEI,
though taking the inclusion of Article 16 EC (now Article 14 TFEU) by the
Treaty of Amsterdam of 1997 as the demarcating line. Ross, on his part,
ascribes to Article 16 EC the formation of a new role for the Member States
with regard to the provision of SGEI. They are no longer left with the discretion
to act to safeguard them or not, but they are now vested with a responsibility
to endorse social objectives.137 Prosser, on the other hand, regards ex Article
16 EC as the dividing line between the negative understanding of SGEI as a
derogation from EU competition law and the new, positive understanding of
SGEI as an expression of citizenship rights.138 He also suggests that the now
139

There is also a group of legal scholars who do not agree with the
assertion that ex Article 16 EC led to the weakening of the application of
EU competition rules to these services. On the contrary, the claim is that, if
there has been any change in recent years, it is that of tightening up the rules
and accommodating them to less government interference.140 Another claim
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(New York: Oxford
University Press, 2005), p. 187.
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Corbeau [1993] ECR I-2533.
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[1994] ECR
I-1477.
For more on this distinction, see: D. Simon, ‘Les mutations des services publics du
fait des contraintes du droit communautaire’ in R. Kovar, D. Simon (eds)
, Travaux de la
CEDECE (Paris 1998), pp. 69-72.
M. Ross, ‘Article 16 E.C. and services of general interest: from derogation to obligation?’ (2000) 25
, p. 38.
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(Oxford: Oxford University Press, 2005),
p. 140.
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See for instance, P. Nicolaides, The truth about competition, 29 June 2007, http://
www.euractiv.com/en/competition/truth-competition/article-165099 (retrieved on
24 November 2010).
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is that the case law has indeed evolved, but the evolution has more to do with
the gradual elaboration of the normative elements of Article 106(2) TFEU
rather than with the tightening up versus weakening rhetoric.141
the European level and the imprecise wording of Article 106(2) TFEU leave
plenty of scope for interpretation by the Court. It is thus unsurprising that
its case law has been of key importance for the development of the concept of
SGEI and that it was the Court’s jurisprudence that had mostly contributed
to what we call an approach to SGEI under EU competition law.
Indeed, Article 106(2) TFEU only stipulates that EU competition law
shall apply to undertakings entrusted with the operation of SGEI insofar
as the application of such rules does not obstruct the performance of this
and value-neutral manner when the application of EU competition rules will
obstruct the performance of the task, and in turn to pinpoint exactly how
Article 106(2) TFEU should be applied. Despite the fact that the unbiased
application of this provision remains problematic, the test may be boiled
down to the following three main conditions:
ii) it must be explicitly entrusted through an act of public authority;
iii) the State measure in question must be proportionate to the end
pursued.
Among the three conditions, the requirement of proportionality has
always been the most contentious. In essence, proportionality seeks to
answer the question whether the restrictive measure concerned is limited to
the minimum necessary to achieve the desired objective, that is the provision
of SGEI.142 In practice, however, the answers to questions such as at which
point is the measure concerned strictly limited to what is necessary and
who is better positioned to decide on this issue, the Member States or the

141

142

J.B. Cruz, ‘Beyond Competition: Services of General Interest and European Community Law’ in G de Búrca (ed.)
(New York: Oxford
University Press, 2005), p. 187.
On the proportionality principle, see for instance, G. De Burca, ‘The Principle of
proportionality and its Application in the EC Law’ (1993)
13; W. Van Gerven, ‘The Effects of Proportionality on the Actions of Member States
of the European Community: National Viewpoints from Continental Europe’ in E.
Ellis (ed.)
(Portland: Hart Publishing, 1999); J.H. Jans, ‘Proportionality Revisited’ (2000) 27 Legal Issues of Eco
239.
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rulings and, to that end, distinguishes occasionally between two types
proportionality under Article 106(2) TFEU, and a ‘strict’ one.143
Under the strict interpretation of proportionality, the Court would
only construe as proportionate those State measures which would be the
least restrictive to achieve the objective in question. In the spirit of such an
interpretation, when confronted with a particular measure, the Court would
ask whether other less restrictive measures would not be more appropriate
to achieving the same end: the existence of such other measures would render
the measure in question disproportionate.144
that the Member States are better suited to understand the needs of their
citizens and thus enjoy wide discretion in shaping their policies regarding
SGEI, which can only be subject to control for manifest error. Therefore,
unlike the strict interpretation, the mere inappropriateness of a measure as a
disproportionate. Only its manifest inappropriateness would be a premise to
undermine it.145
to be more permissive vis-à-vis restrictive measures than the strict one.
The explanation for this interpretational dichotomy lies in the allocation
of competences between the EU and Member States in regulating different
SGEI sectors. As a matter of principle, Member States exercise broad
to citizens and, hence, their better-suited position from which to understand
SGEI is enacted at EU level, its existence circumscribes the usual Member
restrictive measures to provide SGEI. As a consequence, the interpretation
of the approach to SGEI under European law tends to vary. Nevertheless,
vis-à-vis the treatment of SGEI under EU competition law was generally
very permissive. The fact that there are only three regulated SGEI sectors

143
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(Oxford: Oxford University Press, 1999), p. 305.
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(postal,146 telecommunications,147 and energy148) where proportionality is
precludes the EU from intervening in Member State choices regarding the
way they provide SGEI to their citizens.
3. OBJECTIVE OF UNDISTORTED COMPETITION
Following the signing of the Lisbon Treaty, a debate erupted over the possible
impact that the removal of the reference to undistorted competition may have
created. Initially, it may appear possible to dismiss any such impact in light of
the fact that the competition principle never formed part of the objectives of
the European Community. Undistorted competition was mentioned in the
EC Treaty but only among the so-called European Community ‘activities’
in ex Article 3(1)(g) EC (repealed at Lisbon). A reference to undistorted
competition as an objective had only appeared in the precursor to the Lisbon
Treaty, that is the Constitutional Treaty. However, it was subsequently
Consequently, it is sometimes submitted that an objective that never existed
cannot be lost.149
Even if the validity of this argument is accepted, it does not eliminate
the problem that ex Article 3(1)(g) EC had been used by the Court as an
interpretative provision in the development of a range of fundamental EU
competition law concepts. Indeed, ex Article 3(1)(g) EC cannot be viewed
as a mere programmatic principle devoid of any legal effect. On the contrary,
the provision bears many important legal implications for the application
of EU competition law which cannot be ignored. Over the years, ex Article
3(1)(g) EC has been used by the Court, among other things, to challenge
exclusionary abuses under Article 102 TFEU (ex 82 EC),150 and to establish
the liability of the Member States when they impose/induce undertakings
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to restrict competition under Article 4(3) TEU (ex 10 EC) in combination
with Article 101(1) TFEU (ex 81(1) EC) or 102 TFEU .151 Moreover, the
Court considered undistorted competition under ex Article 3(1)(g) EC as
objectives:
(...) it is important to bear in mind that, under Article 3(g) and (i) of
the EC Treaty (now, after amendment, Article 3(1)(g) and (j) EC), the
activities of the Community are to include not only a ‘system ensuring
that competition in the internal market is not distorted’ but also ‘a
policy in the social sphere’.152
All these developments in the Court’s case law also raise the question
whether and, if so, to what extent they may have affected the way EU
of ex Article 3(1)(g) EC had an impact on the establishment of State liability
for breaches of EU competition law, the relationship between this liability
and the possibility of derogating from it under Article 106(2) TFEU can also
be investigated.
State liability for breaches of EU competition law arises in deviation from
a rule whereby only entities which qualify as undertakings fall under the EU
competition law regime. This is possible pursuant to Article 4(3) TEU which
imposes on Member States a general duty of loyalty. This Article provides
that Member States should not only take any appropriate measure to ensure
measures which could jeopardise the attainment of the Union’s objectives,
including the objective of undistorted competition. However, breaches by a
or because of the general interest
objectives that the State wishes to attain with them. These general interest
objectives may also amount to ensuring the provision of SGEI. The State
could, for instance, award a special or an exclusive right to an undertaking
entrusted with an SGEI task as consideration to help that undertaking in
discharging its task. To justify this practice, the State may rely on Article
153

SGEI and is proportionate to the objective pursued.
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competition law, it may be general (caught under ex Article 3(1)(g) EC,
restricted to the illegality of a conferral of special/exclusive rights by the
State on undertakings (caught under ex Article 106(1) TFEU154 (ex 86(1)
EC) and Article 102 TFEU). However, among the two, ex Article 3(1)(g)
EC has only a role to play in establishing the general State liability, thus, in
the context of the Treaty of Lisbon, only the relation between Article 106(2)
TFEU and the general State liability will be scrutinized.
The possibility of relying on Article 106(2) TFEU in order to derogate
from general State liability for breaches of EU competition law has been
,155 where
amounts paid towards the costs of various types of medicinal products could
be released from their liability when they were compelled by German law to
engage in such a practice. In that regard, the Advocate General asserted that:
(...) it should be remembered that the applicable provisions of German
law might themselves be open to challenge on the ground that they
violated the obligation imposed upon Member States by virtue of the
combined operation of Articles 3(1)(g), 10 and 81 EC, subject to the
possibility of defending them pursuant to Article 86(2) EC.156
However, the prospect of relying on Article 106(2) TFEU in order
to derogate from general State liability for breaches of EU competition
law is, though theoretically possible, very uncommon in practice. Article
liability in relation to the legality of a conferral of special/exclusive rights
on undertakings under Article 106(1) TFEU in combination with Article
102 TFEU, rather than in the context of a general State liability under ex
Article 3(1)(g), Article 4(3) TEU with Article 101(1) TFEU or 102 TFEU.157
That is why the impact of the removal of Article 3(1)(g) EC from the Treaty
on the application of Article 106(2) TFEU seems to be so minuscule that it
could be considered negligible. As a result, it would be wrong to assert that,
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following the removal of Article 3(1)(g) EC and the ensuing removal of the
possibility to establish general State liability, the trend in the application of
Article 106(2) TFEU would also change.
Moreover, the removal of a reference to undistorted competition from
the activities of the European Union does not mean that the Court will not
for anticompetitive measures. For instance, the Court can resort to the
traditional rules on competition, since the need to protect competition from
distortions is already found in Articles 101(1), 102 and 107(1) TFEU.
4. PROTOCOL (NO 26) ON SERVICES OF GENERAL
INTEREST
In the context of the aforementioned debate, the inclusion of the new
Protocol (No 26) on Services of General Interest could lead one to suggest
that the already lenient approach to SGEI under European law should be
relaxed even further. Therefore, it would be pertinent to examine this claim
against the wording of the Protocol and its legal context.
Protocol (No 26) on Services of General Interest contains two provisions:
Article 1,158 which elaborates on the interpretation of the so-called ‘shared
values’ within the meaning of Article 14 TFEU; and Article 2,159 which
guarantees non-interference of the Treaty rules with the Member States’
competence to organise and provide non-economic services of general
interest.
discretion of national, regional and local authorities in providing,
commissioning and organising SGEI. This discretion is further warranted
through the recognition of a principle of diversity in the broad spectrum

158

159

It reads as follows: ‘The shared values of the Union in respect of services of general
economic interest within the meaning of Article 14 of the Treaty on the Functioning
of the European Union include in particular:
– the essential role and the wide discretion of national, regional and local authorities
in providing, commissioning and organising services of general economic interest
as closely as possible to the needs of the users;
– the diversity between various services of general economic interest and the differences in the needs and preferences of users that may result from different geographical, social or cultural situations;
– a high level of quality, safety and affordability, equal treatment and the promotion
of universal access and of user rights’.
It reads as follows: ‘The provisions of the Treaties do not affect in any way the competence of Member States to provide, commission and organise non-economic services
of general interest’.
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of different services, needs and user preferences. In addition, Article 1
of quality, equal treatment and universal access.
Nevertheless, these principles are not particularly novel to our
understanding of SGEI, as they already result largely from the Commission
communications on services of general interest160 and the jurisprudence
of the Court.161 If Article 1 of the Protocol adds anything, then it is the
reiteration of the principles governing the organisation of SGEI already
pre-Lisbon trend in the approach to SGEI. Contrary to the belief expressed
by some in academic literature,162 the contextual reading of this Article does
not suggest in any way that the Commission should now depart from its
current decision-making practice as regards application of European law to
SGEI in a certain, pre-determined direction.
Article 2 of the Protocol, on the other hand, is probably rightly assigned
more importance in the legal literature, as it lifts the concept of noneconomic services of general interest from what has been so far a mere soft
law one to primary law. Article 2 stipulates that the competence of Member
States to provide, commission and organise non-economic services of
general interest shall not be affected by the rules of the Treaties. The concept
of non-economic services of general interest had already materialized in the
secondary law in the context of an exclusion of these services from the realm
of the Services Directive (Article 2(2)(a)).163 However, the Court had not
In relation to the apparent disparity in the legal impact of the two
respective Articles of the Protocol, this contribution will only concentrate
As mentioned above, non-economic services of general interest emerged
as a soft law concept. It was in the 1996 Communication ‘Services of
general interest in Europe’ that the Commission distinguished the concept
160
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of non-economic services of general interest from the Treaty-based one of
164
Pursuant to the
Communication, economic services of general interest should be understood
obligations by virtue of a general interest criterion and which fall within the
ambit of the Treaty competition rules,165 whereas the non-economic services
of general interest encompass non-market services to which the Treaty rules
do not apply.166
Interestingly, the 1996 Communication also made it clear that nonmarket services are distinct from what is commonly understood as traditional
State functions, such as security, justice, diplomacy, or the registry of births,
deaths and marriages.167 This means that non-economic services of general
interest are not only dissimilar from the market services, but also somehow
counter-intuitively fall outside the box of the traditional State activities. As
a consequence, non-economic services of general interest form a sort of
residual, elusive category of services/activities with no precise criteria on
how to identify and circumscribe what exactly falls within their ambit.
In its subsequent Communication ‘Services of general interest in
Europe’168 of 2001, which essentially updates the 1996 Communication,
the Commission tried to demarcate the realm of non-economic services
of general interest with caution. On the basis of the Court’s case law, the
2001 Communication points, by way of example, to national education
and compulsory basic social security schemes.169 The Communication still,
however, failed to articulate on which ground the demarcation between
non-economic services of general interest and those of an economic nature
should be made, probably again due to the ambiguity of that case law.
mismatch in the choice of a term for the non-economic services of general
interest. The Commission in its various Communications, and now the
Treaty of Lisbon and the Protocol, adopted this notion by awkwardly putting
the term ‘service’ alongside ‘non-economic’ as its designation. This, however,
creates a terminological misunderstanding and confusion. Indeed, the term
‘non-economic service’ can evoke the spontaneous sense of a contradiction
understanding, any service always and indistinguishably appears to be per
164
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se economic. Furthermore, the terminological combination ‘non-economic
service’ also runs counter to the understanding of an economic activity
as adopted by the Court in the
case.170 In this judgement,
the Court held that ‘any activity consisting in offering goods and services
on a given market is an economic activity’.171 In accordance with this
understanding, if an activity consists of offering a service, it has to be of itself
economic in nature and thus subject to EU competition rules, meaning that
its logical corollary, a non-economic activity, will not entail the provision of
a service.
non-economic services. As mentioned above, the Communication of 2001
names two services which are neither of an economic nature nor are they
intrinsically prerogatives of the State: national education and compulsory
basic social security schemes.172 While there has not yet been a competition
law case in the educational sector hinging on the distinction between an
economic and a non-economic activity, there is already rich case law173 in
the basic social security schemes sector in that respect. In this case law, the
Court has so far been quite consistent and has repeatedly cited the following
features of a social security scheme that it will consider non-economic under
EU competition law: the scheme should be based on the principle of national
175
solidarity,174
should be not proportionate to the amount of the compulsory contribution.176
Although these features may be indicative of how the Court will qualify a
170
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particular social security scheme under EU competition law, there is still no
formula that can be used to dissociate the economic from the non-economic
activity positively and unequivocally in every case that can potentially occur
outside the basic social security schemes sector and, consequently, a case-bycase analysis in each and every situation will be required.
general interest relying on the Court’s existing case law could be rather risky
given the fact that the economic/non-economic distinction is understood
differently by the Court in EU competition law and in EU internal market
law. For instance, in the public healthcare services sector, Member States
of EU competition rules, whereas in the free movement disputes the Court
endorses individual economic rights, even though they have many times
been claimed to undermine the delivery of a universal service.177
In a competition law case, the
case,178 the Court found that
the public bodies managing the Spanish national healthcare system were
not undertakings as their activity did not amount to an economic activity.
The case concerned a complaint made against a decision by the European
Commission which failed to recognize that those public bodies abused their
dominant position by delaying payment for medical goods and equipment
they were purchasing for the purpose of providing health services. The Court
agreed with the Commission, and ruled that the public bodies could not have
abused their dominant position in their purchasing activities, since they had
carried them out for the purpose of providing non-economic health services
and hence they were not undertakings in that context. To that end, the Court
held that the bodies operated according to the principle of national solidarity
in that they were funded from social security contributions and other State
funding and in that they provided services free of charge to their members
on the basis of universal cover. Thus, their activity could not be considered
economic.179
In the Watts case,180 on the other hand, the Court considered whether a
person who goes to another Member State and receives hospital treatment
there for consideration falls within the scope of the Treaty provisions on the
freedom to provide services. The Court agreed that the hospital treatment
in question in the host Member State constituted a service within the
meaning of the Treaty and thereby fell under the free movement provisions.
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I-691, para. 40.
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It ruled that for the free movement provisions to apply there is no need to
additionally determine whether the provision of hospital treatment within
the home Member State’s national health service is in itself a service within
the meaning of the Treaty, given that the provision of hospital treatment is
not normally provided for consideration in that Member State.181
undermining the social security system of a Member State as European law
does not detract from the power of the Member States to organise their social
security systems, while it can be deduced from EU competition law cases
that only by undermining the organisation of the system and introducing
economic elements therein could the EU competition rules become
of an activity as a non-economic service of general interest under the internal
market and the EU competition rules, which additionally complicates the
economic/non-economic distinction.
all situations and, second, would equally be applicable to the EU competition
law and free movement rules alike. However, the Commission is in the
treatment of services of general interest under EU competition law, while
By introducing the notion of non-economic services of general interest, the
of general interest, but it has accidentally fallen in its own trap by creating
expectations to which it may now not live up.
5. THE BINDING FORCE OF ARTICLE 36 OF THE CHARTER
OF FUNDAMENTAL RIGHTS
The Lisbon Treaty assigns the Charter on Fundamental Rights the same
legal value as the Treaties (Article 6(1) TEU), therefore elevating its
with full binding effect. The new status of the Charter may seem to be of
some importance to the treatment of SGEI under European law, since one
of its provisions, Article 36, deals with access to SGEI. The new legal status
of that provision resulting from the new legal status of the Charter raises the
question whether it also translates itself into a new legal effect for either the
Member States or the consumers of SGEI.
At the outset, we should note that the imprecise formulation of the Treaty
provisions on SGEI and Article 36 of the Charter alike leave plenty of room
for interpretation. This allows Member States or consumers of SGEI to
181

para. 123.
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read into these provisions much more than what a literal interpretation of
their wording may suggest. Being unfavourable towards the minimalist role
of the State in the market, it is possible to attach certain positive value to
the Treaty provisions where the concepts are elusive and the competences
an EU-wide obligation to provide SGEI to everyone irrespective of their
geographical location and social status and the corresponding right of
citizens to claim access to such services.
The attempt to link SGEI to positive rights, the so-called citizenship
rights, was already under way in the mid-1990s during the Intergovernmental
Conference that led to the signing of the Treaty of Amsterdam.182 This
resulted in the insertion of ex Article 16 EC (now Article 14 TFEU) into the
Treaty, placing access to SGEI among the shared values of the EU. This legal
advance, in the view of some, has paved the way to a new, more ‘positive’
approach to SGEI, which is often invoked as concurrent, or opposing, to the
‘negative’ approach of treating SGEI as a mere derogation to EU competition
rules.183
As regards Article 36 of the Charter, it provides the following:
The Union recognises and respects access to services of general economic
interest as provided for in national laws and practices, in accordance with the
Treaties, in order to promote the social and territorial cohesion of the Union.
If this provision is read carefully, it transpires that its wording, though
imprecise, does not suggest the creation of any positive rights for consumers
of SGEI to demand these services, nor does it impose any corresponding
obligations on Member States to provide them. It simply stipulates that
the Union ‘recognizes and respects’ access to SGEI. The formulation of
this Article should be regarded as the outcome of a political compromise
approach to SGEI that have been increasingly put forward following the
entry into force of the Lisbon Treaty.
Certainly, if a Member State on its own initiative decided to ensure that
its citizens enjoy access to SGEI throughout its territory, it might do so
freely on the condition that its practice conforms with the Treaties. However,
deducing an EU-wide obligation for Member States to provide access to
SGEI from Article 36 of the Charter would inevitably necessitate an EUjeopardise the current allocation of competences between the Union and the
182

183

S. Prechal, ‘Fundamental Rights and the Liberalization of Service Markets’ in J. van
de Gronden (ed.)
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EU level, but it is left to the discretion of the Member States. Furthermore,
the systemic interpretation of the Charter does not support the alleged claim
that Article 36 creates a so-called positive ‘citizens’ right’. This provision is
not placed among the ‘citizens’ rights’ in Title V of the Charter. Instead, it
is in a title devoted to ‘solidarity’ where access to SGEI is placed adjacent to
access to healthcare – a mere programme principle rather than a judicially
enforceable right.184
It would, however, not do it full justice to assert that no positive obligations
on Member States exist under European law as far as SGEI provision is
concerned. These obligations derive not from Article 14 TFEU or Article
sectors, namely in the postal,185 telecommunications186 and energy sectors,187
a universal service obligation has indeed been imposed on Member States.
This obligation consists in ‘ensuring that certain services are made available
a Member State, independently of geographical location, and, in the light of
188

service obligation is allocated to the EU or to the Member States. Every
legal obligation needs to be accompanied by an enforcement mechanism to
guarantee that the obligation concerned does not remain a mere declaratory
rule. Accordingly, the enforcement mechanism of a public service obligation
will differ depending on whether the obligation is an EU-wide universal
service one or whether it is nationally, regionally or locally imposed.
Where a universal service obligation is mandated at EU level, then the
enforcement mechanism will also be EU-based. In principle, such an
enforcement mechanism will be more effective than when the source of a
184

185

186

187

188
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public service obligation derives from the national level, potentially more
susceptible to a regulatory capture. In other words, it is arguable that the
enforcement mechanism of a public service obligation will be more successful
when it originates from a supranational and less politically-entangled control
mechanism.189
sector provide for the designation of national regulatory authorities that
exercise their powers impartially and transparently in order to ensure the
proper functioning of the universal service.190 Regarding the designation
of a public service provider, the Universal Service Directive stipulates that
discriminatory designation mechanism, whereby no undertaking is a priori
excluded from being designated.191
However, the situation in other sectors is quite different. On the national
level, the task of public service obligation is not always entrusted by an act of
alone enforced and supervised effectively. In order to remedy this situation,
it has been suggested in the literature that special regulatory authorities,
established to monitor the way in which general interest undertakings
perform their services, as well as to guarantee that the rights of consumers
are not put into jeopardy.192 For instance, in the broadcasting sector, more
as a matter of exception than rule, the Commission makes the authorisation

189
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of State aid conditional on the establishment of an independent supervisory
body.193 In other instances, however, the absence of such regulatory bodies
renders Article 106(2) TFEU ineffective. The question of setting up special
regulatory bodies for all public service providers has not yet been thoroughly
in the context of a Lisbon-originating new competence to adopt SGEI
secondary legislation.
6. A NEW COMPETENCE TO LEGISLATE
While the binding character of the Charter on Fundamental Rights and
Article 36 in particular does not seem to change the treatment of SGEI
under European law much, the provision for a new competence to adopt EU
services will now be approached. Indeed, by adding an additional sentence to
ex Article 16 EC (now Article 14 TFEU), the Treaty of Lisbon has provided
the EU with a new competence to adopt regulations to establish principles
and set conditions on the basis of which SGEI are to operate.
Despite the fact that an explicit legal basis for legislation was not
contained in the Treaty previously, the idea of a horizontal framework on
SGEI is not new to European discourse. Back in 2003, in its Green Paper
on Services of General Interest,194 the Commission launched a debate with
various stakeholders on the desirability of a horizontal framework on SGEI
stakeholders opposed the idea of a proposal and the Commission concluded
that the added-value of the framework had not been demonstrated.195
Consequently, the Commission did not pursue this any further and decided
to defer the debate until the entry into force of the Constitutional Treaty.
However, when the Treaty was rejected in the French and Dutch referenda,
the discussion was postponed to an even more distant time in the future.
The Commission’s decision not to pursue this project forward
notwithstanding, the parliamentary Socialist Group on its own initiative
drafted and published a proposal for a framework directive on Services of
General Interest.196
SGEI and tendering for their operation. It also recognized the Member
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As regards the legal literature, the past years have witnessed many
arguments for and against the framework legislation on SGEI.197 There
is, however, one argument in favour of the framework legislation which is
It is
true that, so far, services of general interest have been subject to a merely
fragmentary approach.199
200
the provisions on SGEI are scattered around sector198

determined and persistent legal scholar to comprehend the intricacies of the
this area would certainly be appreciated.
In relation to the possible content of such horizontal framework, the
Green Paper of 2003 suggested that the framework should set out, clarify
and consolidate the objectives and principles common to all or several types
197

198
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of SGEI. These could later provide the basis for further sectoral legislation,
thus ensuring the overall consistency of approach across different SGEI
sectors.201
as to the possible content of such rules.202 These include: the distribution of
competences between the Member States and the EU, the role of national
internal market rules to those services, the conditions for granting special
or exclusive rights, the rules for the selection of an SGEI provider, and the
As regards the progressiveness of the horizontal framework vis-à-vis
the existing rules, the Commission will have a choice between either of two
approaches: consolidating the already existing rules on SGEI embodied
in the case law of the Court and other legal instruments (a ‘status quo’
approach); or to go a step further and introduce new rules for SGEI (a
‘progressive’ approach).
If the Commission chooses to follow the ‘status quo’ approach, it will
compile all the rules relating to SGEI and codify them in one text without
making any changes to what has already been pronounced by the Court.
The advantage of such an approach is that it would alleviate the search costs
for those who would like to make use of the derogation laid down in Article
106(2) TFEU. In other words, stakeholders would not have to go through a
number of Court’s decisions and seek extensive advice in order to understand
the intricacies of the European law regime vis-à-vis SGEI. But the drawback
of this approach is that the framework itself would probably be formulated
in a very vague and diplomatic fashion so as to allow different interest groups
to interpret the provisions in their own manner. At the end of the day, the
to exist.
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If, on the other hand, the Commission takes a more progressive approach
to actually introduce something new. The Commission, however, should
under which SGEI function.203 It simply seems more appropriate to provide
than developing a common yardstick for all of them. Furthermore, in the
are to operate, it would seem pertinent for the Commission to elucidate
the relation between the rules for the selection of an SGEI provider and
Curiously enough, the EU Public Procurement and State Aid rules
in relation to SGEI leave more questions open than answered. The reemergence of the debate about the desirability of a horizontal framework
whether and, if so, on what conditions these services should be tendered or
As far as the EU State Aid rules are concerned, the conditions under
straightforward. After struggling with concurrent approaches to State
204
the Court has gradually developed a compromise, and
a two-tier approach comprising of two tests has emerged.
prohibited (Article 107(1) TFEU), could be considered compatible with
the internal market under Article 106(2) TFEU. Whenever the following
regarded compatible with the internal market and hence authorized by the
Commission:
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ii) there must be an instrument specifying the public service
obligations;206
iii) and there must be no overcompensation.207
The second test is the

208

as it would provide no advantage to an SGEI provider. The four
(ii) the parameters of compensation are established beforehand in an
objective and transparent manner; (iii) compensation is limited to what is
necessary to cover net costs; and (iv) the level of compensation is set either
through a public procurement procedure or determined by reference to the
costs which a typical undertaking, well-run and adequately provided, would
have incurred.209
As can be seen from the aforementioned two-tier approach, a public
procurement procedure is only a condition in one of the two tests, i.e. the
test. The Article 106(2) TFEU test does not require any tender
procedure to be carried out for the aid to be considered compatible with the
internal market. Looking more closely at the fourth
condition, it may
even be noticed that a public procurement procedure is not indispensable for
the fourth
condition to be met. Alternatively to a public procurement
typical undertaking, well-run and adequately provided. As a result, satisfying
public procurement procedure.
EU Public Procurement law, on the other hand, does not even explicitly
mention the concept of SGEI. The Public Procurement directives (Public
Sector Directive210 and Utilities Directive211) themselves do, however, refer
to services concessions, namely the form of organisation which is the closest
to how SGEI are normally provided. Services concessions are explicitly
excluded from the scope of the application of the Public Procurement
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directives (Article 17 of the Public Sector Directive; Article 18 of the Utilities
concession as ‘contract of the same type as a public service contract except
for the fact that the consideration for the provision of services consists
either solely in the right to exploit the service or in this right together with
payment.’ In other words, a service concession will be present where the
agreed method of remuneration consists in the right to exploit the service
and the provider takes the risk of operating the services in question.212
Although services concessions do not fall within the scope of the
Public Procurement Directives, this does not mean that tendering rules
are completely irrelevant to them and thus to the entrustment of the
responsibility for operating an SGEI. Pursuant to the Telaustria judgement,213
the inapplicability of Public Procurement Directives to service concessions
does not imply that they should not comply with the fundamental rules of the
Treaty and the principle of non-discrimination on grounds of nationality and
the principle of transparency in particular.214 With respect to the obligation
of transparency, it

be opened up to competition and the impartiality of procurement
procedures to be reviewed.215
Consequently, in spite of the inapplicability of Public Procurement
Directives to service concessions, they, and accordingly SGEI operating
on their basis, need to be tendered out to ensure compliance with the
main principles of non-discrimination and transparency derived from the
Treaties. This leads to the conclusion that even though the State aid rules
do not require the authorization of State aid to be conditional on a tender
procedure, Public Procurement case law demonstrates that tendering
procedure should be considered a rule for the entrustment of the task of the
operation of SGEI, rather than as an incidental case.
Of course, like every rule, the obligation to tender a service concession to
provide SGEI is subject to certain exceptions, one of them being compliance
with Article 106(2) TFEU. The question whether conduct under Article
106(2) TFEU could derogate from the principle of non-discrimination and
transparency has so far never been addressed before the Court. Stergiou,
however, suggests that, despite the absence of the Court’s pronouncement
on this matter, nothing stands in the way of Article 106(2) TFEU permitting
derogation from the principles of non-discrimination and more arguably
212
213
214
215
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transparency.216 However, it does not follow from such a claim that a
concession to provide SGEI is not under a general obligation to tender, since
that could upset the rule-exception principle, whereby the obligation to tender
conditions under which the derogation under Article 106(2) TFEU can be
used could be elucidated by a future Court decision or, alternatively, could
become subject of a framework regulation for which competence is provided
in Article 14 TFEU.
Be that as it may, given the past Commission announcements, it appears
that, despite its new power, the Commission is fairly unwilling to propose
any legislation on this matter.217 Nevertheless, it may be forced to do so in the
light of the new instrument given to European citizens, namely the citizens’
initiative provided for in new Article 11(4) TEU. This provision allows no
Member States to invite the Commission to submit a proposal on matters
that the citizens consider a legal act of the Union is required. If the citizens’
initiative is exercised, the Commission will not be obliged to legislate, but at
least it will have to launch a debate.
7. CONCLUSION

inferred from the Treaty itself which direction the EU policy on SGEI will
take. Instead of dealing with the dogmatic issues surrounding the adoption of
the Lisbon Treaty, this contribution has tried to focus more on the practical
implications for SGEI that may derive from the primary law amendments
introduced by the Lisbon Treaty. One of the most important conclusions is
that, contrary to what has been suggested, the literal wording of the changes
the approach to SGEI under European law. Admittedly, a new competence
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competence, however, does not compel action a priori, nor does it determine
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CHAPTER THREE

Putting Services of General Economic Interest up for Tender –

ABSTRACT
The issue of putting ‘services of general economic interest’ up for tender,
also commonly referred to as public services, is considered problematic for
of the way services of general economic interest are funded, organised and
provided by Member States has been a challenging task for the Court of
Justice of the EU and the European Commission respectively. The debate
centres on questions of whether the EU rules should provide incentives for
Member States, or better still obligate them, to put their public services out to
a competitive tender and how those rules would affect Member States’ wide
discretion regarding the provision of these services safeguarded by Protocol
(No. 26) on Services of General Interest appended to the Treaties. The
on this topic; and although the insistence on Member States’ competence
to freely organise services of general economic interest is still pervasive, the
to be favourable towards opening public service markets to competition by
putting their provision up for tender. Against this background, this paper
examines whether there is room in the European legal landscape to resolve
the clash between the need to deliver public services as closely as possible to
the needs of their consumers as stipulated by the Member States and the need
the EU in relation to public tendering of those services.
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1. INTRODUCTION
Access to services of general economic interest (SGEI) in quality and at
affordable price is important for the well-functioning of the European society.
For this reason, it goes without saying that the issue of effective regulation of
the provision of those services is critically sensitive in the political as well as
undertake for the EU, to the extent that the Commission explicitly refrained
from using the legal basis in Art. 14 TFEU which provides a competence to
adopt legislation relating exclusively to SGEI matters.218
This regulatory abstention can be explained by the ambiguity of the
concept of SGEI in itself. The concept has been for a long time linked to Art.
106(2) TFEU (ex 86(2) EC) – the exemption from the rules of the Treaty for
undertakings entrusted with the operation SGEI. With the adoption of Art.
14 TFEU (ex 16 EC), however, the concept started to function outside Art.
106(2) TFEU and became popularized as “the shared value of the Union”,
European law.219
Commonly, the concept of SGEI is associated with a more familiar term
‘public service’. This association is not surprising given that both of the
terms relate to services which are provided to the public and are in the general
interest, so as to contrast them with services which are provided individually
and have a purely industrial or commercial character. The similarity is so
evident that even the Court of Justice of the EU (CJEU) in its case law, has
a tendency to use the two terms interchangeably.220 However, SGEI and
public services, albeit in a close vicinity, are not in any instance synonymous.
While the concept of SGEI is a creation of the European legal system and,
accordingly, it is the CJEU which has the ultimate word on whether a given
to denominate services which are governed by public law without attributing
them any legal meaning for the purpose of application of European rules.
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Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions
on “Services of general interest, including social services of general interest: a new
European commitment” 20 Nov. 2007 COM (2007) 725, p. 5.
M. Ross, ‘Art. 16 E.C. and services of general interest: from derogation to obligation?’ (2000) 25
, p. 31; T. Prosser,
(New York: Oxford University Press, 2005), p. 140.
Note that the Court in the
judgment has originally used the term ‘public
service’, since this term appears in Art. 93 TFEU (ex 73 EC). In subsequent cases,
however, the Court has intercepted the term ‘services of general economic interest’
to the application of the
test.
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The confusion of the two similar, but distinct notions has led to many
controversies about how the EU law affects the way Member States organise
their public services / SGEI. In particular, as a result of legal developments
in EU Public procurement and State aid law questions have arisen as to
whether they created the necessity to compulsorily tender the provision of
public services / SGEI, and if yes, what would be the legal conditions on
which tendering of those services would meet EU legal prerequisites.
Broadly speaking, there persists an enduring tension between Member
States’ constitutional autonomy regarding the provision of SGEI, on the one
hand, and the requirements of the EU competition and internal market law,
SGEI and to decide how to provide them which is safeguarded by Article 1 of
the Protocol (No. 26) on Services of General Interest. This implies that the
EU may not arbitrarily interfere in that discretion by imposing on national
public authorities a particular mode of provision of SGEI. On the other hand,
the same Protocol stipulates that enjoying those discretionary powers should
not prejudice the application of the rules of the Treaties to those services. In
other words, public authorities may exercise their discretion only as long as
it is not variance with the Treaty rules on internal market and competition.
In the recent years, however, there has emerged a trend to encourage
awarding the provision of SGEI via the means of open, transparent and nonresources. In particular, EU State aid law tries to incentivize tendering of the
SGEI provision by providing for less rigorous treatment when the award of a
contract is preceded by a public procurement procedure. Public procurement
its own standards on when an agreement should follow a public procurement
procedure and whether it merits derogation.
The Commission is now in the process of reforming and, in particular,
better tailoring legal rules on the provision of SGEI/ public services to the
needs of their consumers. These include the reformed “SGEI package”;221
the modernisation of the EU Public Procurement Directives;222 and, last
221

Community framework for State aid in the form of public service compensation
[2005] OJ C 297/4; Commission Decision No 2005/842/EC of 28 November 2005
on the application of Article 86(2) of the EC Treaty to State aid in the form of public
service compensation granted to certain undertakings entrusted with the operation
of services of general economic interest [2005] OJ L312/67; Commission Directive
2005/81/EC of 28 November 2005 amending Directive 80/723/EEC on the trans-
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Directive 2004/18/EC on the coordination of procedures for the award of public
works contracts, public supply contracts and public service contracts [2004] OJ L
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but not the least, the proposal for a directive on the award of concession
contracts.223 All these developments provide a timely and long-awaited
contribution to the still unresolved question over the relation between the
application of the EU Public procurement rules in connection to organising
and providing SGEI by Member States.
Set in the context of these legal reforms, this article examines the role of
the concept of SGEI in the context of EU rules applicable to tendering of
public services. The article shows that while tendering is a vividly debated
exemptions appear to play little role in the current approach to derogations
to EU Public procurement law. This article, therefore, pledges for a better
framing of derogatory test to accommodate the need to balance the interest
are often
affectedly compromised. The thrust of the argument of this article is that
the issue of tendering of SGEI is circular in the application of EU State
aid and Public procurement law in the sense that while following a public
procurement procedure may discharge State funding of SGEI from the State
224

under Art. 106(2) TFEU, the obligation to follow a tender imposed by Public
procurement rules may be overridden by the SGEI objectives inscribed in
the provision of Article 106(2) TFEU.
2. STATE AID AND PUBLIC PROCUREMENT
The EU State aid and the EU Public procurement law have, in inception, been
designed to pursue different set of objectives. State aid law by instituting a
general prohibition of “any aid granted by a Member State or through State
resources in any form whatsoever” (Article 107(1) TFEU) aims to guarantee
advantage over its competitors thereby preventing or delaying market forces

223

134/114; Directive 2004/17/EC coordinating the procurement procedures of entities operating in the water, energy, transport and postal services sectors [2004] OJ L
134/1.
Proposal for a directive on the award of concession contracts, 20.12.2011
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cy) or when production of one good is achieved at the lowest cost possible (produc-
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The EU Public Procurement
law, on the other hand, by setting out detailed rules for the process of
purchasing goods and services by Member States aims principally to open up
national public procurement markets to competition and to ensure that the
award of public contracts is based on the principles of non-discrimination,
mutual recognition, proportionality and transparency.226
225

The application of both of those legal regimes can, however, be sometimes
of SGEI and the concomitant application of Article 106(2) TFEU.
As far as the State aid law is concerned, tendering of the SGEI provision is
incentivized without instituting an actual obligation to tender. By and large,
tendering of the provision of SGEI will relieve public authorities awarding
condition that all the other criteria of the
judgment227
The four
conditions are the following: (i) a public service obligation
beforehand in an objective and transparent manner; (iii) compensation
is limited to what is necessary to cover net costs; and (iv) the level of
compensation is set either through a public procurement procedure, or
determined by reference to the costs which a typical undertaking, well run
and adequately provided, would have incurred.228
If, however, the compensation of public service costs fails the
as compatible with the internal market under Article 106(2) TFEU. The
conditions for the assessment of State aid compatibility under Article
of public service compensation:229 (i) the SGEI needs to be genuine and

225

226

227

228

229

Commission (EC) ‘State Aid Action Plan, Less and better targeted state aid: a roadJune 2005, para. 7.
See, for instance, Directive 2004/18/EC on the coordination of procedures for the
award of public works contracts, public supply contracts and public service contracts
[2004] OJ L 134/114, recital. 2.
Case C-280/00
[2003] ECR
I-7747.
Case C-280/00
[2003] ECR
I-7747, para. 95.
Communication from the Commission, European Union framework for State aid in
the form of public service compensation, 11.01.2012, OJ C8.
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(ii) responsibility for the operation of SGEI needs to
be entrusted to an undertaking by a way of act of entrustment,231 and (iii)
the compensation may not exceed what is necessary to cover the net costs of
230

232

As far as the EU Public procurement law is concerned, the Public
Procurement Directives – Directive 2004/17/EC233 and the Directive
2004/18/EC234 – do not explicitly refer to either the concept of SGEI or
Article 106(2) TFEU for that matter. In addition, there exist uncertainties
whether and on what conditions the derogation under Article 106(2) TFEU
may be used by the providers of SGEI to escape the application of Public
TFEU and the EU Public Procurement law.
The core of the State aid legislation on SGEI is embedded in the SGEI
package which has recently been revised. In December 2011, the Commission
adopted a new set of State aid rules for the assessment of public compensation
for services of general economic interest and renamed it “Almunia” package
replacing the existing “Monti-Kroes package” from July 2005. The package
consists of four legal instruments that apply to authorities planning to grant
funding to SGEI: a new Communication clarifying basic concepts relevant
for SGEI;235 revised Decision exempting Member States from the obligation
to notify public service compensation for certain SGEI-categories to the
Commission;236 a revised Framework setting out conditions for assessing
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Communication from the Commission, European Union framework for State aid in
the form of public service compensation, 11.01.2012, OJ C8, para. 12-14.
Communication from the Commission, European Union framework for State aid in
the form of public service compensation, 11.01.2012, OJ C8, para. 15-16.
Communication from the Commission, European Union framework for State aid in
the form of public service compensation, 11.01.2012, OJ C8, para. 21-50.
Directive 2004/17/EC coordinating the procurement procedures of entities operating in the water, energy, transport and postal services sectors [2004] OJ L 134/1.
Directive 2004/18/EC on the coordination of procedures for the award of public
works contracts, public supply contracts and public service contracts [2004] OJ L
134/114.
Communication from the Commission on the application of the European Union
State aid rules to compensation granted for the provision of services of general economic interest, 11.01.2012, OJ C8.
Commission Decision of 20 December on the application of Article 106(2) of the
Treaty on the Functioning of the European Union to State aid in the form of public
service compensation granted to certain undertakings entrusted with the operation
of services of general economic interest, 11.01.2012, OJ L7.
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large compensation amounts granted to SGEI operators under Article
106(2) TFEU;237 and a subsequently adopted Regulation on
aid to
238
undertakings providing SGEI.
In parallel to the adoption of the new SGEI package, the Commission
announced the modernisation of the EU Public Procurement law by putting
forward legislative proposals for new Directives239 which would replace the
existing Directives: Directive 2004/17/EC240 and Directive 2004/18/EC.241
Another new development of the modernisation programme is a proposal for
a directive on public concessions.242 Concessions until now have only been
partially regulated at the European level, and, according to the Commission,
in view of the changing economic reality, they necessitate a new legislative
action.243
It is also noteworthy that the EU has a Treaty-based special responsibility
with regard to SGEI. Pursuant to Article 14 TFEU, the EU within its powers
and within the scope of application of the Treaties, shall take care that SGEI
operate on the basis of principles and conditions, particularly economic
can be read to highlight the expediency to integrate the policy of ensuring
the best possible conditions for the provision of high quality SGEI in the
implementation and application of other EU policies.244 If this reading is
correct, it shall create even greater challenge for the European lawmakers to
design suitable new legal rules.
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3. TENDERING OF PUBLIC SERVICES
it may be argued that selecting an SGEI provider via a non-discriminatory
and open public procurement procedure is the most desirable way to provide
these services, given the procedures minimise the likelihood of conferring
unwarranted State aid on their providers.245 Yet, taking a more equilibristic
perspective would require the pros and cons of putting SGEI up for tender to
be carefully weighed on a case by case basis keeping in mind that tendering is
not a miraculous remedy for all the ills of SGEI and in many cases it may, in
fact, be undesirable to follow tendering rules.246
In economic theory, public procurement rules are the response to the
principal agent problem. The problem rests on the premise that the interests
of the agent (government) and the principal (contracting authority) are rarely
identical. The agent is closer to the procurement process and consequently has
more information available with regard to the market and the suppliers. This
creates information asymmetry between the principal and the agent which,
in turn, allows the agent to exploit its more advantageous position.247 Public
contracting is, thus, not without a reason perceived by the general public as
tainted with corruption and favouritism. Public procurement regulation is,
therefore, needed to realign the interest of the agent with that of a principal
and to achieve the best value for money as a result of contracting.248
Apart from the need to address the principal agent problem, the EU had
a strong political rationale for introducing Public Procurement Directives
into the European legal system – the paradigm of the market integration
process. The adoption of the Public Procurement Directives was based on a
pervasive conviction in the EU that the so-called “buy national” purchasing
preferences of national governments constitute a serious and substantial
barrier to trade between the Member States. Buy national policies are
government-driven procurement strategies, particularly appealing in
245
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See, for instance, P. Nicolaides, ‘Towards More Competition in Services of General Economic Interest’ in J. Eekhoff (ed.)
(Heidelberg:
Springer, 2004), p. 224; P. Nicolaides, ‘Compensation for public service obligations:
, p. 571.
See, for instance, J. Padilla, U. Haegler, ‘Compensation for SGEI: an economic look
at the
test and the Community Framework’ in J. Derenne, M. Merola (eds)
(Berlin: Lexxion,
2007), p. 102.
P. Trepte,
(Nijmegen: Wolf legal Publishers, 2004), p. 65-66.
O. Dekel, ‘The Legal Theory of Competitive Bidding for Government Contracts’
(2008) 7 Public Contract Journal, p. 241-246.
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times of economic recession, to make purchasing preferences for locally
manufactured materials and for the use of local labour.249 Not surprisingly,
they were considered harmful for the development of the internal market
Yet, framing regulatory rules for tendering of public services is not a
straightforward and a simple task to undertake, and, indeed, it would be
made compulsorily tendered if one does not carefully weigh the arguments
in favour and against such a solution.
States’ traditional devotion to their autonomy in providing public services.
Complying with a number of strict public procurement rules is customary
regarded as an impingement on Member States’ discretion regarding
organization of public services. In fact, such adherence may be considered
to have a negative impact on proper functioning of public service. According
to the
public’ doctrine, the State represents the public interest and
takes the responsibility for the tasks of the public interest nature; the State
serves the public interest. While
is the basis of the legitimacy
for State’s intervention, it is not its limit. In other words, the function of the
‘
concept is not to delimit State activity but rather make the
public interest its binding goal.250
Second, given that public services are usually awarded through concessions,
some Member States are known for taking a defensive approach towards
this form of service provision and for their concomitant political scepticism
towards extensive applicability of the EU rules in this area. The principle that
public service concessions should be taken out from the scope of the public
procurement regime derives its origins from the French administrative law.
Under French law, concessions were traditionally envisaged as long-term
relationships based on the principle of mutual trust (intuitu personae) between
the public authority and the public service concessionaire whereby the public
authority delegates general interest assignments to the service provider who
in turn takes responsibility for those assignments for that public authority.
considerations have been expressed that the public authority should have
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See, P. Trepte,

(Nijmegen: Wolf Legal Publishers, 2004), p. 145-149.
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the Role of Markets and of Member States’ in M. Cremona (ed.) Market Integration
(Oxford: Oxford University Press 2011) p.
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to whom it entrusts the performance of the general interest task.251 These
considerations, inter alia, had led the French legislator to generally exempt the
allocation of concessions from the tendering process, as well as the Council
of the European Union in the early 90ies to reject252 initial Commission’s
proposal253 to open service concession to competition by subjecting them to
some public procurement rules.
Leaving aside the political argumentation, there are also views in
economic theory where tendering of public services is not left completely
uncritically acclaimed. In accordance with those views, following tendering
rules generates high transaction costs. They arise on the side of the public
administration which needs to follow a number of often complicated
rules, as well as on the side of bidders which need to prepare a response to
the call and abide by the tendering rules prescribed by law. If the rules are
overly burdensome, then the very rationale for setting public procurement
rules may be questioned. The higher the transaction costs are, the more the
cost-reducing effects that would otherwise be attained by the competitive
procedure are compromised.254 Therefore, a direct awarding of a contract
economic perspective, especially when the authorities have knowledge of
already existing reliable and well-suited service provider.255
Another problem is related to high switching costs which changing a

new provider may need to gain knowledge of the service provision and that
may lead to elevated costs of the service which is eventually passed on to
consumers.

251

252

253

See, P. Bance, ‘Opening Up Public Services to Competition By Putting Them Out
to Tender: An Evaluation’ (2003) 74
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No 4444-92-AD-1 of February 1992.
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In addition, public service sectors involve sunk costs256 which are the
initial costs borne by the service provider. The public service sectors are
often network-based and as a result require hefty investments in the network
facility. The problem is that a short-term contract for the public service
provision may impose a disproportionate risk on the service provider of not
being able to recoup its investment costs.257 A long-term contract, however,
provider for the period of the contract.
Furthermore, economic literature suggests that there is room to consider
alternative ways to prevent corruption, like more costly but effective
monitoring. Applying that method would allow contracting authorities to
private sector.258
The above discussed arguments show that tendering does not always lead
thus involves high operating costs. However, withdrawing the provision of
public services from the scope of application of EU Public procurement rules
would not be a desirable solution either. In view of these considerations, a
more balanced and nuanced approach to the provision of public services has
always been sought.
4. STATE AID LAW APPROACH TO TENDERING
The emphasis on public procurement as a means to select the provider of
SGEI stems from the landmark
judgment. According to the
judgment, if four cumulative conditions are met, then State funding of an
SGEI provider will not to constitute State aid. One of those conditions, as
an alternative to benchmarking of an SGEI provider’s costs with those of
“a well run and adequately provided” undertaking, is that the choice of an
SGEI provider is made via a public procurement procedure.259 Accordingly,
if a public procurement procedure is followed, then public authorities may

256
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compatibility assessment by the Commission, since the measure will be
In addition, the Commission is trying to ensure Public Procurement
rules compliance in the assessment of the State aid compatibility under
Art. 106(2) TFEU. Indeed, the degree of compliance with the EU Public
procurement rules at present cannot be considered satisfactory. One reason
of this phenomenon is that the rules are not clear and precise enough to
an average public procurement law enforcer; the other reason being that
of the Public procurement rules due to the lack of appropriate procedural
In relation to that, the Commission inserted a new paragraph into the
EU Framework for State aid in the form of public service compensation. In
accordance with that new clause, State aid will be considered compatible
with the internal market on the basis of Article 106(2) TFEU only where
the responsible authority, when entrusting the provision of the service to the
undertaking in question, complies or commits to comply with the applicable
EU Public Procurement rules.260
Seemingly the new clause is an incorporation of the fourth
condition, however, it is not quite so, as it was meant for residual types of cases
which are not caught by the
test. According to the Commission’s
Communication on the application of the European Union State aid rules
to compensation granted for the provision of services of general economic
interest, only the procedures open and restricted in line with the Public
procurement rules will be considered acceptable to satisfy the fourth
criterion; open dialogue and negotiated procedure with prior publication
could be considered acceptable only in exceptional circumstances, whereas
negotiated procedure without a prior publication of a contract notice cannot
ensure that the procedure leads to the selection of the tenderer capable of
providing those services at the least cost to the community.261 For those
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Communication from the Commission, European Union framework for State aid in
the form of public service compensation, 11.01.2012, OJ C8, para. 19.
Communication from the Commission on the application of the European Union
State aid rules to compensation granted for the provision of services of general economic interest, 11.01.2012, OJ C8; para. 66; see also: A. Sinnaeve, ‘What’s New in
SGEI in 2012? – An Overview of the Commission’s SGEI Package’ (2012) 2 Euro
, p. 352.
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compliance with the fourth
condition, so the measure will constitute
State aid, the new condition put in the Framework was designed to be of
importance.262
Although this new approach should be viewed positively from the
perspective of ensuring compliance with the Public Procurement rules, it
may cast some doubts regarding the Commission genuine empowerment to
condition the State aid compatibility assessment on those requirements.263
SIC

case.264

It follows equally from this conclusion – to the effect that, in the context
of its examination under Article 86(2) EC [now 106(2) TFEU, added],
the Commission was not required to examine whether the award to
RTP of the television SGEI occurred in the context of a competitive
tendering – that, even if the television SGEI (...) should have been the
subject of such a competitive tendering, its absence in this case would,
to Article 226 EC [now 258 TFEU, added], a procedure which, if that
case had arisen, might have resulted in that Member State bringing
that award to an end and organising a tendering procedure.265
that the GC is not inclined to accept the idea of combining the enforcement
of State aid and Public procurement rules in one single procedure. While the
assessment of compatibility of State aid is subject to the procedure under
Article 108(2) TFEU, the infringements of Public procurement rules have
been traditionally pursued under Article 258 TFEU. The GC appears to be
very formalistic in separating strictly the two enforcement mechanisms and
it is very likely it would be equally sceptical towards Commission’s innovative
attempts to combine them in one procedure.
On the other hand, doing full justice to the afore picture, it is relevant
to recall that the CJEU has steadily maintained in its case law that the
Commission exercises a broad discretion when it comes to the assessment of
complex economic facts and in those cases the CJEU’s review is necessarily
262
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limited to verifying whether there has been a manifest error of assessment.266
That discretion is all the more wide when exercised in evaluating additional
public service costs under Article 106(2) TFEU, since it is comparable to
that exercised by the Commission when applying Article 107(3) TFEU.267
One instance of the exercise of the Commission’s broad discretion under
Article 107(3) TFEU is the possibility to adopt guidelines. In that respect,
most appropriate in order to determine whether an aid can be considered
compatible with the common market, provided that those criteria are relevant
having regard to former Articles 3(1)(g) EC268 and Article 107 TFEU.269
pointed out in the Communication to a higher likelihood of accepting
State aid to the providers of SGEI under Article 106(2) TFEU had some
sort of tender procedure been followed. Yet, by establishing a criterion of
compliance with the applicable Public procurement rules for State aid to be
found compatible, the Commission seems to be transgressing the limits of
its broad discretion in shaping the application of Article 106(2) TFEU by
ignoring the purpose of State aid rules to which it serves as a derogation.
Paradoxically thus, the Commission might be actually distorting Member
States’ incentives to tender the provision of SGEI created by the ECJ in the
judgment.
5. ENTRUSTMENT AND PUBLIC PROCUREMENT
An act of entrustment with the operation of SGEI, as previously mentioned,
is one of the conditions for the application of Art. 106(2) TFEU. In principle,
an act of entrustment as such does not need to be subject to a public
procurement procedure. As the General Court (EGC) held in the Olsen
case,270 it does not ensue either from the wording of Article 106(2) TFEU
or from the case-law on that provision that a general interest task may be
entrusted to an operator only as a result of a tendering procedure.271 Indeed,
the EU law does not prescribe a priori the manner in which the task with the
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operation of SGEI should be assigned. The CJEU has taken in this respect
a functional approach leaving Member States with a leeway regarding
the choice of the form of entrustment. According to the CJEU, an act will
constitute an act of entrustment with the task of operation of SGEI when it
derives from the public authority.272
One of the accepted forms of entrustment with the SGEI operation is an
entrustment by law.273 This option is usually relevant for the SGEI sectors
which have not yet been liberalised.274 Given that in that case, there is no
contractual relationship between the contracting authority and the provider,
the requirement for the application of the Public Procurement Directives is
not met.
Public authorities may also entrust the provision of SGEI through a public
contract. Pursuant to Article 1(2) of Directive 2004/17/EC or Article 1(2)
(a) of Directive 2004/18/EC, ‘public contracts’ are contracts for pecuniary
interest, concluded in writing and have as their object the execution of works,
the supply of products or the provision of services. When a contract awarded
to an SGEI provider meets those criteria, its award will need to comply with
the EU Public Procurement rules contained therein.
In addition, a contracting authority may decide to entrust the provision
of SGEI via a public concession.275 The main difference between a public
contract and a public concession relates to the source of consideration. While
the consideration for a public contract is paid by the contracting authority,
the consideration for a public concession consists either solely in the right to
exploit the service/work or in this right together with payment (Article 1(3)
of Directive 2004/17/EC and Article 1(4) of Directive 2004/18/EC). Public
concessions are subject to different EU Public procurement rules depending
on whether they deliver works or provide a service. Directive 2004/18/EC
contains limited rules regarding the award of works concessions, but it does
not to apply to service concessions, while both types of concessions are
excluded from the Directive 2004/17/EC.

272

273

Case 127/73,

[1974] ECR 313, para. 20; Case 66/86,

[1989] ECR
803, para. 55; Case T-17/02
[2005] ECR II-2031, para. 188.
Case 10/71 Muller [1971] ECR 723, para. 11.

274

275

de Gronden, M. Krajewski, U. Neergaard, E. Szyszczak (eds)
(The Hague: T.M.C. Asser Press, 2011), p. 111.
Case C-393/92
[1994] ECR I-1477,
para. 47; Case C-159/94
[1997] ECR I-5815, para. 66; Case
T-17/02
[2005] ECR II-2031, para. 188.

85

Natalia aNNa Fiedziuk

6. MODES OF PUBLIC SERVICE PROVISION IN THE LIGHT
OF THE RULES ON PUBLIC PROCUREMENT
A) Service concessions
At present, awards of service concessions are explicitly excluded from the
Public Procurement Directives.276 Contracting entities concluding them are,
nonetheless, bound to comply with the fundamental rules of the Treaty, and
in particular the principle of non-discrimination based on nationality and the
concomitant obligation of transparency.277 In accordance with the Telaustria
principle,278 the submission to those rules requires, in particular, to ensure
up to competition and the impartiality of procurement procedures to be
reviewed”.279
‘consideration’. In its Interpretative Communication on Concessions from
2000,280 the Commission, for explanatory purposes, supplemented that
whose nature and purpose are likely to be the State’s responsibility and
may be subject to exclusive or special rights.281 This additional observation,
however, triggered controversy as to whether the nature of activities provided
282
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282
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The supposed relevance of the general interest nature of services for the
relating to the coordination of procedures on the award of public service
contracts from 1990.283 According to Article 1(h) of that proposal, a
concession exists when contracting authority “transfers the execution of a
service to the public
” to entity of its choice. In
addition, in his Opinion in
, Advocate General La Pergola expressed
the view that the service subject to a service concession must also be in
the general interest, so that a public authority is institutionally responsible
for providing it. He also added that the fact that a third party provides the
service means that the concessionaire replaces the authority granting the
concession in respect of its obligations to ensure that the service is provided
for the community.284
To counterbalance this view, one may point out to Advocate General
Fennelly Opinion in Telaustria where he maintains that this element of
general interest; and it should be rather understood in a way that the typical
general public or a particular category of that general public.285
The CJEU, for its part, disregarded the element of the State’s responsibility
in its analysis.286 This choice was positively received in legal literature which
Directives that discarded that element, as well as to the fact that activities
being in State responsibility are not understood unequivocally in the EU and
may vary from one Member State to another.287
Notwithstanding this interpretational trend taken by the CJEU, the fact
that the service provided is a public service appears, nevertheless, to bear
concession. Practically speaking, it appears from Court’s case law that even
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concession, the Court is still likely to accept the existence of a concession
when the service provider operates in a reserved sector.
To be more precise, the established interpretative principle of the
notion of a concession is based on the “risk test”,288
aforementioned Interpretative Communication on Concessions289 and then
intercepted by the CJEU into its case law.290 According to the “risk test”, a
concession exists when the agreed method of remuneration consists in the
right of the service provider to exploit his own service and where he assumes
the risk connected with operating the services in question; moreover,
the risks to which the provider is exposed need to be “substantial”291 or
292

Yet, this principle appears
European Court of Justice (ECJ) reached in the
cases.294

293

and the Stadler

In the
case, the risks borne by the provider, counter to the
established principle, were very limited on account of the detailed rules of
public law governing that service. This fact raised a question whether the
concession.295
be reasonable to expect a public authority granting a concession to create
than those which, on account of the rules governing the sector in question,
existed in that sector. The ECJ further argued that the contracting authority
thus it would be impossible for it to transfer risk factors which were excluded
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even if that risk is, from the outset, very limited on account of the detailed
rules of public law governing that service.296
Similarly in the Stadler case,297
approach towards the notion of a concession. The ECJ noted that although
the selected provider was exposed to a very limited operating risk, that risk
ensued from the negotiations the results of which cannot fully be foreseen.
Moreover, it could not be fully assured that all the costs incurred in managing
‘service concession’ within the meaning of Article 1(4) of Directive 2004/18/
EC.298
and Stadler cases
public concession when there is a full guarantee that all the costs of service
provision would be covered by the public authority. In other words, the public
service provider in question would be precluded in this way from making
any loss. Conversely, some degree of assurance from public authority, even
contract as a public concession.
By this interpretation, the ECJ appears to assume a fairly extensive
299
The necessity of
connotation, and transferring even little risk for there to be a concession
300
At the same time, it may be said that the ECJ adopts such a
type of instrument of public service provision. The extensive interpretation
also ensures that providers of public services are discharged from following
a number of stringent rules enshrined in the Public Procurement Directives
a public contract. It, therefore, appears that the fact that the sector where
296
297
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299

300
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extensive interpretation of a public concession.
Another related issue is whether the fact that the service provider receives
a chance of loss-making of the provider to be kept, a State aid award covering
all the net cost necessary to discharge the public service obligations would
undermine such a possibility. Perhaps, if the State aid measure was designed
in line with the new EU Framework’s for State aid in the form of public
service compensation which requires now public authorities to introduce
301
it could be argued that a full
coverage of costs would be in this case excluded and the contract would, thus,
be a public concession.
Leaving aside the aforementioned concerns, the legal landscape for
service concessions is gradually changing and the argument for new
its way through the political discourse in the last years. In its Explanatory
Memorandum to the proposal for a Directive on the award of concession
contracts302 the Commission submits that in the context of economic
is becoming an issue of a particular concern to the Commission.303 Further,
the Commission puts forward that the precise content of the obligation of
by the ECJ in its case law subsequent to the Telaustria judgment.304 The
Commission, therefore, considers that tightening up of the current regime
applicable to concessions as necessary. This revision seems also to extend
the operating risk to be transferred as substantial.305
301

302
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It should not, however, be surprising to note that following the adoption
of a new directive restricting the regime on public concessions, public
with regard to the public service provision. This search will be all the
more legitimate given that public authorities’ autonomy to provide SGEI
is safeguarded by Art. 1 of the Protocol (No. 26) on Services of General
Interest which provides that the shared values of the EU in respect of SGEI
include “the essential role and the wide discretion of national, regional and
local authorities in providing, commissioning and organising services of
general economic interest as closely as possible to the needs of the users”.
In that relation, public authorities may try to resort to exemptions to justify
their lack of compliance with the new and more onerous regime. Although
still viewed with skepticism,306 the reliance on Article 106(2) TFEU could
become a viable option to supersede the new regime of the Directive and
restore public authorities’ freedom to choose the most suitable mode of
public service provision.
B) In-house provision
Contracting authorities are able to relieve themselves from following Public
Procurement rules applicable respectively to the awards of public contracts
and public concessions if they opt for providing the service “in-house”.
Indeed, the EU law does not oblige contracting authorities to resort to an
open market when procuring goods and services. The contracting authority
may equally utilise its own resources, e.g. appoint its own personnel from
within the public organisation.
Again, similarly to the case of a public concession, the fact that the service
is provided in the general interest does not constitute a criterion to pass
the ‘in-house’ legal test. Legal literature occasionally makes a distinction
between public contracting to satisfy the internal needs of the State
concerning its functioning and public contracting to satisfy the needs of the
towards citizens.307 Neither the EU Public procurement law nor the ECJ’s
of view, even though the intuition might be telling us that providing services
in-house should be only designated so when the State contracts for services
to satisfy the needs of its own administration.
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The in-house operations may be divided into the in-house operations
sensu stricto, or the so-called “true” in-house provision, whereby a public
body makes use of its own resources by awarding a contract to one of its
departments which does not have its own legal personality, and the in-house
operations sensu largo, or the so-called “quasi” in-house exception, whereby
a public body uses the external resources by awarding a contract to an entity
which has its own legal personality.308
Since the in-house arrangement sensu stricto is a purely internal
relationship, there is no contract between its parties and thus there is
no necessity on the part of the public authority to comply with the EU
Public Procurement rules.309 The in-house agreement sensu largo, on the
other hand, entails a contract, which would normally fall under either the
Public Procurement Directives or the Treaty fundamental principles, in
particular the non-discrimination principle and the transparency obligation,
but, however, due the exceptional status of that contract the EU Public
procurement rules are not applicable.
The condition for the application of the in-house exemption sensu largo
have been established by the ECJ in the landmark Teckal case.310 Accordingly,
arrangements between a contracting authority and an external entity fall
outside the EU Public Procurement regime if: (i) the control exercised by
the contracting authority over an entity legally distinct from that authority is
similar to that which the authority exercises over its own departments, and
ii) that entity carries out the essential part of its activities with the controlling
authority or authorities.311
The adoption of the Teckal judgment has been, rightly, considered to
be somewhat opening of a “back door” in the general applicability of the
Public Procurement rules.312 The ECJ, thus, attempted successively to
from circumventing the EU rules applicable to public contracts and public
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concessions.313 In the Parking Brixen case,314 for instance, the ECJ emphasized
that the in-house exemption is a matter of a derogation and, therefore, must
be interpreted strictly and the burden of proving the existence of exceptional
circumstances justifying the derogation lies on the person seeking to rely on
those circumstances.315
Over the course of years, the ECJ has steadily focused on the notion
of “similar control” by shaping its substance. This criterion has gradually
become the key to the interpretation of the in-house exemption. In one of its
landmark cases advancing the interpretation of the in-house exemption – the
Stadt Halle case316 – the ECJ ruled out the possibility of any private capital
investment in an entity subject to the control of a contracting authority.
a contracting authority and its own departments is governed, innately, by
considerations and requirements proper to the pursuit of objectives in the
public interest, and the existence of any private capital investment in the
entity subject to its control which is inherent to considerations of private
interest would necessarily deprive this relationship of its public interest
character.317
One must emphasize here that although the general interest, as previously
mentioned, is not the criterion for the establishment of the existence of
the in-house exemption, it is clear, however, that the general interest is an
important consideration for the ECJ. Nonetheless, the ECJ shies away from
importing the general interest criterion explicitly to the in-house exemption
notion of general interest has inconvenienced to the ECJ while interpreting
the concepts of “services of general economic interest” or “needs in the
general interest, not having an industrial or commercial character”, but it
does not offer a full explanation of ECJ’s interpretational tendencies.
In another seminal ECJ’s case – the Parking Brixen case318 – the ECJ held
that the ”similar control” criterion should be interpreted in the sense that
the entity needs to be subject to a control enabling the public authority to
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of the entity.319 By contrast, if the entity becomes market-oriented, then the
argument of the dependency criterion will fall short of having been met. This
will be the case, according to the ECJ, in instances such as the conversion of
that entity into a company limited by shares, the broadening of its objects, the
the geographical area of the company’s activities, to the whole of the country
and abroad.320
As a result, the interpretation given by the ECJ to the notion of similar
control, contrary to the anticipation, has restricted the possibility to rely
on exemption and limited public authorities’ discretion to choose the most
economically convenient method of public service provision. As observed by
services that are awarded directly”.321
Be that as it may, over the years, the in-house exemption has cemented its
position as a general exemption to the EU Public Procurement law, playing
the role of sui generis
is, however, a considerable difference in the use of the respective exemptions.
It can be noticed that unlike the in-house exemption, for Article 106(2) TFEU
to apply, the provider of the service does not need to have a restricted access
to the market. Undertakings providing SGEI may in parallel to activities of
general economic interest operate on the open market carrying out activities
of a commercial nature. The only limitation is that the internal accounts of
the undertaking entrusted with the provision of SGEI must show separately
the costs and revenues associated with the SGEI from those of the other
services.322
This observation leads to a question whether Article 106(2) TFEU could
become an alternative to the in-house exemption test in the application of
EU Public procurement rules. This suggestion is not unfounded considering
that in many cases undertakings in parallel to services provided in-house
provide services of a commercial character; however, technically they could
not rely on an in-house exemption as given the pursuit of parallel activities
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Furthermore, the currently changing legal trends evolving towards more
demonstrated above, the in-house exemption test has developed into a bright
line test leaving little room for varying interpretation and accommodation
the Public procurement landscape when the legal demands were of a lower
standard than it is now the case. The current modernisation plans, however,
ask for a new approach and consequently the release of the derogatory test.
C) Inter-municipal cooperation
Alongside the Teckal test, the ECJ recently made an attempt to develop a new
test that would serve the needs of a purely contractual cooperation between
contracting authorities.323 The case relevant here is the
case.324
One may tentatively allege that the case proves the exhaustion of the Teckal
exemption in the sense that it reveals potential cases where an exemption
would be clearly desirable, but it falls short of meeting the Teckal criteria.
The
case concerned a contract between four Lanskreise
(administrative districts) in Lower Saxony and the Stadtreinigung Hamburg
(City of Hamburg Cleansing Department) for the disposal of their waste in a
new incineration facility. The ECJ noted that the facts of the case resembled
the Coditel case325 where the ECJ recognized that for the in-house exemption
to apply the control does not have to be exercised individually, but it may also
be exercised jointly in a form of an inter-municipal cooperation.326
The facts of the
case were, however, different from those of the
Coditel case, because the cooperation between municipalities did not involve
calling on outside entity to exercise a joint control over it, and consequently
the in-house exemption could not have been technically applied. This posed a
question over availability of legal exemptions for situations where the Teckal
exemption could not be automatically relied on.
Notwithstanding the aforementioned concerns, the ECJ still found
that the EU Public procurement rules to be inapplicable to the cooperation
in question. The ECJ, notably, stated that the implementation of that
cooperation was governed solely by considerations and requirements
relating to the pursuit of objectives in the public interest and the principle
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of equal treatment of the persons concerned and hence it did not undermine
the principal objective of the EU rules on public procurement, i.e. the free
movement of services and the opening-up of undistorted competition in all
the Member States. 327
Yet, one might suspect that there might have been other than the objective
of public interest factors which triggered the ECJ to exempt the cooperation
between the municipalities from the application of the Public procurement
rules.328 The ECJ, namely, discerned that the terms of the contract between
between those entities other than those corresponding to the reimbursement
of the part of the charges borne by those districts but paid by Stadtreinigung
Hamburg to the operator.329
Having that observation in mind, it should not be forgotten that the
Public procurement law operates within the domain of internal market rules,
and in particular the free movement of services. In accordance with Art. 57
between the entities other than those corresponding to the reimbursement
of the charges, then such activity cannot be considered to be provided for
remuneration and thus it falls outside Art. 57 TFEU. This would eventually
lead one to conclude that the ECJ found the Public Procurement rules
inapplicable, because the essential prerequisite of the applicability of those
the Treaty. The agreement, thus, could be merely regarded as an outcome
of the actual allocation of the responsibilities and tasks of the public
administration.330
All in all, the
case eventually unveiled the lack of elasticity
and obsolescence of the in-house exemption. In other words, the judgment
dispelled the grounded belief that an exemption based on technical and
where application of rules is not desired. It has also shown that an exemption
based on the public or general interest considerations could be a more
welcoming alternative to subsume the cases under an exemption where
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exceptional treatment is necessary and the general interest objectives are
well-substantiated. However, since the case deals only with the horizontal
inter-municipal cooperation, its impact on a broader understanding of the
functioning of the ‘public service’ legal exemptions in the Public procurement
law context will remain marginal.
7. APPLICATION OF ARTICLE 106(2) TFEU IN THE
CONTEXT OF RULES ON PUBLIC PROCUREMENT
Although the CJEU has not, thus far, acknowledged explicitly whether and
how Article 106(2) TFEU in the context of EU Public procurement rules
would apply, it must be pointed out that there is little reason to object as to
why such possibility should not be permitted.331 As a matter of fact, Article
106(2) TFEU, as opposed to other Treaty exemptions mostly domainby its wording, from “the rules contained in the Treaties”. It can, therefore, be
invoked not only in relation to the rules of competition, as it has traditionally
been the case, but also to justify exceptional cases which sit uncomfortably
with the application of other rules of Treaties, such as the internal market
rules and the general principles of law. The possibility to invoke Art.
106(2) TFEU against the rules of the Treaty applicable to concessions may,
therefore, be accepted as inherent to the system and functioning of Article
106(2) TFEU as such.332
Arguably, even though the ECJ has previously ruled with regard to the
Public Supply Contracts Directive333 that the only permitted exceptions
to the application of the Directive are those which are exhaustively and
expressly mentioned therein,334 it could also be tentatively advanced that
the derogatory capacity of Article 106(2) TFEU should be granted in the
context of the obligations set in the Public Procurement Directives. This
assertion could be accepted considering that directives, being secondary law
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the possibility to invoke Art. 106(2) TFEU to derogate from a provision of a
directive. For instance in the
case,335
106(2) TFEU national legislation adopting ‘reference prices’ for the supply
of natural gas against the requirement of Directive 2003/55/EC336 to subject
their determination to the free forces of market.
Interestingly, the issue of applicability of Article 106(2) TFEU to the rules
on Public Procurement is not completely unknown to the ECJ. It has already
been, albeit inexplicitly, raised in a few ECJ’s proceedings. One of such
cases is the DCC case.337 In this case, the Commission received a complaint
alleging that the conclusion of the agreement between Dublin City Council
and the Eastern Regional Health Authority on the allocation of emergency
ambulance services was in variance with the EU rule of transparency. After
conducting an investigation on the complaint, the Commission brought an
In its submission before the ECJ, Ireland questioned the applicability of
the internal market rules to that agreement by maintaining that the service
provided was a ‘service of general economic interest’ and the level of its public
funding was strictly limited to that which is necessary to cover the actual cost
of the service.338 It may be noticed that the claim made by Ireland is similar
to the conclusion reached by the ECJ in the
case. Essentially, the
thrust of the argument of that claim is that the service in question cannot be
for remuneration, as required by that provision, but instead at compensation.
This line of reasoning, however, would rather militate towards a ‘rule of
reason’ approach rather than the exemption test for providers of SGEI test
embedded in Art. 106(2) TFEU.
Although the point of reference to the concept of ’services of general
economic interest’ which Ireland had made was not eventually discussed
by the ECJ in the judgment, Advocate General Stix-Hackl in her Opinion
devoted a few paragraphs to that issue. Accordingly, it follows from her
Opinion that Article 106(2) TFEU could, in principle, be relied on by Member
States if the application of the provisions on Public procurement would have
obstructed the performance, in law or in fact, of the tasks assigned to it.
interpretation of Article 106(2) TFEU whereby the ECJ examines the extent
to which the restriction to the EU rules is necessary to enable the service
335
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provider to perform its task of the general interest at economically acceptable
conditions. The test is, therefore, not as austere as to be necessary for the
public authority to prove that the survival of the undertaking itself would
have been threatened had a call for tenders been issued.339
The issue of applicability of Article 106(2) TFEU was again touched upon
in the
case.340 During the proceedings before the ECJ, Germany
tried to avail itself of the exemption under Article 106(2) TFEU to avoid
compliance with the EU Public procurement rules. In the judgment, the ECJ
did not elaborate on that submission. However, interestingly, the Commission
at the hearing before the ECJ alluded to the concept of a ‘body governed by
public law’. Following the logic inscribed in the concept of services of general
economic interest, the Commission stated that if the cooperation at issue
had taken place by means of the creation of a body governed by public law
to which the various local authorities concerned entrusted performance of
the task in the public interest, it would have accepted that the arrangement in
question did not fall under the rules on Public Procurement.341
The ECJ’s response to that submission of the Commission was negative.
of Article 1(9) of Directive 2004/18/EC is a type of a contracting authority.
One of the constituent elements of a body governed by public law is that
the general interest, not having an industrial or commercial character. The
element of “needs in the general interest” is often claimed to be approached
in the ECJ’s case law by a direct analogy to the notion of “services of general
economic interest”.342 It seems accordingly that the Commission confused
the meaning of the in-house exemption, the concept of services of general
economic interest and a body governed public of law altogether. The ECJ,
therefore, rightly disagreed with the Commission and pointed out that the
EU law does not require public authorities to use any particular legal form in
order to carry out the public service tasks.343
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role in the application of EU Public procurement rules. However, it appears
that the reliance on its provision is becoming a necessity. The traditional
in-house exemption test based on the rigid control criterion has proved
archaic and unable to keep up with the changing legal developments in the
area of EU Public procurement law. In addition, the adoption of modernized
Public procurement rules means that a number of circumstances and its
consequences may not be envisaged, and thus the new legal reality would
public service providers. Article 106(2) TFEU test, on the other hand, could
be seen as an alternative to the in-house exemption, because it encompasses
the proportionality principle344
such as the interest in opening the provision of public services to competition
and the interest in universal and affordable access to the service. Moreover,
the reception of this test might, paradoxically, ensure higher compliance
with the new tendering requirements if the mere possibility to rely on it has
been explicitly acknowledged by the CJEU.
8. CONCLUSION
This article has shown that putting services of general economic interest up
for tender is a complex issue under EU law. In general, there is a discernible
tendency in the EU law to incentivize tendering of public service provision
, it
seems to disregard the need to take a proper account of a number of interests
entangled to the provision of these services throughout the EU, and, secondo,
it is tainted with a lack of legal certainty and consistency in the way the EU
rules, and in particular those on Public Procurement and State aid, deal with
the question of tendering of SGEI/public services.
particularly concerned with the idea of tendering of the SGEI provision, the
taken into consideration in the application of EU Public Procurement law.
the general interest requirements in procuring of public services, it refrains
from acknowledging that expressly in its case decisions.
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Finally, the increasing complexity of the EU tendering rules in this area
calls for the need to carefully balance arguments in favour and against
tendering of public services on a case by case basis. The article shows that
this could be done through the operation of a balancing exercise whereby
the need to deliver SGEI as closely as possible to the needs of its consumers
provision of these services. Therefore, it pledges for increased reliance on
Art. 106(2) TFEU in the context of EU Public procurement law; the issue
which thus far has been neglected, but now appears to deserve its proper
attention.
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CHAPTER FOUR

Towards Decentralization of State Aid Control: the Case of
Services of General Economic Interest

ABSTRACT
The prospect of decentralization in State aid control has been traditionally
at the national level. It has also been regarded as a threat to the consistency and
uniformity of the application of State aid rules. In that relation, the European
Commission has been granted an institutional “monopoly” with regard to
the assessment of compatibility of State aid measures. While national courts
perform some, albeit limited, role in State aid control, national competition
authorities have not been vested by EU law with any tasks with regard to
examination of State aid. In the area of services of general economic interest,
however, there are signs that the decentralization process is already under
way. The adoption of the
judgment, and more importantly, the
increasing role of Member States in examining State aid compatibility
under Art. 106(2) TFEU show that, in the future, national authorities could
exercise a more substantial and active role in the enforcement of State aid
rules.
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1. INTRODUCTION
EU State aid control (Art. 107-109 TFEU) has traditionally been based
on a centralized enforcement system with the European Commission
(Commission) playing the principal role as regards the decision-making
Commission, at present, does not share the competences in EU State aid
control with national authorities. Although national courts have a competence
to interpret the notion of State aid based on the direct applicability of the
standstill obligation (Art. 108(3) TFEU),345 national competition authorities
are not empowered by EU law to apply State aid law provisions.
However, as the Commission’s backlog of State aid cases has progressively
increased, some legal scholars discerned the need for a more decentralized
State aid enforcement system.346 The Commission has also started to gradually
notice the advantages of that idea. Back in 2005, in its State Aid Action Plan,347
in State aid assessment to national bodies other than national courts.348
concomitant examination of market failures postulated by the action plan349on
the assumption that identifying local market failures would, in principle, be
more easily achieved on the national rather than the supranational level.350
Now, the question of greater involvement of national authorities in State aid
control is making its return in the context of the new State Aid Modernisation
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program.351 There, the Commission plans to extend the scope of State aid
352
whose effectiveness it links
with achieving a higher degree of Member States’ engagement in the process
of State aid enforcement.
Some signs of decentralization can already be noticed in the area of
the application of State aid rules to services of general economic interest
(SGEI). They can be traced back to the adoption of the
judgment,353
whereby the ECJ established four cumulative criteria which need to be met
for State compensation of the costs of SGEI provision not to constitute State
to the Commission and instead be assessed by the national authorities of
Member States with regard to their possible compliance with the
criteria. Moreover, by virtue of the Decision on the application of Article
106(2) TFEU to State aid in the form of public service compensation
granted to certain undertakings entrusted with the operation of services of
general economic interest (the Decision),354 Member States are obliged to
examine the compatibility under Art. 106(2) TFEU of some of their State
aid measures.355
Against this background, this article looks into the prospects of
puts only Art. 106(2) TFEU under the magnifying glass, as, according to
the author, the arguments for decentralization seem to be better grounded
therein as compared with decentralization of Art. 107(3) TFEU – a parallel
exemption to EU State aid rules. To this end, the article examines the
concept of direct effect and the possibility that national courts might apply
Art. 106(2) TFEU; and the concept of delegation and the permissibility of
entrusting national competition authorities with competences with regard
to SGEI in the State aid control. The article argues that although, at the
moment, a more radical reform would not be either feasible or desirable,
351
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national authorities could perform a more active role in the application
of the Decision block- exempting certain types of State aid to SGEI from
assessment by the Commission.
2. DECENTRALIZATION VS. CENTRALIZATION
One of the leading arguments in favour of a decentralized enforcement system
in competition law is that it is a remedy for information problems between

decentralized agency than to a remote agency.356
On the other hand, national competition authorities could be more
inclined to favour national interests, and thus are vulnerable to regulatory
358
capture357
The supranational authority,
lower risks of regulatory capture, and consequently may take its decisions
more independently.359
It is worth noting, however, that regulatory capture is less likely with a

contrast, the national authority will be more prone to regulatory capture

In the context of State aid control, alongside the risk of regulatory capture
are also prone to political capture by the government (grantor of State
national competition authorities. For this reason, political capture could be
viewed as an argument for delegation of State aid control to a supranational
level. However, State aid control could equally be performed on a national
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level, if national competition authorities were ring-fenced from political

360

It is important to note that in most Member States competition authorities
have been granted a more or less independent status from the political
sphere.361 By analogy, national regulatory authorities need to be effectively
separated from the executive and legislative power context, as a Member
362

main drive for maintaining a centralized system of enforcement was
the objective of market integration. Indeed, from the entry into force of
Regulation 17/62363 to Regulation 1/2003,364 the power to grant exemptions
under Art. 101(3) TFEU was vested exclusively with the Commission. This
centralized authorization system was considered necessary, since it enabled
the Commission to establish the uniform application of Art. 101 TFEU
throughout the European Union and consequently to promote integration
of national markets.365
Commission’s monopoly, and perhaps the overbroad interpretation of Art.
101(1) TFEU, led companies to notify a large number of restrictive practices
for authorization, creating excessive workload for the Commission. In
addition, the companies used the Commission’s authorizations to block
private actions before national courts and national competition authorities
which eventually undermined efforts to promote decentralized enforcement
of EU antitrust rules.366 Following the requests made, in particular by
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,367 the White Paper considered an option to share the
monopoly of the Commission with national competition authorities.
However, as this solution could have jeopardized the uniform application
submitted to different national authorities,368 eventually a more radical
solution was adopted, namely to abolish the monopoly of the Commission
and render Art. 101(3) TFEU directly applicable.369
State aid control, on the other hand, has been and still remains in the
exclusive domain of the Commission. This exclusivity derives from Art.
108(3) TFEU which provides that the Commission should be informed
of any plans to grant or alter State aid to enable it to take a decision with
regard to its compatibility with the internal market. However, it needs to be
noted that Art. 108(3) TFEU does not provide that the Commission may
not delegate its competence, let alone that the Commission is the “sole”
authority to rule on compatibility.
Interestingly, as in the case of the Commission’s former monopoly with
regard to Art. 101(3) TFEU, one may discern the excessive workload that
to it each year. The number of State aid cases has risen to the extent that
the Commission has put prioritization of State aid enforcement high on
its agenda of the current EU State Aid Modernisation.370 The Commission
plans now to focus its enforcement on cases with the biggest impact on the
internal market and to this end it wants to increase the size and scope of aid
371
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3. SERVICES OF GENERAL ECONOMIC INTEREST
A) The Altmark
The argument for decentralized State aid control has been gradually
paving its way in the area of SGEI. Some signs of decentralization in this
landmark
case.372 The judgment was adopted in the context of local
bus services offered by Altmark Trans in the German region Landkreis
Stendal. The judgment is famous for laying down four cumulative criteria
Commission.
One of the questions referred in that case for a preliminary ruling to
the ECJ was whether, having regard to the local or regional character of
in operating these services are not liable to affect trade between Member
States.373 The ECJ’s answer was negative. The ECJ spelled out that “it is not
impossible that a public subsidy granted to an undertaking which provides
only local or regional transport services and does not provide any transport
services outside its State of origin may none the less have an effect on trade
between Member States.”374 Indeed, the common practice is to consider
existence of the elements of the effects on intra-EU trade and distortions
the State.375 This practice may be criticized for its lack of respect for the
subsidiarity principle expressed in Art. 5(3) TEU whereby an action should
be allocated to the level, national or EU, where its objective could be more
effectively achieved.
Notwithstanding these concerns, the ECJ considered that the measure
did not fall under Art. 107(1) TFEU. It was not the local nature of the
measure, however, but the absence of an advantage to the transport service
provider which tipped the scales in favour of relieving the measure from
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of compensation are established beforehand in an objective and transparent
manner; (iii) compensation is limited to what is necessary to cover net costs;
and (iv) the level of compensation is set either through a public procurement
procedure, or determined by reference to the costs which a typical
undertaking, well run and adequately provided, would have incurred.376
By considering such State funding as non-aid measures, the Court
relieved the Commission from the burden of assessing a number of State aid
cases which otherwise would fall within its ambit. Had the ECJ decided that
State funding to cover the costs of SGEI provision constitutes State aid in all
cases, the Commission would have had to face an increase in the number of
compliance with Art. 106(2) TFEU.
B) Decision
In the aftermath of the judgment in the
case, in 2005, the so-called
“SGEI package”377 was introduced. One of the legal instruments forming the
SGEI is the Decision on the application of Article 106(2) TFEU to State aid
in the form of public service compensation granted to certain undertakings
entrusted with the operation of services of general economic interest.378 The
Decision is, in practice, a block exemption in the area of SGEI which creates
a safe harbour for aid to undertakings below a particular amount as well
as for particular economic sectors.379 Those types of State aid to SGEI are
prior assessment of their compatibility under Art. 106(2) TFEU.
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State aid to hospitals and social housing undertakings, and undertakings
with a turnover of less than EUR 100 million receiving annual compensation
for provision of SGEI of less than EUR 30 million.380 The Decision was
amended in December 2011381 by the new SGEI package and exemption was
extended to social services of general interest, such as childcare, or access to
and reintegration into the labour market. Also, the amount of State aid for all
other undertakings providing SGEI was reduced to EUR 15 million and the
turnover requirement was removed.
The Decision contains a number of control mechanisms to ensure
Member States comply with its provisions. By virtue of Art. 6 of the Decision,
Member States were obliged to carry out regular checks on undertakings
entrusted with the operation of SGEI and to require undertakings to
repay any overcompensation received. In accordance with Art. 8 of the
Decision, Member States are required to keep available, during the period
of entrustment, all the information necessary to determine whether the
compensation granted is compatible with the Decision. The Commission,
for its part, was empowered to lodge a written request to provide it with all the
information it considers necessary to determine whether the compensation
measures in force are compatible with the Decision. Finally, Art. 9 imposes
a reporting obligation on Member States. Every 2 years, each Member State
is obliged to submit a report on the implementation of the Decision to the
Commission.
It is noteworthy that there is no obligation to establish a separate
institutional control mechanism to ensure Member States’ compliance with
the Decision. Member States virtually are the actors who need to comply
and at the same time self-control their compliance with the Decision. Yet, the
obligations imposed on Member States by the Decision are quite far reaching,
also when compared with those imposed by General Block Exemption
Regulation (GBER).382 In essence, the GBER imposes on Member States
obligations with regard to transparency, monitoring and reporting of State
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aid measures granted in accordance with its provisions (Articles 9-11 of
GBER). The Decision, on the other hand, requires Member States also
to be more actively engaged in the process of assessing compliance of
compensation with Art. 106(2) TFEU by requiring them to exercise control
with regard to compliance of compensation with the requirements of Art.
106(2) TFEU and the Decision.
Indeed, the control of compliance with the Decision has not been
designed in such a way as to ensure separation of the authority responsible
for the application of the Decision from the grantor of State aid (which is the
Member State). Of course, these are in principle regional or local authorities
and not the central government who are the grantors of State aid exempted
by the Decision. However, under State aid rules, those authorities form part
of Member States within the meaning of Art. 107(1) TFEU, as, according to
the ECJ’s case law, the fact that State aid was adopted by a regional authority
and not by a central power does not prevent the application of Art. 107(1)
TFEU.383
Although there are some legal concerns regarding entrusting national
competition authorities with competences in State aid control, in reality,
self-assessment and self-control by the Member States of their compliance
with the Decision can lead to greater non-compliance problems than muchmaligned decentralization. It should be easily understood that Member
States do not have the right incentives to control the compensation granted
to undertakings entrusted with the operation of SGEI when they are actively
engaged in the process as State aid grantors. Entrusting national competition
authorities with the task of State aid control would seem a more effective
solution in light of the practical circumstances. Moreover, it would then be
possible for the Commission to concentrate on those State aid cases with
the biggest impact on the internal market.384 This would also be in line with
the recent EU State Aid Modernisation reform of the Commission to better
prioritize State aid enforcement.385
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C) Article 106(2) TFEU
As compared with the test established by the
judgment which was
designed to verify the existence of State aid, the test under Art. 106(2) TFEU
enables the Commission to examine whether the existing State aid measure
is compatible with the internal market. The test for State aid compatibility
under Art. 106(2) TFEU is spelled out in the EU Framework for State aid
in the form of public service compensation (EU Framework).386 The three
original conditions are the following: (i) the SGEI needs to be genuine and
387
(ii) responsibility for the operation of SGEI needs to
be entrusted to an undertaking by way of an act of entrustment,388 and (iii)
the compensation may not exceed what is necessary to cover the net costs of
389

In addition, in December 2011, in the revised EU Framework,
the Commission introduced new compatibility criteria on top of the
aforementioned three, in particular: (i) the responsible authority, when
entrusting the provision of SGEI to an undertaking, must comply or
must commit to comply with applicable Union rules in the area of public
procurement,390 and (ii) in devising the method of compensation Member
standard.391
The EU Framework together with the Decision forms the “SGEI package”.
Other legal instruments comprising the package are: the Communication
clarifying basic concepts relevant for SGEI,392 and a Regulation on
aid to undertakings providing SGEI.393
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Under Art. 106(2) TFEU, the Commission shall pursue cases with
effects on trade contrary to the interests of the Union, however, it has
second sentence of the article provides that when applying that provision
“[t]he development of trade must not be affected to such an extent as
would be contrary to the interests of the Union.” This condition allows the
Commission to differentiate between measures with grave effects for the
Union’s interests where the authorization under Art. 106(2) TFEU is often
questionable, and those with small-scale effects which do not pose a clear
threat of harm to the development of intra-Union trade. Authorization by the
Commission therefore does not need to be subject to stringent and detailed
assessment conditions. While the former measures should be assessed by
the Commission itself, the latter could be exempted from the Commission’s
scrutiny and left to be dealt with at the national level. The third paragraph
of Art. 106 TFEU endows the Commission with competences to determine
those measures by adopting relevant legal instruments, i.e. directives or
decisions.
4. DISCRETION

Discretion may relate to the substantive assessment, i.e. the way an
institution considers the facts of a case (substantive discretion) as well as to
the enforcement priorities, i.e. the way an institution decides which cases to
pursue (enforcement discretion).
The substantive discretion is closely linked to the standard and intensity
of judicial review. Namely, the broader the discretion of an institution, the
competition law, the Commission, in principle, enjoys a broad discretion,
when a situation entails complex economic assessments, and the role of the
the material accuracy of facts, and checking to ensure that there has been no
manifest error of assessment or misuse of power.394
One of the characteristics of discretion is that it is a matter of degree.
According to Wils, “an authority will have a narrower or wider discretion
regarding a certain decision, depending on the extent to which the
constitutional provisions and the court’s case law have circumscribed
the range of possible choices, and depending on the extent to which the

394
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reviewing courts are able and willing to substitute their own judgment for
that of the authority.”395 Accordingly, there should be a distinction drawn
between the situations where the Commission enjoys “certain discretion”
and the situations where the Commission claims “broad discretion”.396
Another characteristic of discretion is that it is not absolute and its degree
the entry into force of Regulation 1/2003, the Commission was considered
to have a broad discretion in the application of the exception under Art.
101(3) TFEU. Regulation 1/2003, however, made the whole of Art. 101
TFEU directly applicable and thus the Commission is no longer viewed as
having that extent of discretion in the application of the exception.397
As regards, Art. 106(2) TFEU, the Commission is considered to have
a broad substantive discretion in its application. As the GC held in the
case,398
because Art. 106(2) TFEU requires the Commission to take account of the
demands inherent in the particular tasks of the undertakings concerned,
and, secondly, because the authorities of the Member States may in some
i.e. the organization of public services in the sector concerned.399 When
assessment of complex economic facts is involved, the discretion is all the
more wide and is comparable to that exercised by the Commission under
Art. 107(3) TFEU.400
Moreover, the Commission may exercise its discretion with regard to its
enforcement priorities. Undeniably, there is now a growing recognition on the
part of the Commission that large-scale SGEI and small-scale SGEI should
be treated differently. In particular, the Commission, in its Communication
from March 2011 announcing the reform of the SGEI package, proposed
401
Extension of
the application of the Decision exempting certain types of State aid from the
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execution of the Commission’s enforcement discretion with regard to the
application of Art. 106(2) TFEU.
5. ARTICLE 106(2) TFEU AND NATIONAL COURTS
The role of national courts in State aid control was elaborated by the
Commission in its Notice on the enforcement of State aid law by national
courts from 2009.402 In accordance with the CJEU case law, the Commission
exercises an exclusive competence to assess the compatibility of State
aid which it does not share with national courts.403 Nevertheless, national
courts play an important role in ensuring the effective enforcement of the
standstill obligation under Art. 108(3) TFEU, i.e. the obligation incumbent
upon Member States not to put a State aid measure into effect without prior
approval of the Commission.404 In particular, national courts’ intervention
may be necessary when a national authority grants aid without respecting
the standstill obligation. The national courts’ role in such cases aims to
protect the rights of individuals affected by the unlawful implementation
of the aid.405 In relation to this, based on the direct effect of the standstill
obligation, national courts have powers to interpret the notion of State aid.406
A) Direct effect of Article 106(2) TFEU
The doctrine of direct effect dates back to the landmark judgment of the
ECJ in
.407 In this case, the ECJ laid down a fundamental
principle whereby EU law was acknowledged to have an authority which
can be invoked by individuals before their national courts and tribunals.
According to the ECJ, EU law is intended to confer rights upon individuals
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which arise not only when they are expressly granted by the Treaty, but also
Member States and the EU Institutions.
According to Pescatore, the incentive to grant the Treaty rules direct
effect was simply to give them effective operation, their effet utile. Pescatore
argues that a rule cannot be considered to be a rule, if it is not operative.408
However, Prechal takes the position that the effet utile of a rule of law will
be compromised if it is applied in different legal systems which accord the
rule different interpretation. Directly effective Treaty rules when applied by
different national courts may result in their being too divergent.409 In other
words, direct effect has its limit, which is motivated by the need to maintain
uniformity of EU rules across the Member States.410
When it comes to the application of Art. 106(2) TFEU, its direct effect
is not free from controversy. The issue of the direct effect of Art. 106(2)
TFEU, i.e., whether Art. 106(2) TFEU can be invoked before, and applied by,
national courts, was for a long time a subject of a heated legal debate. When
whether such a possibility existed at all.411
The problem boils down to the formulation of the second sentence of
Art. 106(2) TFEU which provides that “[t]he development of trade must
not be affected to such an extent as would be contrary to the interests of
the Union”. This sentence led many to claim that it is exclusively the task
of the Commission to determine what lies in the interests of the Union.
Therefore, even if Art. 106(2) TFEU was deemed directly applicable, that
the second sentence would remain in the competence of the Commission.412
The practical implication of this would be that the Commission would
need to determine beforehand the interests of the Union with regard to the
application of Art. 106(2) TFEU based on the criterion of the effect on the
development of trade.
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The problem of direct effect became further complicated when Art.
control. Although in cases such as ERT413 or Corbeau414 the ECJ ruled that
Art. 106(2) TFEU may be directly applicable in national courts when it is
relied on against Art. 106(1) TFEU to justify the existence of an exclusive
right, the conclusion that the ECJ reached on the direct effect of Art. 106(2)
TFEU in the area of State aid law was just the contrary.
that the national courts have no jurisdiction to determine the compatibility
of State aid measures with the internal market and that assessment, instead,
falls within the exclusive competence of the Commission, subject to review
by the EU judicature.415 The organic State aid compatibility assessment is
traditionally carried out under Art. 107(3) TFEU. Since Art. 106(2) TFEU
a dilemma: whether the same principle of direct effect would apply to it, or
whether it would merit a different treatment.
416
In the
case, the GC implicitly denied Art. 106(2)
TFEU direct effect in the context of State aid control. The GC recalled that
national courts had no jurisdiction to determine the compatibility of State
aid measures; that assessment falls instead within the exclusive competence
of the Commission, subject to review by the Court.417 In a subsequent
paragraph, the GC noted that the applicant confused the
test, which
seeks to determine the existence of State aid within the meaning of Art.
107(1) TFEU, with the Art. 106(2) TFEU test, which is used to determine
whether a measure constituting State aid may be regarded as compatible with
the internal market.418 This may not be a surprising conclusion, given that it
is possible that the same Treaty article simultaneously has and does not have
direct effect.419 Yet, it is pertinent to mention that the
case

any ECJ judgments.
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B) Article 107(3) TFEU vs. Article 106(2) TFEU
At the outset, it is relevant to make two observations. First, the only provision
which has a direct effect in the State aid law context is the standstill obligation
inscribed in the third sentence of Art. 108(3) TFEU. This provision
establishes an obligation upon Member States to refrain from putting their
The violation of this obligation, thus, creates a direct right for the individuals
concerned that is enforceable in national courts. On complaint, the national
courts must verify whether a Member State failed to abide by the standstill
obligation and to that end they need to interpret Art. 107(1) TFEU to
establish whether State aid was involved. However, as already mentioned,
they may not decide on the issue of State aid compatibility.420
What is the rationale for vesting the assessment of State aid compatibility
exclusively in the Commission? It is generally acknowledged by the CJEU
that the rules involving the discretion of the Commission do not have
direct effect. Article 107(3) TFEU is one such instance. It confers on the
Commission a wide discretion which is necessary, since, as the CJEU put it,
the compatibility assessment under this provision entails “the examination
and appraisal of economic facts and conditions which may be both complex
and liable to change rapidly”.421
One may draw a parallel here with the application of Art. 101(3) TFEU
which had been for a long time denied direct effect until the modernization
introduced by Regulation 1/2003. According to Ehlermann, the exclusive
responsibility of the Commission for granting exemptions under Art.
101(3) TFEU was for decades believed to be a sort of “natural” Commission
monopoly and the main credo in DG IV.422 Legal scholars also questioned
the potential for according direct effect to that provision.423
The belief that Art. 101(3) TFEU could not be directly applied was
predicated on the premise that, in granting the exemption under Art. 101(3)
TFEU, the Commission arguably has a duty to take into consideration EU
goals other than competition.424 In other words, the Commission pursues
420
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a multitude of goals when applying Art. 101(3) TFEU which need to be
uniformly applied. Whereas, individual Member States put different
emphasis on different goals and there is no guarantee that numerous bodies
enforcing the provision will make the same choices.425 As regards Art. 107(3)
TFEU, like Art. 101(3) TFEU, it had been designed to pursue a number
of goals. Apart from the inherent competition goal, it also accommodates
such goals as environmental protection,426 research, development and
innovation,427 or rescue and restructuring aid.428 It may be said that Art.
107(3) TFEU is a sort of political instrument by which the Commission may
pursue a variety of EU policies. However, since the Member State interest
does not always accord with the EU interest, thus, similarly to Art. 101(3)
TFEU, it would be impossible for national courts to pursue those political
goals and hence ensure consistent application of Art. 107(3) TFEU in the
way the Commission can do.
Though these arguments might be relevant to the application of Art.
application of Art. 106(2) TFEU is concerned.
Firstly, unlike Art. 107(3) TFEU, Art. 106(2) TFEU does not pursue an
array of objectives. In fact, the objectives of both articles are quite distinct.
Article 107(3) TFEU addresses what are commonly referred to as “objectives
in the common interest”,429
established to ensure that the EU competition rules do not obstruct the
was, from its inception, meant to address a single goal, i.e. the undisturbed
provision of SGEI.
Secondly, the objectives pursued by the two respective provisions are

economic interest” for the purpose of the application of Art. 106(2) TFEU.
Under Art. 107(3) TFEU, it is the Commission who is the policy-maker, and
425
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it may decide how to carry out its policy. Whereas, under Art. 106(2) TFEU
if it is manifestly erroneous. Indeed, the Commission plays an important
role in safeguarding the separation between “services of general economic
interest” from those which have a more commercial character, but it does not
Member States.
Third, the effects of State aid approved under Art. 106(2) TFEU tend to
be more local compared to those approved under Art. 107(3) TFEU. The
latter often have spill-over effects transgressing the borders of the Member
State where the aid was granted. As the ECJ pointed out in the Philip Morris
case, “the compatibility within the Treaty of the aid in question must be
determined in the context of the Community and not of a single Member
State”.430 On the other hand, many SGEI are provided on a municipality level
impact, unless the municipality is located close to the border with another
Member State. Certainly, there is a number of large-scale cases which merit
the closer scrutiny of the Commission, yet, these are proportionally less
numerous in the big pool of State aid granted to SGEI.
In addition, it seems paradoxical that national courts may examine the
conditions of the
test, but may not examine the compatibility of
State aid under Art. 106(2) TFEU. In a hypothetical scenario, a complainant
may take the recipient of State compensation of the costs of SGEI provision
to a national court alleging the existence of State aid. While the national court
will be obliged to verify the compliance of such funding with the
criteria, it would not be able to judge on its compliance with Art. 106(2)
TFEU, even though the criteria of both tests are fairly similar. Meanwhile,
the necessity to ensure effet utile of Art. 106(2) TFEU might militate towards
awarding direct effect to that provision.
Be that as it may, according direct effect to Art. 106(2) TFEU can be
perceived as incompatible with the obligation to notify State aid to the
comments, of any plans to grant or alter aid”. Even so, national courts may still
step into the application of Art. 106(2) TFEU, however indirectly. Because
block exemption regulations constitute a form of secondary law which are
directly effective, national courts are able to apply and determine whether

430
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case.431 This means that a national court may be involved in the application
of Art. 106(2) TFEU, when a competitor or another interested party lodges
a complaint before it, alleging non-compliance with the Decision, which is a
form of block exemption from the rules on State aid.
6. ARTICLE 106(2) TFEU AND NATIONAL COMPETITION
AUTHORITIES
At present, national competition authorities have no competence to apply
State aid rules under EU law. However, the national laws of many Member
States have granted State aid competences to those authorities on their
own initiative. Some of them have even quite developed competences in
Protection gives an opinion on all State aid measures and examines whether
the aid is compatible with the internal market. The opinions are, however,
not legally binding.432
control examines draft State aid measures falling under the General Block
Exemption regulation and adopts binding decisions with respect to their
compliance.433
A) Delegation of Article 106(2) TFEU
In the recent communication introducing EU State Aid Modernisation, the
Commission announced its plans to revise and possibly extend the scope
of GBER.434 If the Commission decides to enlarge the scope of application
of GBER, it would also increase Member States’ responsibilities for
enforcement of State aid rules. Member States would, in particular, need to
ensure the ex ante compliance with the State aid rules of
measures
and block-exempted schemes and cases, whereas the Commission would
continue to exercise its ex post control of such measures. 435
Yet, the Member States’ involvement would most likely not entail entrusting
radical solution, albeit highly unlikely in practice, would be to abolish the
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Commission’s monopoly by ceding lower impact State aid cases to the national
level. The legal basis for such decentralization would be Art. 109 TFEU
which provides: “The Council, on a proposal from the Commission and after
consulting the European Parliament, may make any appropriate regulations
for the application of Articles 107 and 108 and may in particular determine
the conditions in which Article 108(3) shall apply and the categories of aid
exempted from this procedure.”
A milder proposition for State aid reform has recently been suggested by
Nicolaides. This reform would be based on self-reporting of public authority
authority has credible internal procedures that ensure the veracity of what
the authority self-reports.436 In practical terms, this proposition asks the
national authorities to prove they have the necessary institutional capacity to
would make granting State aid that is incompatible with the internal market
less likely, as national authorities would be bound to follow the requisite
standards of objectivity, transparency and accountability.437
It is here suggested that a small step revision could be made which
would pertain to the application of Art. 106(2) TFEU only. It is proposed
that the Commission might delegate to national competition authorities
the competence to check Member States’ compliance with the Decision
setting conditions for State aid compatibility of social and small-impact
SGEI. In particular, national competition authorities could check whether
the undertaking does not receive compensation in excess of the amount
determined in accordance with the Decision, and order repayment of
overcompensation received.
The Commission could use the legal basis under Art. 106(3) TFEU which
provides “[t]he Commission shall ensure the application of the provisions
of this Article and shall, where necessary, address appropriate directives
or decisions to Member States.” Indeed, Art. 106(3) TFEU empowers the
Commission with the sole competence to adopt legislation and therefore
it would discharge the Commission from a lengthy and cumbersome
legislative process involving other EU institutions.438 As a matter of fact,
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the empowerment of national competition authorities with competences
in State aid control would not need a separate legal instrument, but could
equally be done via an amendment of the existing Decision.
The consequence of engaging national competition authorities more
actively might be an overall positive impact on State aid enforcement. If
competences, it would increase national, regional and local authorities’
awareness of State aid rules and thus enhance their compliance. In addition,
it would eventually incentivize private enforcement of State aid rules, given
that actors would be enabled to challenge national competition authorities’
decisions before national courts.
B) Permissibility of delegation
The question is, what stands in the way of formally delegating competence to
apply Art. 106(2) TFEU to national competition authorities? The judgment
that needs to be invoked in this context is the Meroni judgment.439 The
Meroni judgment dates back to 1958 and it was adopted in the context of the
European Coal and Steel Community which predated the establishment of
the European Community. It involved the question of the permissibility of
delegating the executive powers of the High Authority to Brussels agencies.
In the light of the Meroni judgment, delegation is permissible only when
discretionary power implying a wide margin of discretion is to be excluded
appreciably alter the consequences involved in the exercise of the powers
concerned, whereas a delegation of the second kind, since it replaces the
choices of the delegator by the choices of the delegate, brings about an actual
transfer of responsibility.”440
However, it should be noted that the discretion of the Commission to
apply Art. 106(2) TFEU has already been circumscribed with the adoption
of the SGEI package. By the adoption of the Framework, the Commission
gave substance to the proportionality test of Art. 106(2) TFEU and thereby
bound itself with a number of criteria for State aid compatibility with
the internal market whereas, by adopting the Decision, the Commission
imposed on Member States an obligation to ensure compliance with Art.
106(2) TFEU to State aid exempted from the Commission’s scrutiny.
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In addition, it may be argued that that the application of Art. 106(2)
TFEU has come of age. Over the years, the Commission has learnt how to
apply Art. 106(2) TFEU which in turn reduced the complexity of assessment
and in consequence removed the rationale for a broad discretion.
It is worth remembering here the arguments enumerated in the White
Paper which motivated decentralization of Art. 101(3) TFEU. These
arguments do not substantially diverge from those which we can observe
developing in State aid control. They are in particular: national competition
authorities’ knowledge of the local markets and national operators, their
possession of the necessary human and legal resources, their closeness to
complainants, or their ability to carry out investigations more rapidly.441
After all, the effectiveness of any EU rule should the ultimate goal of the
Commission. Therefore, EU law should be implemented by the body which
is able to do it most effectively with a reservation that this change should not
compromise the uniform application of EU law.442
7. CONCLUSION
The assessment of State aid compatibility under Art. 106(2) TFEU has
been traditionally viewed as an exclusive competence of the Commission.
exerted by Member States on national competition authorities; secondly, the
necessity to assess the impact of the intra-EU trade of State aid under Art.
106(2) TFEU; and thirdly, the involvement of complex economic analysis.
This article has shown that this grounded belief needs to be reconsidered.
Not only is it not following the changing reality, but it also harms effective
enforcement of State aid rules. To this end, this article postulates that
national courts and national competition authorities should play a more
active role in the enforcement of State aid rules to SGEI.
Although there is certainly much scepticism surrounding awarding direct
effect to Art. 106(2) TFEU in the State aid law context, national courts may
requirement to the Commission provided they conform to Art. 106(2)
TFEU. National competition authorities, on the other hand, do not presently
exercise any State aid competences by virtue of EU law. However, in order to
encourage private enforcement, national competition authorities could be
given a more active role in the application of the Decision.
441
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1. FINAL POINTS ON CHAPTER ONE

economic approach to the State aid analysis under Art. 106(2) TFEU. It
into the analysis of Art. 107(3) TFEU, the Commission did not invoke such
an approach in its case decisions under Art. 106(2) TFEU. However, for the
a new approach, preferably in line with the one introduced under Article
107(3) TFEU, would be welcome.
The Chapter pointed to the interpretation of the principle of subsidiarity
approach under Art. 106(2) TFEU. According to that interpretation,
but also when it comes to the way SGEI are organized. This interpretation
does not leave much scope for action for the Commission.
Moreover, the Chapter criticized what it referred to as the ‘double
standard’ of assessment, whereby the grantor of compensation of SGEI
provision costs may comply with either of the tests: the
test or the
Art. 106(2) TFEU test. The Chapter noted that the tests are mere alternatives,
considered an absolute criterion to justify State aid to SGEI, the Chapter
suggested a gradual approach whereby the compensation covering the actual
extra costs of the provision of SGEI could be given the green light but only
after the Member State concerned had proved that, for a duly substantiated

A NOTE ON THE NEW SGEI PACKAGE
It is worth noting that the article which became Chapter One was written
and published prior to the adoption of the new SGEI package. For this
reason, it is pertinent to examine to what extent the arguments put forward
in the article are to be found in the reformed content of the SGEI package.
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incentives’ requirement which allows the Commission to consider State
aid to be compatible with the internal market under Art. 106(2) TFEU if
the State aid measure:
In devising the method of compensation, Member States must
standard, unless they can duly justify that it is not feasible or
appropriate to do so.443
It may be noted that, similarly to the suggestions of the thesis article, the
the requirement. The thesis article, however, remarked cautiously that this
approach might be at variance with the
judgment, especially with
the fourth criterion, second leg which reads:
…the level of compensation needed has been determined on the
basis of an analysis of the costs which a typical undertaking, well run
and adequately provided with means of transport so as to be able to
meet the necessary public service requirements, would have incurred
in discharging those obligations, taking into account the relevant
444

Commission seems to blur the distinction between the
test, which
was traditionally viewed as the test needed to verify whether the compensation

crucial for making the distinction between a non-aid measure meeting the
criteria and a State aid measure compatible with Art. 106(2) TFEU.
Of course, it may be argued that the new Framework did not go as far
It may be suggested that in this way the Commission itself will not assess the
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are part of the compensation mechanism. Member States, on their part, have
freedom in the design and magnitude of the incentives.445
incentives’ criterion will not differ much from what the
incentives’ requirement, the line between

test already

and Art. 106(2) TFEU

Be that as it may, so as to dispel any doubts, the article published as
the Framework. It goes even further than the Commission’s changes to the
Framework and questions the basic assumptions of the
judgment,
and in this way supports the ‘State aid’ approach.
It is worth recalling that in the past, the Commission and the Court
have applied two different approaches to State funding of public services:
the ‘State aid approach’ and the ‘compensation approach’. According to the
former approach, because the State funding of public services confers an
advantage on an undertaking, it will always qualify as State aid, regardless
of its purpose. Nevertheless, the measure can still be exempted under
Art. 106(2) TFEU. Whereas the latter approach views the measure as a
compensation for extra costs incurred by the undertaking on discharging its
public service obligation, therefore, the measure of State funding to such an
undertaking does not constitute an advantage, and in consequence, it does
not qualify as State aid.446
In a nutshell, the article controversially postulated a reinterpretation of
Art. 106(2) TFEU from the perspective of the
criteria. However,
as the
judgment had not been overruled by any subsequent ECJ
judgment, the Commission could not go as far as the suggestions of the
article, and it took a more intermediate approach which, in the author’s view,
is adequate to the current legal situation.
Furthermore, the article maintained that the presumption that following
a tender procedure when granting compensation to a public service provider
will exclude State aid is erroneous. In line with that claim, providing a public
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aid-free, as the provider of the public service does not act as an economic
operator, but instead acts in the general interest. In order to support this
argument, the article refers to the Court’s practice according to which Art.
107(1) TFEU does not distinguish between the reasons for, or the objectives
of, a State measure, but determines that measure by reference to its effects.447
The relevance of the causes or aims of a State measure falls to be appraised
only in the context of determining whether such measure is compatible with
the internal market.448 However, as State compensation of public service
awarded via a tender procedure minimizes the likelihood of an advantage,
the article proposed that such State aid be generally block-exempted from
Here, the new SGEI package again takes a middle way. The package
introduces a new condition of compliance with public procurement rules
time that condition is not meant to run counter to the requirements laid
down in the
judgment.
The new condition of the Framework requires Member States to comply
with the rules on public procurement as a condition of considering State aid
compatible with the internal market under Art. 106(2) TFEU.
Aid will be considered compatible with the internal market on the basis
of Article 106(2) of the Treaty only where the responsible authority,
when entrusting the provision of the service to the undertaking in
question, has complied or commits to comply with the applicable
Union rules in the area of public procurement.449
impose a tendering requirement on Member States as part of the test
under Art. 106(2) TFEU. The Commission only asks Member States to
comply with the rules where they are already applicable. The new ‘public
procurement’ requirement is additionally mitigated by the fact that Member
States may simply promise to comply with the tendering rules in the future.
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T-14/96
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Communication from the Commission on the application of the European Union
State aid rules to compensation granted for the provision of services of general economic interest, 11.01.2012, OJ C8, para. 19.
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condition
is concerned, in the new package the Commission named certain types
of public procurement procedures which the Commission will accept as
satisfying the fourth
criterion, and other types of procedures which
will only in exceptional cases be considered as satisfying that criterion.450
In addition, alongside the ‘lowest price’, the Commission accepted the
award criterion of the ‘most economically advantageous tender’, including
criterion, , on condition that they are closely related to the subject-matter
of the service provided and allow for the most economically advantageous
offer to match the value of the market.451 In this way, the Commission seeks
to underscore that it considers the quality of the services provided, and not
only whether the service is provided at the lowest cost, contrary to a line of
criticism frequently leveled at it.
Overall, following the adoption of the 2011 SGEI package,452 the new
test under Art. 106(2) TFEU is more demanding as than the one of the SGEI
package from 2005. Yet, it seems that the reading of the Framework will be
derives from its wording. For instance,
package, the UK Post case,453 the absence of a competitive tender was
considered there to be compliant with EU public procurement rules. The
requirements to postal services beyond the requirements of a universal postal
service.454 In particular, the contract was awarded via a negotiated procedure
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without prior publication. Yet, in the spirit of the Chronopost judgment,
the Commission considered that that procedure complied with Article 31
(1) (b) of Directive 2004/18. Pursuant to Article 31 (1) (b) of Directive
2004/18, contracting authorities may award public contracts by a negotiated
procedure without prior publication of a contract notice where, for technical
reasons, the contract may be awarded only to a particular economic operator.
the provision of the Network SGEI, the new ‘public procurement criterion’
was considered to be met.455
2. SUMMARY OF CHAPTER TWO
The second Chapter, entitled “Services of General Economic Interest and the
Treaty of Lisbon: Opening Doors to a Whole New Approach or Maintaining
Treaty on the treatment of SGEI under EU law. It examines the following
Lisbon Treaty amendments: the removal of the reference to undistorted
competition from the EU objectives; Protocol (No.26) on Services of
General Interest; the binding force of the Charter on Fundamental Rights;
and the new legal basis for legislation on SGEI in Art. 14 TFEU.
The Chapter argues that the changes did not have, from a legal perspective,
as tremendous an impact as they often are considered to have. Prior to the
adoption of the Lisbon Treaty, the interpretation of Art. 106(2) TFEU was
already very permissive. The changes did not, contrary to anticipation, relax
of the already existing interpretational tendencies found in the case law of the
Court as well as the soft-law instruments emanating from the Commission.
It cannot be questioned, however, that the Lisbon amendments have had
law. Also, the new competence to adopt legislation on SGEI introduced to
Art. 14 TFEU by the Lisbon Treaty was considered as carrying a potential
for change. This legislation would clarify some of the contentious points
However, following the publication of the article, it is now certain that
SGEI issues via legislation based on Art. 14 TFEU. The Commission
decided instead to pursue a more scattered approach. As already mentioned,
the Commission proceeded to revise the SGEI package under Art. 106(3)

455

, para. 67.
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TFEU. Alongside that revision, it also decided to modernize the EU Public
procurement Directives, and more importantly to introduce a directive on
public concessions. This issue is dealt with in more detail in article number
three “Putting Services of General Economic Interest up for Tender:

3. SUMMARY OF CHAPTER THREE
The third Chapter, “Putting Services of General Economic Interest up for
the EU public procurement rules to public services. The inspiration for the
article contained in that Chapter was the Commission’s increasing interest
in the tendering of public services under EU State aid law following the
seminal
judgment, more particularly in the context of the new SGEI
package.
Although generally in favour of the new Public procurement rules, and
the initiative to regulate public concessions in particular, the Chapter argued
law would necessarily restrict the extent of choice in the provision of public
service in favour of a public procurement procedure. In order to restore the
kind of derogation from the new regime.
To this end, the Chapter suggested that Art. 106(2) TFEU has the
potential to be applied to public procurement law. The Chapter asserts that
the widely applied in-house exemption had proven to be under-inclusive, as it
does not cover cases which would merit derogation from public procurement
rules. In some instances, there might be a duly substantiated reason to
award an exemption from the public procurement rules, yet the restrictive
interpretation of the in-house exemption precludes contracting authorities
from invoking it.
It does not mean, however, that Art. 106(2) TFEU should be regarded
106(2) TFEU, in contrast to the in-house exemption, allows for the use of
in the selection of the public service provider, i.e. the need to deliver SGEI
as closely as possible to the needs of the consumers and the need to foster
Such a solution would induce acceptance of the new rules by those
opposed to them, and consequently would ensure more effective compliance.
Recognition of Art. 106(2) TFEU as a possible exemption to public
procurement rules would be a sort of compromise whereby the increased
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stringency of the rules is exchanged for a widely applicable exemption,
similarly to the case of the liberalization of network industries where a
compromise was concluded, giving a green light to liberalization reform
while allowing for the provision of universal service.
The need to balance concurrent needs with regard to tendering of public
services is also important in the context of increasing interest in public
procurement market. As noted by Manunza and Berends, a renewed interest
in the public procurement market can be ascribed to two phenomena: one,
the entry into force of the Lisbon Treaty, and second, the deep economic
crisis that the Europe is currently experiencing.456 The Lisbon Treaty for
government, which, as claimed, could indirectly give more discretionary
power to regional and local authorities to decide whether they wish to
themselves.457 The economic crisis and consequential growing public budget
provide services of general interest. However, externalizing their provision
may pose a threat to their continuity. Consequently, the economic crisis
challenges public authorities with the ultimate task to balance the need to
resort to open market in the provision of services of general interest against
the need to ensure their continuity and the best possible conditions of their
provision.458
4. SUMMARY OF CHAPTER FOUR
The fourth Chapter, entitled “Towards Decentralization of State Aid
Control to Services of General Economic Interest”, makes an argument for
decentralization of State aid control in the case of SGEI. It is well known
that the main challenge for State aid rules is their appropriate enforcement.
The current system established by the Commission was considered by the
European Court of Auditors´ report as lacking the capacity to guarantee
effective enforcement of State aid rules.459
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Although there is certainly much scepticism surrounding the direct
effect upon Art. 106(2) TFEU in the State aid law context, national courts
may apply the Decision460 which exempts certain State aids from the
106(2) TFEU. National competition authorities, on the other hand, do not
presently exercise any State aid competences by virtue of EU law. However,
the Commission could give national competition authorities a more active
role in the application of the Decision which would consequently encourage
actors to seek its enforcement before the national courts.
Traditionally, the analysis of Art. 106(2) TFEU, by analogy to Art.
107(3) TFEU, is considered to fall within the exclusive competence of the
secondly, the necessity to assess the impact of State aid on the development
of trade contrary to the interests of the Union as stipulated in Art. 106(2)
TFEU; and thirdly, the necessity to assess complex economic facts.
This Chapter shows that these assumptions need to be reconsidered.
Not only are they not adapting to the changing reality, but they also harm
effective enforcement of State aid rules. Ideally, parallel State aid rules could
be adopted in all national legal orders, and national authorities enforcing
State aid rules at their level would complement the action of the Commission.
However, such an enforcement mechanism would require an ambitious
legal and institutional reform.461 This Chapter proposes beginning with
a moderate reform and entrusting national authorities with competence
SGEI, i.e. the Decision. In this context, it is argued that this reform would
improve the functioning of the enforcement of State aid rules and possibly
open the doors to a more fundamental reform.
5. GENERAL CONCLUSION
This part of the conclusion is to elicit common points recurring throughout
the thesis and to draw on similarities in the approach taken by the author as
well as differences and to explain where those differences stem from.
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Evolution of law
Evolution in theory, society and economy are the reasons why change in the
law is necessary. Does the exception for public services accommodate the
changes that are currently taking place?
Although the thesis generally concurs with the Commission efforts
to respond to the demands of evolutionary changes, it claims that there
are still many problems which need to be addressed in the future. With a
greater emphasis on an economic analysis and an effect-based approach in
competition theory, chapter 1 of this thesis advocated the incorporation
of a more economic approach into the analysis of State aid compatibility
under Art. 106(2) TFEU. At the same time, it was claimed that the trend
toward a more socially-oriented Europe called for a more concrete and
that the amendments to the Treaties made by the Treaty of Lisbon did not
make the impact on the understanding of services of general economic
interest that they were anticipated to have. However, chapter 2 regards the
new legal basis for regulation under Art. 14 TFEU as a possible solution to
the scattered approach to SGEI. Meanwhile, as the Commission extended
its competences in State aid control by interpreting the notion of State aid
very broadly, Member States, having been pushed against the wall, began to
rely on the concept of SGEI and Art. 106(2) TFEU to escape the increasing
intervention of the Commission. In relation to this, chapter 4 acknowledges
the need for a separate treatment of large-impact SGEI and small-impact
SGEI. To this end, it calls for decentralization of State aid rules to SGEI with
a predominantly local character.
Emphasis on the economic approach
In this thesis, an ‘economic approach’ to law is understood as an emanation
of an economic approach in this thesis is not to be understood as advocating
‘no state aid’ solutions or ‘the lowest price only’ solutions, but as a plea
circumstances of the case.
In the present times of austerity and economic crisis, there is an ever
greater need for a careful balancing of competing needs and interests. To this
end, an economic approach appears to be a convenient tool, as it enables the
making of better choices and at the same time avoids taking very risky and
detrimental decisions in terms of wasteful spending of already limited public
money.
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Indeed, the emphasis on the use of economic analysis in applying Art.
106(2) TFEU reappears throughout the thesis. First, chapter 1 makes
an argument for a more economically-oriented approach to State aid
compatibility analysis under Art. 106(2) TFEU. The economic analysis
that this chapter is advocating calls for a more developed balancing exercise
which, in the understanding of the author, could ensure that State aid to
again points to an economic approach by claiming that tendering of SGEI
provision should be considered the rule rather than the exception. This claim
is based on an assumption that many SGEI are provided via concessions,
which, in turn, are subject to the general rules in the Treaty, in particular
the non-discrimination principle, requiring the concession to be subject to
“a degree of advertising”. Finally, chapter 3 repeats that an economicallyArt. 106(2) TFEU to EU public procurement law. The chapter claims the
superiority of such an approach to the rigid in-house exception. It argues
that employing an economic approach to the rules of public procurement
would be appropriate in the light of the on-going modernization of the EU
public procurement rules; modernization that is designed to subject public
services, especially those provided via the means of a concession, to a more
concrete tendering regime.
Rule – exception relationship
Why are certain activities subject to the Treaty rules and why do other
activities not fall within the ambit? If, as provided in Art. 106(2) TFEU, it
is a rule that services of general economic interest should be subject to the
rules of the Treaty, and only exceptionally may they escape the application
of those rules, then why is there still a debate going on which challenges
that assumption? This thesis shows that the EU approach to SGEI is still
problematic due to the unresolved rule – exception relationship.
In State aid law, this debate dates back to the 90s when a battle was waged
between the ‘compensation’ approach and the ‘State aid’ approach to SGEI.
as a rule, the latter towards its exceptional case. This battle was seemingly
concluded with the
judgment. However, as chapter 1 showed, the
battle is still ongoing, as there exists a ‘double standard’ of assessment
whereby the
SGEI while Art. 106(2) TFEU is used to assess whether the SGEI funding
Chapter 2, on the other hand, highlights the problematic distinction
between economic and non-economic activities. While in the former case
the rules of the Treaty will be inapplicable when a service of general interest
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is of a non-economic nature, in the latter case, services of general interest
that are of an economic nature would fall within the ambit of the Treaty
rules, but could nevertheless be excluded by virtue of Art. 106(2) TFEU.
Chapter 3 points to the example of inter-municipal cooperation which
appears to be a case where internal market rules are inapplicable, because
one of the conditions for such cooperation fails to meet the essential criterion
cooperation case is confronted with the in-house exception and Art. 106(2)
TFEU, which are traditionally regarded as derogations from the Treaty rules.
The distinction between a rule and an exception is important for the
arguments made in this thesis, because the authority uses the critical balancing
test while applying an exception and not when checking whether the rules
are applicable. The exception comes into play once it is established with
certainty that the EU rules indeed apply. In other words, the proportionality
test only materializes in the ‘derogation scenario’.
Criticism of the Altmark
In this thesis, the
judgment is criticized for two reasons. In chapter
1, the
judgment is criticized for going against the spirit of the
competition and intra-State trade, and not based on the purposes of aid or
the intentions of the granting authority. The
condition, explicitly requires a service of general economic interest to be
basic principles. In chapter 4, the

judgment is again mentioned as

the thesis criticizes the
judgment for its capacity to be applied by
national courts, while Art. 106(2) TFEU appears to be deprived of this effect.
The author of the thesis does not conceal that she is not a strong supporter of
the
judgment, yet, the author accepts the judgment with all its legal
consequences and tries to shape the thesis suggestions accordingly.
Tendering
In this thesis, tendering of a public service provision is, in principle,
regarded positively. This is so not only because tendering allows for the
more transparency in the way public service providers are chosen and
compensated. In relation to this, it needs to be noted that chapter 1 is critical
towards the
judgment due to the fact that, following its adoption,
the Commission might have lost some of its control over public spending
targeted to SGEI. This criticism is warranted especially when it comes to
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State funding of large-scale SGEI (former monopolies) where that control
still needs to be effectively exercised. At the same time, the chapter notes
that the
judgment had some positive impact for SGEI as it created
incentives to tender a public service mission by relieving public authorities
To solve that problem, chapter 1 of this thesis proposes to adopt a regulation
block-exempting State aid to SGEI which are tendered; a solution which
would retain the incentives to tender, but at the same time would keep the
control of the Commission as far as public funding of SGEI is concerned.
In the meantime, chapter 3 of this thesis criticizes the newly inserted
requirement of the revised framework which stipulates that State aid under
Art. 106(2) TFEU will be considered compatible with the internal market
only where the responsible authority, when entrusting the provision of SGEI,
complies or commits to comply with the applicable EU public procurement
rules. The criticism is targeted towards combining the enforcement of EU
public procurement rules and State aid rules in one procedure and an attempt
by the Commission to transgress the limits of its discretion in applying Art.
106(2) TFEU. In doing so, the chapter tries to show that, although taking
a step in the right direction, the Commission might have been overly
enthusiastic in its endeavors to ensure the compliance of Member States
with its tendering requirements. It seems that verifying compliance with EU
public procurement rules already has a procedure the Commission may use,
i.e. the infringement procedure under Art. 258 TFEU.
The thesis, however, is not against making State aid compatibility under
What the thesis attempted is to propose a middle way as a solution to the
problem. As chapter 1 points out, block-exempting State aid to SGEI which is
subject to some sort of a public tender could be a more appropriate solution.
In this way, the Commission would preserve the incentives to tender, retain
its control over public spending to SGEI, and at the same time it would not
be accused of transgressing its discretion in the application of Art. 106(2)
TFEU or enforcing the public procurement rules through the back door.
This thesis, however, does not discount other propositions than the one
suggested by it, as long as the possible propositions provide a bit of ‘carrot’
for Member States instead of multiplying the ‘sticks’.
Furthermore, chapter 3 maintains that permitting the application of
Art. 106(2) TFEU to EU public procurement rules may paradoxically also
increase the incentives to tender the SGEI tasks. This statement is based on
an assumption that the greater the leeway contracting authorities have in
giving reasons for their noncompliance with the tendering requirement, the
greater the trust in the law and in consequence the greater the observance of
the law.
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The current state of legal affairs (in particular the existence of the
judgment), however, proves that preserving incentives to tender the SGEI
tasks and retaining the Commission’s control over that aspect is extremely
reconciliation.
Discretion
Article 106(2) TFEU is a provision under which the Commission is considered
to have a broad discretion in its application. The extent of that discretion
apply Art. 106(2) TFEU. In chapter 1, it was suggested that the Commission
may even require Member States to take account of economically-oriented
principles when awarding State aid to an SGEI provider.
On the other hand, chapter 4 pointed out that the extent of the discretion
is changeable and, when it is considered broad, it may be subsequently
circumscribed by the Commission itself by adopting adequate frameworks
or guidelines to limit the Commission’s scope of maneuver in applying a
legal provision. Chapter 4 maintained that the adoption of the SGEI package
was an instance of circumscribing the Commission’s broad discretion in
the application of Art. 106(2) TFEU. It was claimed that, over the years,
the Commission had learnt how to apply Art. 106(2) TFEU in the State aid
context and now it could provide guidance to national authorities on how
Art. 106(2) TFEU could be applied in the national context. The extent of
enforcement discretion provided in paragraph of Art. 106 TFEU allows the
Commission to delegate some of its competences to national authorities so
as to ensure effective application of paragraph 2 of that article.
Conversely, in chapter 3, the author tried to show that in the context
of EU public procurement law, the extent of discretion in applying Art.
106(2) TFEU is still very broad. Given that the Court of Justice has not,
so far, given any guidance on how Art. 106(2) TFEU could be applied to
EU public procurement law, the scope for varying interpretations is still
very large, and for that reason Art. 106(2) TFEU could be a suitable tool to
successfully claim exception from the tendering requirements, provided that
the claimants managed to bring forward convincing economic arguments
for the tendering abstention.
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Final points
With reference to the three phases in the evolution of the application
of Art. 106(2) TFEU distinguished by Cruz: ‘passive’, ‘aggressive’, and
‘moderate’,462 this thesis suggests that we are entering a new phase, namely
years, experience in the application of the concept of SGEI and Art. 106(2)
TFEU has shown that not all SGEI can be treated in the same way, and that
the application of Art. 106(2) TFEU depends on a number of factors, such as
TFEU derogates, the size of the SGEI in question, the time of application, etc.
proportionate approach to SGEI as a key objective in deliberations on the
reform of the SGEI package. The approach was understood to take account
of the nature of SGEI, their scope and the extent to which they posed a serious
risk to competition and the internal market. This was, on the one hand,
for large-scale commercial SGEI with a clear EU-wide dimension.463
As regards the application of Art. 106(2) TFEU to Art. 106(1) in
combination with Art. 102 TFEU, following the progressive liberalization
of network industries, and the completion of the internal market, we have
seen the role of Art. 106(2) TFEU gradually decreasing. During the last
eight years, the Commission has pursued only four cases concerning
exclusive and special rights.464 Yet, only in one of these was an Art. 106(2)
462
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the
Commission found that Germany breached Art. 106(1) in conjunction
with Art. 102 TFEU when it extended the Deutsche Post monopoly from
the reserved area to the mail preparation area. The possibility of exemption
under Art. 106(2) TFEU was, however, rejected.
465

for the existence of special and exclusive rights in the liberalized network
industries environment. Indeed, trying to justify the necessity of the existence
of exclusive rights outside the reserved area, as in the case in question, albeit
the scope of the reserved area is an outcome of political negotiations.466
Furthermore, over the years the reserved area in the postal sector was being
gradually reduced and at the present time it no longer exists. Pursuant to the
third postal directive,467 adopted in 2008, full market opening was established
by requiring the abolition of any reserved area in 16 Member States by the
end of 2010, and in the remaining 11 Member States by the end of 2012.
Consequently, Art. 106(2) TFEU, in practice, currently plays very little, if
not no, role as a derogation to its twin paragraph in Art. 106(1) TFEU.
While, when it comes to exclusive and special rights, the use of Art.
106(2) TFEU is decreasing, the importance of Art. 106(2) TFEU in the
liberalized environment, Member States are forced to resort to another,
less restrictive to competition, type of measure, i.e. subsidies. Indeed, the
scope of the concept of a holder of exclusive or special rights has narrowed
and the background to the application of Art. 106(2) TFEU has profoundly
changed.468 Article 106(2) TFEU has entered a new phase of application, its
application in the context of State aid law.
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The application of Art. 106(2) TFEU to State aid rules began with a
battle between the ‘compensation approach’ and the ‘State aid approach’.469
The battle was concluded with a compromise reached in the seminal
judgment which established four cumulative conditions which need to be
This opened the question of the role of Art. 106(2) TFEU in such a legal
setting.
approach to State aid cases concerning the funding of SGEI has been highly
structured by policy guidance and secondary legislation, namely the SGEI
packages in 2005 and 2011.470 And more importantly, as claimed in this
endeavors to incorporate a more economic approach to the analysis of Art.
106(2) TFEU, in other words, to require the SGEI providers to deliver the
with national authorities, i.e. to decentralize its enforcement.
aid analysis, the scope of SGEI has broadened and extended to many
borderlines cases, e.g. social services, whose economic nature has often been
questioned.471 One might observe, however, that the broad interpretation of
SGEI is a derivative of the broadly understood concept of State aid.Its broad
interpretation should not therefore be seen as a threat to the provision of
SGEI, but as a route to escape the all-encompassing prohibition of State aid.
Moreover, only State aids to SGEI with a bigger impact on the internal market
are assessed by the Commission pursuant to a number of stringent rules,
which are established in the EU Framework,472 State aids to local and social
and their compatibility assessment is subject to less restrictive rules, which
are established in the Decision.473

469

470

471

472

473

C. Rizza, ‘The Financial Assisstance Granted by Member States to Undertakings
Entrusted with the Operation of a Service of General economic Interest’ in A. Biondi, P. Eeckhout, J. Flynn (eds),
(Oxford:
Oxford University Press, 2004), p. 69-72.
W. Sauter, Proportionality in EU law: a balancing act? (2013) TILEC Discussion Pa
per No. 3, p. 27.
P. Bauby, ‘From Rome to Lisbon: SGIs in Primary Law’ in E. Szyszczak, J. Davies,
M. Andenaes and E. Bekkedal (eds)
(The
Hague: TMC Asser Press, 2011).
Communication from the Commission, European Union framework for State aid in
the form of public service compensation, 11.01.2012, OJ C8.
Commission Decision of 20 December on the application of Article 106(2) of the
Treaty on the Functioning of the European Union to State aid in the form of public

143

Natalia aNNa Fiedziuk

As for the future paths for the application of Art. 106(2) TFEU, it may
soon expand into yet another interface – this time with internal market law.
Indeed, the Court has so far avoided taking a clear stance as to the use of
474

However, it is not excluded that it could be applied therein. By analogy with
the path taken in the case of the liberalization of networks where the more
stringent rules were traded for a universal service remit, a consensus could
be reached as to accepting the rigorousness of the new public procurement
rules by simultaneously recognizing the possibility of relying on Art. 106(2)
TFEU to derogate from them. However, at this moment the outcome of the
legislative process to modernize public procurement law can still not be
foreseen, therefore these propositions must remain speculative.
This thesis, however, does not aim to comprehensively conclude on all
the issues the application of Art. 106(2) TFEU should be concerned with;
it also wishes to leave some questions open for future debates and inquiries.
One such question, for instance, is the challenge to establish the link between
market under Art. 106(2) TFEU and their impact on consumer welfare. Since
to become the Commission’s standard assessment in competition cases, at
least this has been pronounced,475 the question is how the application of Art.
106(2) TFEU can, in practice, be geared to protecting consumers, and which
It is important to take note of the fact that, unlike in EU competition law,
where a ‘consumer’ is viewed also as a customer of an undertaking,476Art.
106(2) TFEU protects a consumer in the sense of consumer protection
law, i.e. the ultimate consumer or the end user.477 It can also be said that the

474

475

476

477

service compensation granted to certain undertakings entrusted with the operation
of services of general economic interest, 11.01.2012, OJ L7.
T. M. Rusche, ‘The Almunia Package: Legal Constraints, Policy Procedures, and
Political Choices’ in E. Szyszczak, J.W. Van De Gronden (eds)
(The Hague: T.M.C. Asser
Press, 2013), p. 103.
On this issue, see, P. Akman, ‘‘Consumer Welfare’ and Article 82 EC: Practice and
Rhetoric’ (2009)
32(1).
See for instance, J. Stuyck ‘European Consumer Law After the Treaty of Amsterdam: Consumer Policy in or Beyond the Internal Market?’ (2000) 37
, p. 399; P. Akman, ‘‘Consumer’ v ‘Customer’: The Devil in the Detail’ (2010) 37
315.
In a number of broadband cases, the possibility of qualifying projects to businesses
as SGEI was explicitly excluded: Commission decision of 14 December 2004, State
aid N 126/2004,
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realm of consumers which Art. 106(2) TFEU protects is further restricted
only to the unprivileged ones. Yet, in practice, the connection between the
measure and its effects on consumers is clearly missing. It may be said that
the consumer is indirectly brought into the examination under Art. 106(2)
since this part is left to the discretion of Member States, the Commission
is, in practice, deprived of the capacity to make the connection between the
State measure and its impact on consumers.
Moreover, it is common practice that, unlike in antitrust and merger
control, the impact on consumer welfare does not appear in the State aid
assessment where Art. 106(2) TFEU is most frequently applied. The State
aid control is fundamentally more about balancing the negative effects of aid
on competition and trade with its positive effects in terms of the ‘common
interest’.478 For that reason, the Commission has successively abstained
from incorporating the consumer welfare standard into its State aid analysis.
It is, however, material that the policy behind and objectives of Art.
106(2) TFEU are determined from the outset so as to remove any doubts as
to what and whom the provision is ultimately protecting. The current debate
on Art. 106(2) TFEU seems to focus almost exclusively on designing the
proportionality test under Art. 106(2) TFEU and reconciling Art. 106(2)
TFEU with the
conditions. The future debate should try instead
more clearly, so that the legal tests could be delineated accordingly. Once this
debate takes place, the controversy regarding the respective elements of the
proportionality test under Art. 106(2) TFEU should also vanish.

213/2003,
478

(Corri-

N 199/2004,
P. Lowe, ‘The design of competition policy institutions for the 21st century – the experience of the European Commission and DG COMP’ (2008) 3
, p. 6.
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SAMENVATTING
In dit proefschrift wordt de invloed van de recente ontwikkelingen in EU
recht over de rol en de toepassing van het uitzonderingsregime voor openbare
diensten van artikel 106, lid 2 VWEU onderzocht. Als onderzoeksonderwerpen
heeft de auteur voornamelijk de volgende ontwikkelingen gekozen: een
het Verdrag van Lissabon, de modernisering van aanbestedingsrecht en de
mogelijke decentralisatie van het toezicht op staatssteun.
diensten van algemeen economisch belang (DAEB) van een afwijking van
de regels van de Verdragen, in het bijzonder van mededingingsregels, voor
zover de toepassing daarvan de vervulling in feite of in rechte van de hun
toevertrouwde bijzondere taak verhindert. Toch zijn de interpretatie en het
benul van deze wettelijke bepaling nooit gemakkelijk geweest voor Europees
recht beoefenaars en academici. Sinds artikel 106, lid VWEU een steeds
grotere rol begon te spelen in de toepassing van EU-recht, is deze bepaling
beschouwd als een zeer politiek gevoelige voorziening en een bron van
spanningen tussen de verschillende actoren en belanghebbenden.
Dit proefschrift bestaat uit vier artikelen die in de loop van het
promotieproject door de auteur zijn gepubliceerd in vaktijdschriften.
Samengevat postuleert het hoofdstuk “

” de invoering van een

artikel 106, lid 2 VWEU. Het wordt hier betoogd dat, terwijl de genoemde
economische aanpak snel werd opgenomen in de vaststelling van artikel
107, lid 3 VWEU, heeft de Commissie in haar besluiten in het kader van
artikel 106, lid 2 VWEU geen beroep gedaan op een dergelijke aanpak.
Desalniettemin zou een nieuwe aanpak bij voorkeur in overeenkomst met
die genoemde op grond van artikel 107, lid 3 VWEU verwelkomt zijn omdat
dit in het belang van een coherente beoordeling van staatssteun is en de
Het eerste hoofdstuk geeft aan dat de interpretatie van het
subsidiariteitsbeginsel toen de belangrijkste belemmering was voor de
artikel 106, lid 2 VWEU. Volgens deze interpretatie hadden de lidstaten
beoordelingsbevoegdheid gekregen. Deze interpretatie liet weinig ruimte
voor het optreden van de Commissie.
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In het tweede hoofdstuk getiteld “
the Status Quo” wordt de invloed van de aanneming van het Verdrag van
Lissabon op de hantering van de DAEB onder het EU-recht kritisch
geanalyseerd. De volgende door het Verdrag van Lissabon uitgevoerde
wijzigingen worden hier bestudeerd: het schrappen van de verwijzing naar
de onvervalste mededinging van de EU-doelstellingen; de invoering van
Protocol Nr.26 over diensten van algemeen belang; de bindende kracht
van het Handvest van de grondrechten, en de nieuwe rechtsgrondslag voor
wetgeving op DAEB in artikel 14 VWEU.
In het tweede hoofdstuk wordt verkondigd dat vanuit een juridische
invalshoek de genoemde wijzigingen een geringere impact hadden dan
het vaak beweerd wordt. Voorafgaand aan de aanneming van het Verdrag
van Lissabon, was de interpretatie van artikel 106, lid 2 VWEU reeds zeer
tolerant. In tegenstelling tot de aanvankelijke verwachtingen hebben deze
wijzigingen de interpretatie van dit artikel niet verder versoepeld. Integendeel
moeten deze wijzigingen eerder worden gezien als een bevestiging van de
in de rechtspraak van het Hof reeds bestaande interpretatieve tendensen
alsmede de
-instrumenten van de Commissie.
In het derde hoofdstuk,
toepassing van EU aanbestedingsrecht op openbare diensten. De inspiratie
voor dit hoofdstuk was de toenemende belangstelling van de Commissie in
het kader van de aanbesteding van openbare diensten onder EU-wetgeving
inzake staatssteun. Deze belangstelling vloeit voort uit het onontbeerlijk
arrest, toegepast op het nieuwe DAEB-pakket.
In dit hoofdstuk worden de baten van de nieuwe openbare aanbestedingsregels en het initiatief om publiek concessies te reguleren aangeduid. Toch
betoogt de auteur dat de invoering van strengere aanbestedingsregels
noodzakelijkerwijs een openbare aanbestedingsprocedure zou bevoordelen.
Dit zou echter de keuze wat het verlenen van openbare diensten betreft,
beperken. Het wordt in dit hoofdstuk voorgesteld dat de nationale
door het afwijken van het nieuwe juridische regime. Met het oog hierop
wordt in dit hoofdstuk geopperd dat artikel 106, lid 2 VWEU zou kunnen
worden toegepast op het aanbestedingsrecht.
In het vierde hoofdstuk getiteld

pleit voor de decentralisatie
van het toezicht op staatssteun in het kader van DAEB. Het is algemeen
bekend dat de belangrijkste uitdaging voor staatssteunregels hun geschikte
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handhavingsmaatregelen is. Een verslag van de Europese Rekenkamer heeft
het huidige stelsel van de Commissie bekritiseerd: het stelsel zou namelijk de
doeltreffende handhaving van de staatssteunregels niet kunnen garanderen.
Er is ongetwijfeld scepticisme omtrent het directe effect van artikel
106, lid 2 VWEU in het kader van staatssteunstelsel. Toch kunnen aan
de ene kant nationale rechterlijke instanties het besluit waarin bepaalde
steunmaatregelen vrijgesteld worden van de verplichting tot kennisgeving
aan de Commissie, toepassen, mits zij voldoen aan artikel 106, lid 2 VWEU.
Aan de andere kant kunnen nationale mededingingsautoriteiten momenteel
geen staatssteun bevoegdheden uitoefenen op grond van de EU-wetgeving.
Nochtans zou de Commissie de nationale mededingingsautoriteiten een
actievere rol kunnen geven bij de toepassing van het genoemde besluit. Dit
zou bijgevolg de belanghebbende kunnen aanmoedigen om de handhaving
te zoeken bij de nationale rechter.
Al met al wordt in dit proefschrift geconcludeerd dat de „openbare
dienst-uitzondering’ een toenemende rol heeft gekregen als gevolg van de
evolutie van de EU-recht. Er zijn aanwijzingen dat deze rol nog verder in de
toekomst zal toenemen mocht artikel 106, lid 2 VWEU worden toegepast
op andere gebieden van de EU-recht inzake staatssteun. Tegelijkertijd blijkt
het belangrijk om een aantal tot nu toe gecentraliseerde bevoegdheden met
betrekking tot DAEB over te dragen aan nationale autoriteiten. Derhalve
zou de rol van artikel 106, lid 2 VWEU nog versterkt worden in de nationale
context als de directe werking van dit artikel erkend zou worden.
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