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supported by further evidence.  
 
In 2004, I wrote and defended my master’s thesis, entitled ‘Male Captus Bene 
Detentus? Human Rights and the Transfer of Suspects to International Criminal 
Tribunals’, at the Law Faculty of Tilburg University. Luckily, I was (and, by the 
way, still am) so intrigued by this fascinating topic that I was able to transfer some 
of my enthusiasm regarding this subject to the text and its readers. As a result, the 
thesis was well-received, which, among other things, enabled me to gain a position 
in the first generation of students following the research master of the Tilburg 
Graduate Law School. This, in turn, led to a PhD position, as from September 2005, 
at the Department of International and European Public Law, a very competent and 
cosy department where I already had the privilege to work between 2001 and 2003 
as a student-assistant. 
 
Now, four and a half years later, I am writing the final words of this PhD thesis – the 
acknowledgements. Being aware of the fact that these are normally the most often 
read words of any PhD thesis, especially of those which are so massive that they 
could be used in a ripping-huge-books-in-half challenge of a strongman 
competition, I will choose my words carefully. 
 



 
 
 
Acknowledgements 

  
 
viii 

Obviously, my first words of thanks go to Willem Van Genugten and Marc 
Groenhuijsen, my supervisors. I will not easily forget their enormous confidence 
and support in every project I was involved in over the last years, whether it was 
related to this thesis, to an article, to a lecture, to a presentation or to a project such 
as Alpe d’HuZes, which had absolutely nothing to do with my work as a PhD 
researcher in international criminal law. It has been great to work with such 
excellent researchers and – far more importantly – with such kind personalities.  
 
Secondly, I must mention the distinguished members of the reading committee who 
were willing to read and comment on my PhD thesis: Bert Swart, Harmen Van der 
Wilt, Göran Sluiter and Anne-Marie De Brouwer. I knew from the start that these 
experts in the absorbing field of international criminal law were the persons I 
wanted to ask for my committee and I am therefore grateful and honoured that they 
all accepted the invitation.  
 
Special thanks should go to Steve Lambley of Steve Lambley Information Design in 
The Hague. While stressing that I have made the final choices with respect to his 
suggestions and thus that any errors remain, of course, my own, Steve has done a 
truly outstanding job in very swiftly and precisely “polishing up” the English of the 
main text.  
 
In addition, I would like to thank Tom Scheirs, Isabelle Van Dongen and Myriam-
Alexandra Vreven for their help at Intersentia Publishers and the Netherlands 
Organisation for Scientific Research (NWO) for financially supporting this research.  
 
More personal thanks go to (my roomies and paranymphs) Vera and Maartje and my 
many other dear friends and colleagues about whom I could write a laudatio of such 
length here that even the strongest man in the world would not be able to rip this 
book in half. With dinners, concerts, visits to amusement parks, sporting events, 
‘(vrimi)bo’s’, movies, holidays abroad, stupid e-mails or just a simple good 
conversation, they have, in the words of a good friend, “kept me sane in this 
otherwise oh-so-lonely profession”, and hopefully will continue to keep me that way 
for the rest of my life.  
 
My final words of thanks go to my family, in particular Charles, Liesbeth, Caroline, 
Maurice and Rens. The endless and unconditional support of these wonderful people 
in everything I do is moving, to say the least.   
 
 
 
Christophe Paulussen 
Tilburg, 1 March 2010 
 



 
 
 
 

TABLE OF CONTENTS 

  
 

ix

 
Acknowledgements vii 
Table of contents ix 
List of abbreviations xv 

  
  
  
PART 1 INTRODUCTION  1 
  
Chapter I  
General introduction 3 
  
1 Contextualising the problem 3 

1.1 From the past… 3 
1.2 …via the ‘war on terror’… 6 
1.3 …to the International Criminal Court 8 

2 Goals, central question and methodology 13 
3 Outline 16 
  
PART 2 ANALYSING MALE CAPTUS BENE DETENTUS 17 
  
Chapter II   
The origin of the maxim 19 
  
1 Introduction 19 
2 Roman origin? 20 
3 Modern origin? 25 
4 Origin of the reasoning behind the maxim 26 
 
 
 
 
 

 



 
 
 
Table of contents 

 

  
 
x 

Chapter III   
Dissecting the maxim: concepts, delimitations and definitions 29 
  
1 Which male captus situations exist? 29 

1.1 Introduction 29 
1.2 Common context 32 
1.3 Disguised extradition 35 
1.4 Luring 38 
1.5 Kidnapping/abduction 39 

2 What is violated by these male captus situations? 41 
2.1 State sovereignty 41 

2.1.1  Exceptions 47 
2.1.1.1 Consent 48 
2.1.1.2 Self-defence 53 
2.1.1.3 Humanitarian grounds 63 

2.2 Human rights 69 
2.2.1  Article 9, paragraph 1 of the ICCPR 78 
2.2.2  Case law from the HRC 85 
2.2.3  Article 5, paragraph 1 of the ECHR 89 
2.2.4  Case law from the ECmHR and the ECtHR 91 
2.2.5  Exception: war or other public emergency 115 

2.3 The rule of law 123 
3 Who violates? 125 

3.1 States/State officials 125 
3.2 Private individuals 125 

3.2.1  Human rights 127 
3.2.2  State sovereignty 133 

3.3 States through private individuals 137 
3.3.1 Draft articles on responsibility of States for 

internationally wrongful acts (Part I) 
 

138 
3.3.2  Intermezzo: the Eichmann case revisited 139 
3.3.3 Draft articles on responsibility of States for 

internationally wrongful acts (Part II) 
 

148 
3.3.4  Due diligence 150 

4 What are the consequences of such violations? 153 
4.1 Reparation 153 
4.2 Remedies 160 
4.3 Abuse of process 167 
4.4 The final outcome: bene detentus or male detentus (or something 

in between)? 
 

168 
 
 
 
 

 



 
 
 

Table of contents 
 

  
 

xi

PART 3 MALE CAPTUS BENE DETENTUS IN PRACTICE  179 
  
Chapter IV   
Introduction  181 
  
Chapter V  
Cases between States 185 
  
1 Cases from the common law system 185 

1.1 Older cases 185 
1.2 More recent cases 196 

2 Cases from the civil law system 262 
2.1 Older cases 262 
2.2 More recent cases 274 

3 Interesting cases not (clearly) falling under either system 314 
3.1 Older cases 314 
3.2 More recent cases 320 

  
Chapter VI   
Cases between States and international(ised) criminal tribunals 347 
  
1 Introduction 347 
2 Main characteristics of the cooperation and transfer regime in the 

context of the ICTY and ICTR 
 

349 
3 Cases in the context of the ICTY and ICTR 381 

3.1 Cases in the context of the ICTY 381 
3.1.1  Dokmanovi�  381 
3.1.2  Todorovi�  407 
3.1.3  Miloševi�  429 
3.1.4  Nikoli�  436 
3.1.5  Tolimir 494 
3.1.6  Karad�i�  503 

3.2 Cases in the context of the ICTR 520 
3.2.1  Barayagwiza 520 
3.2.2  Semanza 548 
3.2.3  Kajelijeli 559 
3.2.4  Rwamakuba 572 

4 General remarks on cooperation regimes in the context of the 
internationalised criminal tribunals 

 
582 

5 Cases in the context of the internationalised criminal tribunals 584 
5.1 The Duch case before the ECCC 584 

6 Final interesting observations stemming from the context of the 
internationalised criminal tribunals 

 
605 

  



 
 
 
Table of contents 

 

  
 
xii 

Chapter VII   
Creating an external evaluative framework: principles distilled from 
Part 3 

 
611 

  
1 Introduction 611 
2  Principles distilled from the cases between States 611 
3 Principles distilled from the cases between States and 

international(ised) criminal tribunals 
 

634 
  
PART 4 THE INTERNATIONAL CRIMINAL COURT 673 
  
Chapter VIII   
General information on the arrest and surrender regime 675 
  
1 Introduction 675 
2 Model of cooperation: a first appraisal 677 
3 The arrest and surrender regime 697 

3.1 The arrest and surrender regime Part I 697 
3.2 The arrest and surrender regime Part II: Article 59, paragraph 2 

of the ICC Statute 
 

707 
3.3 The arrest and surrender regime Part III 729 

4 Model of cooperation: a second appraisal 749 
  
Chapter IX   
Creating an internal evaluative framework: Article 21 of the ICC 
Statute 

 
755 

  
1 Introduction 755 
2 Article 21, paragraph 1 756 

2.1 Correlation between the three parts of paragraph 1 756 
2.2 Article 21, paragraph 1 (a) 762 
2.3 Article 21, paragraph 1 (b) 792 

2.3.1  Applicable treaties 792 
2.3.2  Principles and rules of international law 794 

2.3.2.1 Customary international law… 797 
2.3.2.2 …or more? 801 

2.4 Article 21, paragraph 1 (c) 806 
3 Article 21, paragraph 2 819 
4 Article 21, paragraph 3 820 
 
 
 
 
 

 



 
 
 

Table of contents 
 

  
 

xiii

Chapter X  
Finding the current ICC position on the male captus issue 839 
  
1 Introduction 839 
2 Lubanga Dyilo 839 
3 Bemba Gombo 903 
4 Katanga 914 
  
PART 5 CONCLUSION  963 
  
Chapter XI   
Answering the central question, recommendations and epilogue 965 
  
1 Introduction 965 
2 Answering the central question 965 

2.1 The ICC’s current position on the male captus issue 966 
2.2 The ICC’s current position on the male captus issue assessed in 

the context of this book’s external evaluative framework 
 

975 
2.3 The ICC’s current position on the male captus issue assessed in 

the context of this book’s internal evaluative framework 
 

991 
3 Recommendations 995 
4 Epilogue 1016 
 
 
 

 

Summary 1017 
Samenvatting (Dutch summary) 1053 
Bibliography 1093 
Table of selected cases 1141 
Index 1173 
Curriculum vitae 1189 
School of Human Rights Research Series 1191 
  
  
  
  
  
  
 



 

  
 



 
 
 
 

L IST OF ABBREVIATIONS  

  
 

xv

ACHPR African Charter on Human and Peoples’ Rights 
ACHR American Convention on Human Rights 
AIDC Académie Internationale de Droit Comparé 
AIDP Association Internationale de Droit Pénal 
ARACHR Arab Charter on Human Rights 
Art(t). Article(s) 
ASP Assembly of States Parties  
ATCA Alien Tort Claims Act 
ATS Alien Tort Statute 
AU African Union 
CAR Central African Republic 
cf. confer [compare] 
CISCHR Commonwealth of Independent States Convention 

on Human Rights and Fundamental Freedoms  
CPI Cour Pénale Internationale  
DARS Draft articles on responsibility of States for 

internationally wrongful acts 
DEA Drug Enforcement Administration 
Doc. Document 
DRC Democratic Republic of the Congo 
EAW European Arrest Warrant 
ECCC Extraordinary Chambers in the Courts of 

Cambodia 
ECHR European Convention for the Protection of Human 

Rights and Fundamental Freedoms 
ECmHR European Commission of Human Rights  
ECtHR European Court of Human Rights 
ed(s). editor(s) 
edn. edition 
enl. enlarged 
EofC Elements of Crimes 
et al. et alii /aliae/alia [and others] 
etc. et cetera [and so on] 
et seq. et sequentes [and the following ones] 
EU European Union 
EUFOR European Union Force 



 
 
 
List of abbreviations 

  
 
xvi 

FBI Federal Bureau of Investigation 
ff foliis [and (on) the following pages] 
FRY Federal Republic of Yugoslavia 
FTCA Federal Tort Claims Act 
GA General Assembly 
GC Geneva Convention 
HRC Human Rights Committee 
IACtHR Inter-American Court of Human Rights 
Ibid. Ibidem [In the same place] 
ICC International Criminal Court 
ICCPR International Covenant on Civil and Political 

Rights 
ICESCR International Covenant on Economic, Social and 

Cultural Rights 
ICJ International Court of Justice 
ICTR International Criminal Tribunal for Rwanda 
ICTY International Criminal Tribunal for the former 

Yugoslavia 
IFOR Implementation Force 
ILC International Law Commission 
IMT(s) International Military Tribunal(s) 
IRA Irish Republican Army 
KFOR Kosovo Force 
LRA Lord’s Resistance Army 
MLC Mouvement de Libération du Congo 
MONUC Mission de l’Organisation des Nations Unies en 

République démocratique du Congo (UN Mission 
in the DRC) 

NATO North Atlantic Treaty Organisation 
No(s). Number(s) 
OAS Organisation de l’Armée Secrète 
OAS Organization of American States 
OR Official Records 
OTP Office of the Prosecutor 
p(p). page(s) 
para(s). paragraph(s) 
PCIJ Permanent Court of International Justice 
QC Queen’s Counsel 
Res. Resolution 
rev. revised 
RPE Rules of Procedure and Evidence 
RS Republika Srpska 
SC (US) Supreme Court 
SCSL Special Court for Sierra Leone 
SFOR Stabilisation Force 
SG Secretary-General 
STL Special Tribunal for Lebanon 
Supp. Supplement 



 
 
 

List of abbreviations 

  
 

xvii

UDHR Universal Declaration of Human Rights 
UK United Kingdom 
UN United Nations 
UNAMID United Nations-African Union Mission in Darfur 
UNMIK United Nations Mission in Kosovo 
UNMIL United Nations Mission in Liberia 
UNMIS United Nations Mission in Sudan 
UNSC United Nations Security Council 
UNTAES United Nations Transitional Authority in Eastern 

Slavonia, Baranja and Western Sirmium 
UNTAET United Mission Transitional Administration in 

East Timor 
US(A) United States (of America) 
USSR Union of Soviet Socialist Republics 
Vol. Volume 
WW World War 



 

  
 



 

 

PART 1 
 
 

INTRODUCTION  



 

 



 
 
 

CHAPTER I 
GENERAL INTRODUCTION  

  
 

3

1 CONTEXTUALISING THE PROBLEM  
 
1.1 From the past...  
 

The men in the first car had almost given up hope. They saw the bus stopping but 
didn’t think anything would happen. All of a sudden Kenet noticed someone walking 
at the side of the road. It was too dark to make out who it was. “Someone’s coming,” 
he said to Gabi, “but I can’t see who it is.” A few seconds later, in a whisper that 
sounded to him like a shout, he exclaimed, “It’s him!” Gabi’s heart leapt with 
excitement. He threw a hurried glance at his men to check that they were all in 
position. Eli picked out the approaching figure immediately, but it took Gabi another 
fifteen seconds. Meanwhile, Klement was turning the corner into Garibaldi Street. 
Kenet hissed in Gabi’s ear, “He’s got one hand in his pocket – he may have a 
revolver. Do I tell Eli?” “Tell him,” Gabi answered. “Eli,” Kenet whispered, “watch 
out for a gun. He’s got his hand in his pocket.” Klement was standing right in front of 
the car. “Momentito,” Eli said and sprang at him. Panic-stricken, Klement stepped 
back. In their practice exercises Eli had used the method called sentry tackle, seizing 
the man from behind and dragging him backward, but Kenet’s warning about the gun 
forced him to change his tactics. He pounced on Klement to bring him down, but 
because Klement had stepped back Eli’s leap brought them both crashing to the 
ground. As he fell, Klement let out a terrible yell, like a wild beast caught in a trap.1 

 
This extract describes the thrilling details of Ricardo Klement’s abduction in Buenos 
Aires, Argentina, on 11 May 1960. Klement, better known as Adolf Eichmann, the 
former head of the Gestapo section which had to implement the policy of the ‘final 
solution’ of the Jews in Europe,2 was seized by agents of Israel’s Secret Service the 

                                                           
1 Harel 1975, pp. 165-166. 
2 See the 1946 Judgment of the IMT of Nuremberg, under ‘War Crimes and Crimes Against Humanity’ 
and ‘Persecution of the Jews’ (read by Judge Nikitchenko and available at: 
http://avalon.law.yale.edu/imt/judwarcr.asp): “In the summer of 1941 (...), plans were made for the 
“final solution” of the Jewish question in all of Europe. This “final solution” meant the extermination of 
the Jews, which early in 1939 Hitler had threatened would be one of the consequences of an outbreak of 
war, and a special section in the Gestapo under Adolf Eichmann, as head of Section B4 of the Gestapo, 
was formed to carry out the policy.”   
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Mossad3 and, a little more than nine days after the capture, flown to Israel to face 
justice.4 

Like Eichmann, Argentina was not content with the abduction – albeit, of course, 
for other reasons. The South American State charged Israel with violation of its 
sovereignty rights and claimed that the latter had illegally exercised authority on 
Argentine territory.5 As a consequence, it demanded that Eichmann be returned to 
Argentina and that the captors be punished by Israel.6 When Argentina felt that 
reparation was not forthcoming through direct negotiations with Israel,7 it lodged a 
complaint with the UNSC, which requested Israel “to make appropriate reparation”.8 
It thereby thus (implicitly) declared that Israel committed an international wrong – 
otherwise the reparation would not have been necessary. In a joint communiqué 
issued on 3 August 1960, the two Governments stated that they “resolve[d] to regard 
as closed the incident which arose out of the action taken by citizens of Israel, which 
infringed the fundamental rights of the State of Argentina”.9 

After the settlement of the ‘incident’,10 the trial commenced before the District 
Court of Jerusalem. Eichmann was charged with crimes against the Jewish people, 
crimes against humanity, war crimes and membership of hostile organisations.11 
After the 15-count indictment was read to Eichmann, his counsel Servatius raised 
the preliminary objection that the Court had no jurisdiction because, among other 
things, “the Accused was seized forcibly and kidnapped and brought before the 
Court”.12 This can be seen as a reference to the dictum ex iniuria ius non oritur, 
which means that no right (in this case: jurisdiction to try Eichmann) can be derived 
from a wrong (in this case: Eichmann’s abduction in Argentina).13 Although 

                                                           
3 See, for example, Shaw 2003, p. 577, Cryer et al. 2007. p. 46 or even the website of the Israeli Secret 
Service itself, available at: http://www.mossad.gov.il/Eng/About/IsarHarel.aspx. This site, like every 
site from this book, has been last accessed on 1 March 2010, the date this book was finalised. This also 
means that this book has not taken into account material which became available after that date. 
4 In the words of the accused himself: “I was assaulted in Buenos Aires, tied to a bed for a week and 
then drugged by injections in my arms and brought to the airport in Buenos Aires; from there I was 
flown out of Argentina.” (Statement by the Accused on the sentence, The Trial of Adolf Eichmann, 
Record of Proceedings in the District Court of Jerusalem, Vol. V, Session 120, available at: 
http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/Session-120-03.html.) 
5 See Silving 1961, p. 312. 
6 See ibid.  
7 See Baade 1961, p. 407. 
8 UNSC Res. 138 of 23 June 1960.  
9 District Court of Jerusalem, The Attorney-General of the Government of Israel v. Adolf Eichmann, 
‘Judgment’, 12 December 1961, Criminal Case No. 40/61, para. 40 (36 International Law Reports 1968, 
p. 59).  
10 For a more thorough examination on the diplomatic tension between Argentina and Israel after 
Eichmann’s abduction, see Subsection 3.3.2 of Chapter III. 
11 See The Trial of Adolf Eichmann, Record of Proceedings in the District Court of Jerusalem, Vol. 1, 
Session 1, available at: 
http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/Session-001-01.html and  
http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/Session-001-02.html. 
12 Ibid., available at: 
http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/Session-001-02.html. 
13 See Lasok 1962, p. 360, Green 1963, pp. 641-642 and Strijards 2003, p. 754. 
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Attorney-General Hausner did not deny the kidnapping itself, he was not impressed 
by Servatius’ argument and stated: 
 

[W]here a person is legally [a]ccused of committing a crime and he is legally kept 
under arrest at the time when he is brought before the Court and stands his trial, the 
Court should not examine the circumstances which led to the fact that the Accused 
(…) is brought before the Court. In other words – the circumstances of the Accused’s 
detention, his seizure and his transfer are not relevant for competence and they 
contain nothing which can affect this competence, and since they are not relevant, 
they should not be considered and evidence concerning them should not be heard.14  

 
The judges of the District Court of Jerusalem, like their colleagues of the Israeli 
Supreme Court (on appeal), concurred with this counter-argument,15 which can be 
viewed as an application of another Latin maxim: male captus bene detentus,16 
sometimes referred to as the ‘tough luck rule’:17 a court can properly detain a person 
(read: can properly exercise jurisdiction over a person) (bene detentus), even if that 
person was brought into the power of that court in an irregular way (male captus). It 
is this maxim which is at the core of this study.  
 
 

                                                           
14 The Trial of Adolf Eichmann, Record of Proceedings in the District Court of Jerusalem, Vol. 1, 
Session 1, available at: 
http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/Session-001-05.html. 
15 See District Court of Jerusalem, The Attorney-General of the Government of Israel v. Adolf 
Eichmann, ‘Decision on the Preliminary Objections’, 17 April 1961, Criminal Case No. 40/61, available 
at: 
http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/Session-006-01.html: “As for 
the arguments over the circumstances under which the Accused was brought to the State of Israel, in 
view of the fact that we have found that the Court has jurisdiction to try the Accused, the manner in 
which he was brought within the jurisdiction of this Court has no relevance according to law, neither has 
the fact whether he was apprehended abroad by emissaries of the governing authorities of the State of 
Israel or not.”; District Court of Jerusalem, The Attorney-General of the Government of Israel v. Adolf 
Eichmann, ‘Judgment’, 12 December 1961, Criminal Case No. 40/61, para. 41 (36 International Law 
Reports 1968, p. 59): “It is an established rule of law that a person being tried for an offence against the 
laws of a State may not oppose his trial by reason of the illegality of his arrest or of the means whereby 
he was brought within the jurisdiction of that State. The courts in England, the United States and Israel 
have constantly held that the circumstances of the arrest and the mode of bringing of the accused into 
the territory of the State have no relevance to his trial, and they have consistently refused in all instances 
to enter upon an examination of these circumstances.”; Supreme Court of Israel, Adolf Eichmann v. The 
Attorney-General of the Government of Israel, ‘Judgment’, 29 May 1962, Criminal Appeal No. 336/61, 
para. 13 (36 International Law Reports 1968, pp. 306 and 307): “[W]e agree with the reasoning of the 
District Court in its entirety and shall therefore content ourselves here with a brief reply to some of the 
contentions by which counsel for the appellant sought to destroy it. (…) As has been indicated, the 
moment it is conceded that the State of Israel possesses criminal jurisdiction both according to local law 
and according to the law of nations, the Court is no longer bound to investigate the manner and legality 
of the appellant’s detention, as indeed may be gathered from the judgments upon which the District 
Court has rightly relied.” 
16 See Strijards 2003, p. 755 and Sloan 2005, p. 497. 
17 See Paust et al. 1996, p. 454. 
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1.2 …via the ‘war on terror’… 
 
Almost half a century later, irregular methods are still used to seize suspects (of 
serious crimes). For example, in the ‘war on terror’, it seems that the ends often 
justify the means: suspects of terrorism are to be caught, while the way they are 
caught is considered less important.18 For example, in the Amnesty International 
Report 2005, one can read: 
 

There is strong evidence that the global security agenda pursued since 11 September 
2001, the US-led “war on terror”, and the USA’s selective disregard for international 
law encouraged and fuelled abuses by governments and others in all regions of the 
world. In many countries, new doctrines of security continued to stretch the concept 
of “war” into areas formerly considered law enforcement, promoting the notion that 
human rights can be curtailed when it comes to the detention, interrogation and 
prosecution of “terrorist” suspects.19   
 

One can easily add the word ‘arrest’ here as well: in 2006, both a committee from 
the Council of Europe and the European Parliament issued reports in which one can 
find several examples of abduction operations involving terror suspects.20 The most 
                                                           
18 This is perhaps also due to the dangerous metaphor ‘war on terror’ which can be interpreted as 
meaning that the normal rules of criminal justice do not apply in this context at all. (See the famous 
phrase of Cicero from Pro Milone: silent [enim] leges inter arma, “[l]aws are silent amid arms” (Garner 
2004, p. 1758).) Admittedly, two international armed conflicts have taken place within the wider context 
of the ‘war on terror’ (Afghanistan and Iraq) and in those conflicts, most legal rules are different than 
those applicable in peace situations. (See Borelli 2005, p. 46.) That, however, is not saying at all that the 
laws are silent in this context. In addition, “[t]o the minds of those who invoke that notion, (…) the “war 
on terror” extends far beyond the conflicts in Afghanistan and Iraq to encompass all the anti-terror 
operations which have taken place since September 2001.” (Ibid.) Every operation within the context of 
the ‘war on terror’ not related to proper armed conflicts should be executed within the normal context of 
criminal justice. In the words of MacDonald: “On the streets of London, there is no such thing as a ‘war 
on terror’, just as there can be no such thing as a ‘war on drugs’. (...) We should hold it as an article of 
faith that crimes of terrorism are dealt with by criminal justice.” (K. MacDonald, ‘Security and Rights’ 
(Speech to the UK Criminal Bar Association), 23 January 2007, available at: 
http://www.cps.gov.uk/news/articles/security_rights.) 
19 Amnesty International Report 2005: The state of the world’s human rights (available at: 
http://www.amnesty.org/en/library/info/POL10/001/2005), under ‘‘Terror’, ‘counter-terror’ and the rule 
of law’. 
20 See Committee on Legal Affairs and Human Rights (rapporteur: D. Marty), Parliamentary Assembly, 
Council of Europe, Alleged secret detentions and unlawful inter-state transfers of detainees involving 
Council of Europe member states, Doc. 10957, 12 June 2006 and (from the same rapporteur) Secret 
detentions and illegal transfers of detainees involving Council of Europe member states: second report, 
Explanatory Memorandum, AS/Jur (2007) 36, 7 June 2007. See also: Temporary Committee on the 
alleged use of European countries by the CIA for the transportation and illegal detention of prisoners 
(rapporteur: G.C. Fava), European Parliament, Report on the alleged use of European countries by the 
CIA for the transportation and illegal detention of prisoners (2006/2200 (INI)), 30 January 2007 
(FINAL A6-0020/2007) and European Parliament, European Parliament Resolution on the alleged use 
of European countries by the CIA for the transportation and illegal detention of prisoners 
(2006/2200(INI)), 14 February 2007 (P6_TA(2007)0032). See finally: Amnesty International, State of 
denial. Europe’s role in rendition and secret detention, June 2008. See for earlier publications on this 
subject, for example: Association of the Bar of the City of New York & Center for Human Rights and 
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famous example is probably that of Hassan Osama Mustafa Nasr, also known as 
Abu Omar, in Milan, Italy. On 17 June 2003, this Egyptian cleric was “grabbed on 
the sidewalk by two men, sprayed in the face with chemicals and stuffed into a 
van”.21     
 

Italian authorities suspect the Egyptian was the target of a CIA-sponsored operation 
known as rendition, in which terrorism suspects are forcibly taken for interrogation to 
countries where torture is practiced. (…) The CIA has kept details of rendition cases a 
closely guarded secret, but has defended the controversial practice as an effective and 
legal way to prevent terrorism. Intelligence officials have testified that they have 
relied on the tactic with greater frequency since the Sept. 11, 2001, attacks.22  
 

These words show that it might not even be the intention of the kidnappers to bring 
the suspects to a courtroom, but merely to an interrogation room. In such a case, the 
male captus bene detentus maxim does not even have to be applied, for the case will 
not entail the involvement of a judge.23 Admittedly, these practices are therefore not 
directly interesting for the purpose of this book.24 However, they nevertheless 

                                                                                                                                               
Global Justice, Torture by Proxy: International and Domestic Law Applicable to “Extraordinary 
Renditions”, ABCNY & NYU School of Law, New York, 2004 and Center for Human Rights and 
Global Justice, Beyond Guantánamo: Transfers to Torture One Year After Rasul v. Bush, NYU School 
of Law, New York, 2005. It may be interesting to note that apparently, the new US Administration is not 
going to change its policy in that respect: “The Los Angeles Times on Sunday (1 February [2009]) 
revealed that according to executive orders signed by Mr Obama on 22 January, the CIA is to be 
permitted to engage in the abduction of terrorist suspects, so long as this is only performed for short-
term periods.” (L. Phillips, ‘US rendition flights to continue’, EUobserver, 3 February 2009, available 
at: http://euobserver.com/9/27523.) In Phillips’ article, one can also find the following interesting 
remarks: “The US daily quotes an anonymous administration official as saying that the practice could be 
expanded as it is the last mechanism that remains to capture individuals suspected of terrorism. 
“Obviously you need to preserve some tools – you still have to go after the bad guys,” the US official 
told the LA Times. “The legal advisors working on this looked at rendition. It is controversial in some 
circles and kicked up a big storm in Europe. But if done within certain parameters, it is an acceptable 
practice.”” 
21 C. Whitlock, ‘Europeans Investigate CIA Role in Abductions’, The Washington Post, 13 March 2005, 
available at: http://www.washingtonpost.com/wp-dyn/articles/A30275-2005Mar12.html. 
22 Ibid. Note that such tactics, even though ‘9/11’ strengthened the feeling that they could be used in the 
terrorism context, were, in fact, indeed already part of a pre-‘9/11’ policy. A good example of this is 
Presidential Decision Directive (PDD) 39, ‘US Policy on Counterterrorism’ of 21 June 1995 (signed by 
Clinton): “If we do not receive adequate cooperation from a state that harbors a terrorist whose 
extradition we are seeking, we shall take appropriate measures to induce cooperation. Return of suspects 
by force may be effected without the cooperation of the host government”. (See Borelli 2004, p. 351.) 
See also Kash 1997.  
23 See also Arbour 2006, pp. 514-515, who contrasts the ‘old normal’ with the ‘new normal’: 
“Reasonable people may disagree about the appropriate framework that should govern the apprehension 
and transfer to trial of an international terrorist suspect, war criminal or torturer. (...) But what all these 
cases [in the ‘old normal’, ChP] have in common (...) is that they were ultimately aimed at bringing 
alleged criminals to justice. (...) [The] features of the ‘new normal’ are characterized by the fact that it 
would appear that terrorist suspects are being arrested, detained and interrogated with no apparent 
intention of bringing them to trial.” See also Parry 2005, p. 529.     
24 However, one can imagine (or at least hope) that if a suspect, after being kidnapped, interrogated and 
tortured, would nevertheless be brought before a judge, that that judge has no option but to refuse 
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clearly demonstrate more generally that in the context of the struggle against 
terrorism, authorities may not hesitate to resort to irregular means of obtaining 
custody over high-level suspects. Now, if suspects of terrorism are ‘lucky’ enough 
to be brought to justice after their alleged irregular arrest, and if the outcome of the 
suspect’s case is not already settled because of an established rule of law applicable 
to any suspect, whether that suspect is charged with fraud, genocide or terrorism (cf. 
the case in Eichmann and the text in footnote 15), one can imagine that the judge, in 
balancing all the different interests at stake, will probably not refuse jurisdiction too 
readily because of the seriousness of the suspect’s alleged crimes and hence the 
importance of the continuation of the trial.25  
 
1.3 …to the International Criminal Court 
 
It has become clear from the above that the use of irregular means was (Eichmann) 
and is still (Abu Omar) considered an option in apprehending suspects, especially 
when the interests are (considered to be) strong. After all, it seems obvious that the 
authorities of State A would not easily put, among other things, relations with State 
B on the line by abducting a person from the latter State if that person is merely 
suspected of fraud. Conversely, the authorities of State A might consider the 
possibility of abduction more seriously if that person is suspected of serious crimes 
such as genocide or terrorism.  

The link with the International Criminal Court (hereinafter: ICC) is now easily 
made: this Court tries suspects of “the most serious crimes of concern to the 
international community as a whole”,26 namely genocide, crimes against humanity, 
war crimes and aggression.27 The crime of terrorism – the previous subsection was 
                                                                                                                                               
jurisdiction. See also the remainder of Arbour’s words (in n. 23): “And I say ‘with no apparent intention 
of bringing them to trial’ because the circumstances of their arrest, detention and interrogation – take 
only the length of their detention – would in any credible jurisdiction amount to such an abuse of 
process that trial jurisdiction, if it ever existed, could never be exercised.” 
25 Although much will, of course, depend on the exact circumstances. Cf. the Al-Moayad case, to be 
discussed in Chapter V. 
26 Art. 5, para. 1 of the Rome Statute of the International Criminal Court (hereinafter: ICC Statute). 
27 Note that at the time the ICC Statute was signed in Rome, there was no consensus on the exact 
definition of the crime of aggression (the waging of an unlawful war). Between 31 May and 11 June 
2010, a Review Conference will be held in Kampala, Uganda, to review and where necessary amend the 
ICC Statute (see Art. 5, para. 2 of the ICC Statute: “The Court shall exercise jurisdiction over the crime 
of aggression once a provision is adopted in accordance with articles 121 [entitled ‘Amendments’, ChP] 
and 123 [entitled ‘Review of the Statute’, ChP] defining the crime and setting out the conditions under 
which the Court shall exercise jurisdiction with respect to this crime. Such a provision shall be 
consistent with the relevant provisions of the Charter of the United Nations.”) and this will, of course, 
constitute an excellent opportunity to retry reaching consensus on a precise definition. If that were to be 
realised, then the possibility of the ICC to actually prosecute persons responsible for waging an unlawful 
war would be within reach. The point ‘Proposals for a provision on the crime of aggression’ has, in any 
case, been included in the provisional agenda of the Review Conference, see point 9 (b) of the draft 
provisional agenda, available at: http://www.icc-cpi.int/iccdocs/asp_docs/RC2010/RevConf-prov-
agenda.ENG.15-September-2009.pdf. See for more information on this topic, for example, A. Seibert-
Fohr, ‘The Crime of Aggression: Adding a Definition to the Rome Statute of the ICC’, ASIL Insights, 
Vol. 12, Issue 24, 18 November 2008, available at: http://www.asil.org/insights081118.cfm. 
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not only included to show that abductions still take place in our times – is not 
mentioned in the ICC’s jurisdiction ratione materiae, but this might change in the 
future.28 Furthermore, acts of terrorism might also fall under existing ICC crimes.29 

Now, what is the ICC’s position on suspects30 claiming to have been the victim 
of a male captus? Does it opt for effectiveness (in the sense of achieving 
prosecutions and convictions), male captus bene detentus and a continuation of the 
case? Or is it of the opinion that values such as fairness, human rights and the 
integrity of its proceedings demand that in the case of an irregular arrest, the 
exercise of jurisdiction must be refused: ex iniuria ius non oritur?31 Of course, one 

                                                           
28 As explained in the previous footnote, the ICC Statute, including its jurisdiction ratione materiae, can 
be amended pursuant to Art. 121 of the ICC Statute. In this context, reference should be made to 
Resolution E adopted at the Rome Conference in 1998 (see Annex 1 (‘Resolutions Adopted by the 
United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International 
Criminal Court’) to the Final Act of the United Nations Diplomatic Conference of Plenipotentiaries on 
the Establishment of an International Criminal Court, Done at Rome on 17 July 1998, UN Doc. 
A/CONF.183/10, 17 July 1998). This resolution states, among other things: “The United Nations 
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, 
Having adopted the Statute of the International Criminal Court, (…) Regretting that no generally 
acceptable definition of the crimes of terrorism and drug crimes could be agreed upon for the inclusion, 
within the jurisdiction of the Court, (…) Recommends that a Review Conference pursuant to article 123 
of the Statute of the International Criminal Court consider the crimes of terrorism and drug crimes with 
a view to arriving at an acceptable definition and their inclusion in the list of crimes within the 
jurisdiction of the Court [emphasis in original, ChP].” In the context of the 2010 Review Conference, 
the Netherlands has proposed to include terrorism as a distinct crime in the ICC Statute pursuant to the 
above-mentioned Resolution E (comparable with the method used in 1998 in the context of the crime of 
aggression, meaning that the crime should now be included and that States can later agree on its exact 
definition and on the conditions regarding the exercise of jurisdiction with respect to that crime). See for 
more information on this proposal (and the initial reactions from other States): ASP, Eighth session, The 
Hague, 18 – 26 November 2009, OR (ICC-ASP/8/20), Annex II (Report of the Working Group on the 
Review Conference), paras. 40-51. 
29 See Goldstone and Simpson 2003, p. 24: “The effectiveness of the ICC as a forum for the prosecution 
of acts of terrorism is hampered by the fact that the crime of terrorism may only be included within the 
ICC’s jurisdiction by way of amendment, which can happen no earlier than seven years after the Statute 
has come into force (i.e., 2009). Moreover, if such an amendment is made to the Statute, it will only be 
binding on those States Parties that accept it. In the interim, other kinds of fora must be used to 
prosecute any acts of terrorism that occur, unless of course the acts also fall under the definition of one 
of the crimes already within the ICC’s competence [original footnotes omitted, ChP].” 
30 The word ‘suspect’ has been chosen in this book to typify the person under ICC investigation whose 
charges have not been confirmed yet – the person who will normally make the male captus claim. (After 
the confirmation of the charges, the actual trial process starts and the ‘suspect’ becomes an accused.) 
However, one must be aware of the fact that the term ‘suspect’ has been merely chosen for convenience 
sake: the ICC Statute itself does not use it. See also Hall 2008 A, p. 1097: “The drafters of the Rome 
Statute decided not to use the term “suspect”, in part because some states thought that it would lead to 
premature prejudice against the person targeted by an investigation. However, in line with others who 
have sought to avoid the resulting awkwardness, this Commentary uses the term “suspect” to describe a 
person with regard to whom “there are grounds to believe that [he or she] has committed a crime within 
the jurisdiction of the Court” and with respect to whom the Pre-Trial Chamber has not confirmed 
charges pursuant to article 61 para. 7, at which point a suspect becomes an “accused””. Cf. also Edwards 
2001, p. 332, n. 33. 
31 This dilemma is reminiscent of Packer’s two models of the criminal process: the Due Process Model 
and the Crime Control Model (see Packer 1968, pp. 149ff). See also Trechsel 2005, p. 84: “Crime 
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can assume that much will depend on the exact circumstances here, for example, on 
the sort of male captus involved, but it is nevertheless good to keep this basic 
dilemma in mind when embarking on this study.  

Luckily, this intriguing dilemma can now be examined, for already in the very 
first cases of the ICC, male captus claims were made to which the judges had to 
respond. However, when the first words of this book were written (in September 
2005), when it was not yet clear that the ICC would issue male captus decisions, it 
was already predicted that the ICC would probably be confronted by male captus 
cases some day. This prediction was based on the following two features of the 
ICC’s system.  

First, the ICC cannot try suspects in absentia, that is, without them being present 
in the courtroom.32 Hence, a trial can only commence when the suspect is in The 
Hague and, in most cases, that means that the person must be arrested and 
surrendered.33 In other words, the arrest and surrender normally constitutes a 
conditio sine qua non to prosecution.34  

Secondly, the ICC does not have its own police force. This means that it is 
dependent on others – one could hereby think of States and international forces – in 
the enforcement of arrests and surrenders. It can be seen, to use Cassese’s famous 
and often-quoted metaphor when he was typifying the ICTY, as “a giant without 
arms and legs”35 who “needs artificial limbs to walk and work”.36  

These two features can lead to the following two scenarios.  
First, it may occur that a State is unwilling to cooperate with the ICC, for 

example, because the suspect still enjoys considerable support from the public back 
home and those in power do not feel like taking measures which will not be well 
received by their constituents37 or because those in power are themselves being 
investigated by the Court.38 In those cases, the ICC is dependent on a State which 
does not want to cooperate with the Court in The Hague. The question is how long 
the ICC can wait for suspects to be arrested – how damaging a prolonged period of 

                                                                                                                                               
control emphasizes outcome justice, effectiveness, and speediness, while due process centres on the 
right of the individual, the rights of defence, in short the concept of procedural justice.” 
32 See Art. 63, para. 1 of the ICC Statute. See n. 1 and accompanying text of Chapter VIII for more 
information. 
33 As will become clear in Subsection 3.1 of Chapter VIII, a suspect can also be summoned to come to 
The Hague (without the necessity of arrest). Finally, there is the possibility that a suspect appears 
voluntarily before the judges. However, even though the ICC case of Abu Garda has already shown that 
an arrest may not be necessary, one can assume that this situation will not occur too often. 
34 See also Young 2001, p. 317. 
35 Cassese 1998, p. 13.  
36 Ibid. See in that respect also the title of Maogoto’s article: ‘A Giant Without Limbs: The International 
Criminal Court’s State-Centric Cooperation Regime’ (Maogoto 2004). 
37 Cf. in that respect the case of Croatian ‘war hero’ Gotovina in the context of the ICTY. See also Ph. 
Vallières-Roland, ‘Prosecuting War Criminals: A Critique of the Relationship between NATO and the 
International Criminal Courts’, Centre for European Security and Disarmament (CESD) – Briefing 
Paper, February 2002, available at http://www.isis-
europe.org/pdf/2008_artrel_87_2002_archives_59_paper.natoandiccs.pdf, p. 7. 
38 See in that respect the situation in Darfur, Sudan before the ICC. 



 
 
 

General introduction 

  
 

11

non-cooperation is for the ICC’s credibility in the world.39 Now, the ICC is a 
permanent international criminal court, so in a way, time is on its side: it can wait.40 
However, victims of the suspect in whom the ICC is interested (especially if that 
suspect is still continuing to commit his41 crimes) do not have this luxury: they 
cannot wait. Their existence, in contrast to the ICC’s, is not eternal.42 Hence, it is 
not difficult to imagine that if a situation of non-cooperation lasts for quite some 
time, (international) pressure for ‘results’ will increase. And such pressure will 
probably not only be focused on the non-cooperative State, but also on the ICC itself 
as the latter, in the eyes of the international community, may not have been as 
efficient in trying suspects of international crimes as was hoped for.43 In such a 
situation, it is not unthinkable that ICC officials may be inclined to look for more 
‘creative’ ways in bringing suspects to The Hague,44 even if such methods do not 
strictly follow the legal procedures to which the Court should adhere.45  

                                                           
39 Cf. Ruxton 2001, p. 20, writing on the experience of the ICTY: “We had great difficulty in securing 
arrests in the early period. To such an extent that the credibility of the whole institution was put in 
jeopardy.” 
40 See the following words of Chief Prosecutor of the ICC Moreno Ocampo: “To be indicted by the ICC 
is very serious. I would like Harun to be arrested quickly, but the court is a permanent one and it can 
wait.” (S. Bradley, ‘Prosecutor has Darfur masterminds in sights’, Swissinfo, 12 March 2008, available 
at: http://www.swissinfo.org/eng/search/Result.html?siteSect=882&ty=st&sid=8848704.) 
41 As will become clear in the remainder of this study, almost all the suspects who will be reviewed in 
this book have the dubious honour of being male persons. As a result, the words ‘he’ and ‘his’ will be 
used when the sex of the suspect to which is being referred is not clear. For convenience sake, the 
masculine words ‘he’ and ‘his’ will also be used for other persons than suspects if the sex of that person 
is unclear. However, it is evident that in both situations, the feminine words ‘she’ and ‘her’ could and 
should be read here as well.     
42 See the above-mentioned (see n. 40) interview where Moreno Ocampo’s words “it can wait” are 
followed by: “The problem is the victims. Harun is still active. It’s not just about 
punishing him; we need to stop his activities.” (Bradley 2008.) Note furthermore that long delays may 
also have other consequences, see Harmon and Gaynor 2004, p. 410, writing on the context of the 
ICTY: “Delays in securing the prompt arrest of indicted persons result in considerable problems in 
prosecuting and defending cases in the ICTY. The quality and availability of evidence may deteriorate 
over time: memories fade, witnesses die, and as witnesses settle into new, stable lives in the former 
Yugoslavia and elsewhere, some become reluctant to The Hague to retell and, in a sense, relive the 
horror of their past experiences.” 
43 This, in turn, could have an effect on the credibility of the ICC. Cf. in that respect the following 
quotation from 1996 – the year in which not even one of the over fifty indicted persons had been 
detained by the ICTY – of the then ICTY’s Prosecutor Goldstone: “This failure of the ICTY to follow 
through and arrest those indicted could well be fatal to the credibility of the Tribunal”. (Goldstone 1996, 
p. 13.) (It must be noted, of course, that the ICC has already several suspects in its custody, but the 
remark of Goldstone can still be relevant for those (future) ICC situations under investigation where 
suspects are not surrendered to The Hague.) See finally also the words of Ruxton in n. 39. 
44 See also the ICC OTP’s ‘Informal expert paper: Fact-finding and investigative functions of the office 
of the Prosecutor, including international co-operation’, 2003, available at: http://www2.icc-
cpi.int/NR/rdonlyres/490C317B-5D8E-4131-8170-7568911F6EB2/248459/372616.PDF, para. 89: 
“Articles 91 and 92 set forth arrest procedures in coordination with requested States. [The arrest 
procedures of the ICC, including Artt. 91 and 92 of the ICC Statute, will be addressed in detail in 
Chapter VIII of this book, ChP.] However, situations may arise where the Prosecutor is compelled, due 
to non-co-operation by a requested State or the sensitivity of “tipping off” the requested State, to explore 
ad hoc measures to effectuate arrest. The type of co-operation the Prosecutor may need from various 
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Although such a scenario will probably not happen too often (it cannot be 
completely excluded, however), the second scenario of an alleged male captus can 
occur quite easily. (It is also this scenario by which ICC judges were confronted in 
their very first case.) What is meant is the situation that a State (or international 
force) allegedly arrests or detains a suspect unlawfully before surrendering him to 
the ICC.46  

It is not difficult to imagine that especially in a State (recently) torn apart by 
war,47 less attention may be paid to exactly following the legal rules in 
arresting/detaining a person. Only a month after the above-mentioned prediction 
was made in September 2005, a situation occurred which confirmed the idea that the 
ICC would probably have to decide a male captus case stemming from this second 
scenario at some stage. This situation had to do with the ICC’s case in Uganda, 
against the (initially) five leaders of the LRA: Joseph Kony, Vincent Otti, Raska 

                                                                                                                                               
States to execute an arrest warrant under these circumstances could lead to innovative and extraordinary 
measures not contemplated by the Statute or the rules.” Cf. in that respect also the (failed) attempt in 
2007 of the ICC to divert a plane, allegedly carrying ICC suspect Harun, see P. Worsnip, ‘ICC bid to 
arrest Sudan suspect failed – spokeswoman’, Reuters, 6 June 2008, available at: 
http://www.reuters.com/article/idUSN06455243: “The idea was to divert a plane carrying Ahmad 
Harun, Sudan’s minister for humanitarian affairs, as it was heading for Saudi Arabia, where the annual 
Muslim haj pilgrimage is held in Mecca, [ICC] spokeswoman Florence Olara said. The pilgrimage, 
which Muslims must perform at least once if they are able, took place last year from Dec. 17-21. “Using 
cooperation from some states, the plane would have been diverted,” Olara said. “There was a country 
ready to receive the plane once it was diverted, but he was tipped off and got off the plane. So he never 
went to Mecca.”” See finally also Gillett 2008, p. 27: “In light of the difficulties experienced by the ICC 
in its efforts to arrest those people accused of international crimes, creative solutions grounded in the 
principles underpinning the Rome Statute must be explored.” (Note, however, that Gillett does not see a 
solution in, for example, an abduction legally ‘approved’ by the male captus bene detentus rule, see 
ibid., p. 24.)  
45 Cf. in that respect the ICTY Dokmanovi�  case (see Subsection 3.1.1 of Chapter VI) where an 
investigator of the ICTY lured (see Subsection 1.3 of Chapter III for more information on this method) 
Dokmanovi�  from the Former Republic of Yugoslavia to Croatia where he was subsequently arrested, 
an operation which was deemed legal by the ICTY, but not by Sluiter (2001, p. 153) who qualified 
Dokmanovi� ’s arrest as unlawful. (Cf. also Scharf 1998, p. 376 and Van Sliedregt 2001 B, p. 79.) See 
finally Swart 2002 C, p. 1675 (writing about “abduction and other methods of getting hold of a 
person”): “There may be a special temptation to use these methods in relation to States which have 
refused to comply with requests or orders for arrest or transfer issued by a tribunal.”  
46 Indeed, even private individuals may play a role in this context, see again the ICC OTP’s ‘Informal 
expert paper: Fact-finding and investigative functions of the office of the Prosecutor, including 
international co-operation’, 2003, available at: http://www2.icc-cpi.int/NR/rdonlyres/490C317B-5D8E-
4131-8170-7568911F6EB2/248459/372616.PDF, para. 89: “Alternatively, arrests may simply be 
spontaneously effected by private individuals in absence of any request or authorisation. This has on 
occasion occurred before the ad hoc Tribunals, where third parties have, via irregular processes, simply 
detained indictees on their own initiative and thereafter delivered them to peacekeeping forces obliged 
to transfer indictees to the seat of the Tribunal, thus prompting an immediate jurisdictional challenge 
before a Pre-Trial Chamber.” This topic will also be addressed in detail in this book. 
47 This may also constitute an additional complication for the ICC’s functioning: in contrast to several 
other international(ised) criminal tribunals, the ICC may often have to deal with ongoing conflicts. 
However, it should also be noted that the fact that the ICC may operate in such a context does not 
necessarily mean that it will be harder for the ICC to have persons arrested, see n. 35 and accompanying 
text of Chapter VIII. 
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Lukwiya, Okot Odhiambo and Dominic Ongwen.48 After it had become clear in 
2005 that some of the rebels led by Vincent Otti might have fled to neighbouring 
DRC, the Los Angeles Times stated that Ugandan President Museveni “has said if 
the Congolese army doesn’t apprehend the rebels, he’ll send his army across the 
border to do the job”.49 Although this case has not seen any arrests yet, it is clear 
that if Otti were to be arrested in the DRC by the Ugandan army, he would probably 
claim to have been kidnapped before being brought to The Hague by the Ugandan 
authorities.50 

Furthermore, the inter-State context of the struggle against terrorism described 
above may also lead to States taking a tougher stance on suspects of serious crimes 
more generally. That, in turn, may also have its consequences for the ICC, because 
that institution, as explained, is dependent on those States.51   
 
2 GOALS, CENTRAL QUESTION AND METHODOLOGY  
 
It is clear from the above section that this study more generally wants to combine 
two fascinating subjects which have not previously been put together in one book: 
male captus bene detentus and the ICC. As a result, the Latin maxim, the ICC (arrest 
and surrender) system and, most importantly, the area where these two subjects 
merge, namely the actual ICC position on male captus cases, will be thoroughly 
analysed. This might not merely be interesting to the reader; perhaps it might also be 
helpful. One could think here of (ICC) judges struggling with the topic and in need 
of more background information. Nevertheless, with respect to the ICC male captus 

                                                           
48 The proceedings against Raska Lukwiya were terminated on 11 July 2007 when it became clear that 
Lukwiya was killed on 12 August 2006, see ICC, Pre-Trial Chamber II, Situation in Uganda, In the 
Case of The Prosecutor v. Joseph Kony, Vincent Otti, Okot Odhiambo, Raska Lukwiya, Dominic 
Ongwen, ‘Decision to Terminate the Proceedings Against Raska Lukwiya’ (Public), ICC-02/04-01/05, 
11 July 2007.  
49 E. Sanders, ‘Ruthless Rebels of Uganda Appear to Be Losing Steam’, Los Angeles Times, 10 October 
2005, available at: http://articles.latimes.com/2005/oct/10/world/fg-uganda10. Cf. also the following 
words (which seem to constitute implicit concerns) of UNSG Annan one year later in his Report of the 
Secretary-General pursuant to resolutions 1653 (2006) and 1663 (2006), 29 June 2006, S/2006/478, 
para. 54: “It should be emphasized that the countries of the region have an overwhelming capacity to 
address the LRA threat. If the Governments in the region find a mutually agreeable way to strengthen 
cooperation on the ground among their security forces, it could create a solid basis to deal more 
effectively with the lingering threat from LRA. However, I would urge them to seek a coherent 
approach to this challenge, which should be based on strict adherence to the provisions of international 
law, including respect for the inviolability of the internationally recognized borders and territorial 
integrity of the States affected by the activities of LRA and other illegal armed groups.” 
50 Currie (2007, pp. 383-384) provides another example, namely of a national leader or another 
perpetrator who commits crimes on the territory of an ICC State Party and then flees to a non-State 
Party: “One can easily imagine circumstances in which vengeful politicians in a post-conflict or post-
dictatorship government were motivated enough by an individual’s crimes to employ their own forces – 
or bounty hunters – to apprehend their otherwise unreachable quarry.” Note that Kony, Odhiambo and 
Ongwen are believed to have fled to Sudan, but this State “has given permission to the Ugandan army to 
pursue the wanted individuals on Sudanese territory.” (Bekou and Shah 2006, p. 524, n. 132.) 
51 Cf. in that respect also Ülgen 2003, p. 441 (writing on the context of the ICTY, an institution which is 
also dependent on States). 



 
 
 
Chapter I 

  
 
14 

position, this study does not want to confine itself to a ‘mere’ description or 
analysis; it also wants to know how the ICC position is doing in a broader context. 
In short, it wants to assess. All this leads to the following 
 
Central question:  
 
How does the ICC currently cope with the dilemmas that a male captus case can 
give rise to and how should this approach be assessed? 
 
Describing and analysing the principle male captus bene detentus, the ICC (arrest 
and surrender) system and the current ICC position on the male captus issue is 
unproblematic in terms of methodology. These subjects and their correlations ‘only’ 
have to be sorted out and written down in such a manner as to be clearly understood 
by the reader. 

It is the assessment exercise that needs some explanation here. This study is 
interested in two main questions, namely 1) how similar or different is the ICC male 
captus position to the position of other courts that have dealt with this problem 
before; and 2) how is the ICC position to be assessed in relation to its own law? 
Hence, what this study is striving for is to create two evaluative frameworks against 
which the ICC male captus position can be assessed, an external one (vis-à-vis the 
position of other courts) and an internal one (vis-à-vis the law of the ICC itself).     

The last evaluative framework is probably the most important one for the ICC. It 
wants to compare the actual ICC male captus position with what the law of the ICC 
prescribes the judges to do. By making such a comparison, one can hopefully see if 
the practice of the ICC is in conformity with the theory, if the law in action is in 
accordance with the law in the books. This framework will be created by a detailed 
examination of Article 21 of the ICC Statute, which is entitled ‘Applicable law’ and 
which prescribes the legal route that judges must follow in making their decisions. It 
is submitted that with help of this framework, one should be able to see if the ICC is 
functioning as it should function according to its own law. 

The first evaluative framework is more non-committal but certainly no less 
interesting. Its goal is not to see whether the ICC is acting as it should act; its goal is 
to see how other judges have coped with the problem in order to find out whether 
the ICC judges follow their colleagues or whether they take a different stance (and, 
if possible, what the reasons for potential divergence are/could be). Even if the ICC 
judges are not obliged to follow case law from other jurisdictions,52 it is the opinion 
of this study that an examination of this case law can nevertheless be instructive as a 
comparison will help in elucidating the exact position of arguably the most 
important institution in the field of international criminal justice in this old53 and 

                                                           
52 Whether this is truly the case will be addressed when examining Art. 21 of the ICC Statute, see 
Chapter IX of this study.  
53 Bauer notes, for example, that Baldus de Ubaldis (1327-1400), one of the most famous jurists from 
the Middle Ages, already argued that a court has no jurisdiction over a person who has been the victim 
of an abduction on foreign territory: “„In isto puncto videtur prima facie dicendum, quod quum dictus 



 
 
 

General introduction 

  
 

15

very interesting discussion in which so many have given their opinions before.54 
This framework will be created by reviewing the position of courts dealing with 
male captus cases from the context between States on the one hand and between 
States and international(ised) criminal tribunals other than the ICC on the other.55 

This study will try to examine case law, literature and regulatory documents as 
objectively (but certainly not uncritically!) as possible because it is believed that 
only such an approach can lead to useful internal and external evaluative 
frameworks. However, the material can sometimes be interpreted in several ways. In 
such instances, this study will, of course, not hesitate in taking a position either.  

This latter point also has to do with the third and final objective of this study; as 
well as more generally combining two fascinating subjects which have not 
previously been put together in one book and more specifically answering the 
above-mentioned central question, this study also seeks to make a contribution to 
the male captus discussion itself, to the discussion as to how ICC judges and judges 
in general can best deal with alleged irregularities in the pre-trial phase of their case, 
to the discussion on how proceedings can be achieved which are considered both 
effective and fair. Hence, this study will also contain several recommendations, of 
which the most important ones will be presented in the final chapter, after the 
central question of this book has been answered.  
 
 
 
 
 
 
                                                                                                                                               
violenter captus, licet extra territorium, est quocumque modo sub fortia judicis, ubi deliquit, ibidem 
veniat puniendus. Sed his non obstantibus est veritas: quia non licuit eum capere in territorio alieno … 
forma (sc. remissionis) non servata debet captus tanquam spoliatus propria libertate in eandem 
libertatem restitui.“ [emphasis in original, ChP]” (Bauer 1968, p. 144, n. 2.) 
54 In addition to this evaluative value for this study, an overview of male captus case law from other 
jurisdictions can also be helpful to (ICC) judges struggling with the male captus problem and in need of 
more background information, just like the general information on the maxim itself and the ICC’s 
surrendering system. After all, in many cases where a judge is confronted by a male captus case, 
abundant reference is often made by the Defence and Prosecution to male captus cases from different 
jurisdictions. For example, in the first male captus case before the ICC’s Appeals Chamber (ICC, 
Appeals Chamber, Situation in the Democratic Republic of the Congo, In the Case of The Prosecutor v. 
Thomas Lubanga Dyilo, ‘Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision 
on the Defence Challenge to the Jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute of 3 
October 2006’ (Public Document), ICC-01/04-01/06 (OA4), 14 December 2006), all the parties 
involved referred to (inter)national case law to back their positions. Overviews, which summarise the 
most important male captus cases from both the inter-State context and the context of the 
international(ised) criminal tribunals, may to a certain extent help judges who can no longer see the 
wood for the trees, who are trying to assess the relevance of these cases for their own decision, who are 
more generally struggling with the dilemmas male captus cases can bring forth and who would not mind 
to learn from the views of other judges who have already coped with the problem (even if they would 
not be obliged to follow their views). 
55 The precise benchmarks, namely the exact courts to be used in this external framework, will be further 
explained in Chapter IV. 
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3 OUTLINE  
 
This research is composed of five parts. 

Part 1 (and Chapter I) will end with this section and consists of a first 
introduction to the subject, including the goals, central question, methodology and 
outline of this study. 

Before examining the status of male captus bene detentus in practice, the maxim 
itself will be scrutinised in Part 2. “Where does it come from?” and “What does it 
mean exactly?” are the two main questions of this rather theoretical part. As a result, 
an attempt will be made to find the (Roman?) origin of these four Latin words 
(Chapter II). In addition, the different elements of the maxim will be thoroughly 
analysed (Chapter III). In this third chapter, answers will be provided to four main 
questions, namely 1) “Which male captus situations exist?”, 2) “What is violated by 
these male captus situations?”, 3) “Who violates?” and 4) “What are the 
consequences of such violations?” At the end of this part, the reader will have been 
presented with concepts, delimitations and definitions which are necessary for a 
good understanding of the rest of this study. 

In Part 3, after a short introduction (Chapter IV), the material necessary to create 
the external evaluative framework will be presented: attention will be paid to male 
captus case law from the context between States (Chapter V) and from the context 
between States and international(ised) criminal tribunals (Chapter VI). Furthermore, 
and when necessary for a better understanding of the problem, information will also 
be provided on (the reaction by) legal literature (to those cases) and on the legal 
systems in which those different courts function – one could hereby think of the 
transfer regime in the context of the international criminal tribunals. Finally, in 
Chapter VII, the principles distilled from Part 3, the actual external evaluative 
framework of this study, will be presented. 

Part 4 is dedicated to the ICC. After providing general information on its arrest 
and surrender regime (Chapter VIII), attention will be paid to the crux of the internal 
evaluative framework: Article 21 of the ICC Statute (Chapter IX). After that, the 
two most important subjects of this study – male captus bene detentus and the ICC – 
will be put together to find the ICC’s current position on this (by then hopefully 
very familiar) maxim (Chapter X).  

In Part 5 (and Chapter XI) – the conclusion of this research – the successive parts 
will be brought together in order to answer the study’s central question: “How does 
the ICC currently cope with the dilemmas that a male captus case can give rise to 
and how should this approach be assessed?” Furthermore – and in an effort not to 
deliver only a descriptive and analytic work – recommendations will be provided 
which might hopefully be of help to anyone interested in the topic, in particular the 
ICC judge confronted by a male captus. Finally, this study will end with a brief 
epilogue. 



 

  
 

PART 2 
 
 

ANALYSING MALE CAPTUS BENE DETENTUS 



 

  
 



 
 
 

CHAPTER II 
THE ORIGIN OF THE MAXIM  

  
 

19

1 INTRODUCTION  
 
This chapter should start with an explanation as to why it will be somewhat different 
from the rest of this study. As will be shown in the next part of this book – perhaps 
it has already become clear from some sentences written in the previous chapter – 
this study will in principle only look at male captus cases where a jurisdictional 
border has been crossed. Of course, male captus bene detentus may be applied 
within one and the same jurisdiction as well, meaning that a judge from State A 
would approve the trial of a suspect who was improperly arrested in State A by State 
A police forces. However, as the ‘target’ context of this book, that of the ICC, is 
characterised by a suspect being tried in another jurisdiction than the one in which 
he was arrested, only male captus cases with a multi-jurisdictional dimension will 
be examined in this study. To be even more precise, attention will only be paid to 
multi-jurisdictional male captus cases where the border of a country has been 
crossed.1 (There are also multi-jurisdictional male captus cases within one and the 
same country, for example between the several States of the US.)2 This further 
delimitation has been chosen because the surrender of a suspect from a country to an 
international criminal tribunal like the ICC is more akin to (although absolutely not 
the same as) extradition between two sovereign countries than to surrender between 
two entities within one sovereign country. After all, the ICC and the country which 
surrendered the suspect are not equal parts of a higher sovereignty, such as, for 
example, Texas and Ohio are of the US. Because of this international focus, it may 
be good to slightly adjust the introductory and rather general definition of male 

                                                           
1 Note that the focus should be here on the country’s legal border. After all, it might be possible that the 
person surrendered into the jurisdiction of the court does not physically leave the geographical national 
borders of a State. For example, when the Dutch authorities transfer or surrender a person from their 
own national jurisdiction to the ICTY or ICC (which have their headquarters in The Hague), a national 
jurisdictional and not a national geographical boundary is crossed. (The same goes for Sierra Leone and 
the SCSL and other internationalised criminal tribunals (with the exception of the STL).) 
2 Despite the fact that almost all the political entities within the country US are called ‘States’, the word 
‘State’ in his book is most often used to designate an independent, sovereign country. 
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captus bene detentus as could be found in the first chapter of this book3 because the 
words “was brought into the power of that court” could also be applied to a purely 
domestic context, a context on which this book does not focus. Hence, it is 
suggested to now understand the maxim to mean that a court can exercise 
jurisdiction over a person, even if the way that person was brought from one 
jurisdiction to another (namely the jurisdiction in which the court before which the 
suspect is now standing operates) was irregular. 

Why then is this chapter different? As it is merely looking at the origin of the 
maxim, which may perhaps be found in a purely national setting, the above-
mentioned delimitation does not need to be applied here as well. Nevertheless, the 
fact that the purely internal situation might also be looked at in the following pages 
does not mean that special attention cannot be paid, in this chapter as well, to the 
most interesting context for this book, namely the one where national borders are 
crossed.  

 
2 ROMAN ORIGIN ? 
 
In several books and articles in which the topic of male captus bene detentus is 
addressed, history is often used to illustrate and contextualise the problem involved. 
One of the most comprehensive books on this subject, Wilske’s Die 
völkerrechtswidrige Entführung und ihre Rechtsfolgen, even starts with the mythical 
Oedipus who, while in exile in Kolonos, had to defend himself against agents from 
Thebe who tried to bring him back to their territory “mit List und Gewalt”.4 One of 
the oldest historical inter-State male captus cases in which not only the abduction 
itself but, more importantly, also its legal context are described can be found in an 
article by O’Higgins. It is the intriguing case of Dr. John Story, who was seized by 
British agents in Antwerp in 1569:  

 
Story (…) was a bitter persecutor of religious dissentients under Mary. During the 
reign of Elizabeth he was under suspicion for some time and eventually was arrested. 
He escaped and with the aid of the Spanish Ambassador in London reached asylum in 
Flanders. Here, under the Duke of Alva, he was given the task of searching all vessels 
that called at Antwerp for English goods, and in particular for heretical books. 
Believing that Story was engaged in plotting against Elizabeth, Cecil instructed some 
of his agents to abduct Story from Spanish territory. Story was induced to board a 
ship at Antwerp by the report of one of Cecil’s agents that it carried a number of 
blasphemous books. As soon as Story came aboard the vessel set sail for England, 
where he was put on trial for treason. He denied the jurisdiction of the English courts 
on the ground that he had become a Spanish national but made no attempt to oust 
their jurisdiction on the ground of the violation of Spanish sovereignty committed by 
Cecil’s agents. The Spanish Ambassador did on two occasions demand Story’s 

                                                           
3 See Subsection 1.1 of the previous chapter: a court can properly detain a person (read: can properly 
exercise jurisdiction over a person) (bene detentus), even if that person was brought into the power of 
that court in an irregular way (male captus). 
4 Wilske 2000, p. 27. 
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release and the punishment of those who has been concerned in his abduction. But 
without result and Story was executed [original footnotes omitted, ChP].5          

 
Now, this is all very interesting, but it does not say anything about the history of the 
principle itself. Who was the first to ‘invent’ the maxim as such, namely the four 
words male captus bene detentus?6 In his report to the Re Argoud case, which will 
be examined in detail in Subsection 2.1 of Chapter V, rapporteur Comte is sure of at 
least one thing, namely that the maxim “is certainly not from Virgil”. 7 However, that 
does not help this study further, of course. Nevertheless, Comte’s remark may imply 
that the maxim has antique roots (even if these roots cannot be traced back to the 
Roman poet Virgil).  

Since the four words are Latin, it is indeed not illogical to think that their origin 
might be found in antiquity. In fact, an initial inquiry into some basic sources 
dealing with Latin rules8 shows that a considerable number of them can be traced 
back to Roman times. To give two well-known examples: Cicero’s already-
mentioned phrase from Pro Milone: silent [enim] leges inter arma9 (“[l]aws are 
silent amid arms”)10 and Celsus’ phrase [i]us est ars boni et aequi11 (“[l]aw is the 
science of what is good and just”).12 However, this is not the case with male captus 
bene detentus. This fact alone should make one doubt whether the above-mentioned 
(and prima facie logical) mental leap is in fact correct. Notwithstanding this 
uncertainty, the rule has often been labelled in literature as a(n “ancient”13 or 
“old”) 14 Roman maxim.15 Unfortunately (but perhaps understandably), in none of 
these articles, a reference to a Roman source is made. 

Therefore, it might be useful to shift the focus of this quest from the more basic 
sources dealing with Latin maxims to Roman law itself to see whether the latter 
reveals some information on the origin of male captus bene detentus.  

                                                           
5 O’Higgins 1961, pp. 281-282. 
6 Or other representations of the same maxim such as: mala captus bene detentus or male captus bene 
iudicatus. The latter version of the adage is arguably the most correct one (see, for example, Schultz 
1967, Poort 1988, Grams 1994, Bugnion 2002 and Van der Wilt 2004) as it represents the best 
translation of the idea that a judge can try a person/can exercise jurisdiction over him (iudicare), even if 
the way that person was brought into the court’s jurisdiction was irregular. In addition, this formulation 
of the maxim also circumvents the possible confusion which might be created by the fact that an 
unlawful detention (which one may easily translate as male detentus) may also fall within the notion of 
male captus), see n. 6 and accompanying text of Chapter III. However, since the maxim is most often 
written as male captus bene detentus (and thus recognised as such), the latter version will be used in this 
book. 
7 Court of Cassation (Criminal Chamber), Re Argoud, 4 June 1964, International Law Reports, Vol. 45 
(1972), p. 104 (Report of M. le Conseiller Comte). 
8 See, for example, Stein 1966 and Liebs, Lehmann and Strobel 1982. 
9 See Liebs, Lehmann and Strobel 1982, p. 197. See also n. 18 of Chapter I. 
10 Garner 2004, p. 1758. 
11 See Liebs, Lehmann and Strobel 1982, p. 105. 
12 Garner 2004, p. 1728. 
13 See, for example, Webb 1975, p. 171, Gray 1991, p. 172 and Stark 1993, p. 125. 
14 See, for example, Goldie 1987, p. 131, n. 31.  
15 See, for example, Cherif Bassiouni 1973, p. 45, Vincenzi 1987, p. 211 and Semmelman 1992, p. 514. 
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In such an examination, one should not leave out the legislation of Emperor 
Justinian (483-565), which 

 
mark[ed] the end of the first period of the history of Roman law and the beginning of 
the second period. Together the Digest, the Code and the Institutes give a 
comprehensive picture of the way in which Roman law developed from the first 
century BC up to and including the sixth century. Although the compilers 
undoubtedly altered the texts in places, adapting them to their own time, they did not 
make any major changes. Consequently these three works are still the most important 
source of our knowledge about classical Roman law.16 

 
Unfortunately, the maxim will not be found in the Digest, Code and Institutes 
either.17 In fact, some rules seem to point to a(n international) legal context in which 
a rule like male captus bene detentus had perhaps no place at all. Taking the “most 
important”18 work of the three, the Digest, as an example, and focusing first on the 
most interesting (inter-State) context for this book, the following rules are quite 
illustrative in that respect:  
 

-The governor of a province has authority only over the people of his own province, and 
that only while he is in the province. For the moment he leaves it, he is a private citizen. 
Sometimes he has power even in relation to non-residents, if they have taken direct part 
in criminal activity. For it is to be found in the imperial warrants of appointment that he 
who has charge of the province shall attend to cleansing the province of evil men; and no 
distinction is drawn as to where they may come from.19 (…) -One who administers justice 
beyond the limits of his territory may be disobeyed with impunity.20 (…) -It is customary 
for the governors of provinces in which an offense has been committed to write to their 
colleagues [in whose provinces] the perpetrators are alleged to live, requesting that they 
be returned along with those who are to prosecute them; this also is laid down in a 
number of rescripts.21 

 
From such rules, the 17th century writer Matthaeus (logically) concludes that the 
governor from a province where a crime was committed could not arrest the alleged 
perpetrator on his own authority if the latter was residing in another province.22 He 
continues:  
 

But the commentators ask what must be said if a judge has begun the pursuit of an 
accused person in his own territory, or when the accused was escaping into another 
territory. Can he continue to chase and arrest him? It is nearer to the truth to say that 
he cannot do so; for if he were to do so, he would be exercising jurisdiction in 

                                                           
16 Tellegen-Couperus 1993, p. 148. 
17 One can easily scan these works on the very practical website 
http://www.thelatinlibrary.com/justinian.html. 
18 Stein 1999, p. 33.  
19 D.1.18.3 (from Paul, Sabinus, book 13). See Mommsen, Krueger and Watson 1985 A, pp. 34-35.   
20 D.2.1.20 (from Paul, Edict, book 1). See Mommsen, Krueger and Watson 1985 A, p. 42.   
21 D.48.3.7 (from Macer, Duties of the Governor, book 2). See Mommsen, Krueger and Watson 1985 B, 
p. 801a. 
22 See Hewett and Stoop 1994, p. 498.  
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another’s territory, not in his own. Everyone realised how dangerous this would be 
and how easily it would offer a reason for conflict.23   

 
This valid argument is very simple yet very strong. If two States wish to live 
peacefully together, they should respect each other’s sovereignty. Conversely, lack 
of this necessary respect will lead to distrust and potentially to complete chaos. That 
this powerful argument has not lost any strength over the centuries is evidenced by 
the UNSC’s condemnation of Eichmann’s abduction in Argentina (see Subsection 
3.3.2 of Chapter III for more information).  

This short overview appears to show that inter-State abductions were not 
permissible in antiquity either. Nevertheless, that does not necessarily imply that the 
rule male captus bene detentus was never applied in those days.24 An analogy can be 
drawn to modern times here: even though the UNSC did indeed condemn the inter-
State abduction of Eichmann, it did not lead to the refusal of exercising jurisdiction 
in the Israeli courts, where the judges applied male captus bene detentus. 
Notwithstanding this, and reconsidering the above-mentioned rule that “[o]ne who 
administers justice beyond the limits of his territory may be disobeyed with impunity 
[emphasis added, ChP]”, one may doubt whether the international legal context of 
classical Roman law offered a good breeding ground for the growth of male captus 
bene detentus.  

In the 1991 case Opinion in State v. Ebrahim,25 which will be addressed in more 
detail in Chapter V, Judge Steyn of the South African Appellate Division (Supreme 
Court) examined “our common law”26 on the issue of an abduction’s effect on the 
jurisdiction of a court. As this South African common law “is still substantially 
Roman-Dutch law as adjusted to local circumstances”27 Steyn also looked at Roman 
law. Referring to exactly the same rules from the Digest already mentioned supra,28 
Steyn explains:  
 

This limitation on the legal powers of Roman provincial governors and lawgivers is 
understandable and was unavoidable in the light of the great number of provinces 
comprising the Roman Empire in classical times, with their ethnic and cultural 
diversity, and their different legal systems which the politically pragmatic Romans 
allowed to remain largely in force in their conquered territories. Until late in the 
history of the Roman Empire certain provinces were controlled by the Senate and 
others by the Emperor. Intervention by one province in the domestic affairs of another 
was a source of potential conflict. In order to maintain sound mutual relations, a 

                                                           
23 Ibid. 
24 It is therefore hard to agree with Burr, who states with (a probably unjustified) certainty that “Roman 
courts (…) declined to exercise jurisdiction over kidnapped suspects brought before (…) [their] courts 
[original footnote omitted, ChP].” (Burr 2001, p. 108.)  
25 In this chapter, the edited and abbreviated English translation in International Legal Materials 
(prepared by John Dugard) was used: Supreme Court (Appellate Division), Opinion in State v. Ebrahim, 
16 February 1991, 31 International Legal Materials (1992), pp. 888-899. 
26 Ibid., p. 892. 
27 Ibid., p. 895. 
28 See ns. 19-21 and accompanying text. 
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practice developed among provincial governors relating to the arrest and extradition 
of offenders.29    

 
After clarifying the fact that this practice became law in Justinian’s Novellae 
Constitutiones,30 he concludes: 
 

It is inconceivable that the Roman authorities would recognize a conviction and 
sentence, and allow them to stand, when they were the result of an abduction of a 
criminal from one province on the order or with the co-operation of the authority of 
another province. This would not only have been an approval of illegal conduct, and 
therefore a subversion of authority, but would also have threatened the internal inter-
provincial peace of the Empire.31   

 
This conclusion confirms the above-mentioned idea that acceptance of a rule which 
approves the trial of an internationally abducted person would not have seemed very 
appropriate in classical Roman law.  

What can be said about the domestic context of classical Roman law? Again, one 
can turn here to Matthaeus, who also explains the arrest procedure in this context:  
 

If an accused person is present [in a footnote from the editors, one can read that here 
is meant “in the province”, ChP] or if it is known to the judge where he is hiding, he 
orders him to be produced and taken into custody by an apparitor (minor public 
servant) (…). And it makes no difference whether he is arrested in public or at his 
home. Now some people think that formerly it was not permissible to drag an accused 
out of his house, but this is not true, for the rule which forbids this pertains to civil, 
not criminal cases (…). On the contrary, men can even be dragged from a sacred 
building, if they are accused of the more serious crimes like murder, adultery, or 
abduction (…).32 

                                                           
29 Supreme Court (Appellate Division), Opinion in State v. Ebrahim, 16 February 1991, 31 International 
Legal Materials (1992), p. 893. 
30 Ibid. See Novella 134, Chapter 5: “When any one of the criminals whom we have just mentioned 
conceals himself, or leaves the province in which he has committed the offence, We order the judge to 
call him into court by the publication of lawful edicts, and if he does not obey, the judge shall proceed in 
the manner prescribed by the laws. If it should be ascertained that the guilty party is living in some other 
province, We order the judge of the district in which the offence was committed to notify the judge of 
the province in which the delinquent resides, by means of a letter, to arrest him on his own responsibility 
and that of his court, and to send the accused to him. When the judge who has received a public letter of 
this kind fails to do what We have stated, and his court does not surrender the criminal, or if it does not 
execute the orders given it, We decree that the said magistrate shall pay a fine of three pounds in gold, 
and his court an equal amount. If, induced by a desire for gain, a judge, or any officer of his court, does 
not arrest a person of this description, or if, after having arrested him, he does not deliver him up, he 
shall, after conviction, be deprived of his office, and sent into exile.” 
31 Supreme Court (Appellate Division), Opinion in State v. Ebrahim, 16 February 1991, 31 International 
Legal Materials (1992), p. 894. 
32 Hewett and Stoop 1994, p. 497. The word “or” (in the sentence: “If an accused is present [in the 
province], or if it is known to the judge where he is hiding”) might be a little confusing here. One could 
namely understand it to mean that a person can also be dragged from his home when the person is not 
living in the province if the judge knows where he is hiding abroad. Nevertheless, as has been shown 
earlier, one was not allowed to do that.  
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This information could be interpreted as meaning that the above-mentioned breeding 
ground for male captus bene detentus was perhaps more present in the domestic 
field than in the international context. However, the fact that an accused could be 
dragged out of his house in criminal cases is not an indication that the rule male 
captus bene detentus was accepted in classical Roman domestic law: if arresting a 
person at home was legally possible (as is the case in our modern society if law 
enforcers have fulfilled several procedural conditions) then one can no longer speak 
of male captus as the captus was perfectly legal: bene captus. Logically, if there is 
no male captus involved, then the judge cannot pronounce a decision summarised 
by the maxim male captus bene detentus. After all, in such a situation, the essential 
premise (namely that there was an irregular arrest) is not fulfilled. In conclusion, 
strong doubts remain about the origin of the Latin maxim in classical Roman law.   

Until now, the focus of this Roman law survey was on classical Roman law, 
which ‘merely’ deals with a specific Roman law period (even if that period covers 
no less than seven centuries). However, also in more general sources on Roman 
criminal law, the maxim was not found.33    

Although this survey cannot and will not be exhaustive, it is, in any case, clear 
that the true origin of the maxim is extremely difficult to find in sources on Roman 
criminal law. In fact, the legal contexts searched do not seem to be perfect places for 
the maxim to flourish at all.  

In conclusion, one could assert that, notwithstanding its old-fashioned 
appearance, male captus bene detentus does not seem to have its roots in Roman 
criminal law. The four-word phrase may be Latin, but it is probably not Roman.34 
 
3 MODERN ORIGIN ? 
 
In fact, the origin of the four-word Latin phrase may perhaps be relatively modern: 
the oldest text found which actually uses this phrase is M.H. Cardozo’s article 
‘When Extradition Fails, Is Abduction the Solution?’, which was published in the 
American Journal of International Law of January 1961.35 Cardozo hereby refers to 

                                                           
33 Books searched include Mommsen 1955 (“the platform on which any worker in the field of Roman 
criminal law must build” (Robinson 1995, p. x)), Strachan-Davidson 1969 and Santalucia 1998.     
34 Cf. in that respect, for example, the Latin maxim nullum crimen, nulla poena sine lege, which can be 
traced back ‘only’ to P.J.A. Feuerbach, Lehrbuch des gemeinen in Deutschland gültigen peinlichen 
Rechts, Georg Friedrich Heyer: Giessen 1801, para. 20. See Schreiber 1976, p. 17: “Die lateinische, bis 
heute allgemein gebräuchliche Formulierung des Satzes findet sich bekanntlich erstmals bei Feuerbach, 
und zwar in § 20 seines im Jahre 1801 erschienenen Strafrechtslehrbuches. Freilich hat Feuerbach hier 
dem Prinzip im Rahmen seines – später noch eingehend zu erörternden – Systems nur die klassisch 
gewordene Formel gegeben. Das Prinzip selbst ist älter, schon vor Feuerbach hat es in den Vereinigten 
Staaten während der siebziger Jahre des 18. Jahrhunderts und in Europa in Österreich (1787), Preußen 
(1794) sowie in für die weitere Zukunft maßgeblicher Gestalt in den Art. 7 und 8 der französischen 
Erklärung der Menschen- und Bürgerrechte vom 23. 8. 1789 und den Revolutionsverfassungen der 
folgenden Jahre gesetzlichen Ausdruck gefunden. Nach ganz allgemeiner Ansicht ist der Satz in der bis 
heute geltenden Gestalt ein Ergebnis des Rechtsdenkens der Aufklärungsepoche (...). Die Ansicht, es 
handele sich um ein Prinzip des römischen Rechts, stellt nur eine gänzlich unhistorische Kuriosität dar 
[original footnote omitted, ChP].” 
35 See Cardozo 1961, p. 132. 
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the 1952 Frisbie v. Collins case and also to Hyde’s International Law36 but the 
maxim will not be found in these sources either. The same can be said of the 
reference to the rule in the equally ‘old’ article by H.W. Baade: ‘The Eichmann 
Trial: Some Legal Aspects’.37 In footnotes 12-15 of this article, published in Duke 
Law Journal in the summer of 1961, Baade refers to several older sources, but in 
none of them, the four-word Latin phrase can be found.38   

Taking all the above into account, one can say that there are several factors 
pointing to the fact that the maxim might ‘just’ be relatively modern.39 A maxim 
that nicely and concisely summarises the legal reasoning that an irregular arrest will 
not prejudice the exercise of a court’s jurisdiction.  
 
4 ORIGIN OF THE REASONING BEHIND THE MAXIM  
 
If one tries to find the origin of the legal reasoning behind the Latin maxim, then 
one might have more success. Focusing on the, for this book, most interesting (inter-
State) context, one might think back to the case of Dr. Story, which was introduced 
at the beginning of this chapter. However, in this 16th-century case, the legal 
reasoning of the English courts with respect to the effect on the exercise of 
jurisdiction of an (alleged) irregular arrest abroad was not presented (by O’Higgins).  

A case which keeps re-appearing in literature and case law as the oldest one with 
a truly multi-jurisdictional, international dimension40 and in which one can find such 
a consideration is the Ex Parte Susannah Scott case, decided by Lord Chief Justice 
Tenterden of the Court of King’s Bench on Tuesday 19 May 1829.41 In England, a 

                                                           
36 See ibid., p. 132, n. 33. Hyde’s book, in turn, refers to: “Ker v. Illinois, 119 U.S. 436; Ex parte 
Wilson, 140 S.W. 98; Mr. Bacon, Acting Secy. of State, to the Mexican Chargé, June 22, 1906, For. Rel. 
1906, II, 1121. See also United States v. Unverzagt, 299 Fed. 1015; People ex rel. Stilwell v. Hanley, 
207 N.Y.S. 176; Ex parte Campbell, 1 F. Supp. 899. See documents in Hackworth, Dig., IV, § 345.” 
(Hyde 1945, p. 1032, n. 4.)   
37 See Baade 1961, p. 404. 
38 They are the following: “Lord Goddard, C.J., in Ex Parte Elliott, [1949] 1 All E.R. 373, 377-78 
(K.B.). (…) Ex Parte Susannah Scott, 9 B & C 446, 109 E.R. 166, 167 (K.B. 1829). (…) Afouneh v. 
Attorney-General, [1941-1942] Annual Digest and Reports of Public International Law Cases 327, 328 
(…) (Supreme Court of Palestine, sitting as Court of Criminal Appeal, 1942); (…) Yousef Said Abu 
Dourrah v. Attorney-General, id. 331, 332 (same court, 1941). See the authorities collected in Note, 165 
A.L.R. 947 (1946) [this is Williams 1946, ChP], and in Scott[, Jr.] (…) 1953 (…) Garcia-Mora (…) 
1957 (…). (…) Ker v. Illinois, 119 U.S. 436 (1886); Mahon v. Justice, 127 U.S. 700 (1888) (…) 
Lascelles v. Georgia, 148 U.S. 537, 543 (1893); In re Johnson, 167 U.S. 120, 125-27 (1897). (…) 
Fairman (…) 1953 (…). (…) Frisb[i]e v. Collins, 342 U.S. 519, 522 (1952).” 
39 That may include a period like the Middle Ages, cf., for example, the words of Baldus de Ubaldis 
(1327-1400) as mentioned in n. 53 of the previous chapter (opposing the idea behind male captus bene 
detentus). 
40 There is another multi-jurisdictional case from 1829 as well, but that one was within one State 
(namely within the US): State v. Smith, 1 Bailey Law 283, 19 Am. Dec. 679 (S.C. 1829). See Plumb, Jr. 
1939, p. 340, n. 13. 
41 Court of King’s Bench, Lord Chief Justice Tenterden, Ex parte Susannah Scott, 19 May 1829, 9 
Barnewall & Cresswell’s King’s Bench Reports (1829), pp. 446-448; 109 English Reports (1829), pp. 
166-167. Factual information from this case has been obtained from 9 Barnewall & Cresswell’s King’s 
Bench Reports (1829), p. 446; 109 English Reports (1829), p. 166.  
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certain Susannah Scott was indicted for perjury. Lord Chief Justice Tenterden 
granted a warrant for her arrest, specially directed to the English police officer 
Ruthven. When the latter apprehended her in Brussels, Scott applied to the English 
Ambassador for assistance. When he refused to interfere, Ruthven took her to 
Ostend, and from there to England. There, she was brought before Tenterden, and 
committed by him to the King’s Bench Prison. Scott asked for her discharge 
(release) on the basis of habeas corpus42 but Tenterden refused, stating:   

 
The question, therefore, is this, whether if a person charged with a crime is found in 
this country, it is the duty of the Court to take care that such a party shall be amenable 
to justice, or whether we are to consider the circumstances under which she was 
brought here. I thought, and still continue to think, that we cannot inquire into them. 
If the acts complained of were done against the law of a foreign country, that country 
might have vindicated its own law. If it gave her a right of action, she may sue upon it 
[emphasis added, ChP].43  

 
This quote is one of the oldest, if not the oldest, demonstration of a44 male captus 
bene detentus reasoning in an international context:45 an irregular arrest abroad will 

                                                           
42 Habeas corpus, literally meaning “that you have the body”, is “[a] writ employed to bring a person 
before a court, most frequently to ensure that the party’s imprisonment or detention is not illegal 
(habeas corpus ad subjiciendum).” (Garner 2004, p. 728.) See for more information on the history of 
this concept Duker 1980. Although the goal of habeas corpus is that the person detaining someone must 
bring the person deprived of his liberty to court so that a judge can check whether the deprivation of 
liberty is lawful, the aim is, of course, also that the person deprived of his liberty be released if the judge 
deems the deprivation unlawful. Well-known habeas corpus provisions, such as Art. 9, para. 4 of the 
ICCPR and Art. 5, para. 4 of the ECHR (to which considerable attention will be paid in the next 
chapters), also mention this remedy of release. 
43 Court of King’s Bench, Lord Chief Justice Tenterden, Ex parte Susannah Scott, 19 May 1829, 9 
Barnewall & Cresswell’s King’s Bench Reports (1829), pp. 448; 109 English Reports (1829), p. 167. 
44 As will be shown in this book, there are more rationales behind invoking the male captus bene 
detentus rule. In this case, the judge did not refuse jurisdiction because it was not in his power (see the 
word “cannot”) to look at pre-trial irregularities. Another example of a male captus bene detentus 
rationale is that a judge continues to exercise jurisdiction, not because he believes that he cannot look at 
the way in which a person was brought before him but simply because he is not interested in this pre-
trial phase.  
45 In Ex parte Susannah Scott, reference was made to two older criminal cases to support the idea that 
“the court will not inquire into the manner in which the caption was effected” (Court of King’s Bench, 
Lord Chief Justice Tenterden, Ex parte Susannah Scott, 19 May 1829, 9 Barnewall & Cresswell’s 
King’s Bench Reports (1829), p. 447; 109 English Reports (1829), p. 166): Rex v. Marks, 3 East, 175 
from 1802 and Ex parte Krans 1 B. & C. 258 from 1823. However, both habeas corpus cases took place 
within one jurisdiction, see Plumb, Jr. 1939, p. 340, n. 13. (There is something special about Ex parte 
Krans: this case was born out of a battle on the high seas between a British Navy cutter and a smuggling 
boat. The men from the latter ship were arrested and brought to another ship, the Severn. “The principle 
question on appeal to the King’s Bench from the denial of the writ [of habeas corpus, ChP] was whether 
the time of the smuggler[s]’ (…) detention in the hold of the Severn was unreasonable so as to demand 
their release.” (Birkett 1991, p. 609.) Chief Justice Abbott (actually the same judge as the one in Ex 
Parte Susannah Scott: Chief Justice Lord Tenterden is a title, see Birkett 1991, p. 610, n. 78) stated: “It 
appears to me that our proper course is, not to inquire into the facts of the case, whatever may be our 
power, but to commit the prisoners to the custody of the Marshal of the Marshalsea, that they may 
afterwards be taken before a magistrate, who may investigate the charge against them [original emphasis 



 
 
 
Chapter II 

  
 
28 

not endanger the exercise of jurisdiction in another State for it is not within the 
power of the judges to examine the circumstances of the apprehension.46  

Before continuing to discuss other interesting male captus case law in Part 3 of 
this book, it is first important to pay attention, in the next chapter, to the different 
concepts, delimitations and definitions within the context of the maxim male captus 
bene detentus, for it is believed that a good understanding of these matters is 
essential for being able to clearly follow the remainder of this study. 

                                                                                                                                               
omitted, ChP].” (Birkett 1991, p. 610.) Although this case seems to have an international dimension, 
Plumb, Jr. (see the beginning of this footnote) probably correctly placed this case in the category ‘illegal 
arrest within the jurisdiction’. See in that respect Birkett 1991, p. 609, n. 75: “The ship was apparently 
flying no flag and contained stolen goods and liquor. As such it was a ship having no status as sovereign 
territory. Thus, the boarding of this ship cannot properly be considered a violation of any principle of 
sovereign territory.”) 
46 It should, however, also be mentioned that the international dimension of Scott’s case was probably 
only limited to its facts, namely that she was brought from the Netherlands to England. “Lord Tenterden 
held that the Court could not inquire into the circumstances of the arrest. It is significant, however, that 
the learned Judge seems to have thought only in terms of a violation of Belgian law, not of international 
law.” (Morgenstern 1953, p. 273.) (Note that in 1829, the State of Belgium did not exist yet (but was 
part of the Netherlands).) 
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1 WHICH MALE CAPTUS SITUATIONS EXIST ? 
 
1.1 Introduction 
 
In the very first subsection of this book, the maxim was defined to mean that a court 
can properly detain a person (read: can properly exercise jurisdiction over a person) 
(bene detentus), even if that person was brought into the power of that court in an 
irregular way (male captus). Because the words “brought into the power of that 
court” could also be applied in a purely domestic male captus situation, and because 
this book is focusing on the international context, it was suggested in the 
introduction of the previous chapter that the introductory and rather general 
definition of male captus bene detentus from the first chapter should be slightly 
adjusted so as to mean that a court can exercise jurisdiction over a person, even if 
the way that person was brought from one jurisdiction to another (namely the 
jurisdiction in which the court before which the suspect is now standing operates) 
was irregular. This chapter seeks to clarify the different elements of this maxim in 
more detail. To start with its first part, which situations fall under the words male 
captus? 

Before addressing that question however, it must be emphasised that the 
information in this section is merely there for reasons of clarity. Of course, one can 
come up with the most lucid theoretical examples of male captus situations, but 
reality often shows a mix of different and more complex situations. However, as the 
following pages want to clarify instead of to confuse, only the basic scenarios will 
be reviewed. Furthermore, it must be understood that in the end, it will be up to the 
suspect to claim that a certain situation is to be seen as a male captus situation which 
must lead to the refusal of jurisdiction by the judges. In the same spirit, it is up to the 
judges to hear that argument and to decide whether the alleged male captus situation 
is indeed a proper one and if so, whether this has any impact on their exercise of 
jurisdiction.  

Taking this into account (and returning to the question that was just posed), the 
spectrum of possible male captus situations may be broader than thought of initially. 
Probably because of the word captus, the concept of male captus is most often 
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identified with an unlawful capture. However, as already explained, the maxim has 
to do with irregularities connected with the way a person was brought from one 
jurisdiction to another (namely the jurisdiction in which the court before which the 
suspect is now standing operates). And although the apprehension is an important 
aspect of this process, it is not the only aspect. After all, an arrest as such does not 
bring the arrested person before the judges: he may be put in pre-trial detention first 
and, of course, he needs to be surrendered to the court. Hence, it is submitted that all 
those pre-trial irregularities which are related to this process, to the process of 
bringing a suspect from one jurisdiction to another, can fall under the term male 
captus. Recall in that respect – see Chapter I – the words of Attorney-General 
Hausner in the Eichmann case:   

  
[T]he circumstances of the Accused’s detention, his seizure and his transfer are not 
relevant for competence and they contain nothing which can affect this competence, 
and since they are not relevant, they should not be considered and evidence 
concerning them should not be heard [emphasis added, ChP].1 

 
The pre-trial irregularities may also include irregularities preceding the (official) 
arrest. For example, in the ICTY Nikoli�  case (see Chapter VI), it was assumed that 
the defendant was abducted in the FRY “by unknown individuals having no 
connection with SFOR and/or the Tribunal”,2 brought to Bosnia and Herzegovina – 
where he was officially arrested by SFOR – and then transferred to The Hague. This 
irregularity preceding the official arrest by SFOR was used by Nikoli�  to challenge 
the exercise of jurisdiction by the ICTY. According to the Trial Chamber, Nikoli�  
brought forth two lines of reasoning in that respect. The first was that 
 
                                                           
1 The Trial of Adolf Eichmann, Record of Proceedings in the District Court of Jerusalem, Vol. 1, 
Session 1, available at: http://www.nizkor.org/hweb/people/e/eichmann-
adolf/transcripts/Sessions/Session-001-05.html. See also the reasoning of the judges in the District Court 
of Jerusalem (see also n. 15 and accompanying text of Chapter I): District Court of Jerusalem, The 
Attorney-General of the Government of Israel v. Adolf Eichmann, ‘Decision on the Preliminary 
Objections’, 17 April 1961, Criminal Case No. 40/61, available at: 
http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/Session-006-01.html: “As for 
the arguments over the circumstances under which the Accused was brought to the State of Israel, in 
view of the fact that we have found that the Court has jurisdiction to try the Accused, the manner in 
which he was brought within the jurisdiction of this Court has no relevance according to law, neither has 
the fact whether he was apprehended abroad by emissaries of the governing authorities of the State of 
Israel or not [emphasis added, ChP].”; District Court of Jerusalem, The Attorney-General of the 
Government of Israel v. Adolf Eichmann, ‘Judgment’, 12 December 1961, Criminal Case No. 40/61, 
para. 41 (36 International Law Reports 1968, p. 59): “It is an established rule of law that a person being 
tried for an offence against the laws of a State may not oppose his trial by reason of the illegality of his 
arrest or of the means whereby he was brought within the jurisdiction of that State. The courts in 
England, the United States and Israel have constantly held that the circumstances of the arrest and the 
mode of bringing of the accused into the territory of the State have no relevance to his trial, and they 
have consistently refused in all instances to enter upon an examination of these circumstances [emphasis 
added, ChP].” 
2 ICTY, Trial Chamber II, Prosecutor v. Dragan Nikoli� , ‘Decision on Defence Motion Challenging the 
Exercise of Jurisdiction by the Tribunal’, Case No. IT-94-2-PT, 9 October 2002, para. 21. 
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by taking over the accused from the unknown individuals, SFOR and/or the 
Prosecution have acknowledged and adopted the alleged illegal conduct of those 
individuals. The illegality of the acts of the individuals thereby becomes attributable 
to SFOR and to the Prosecution.3 

 
The second line of reasoning was that “the illegal character of the arrest [by the 
“unknown individuals”, ChP] in and of itself should bar the Tribunal from 
exercising jurisdiction over the accused.”4  

Thus, when this book refers to male captus situations, these situations can 
encompass in fact every pre-trial irregularity which can be seen to have occurred 
within the context of a certain case. Hence, they may include irregularities related to 
the surrender itself,5 to the pre-trial detention,6 to the official arrest and even to 
matters which occurred prior to that.7 Notwithstanding the theoretically broad scope 
of this term, it must be admitted that most attention will be paid to irregularities 
dealing with the (formal) arrest.8 After all, the word captus refers first and foremost 
to the capture, to the apprehension. 

In the discussion of the case law in the remainder of this book, several 
(combinations of) male captus situations will be reviewed. To properly understand 
these situations, it is worth first giving some information on three basic situations. 

                                                           
3 Ibid., para. 29. 
4 Ibid. See also ibid., para. 25 where the Trial Chamber mentions the Defence’s submission “that the 
forcible removal of the Accused from the FRY [by the private individuals prior to the handing over to 
SFOR, ChP] entailed a breach of both the sovereignty of the FRY and the Accused’s individual due 
process guarantees; and that although such breaches occurred prior to the delivery of the Accused into 
the custody of SFOR and the Tribunal, these breaches were of such magnitude that even absent the 
involvement of SFOR or Prosecution, the release of the Accused from the custody of this Tribunal and 
the dismissal of the indictment against him is the only appropriate remedy [emphasis in original, ChP].” 
5 Although the surrender/transfer itself (the actual transportation of the suspect from one place to 
another) will normally be without any problems, a suspect may claim that the ground for his surrender is 
unlawful, hence affecting the surrender itself. One could, for example, think here of the still-to-discuss 
Miloševi�  case, see Subsection 3.1.3 of Chapter VI, in which case the former President of Yugoslavia 
claimed that his transfer to The Hague was illegal. 
6 See in that respect also the still-to-discuss ‘Order of Provisional Detention’ in the case of Kaing Guek 
Eav, alias Duch, where the co-investigating judges of the Extraordinary Chambers in the Courts of 
Cambodia, discussing the male captus bene detentus rule, explained: “Many examples exist in domestic 
as well as international law which apply this maxim, whereby the circumstances which bring an 
Accused before a tribunal have no effect on the judgement of the Accused. Although most of these 
precedents are based on the initial arrest of the Charged Person, and more rarely on the condition of 
their prior detention, in both cases the reasoning is the same as that with which we are now confronted 
[emphasis in original, ChP].” (ECCC, Office of the Co-Investigating Judges, Criminal case File No: 
002/14-08-2006, Investigation No: 001/18-07-2007, ‘Order of Provisional Detention’, 31 July 2007, 
para. 5.) See also Sluiter 2003 C, p. 649: “There has always been, and remains to be, abundant scholarly 
debate on the mala captus bene detentus doctrine. This doctrine enables a court to exercise jurisdiction 
even over an individual who has been unlawfully arrested or detained [emphasis added and original 
footnote omitted, ChP].”  
7 However, as already stated, whether those irregularities are really to be seen as male captus situations 
is up to the judges to decide.  
8 As perhaps has already become clear from the previous two chapters where the words ‘irregular arrest’ 
were sometimes used.  
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They are the following: disguised extradition, luring and kidnapping/abduction.9 As 
these situations originate from the context between States, they will now be 
explained in light of that specific framework. When examining case law in contexts 
different from that between States (such as between States and international(ised) 
criminal tribunals), it will, of course, be explained to what extent this difference in 
context affects these male captus situations. For now, however, it suffices to 
examine them in their original legal setting. Note finally that in this chapter’s first 
section, the focus will be on explaining the situations as such (and not on the values 
which are violated by these male captus situations; that will be the subject of 
Section 2 of this chapter).  
 
1.2 Common context 
 
To better understand the following explanations on disguised extradition, luring and 
abduction/kidnapping, the following short common context might be useful. 
Suppose State A wants to try a person residing in State B. First, the former needs to 
have the legal means or laws to start a trial. However, that is not enough: State A 
also needs to have the person in its power.10  

The situations mentioned below will continue here: how will the person get from 
State B (which, in this book, depending on the situation, may be referred to as, for 
example, the State of residence/the injured State/the sending State) into the 
jurisdiction of State A (which, in this book, depending on the situation, may be 
referred to as, for example, the forum State/prosecuting State/‘abducting’ 
State/receiving State)?  

Normally, the suspect will arrive in State A as a result of the very old11 method 
of extradition, which “designates the official surrender of a fugitive from justice, 
regardless of his consent, by the authorities of the State of residence to the 
authorities of another State for the purpose of criminal prosecution or the execution 

                                                           
9 See, for example, also Van der Wilt 2004, p. 276. As one can see, these are primarily examples of 
apprehensions in which the normal procedures were not followed. However, a suspect can, of course, 
also claim that the arrest procedures themselves were perfectly correct, but that the actual arrest was 
executed with an excessive amount of force, hence leading to a male captus. Another example of a male 
captus situation is an excessively long pre-trial detention. 
10 Unless, of course, State A accepts the possibility of a trial in absentia (without the suspect being 
present during the trial). This book will, however, focus on the situation that a person is tried in his 
presence as a trial in absentia is not only in violation of a provision of the ICCPR (see its Art. 14, para. 
2 (d)) but also in violation of all the Statutes of the international(ised) criminal tribunals which will be 
discussed in this book, see Artt. 21, para. 4 (d) of the ICTY Statute, 20, para. 4 (d) of the ICTR Statute, 
63, para. 1 of the ICC Statute and 17, para. 4 (d) of the SCSL Statute. An exception to this, however, is 
the STL, see n. 1169 and accompanying text of Chapter VI. 
11 Shearer (referring to “W. Mettgenberg, ‘Von mehr als 3000 Jahren’, 23 ZVölkR 23 (1939) citing S. 
Langdon and A.H. Gardner, in 6 Journal of Egyptian Archeology 179 (1920)”) shows that “[i]n what 
has been described as the oldest document in diplomatic history, the peace treaty between Rameses II of 
Egypt and the Hittite prince Hattusili III (c. 1280 B.C.), provision was made for the return of the 
criminals of one party who fled and were found in the territory of the other.” (Shearer 1971, p. 5.) 
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of a sentence.”12 The exact form of extradition may vary, but in any case, a certain 
arrangement is required. In the words of Gilbert:  
 

[S]ome form of arrangement, whether formal or informal,[13] whether general or ad 
hoc, is necessary between the States involved. The arrangement may be based on a 
treaty, bilateral or multilateral, or on the application with respect to the requesting 
State of the requested State’s domestic extradition legislation. Regardless, some level 
of agreement must have been reached between the two States acknowledging that a 
fugitive might be surrendered given that certain prerequisites are met.14  

 
It is thus important to understand that there is not necessarily a problem if State B 
wants to fulfil the extradition request but does not have an extradition treaty with 
State A.15 Much will depend on the domestic situation in that case: 
 

[G]eneral international law contains no limitations on a State’s freedom to extradite, 
except for those fundamental (…) human rights that can be considered as part of (…) 
jus cogens. Whether, beyond that bar, extradition is admissible in the absence of a 
treaty is decided solely under domestic law. While the common law countries and, for 
example, the Netherlands are prevented from extraditing in the absence of a treaty, 
most civil law countries do grant extradition without treaty on the basis of 
reciprocity[16] and according to their national extradition acts.17 

                                                           
12 Stein 1995, p. 327. 
13 With informal arrangements, one could think of “written instruments to express national obligations 
with greater precision and openness than tacit or oral agreements but without the full ratification and 
national pledges that accompany formal treaties.” (Lipson 1991, p. 502.) Lipson continues explaining 
(ibid): “These informal arrangements range from executive agreements and nonbinding treaties to joint 
declarations, final communiqués, agreed minutes, memoranda of understanding, and agreements 
pursuant to legislation. Unlike treaties, these informal agreements generally come into effect without 
ratification and do not require international publication or registration.” Note, however, that other 
definitions of extradition may not accept such informal arrangements, see, for example, European 
Commission for Democracy through Law (Venice Commission), Opinion no. 363/2005 (CDL-
AD(2006)009, Strasbourg, 17 March 2006) on the International Legal Obligations of Council of Europe 
Member States in Respect of Secret Detention Facilities and Inter-State Transport of Prisoners, adopted 
by the Venice Commission at its 66th Plenary Session (Venice, 17-18 March 2006), para. 12: 
“Extradition is a formal procedure whereby an individual who is suspected to have committed a 
criminal offence and is held by one State is transferred to another State for trial or, if the suspect has 
already been tried and found guilty, to serve his or her sentence [emphasis in original, ChP].” 
14 Gilbert 1998, p. 27. 
15 A good example of extradition without an extradition treaty is extradition on the basis of the 
(principle of mutual recognition respecting) European Arrest Warrant (EAW), although some may 
wonder whether, due to the EAW’s far-reaching simplified scheme, one should still speak of extradition 
here. See, for example, Fennelly 2007, pp. 519-520: “It is a remarkable (even astounding) fact that, 
within a very short space of time, an entirely new common binding system of surrender of suspects for 
criminal prosecution has come into effect between twenty-seven states. That system has replaced a 
multiplicity of bilateral extradition treaties and similar arrangements. Perhaps more importantly, it has 
introduced a system of extradition (if one is permitted to continue to use this term) between many states 
which previously had no such arrangements of any kind.” 
16 Although this principle, which may be summarised by the Latin maxim quid pro quo (something for 
something) is especially interesting in extradition situations where there is no treaty available, it can be 
viewed as a principle of extradition law more generally (meaning that it also has importance in cases 
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Gilbert shows that there is even a growth of ad hoc extradition arrangements and 
that, as a consequence, one might think that there is less need for States to use 
methods not involving extradition to bring (or take!) a suspect from one jurisdiction 
to the other.18 Nevertheless, such methods are sometimes used19 and it is with 
respect to these ‘techniques’ that problems may occur.20 In the words of Shearer: 
 

[I]t is necessary to stress the point that extradition is the only regular system devised 
to restore fugitive criminals to the jurisdiction of a court competent by municipal and 
international law to try them. As will be shown, the possible alternative methods are 
either irregular or are methods devised for some other primary purpose, in either 
event having only the probable de facto result of delivering fugitive criminals to a 
jurisdiction wishing to prosecute or punish them.[21] Whether from the aspects of 

                                                                                                                                               
where there are treaties available). See Stein 1995, p. 330: “Traditionally, the principle of reciprocity 
underlies the whole structure of extradition. Where general extradition relations are established by virtue 
of a treaty, reciprocity to a large extent is guaranteed, although even here optional grounds for denying 
extradition may result in the equality of reciprocal obligations. Extradition in the absence of a treaty is 
the field where the principle of reciprocity is mainly applied; here, surrender takes place usually only 
after assurances of reciprocity have been expressly given by the requesting State. The precondition of 
strict reciprocity, however, is increasingly considered as being detrimental to the interests of justice. 
Some recent extradition treaties and statutes, therefore, either do not mention reciprocity at all, allow 
considerable exceptions or express the principle in optional terms, thus conceiving reciprocity as a 
political maxim rather than as a legal precondition.” Next to reciprocity, extradition is also possible on 
the basis of comity. 
17 Stein 1995, p. 329. 
18 See Gilbert 1998, p. 335. 
19 See ibid. 
20 Note, however, that there are also ways not involving extradition to bring a suspect from one 
jurisdiction to another which seem rather well-accepted. One could hereby think, for example, of a 
removal of a person from one jurisdiction to the other under the authority of Status of Forces 
Agreements (SOFAs). Sluiter explains: “There are instances where persons are delivered up to other 
states for the purpose of prosecution that are outside the realm of extradition. For example, under the 
Status of Forces agreements, states that send troops practically exercise exclusive jurisdiction over those 
soldiers. When they exercise their jurisdiction, the receiving state has a duty to hand over the requested 
person.” (Sluiter 2003 C, pp. 607-608, n. 6.) For more information on this topic, see Norton 1975. 
21 An irregular method which will not be addressed here in detail but which should nevertheless be 
briefly mentioned is the technique of informal/simple return, “that is where one State hands over a 
fugitive to another without recourse to any officially recognised or organised procedure”. (Gilbert 1998, 
p. 13.) (See also Cherif Bassiouni 1974, p. 121.) This method is much linked to disguised extradition, 
see, for example, the still-to-discuss Öcalan case (where the ECtHR, however, concluded that Öcalan’s 
arrest and detention were in accordance with a procedure prescribed by law, see ns. 348 and 351 and 
accompanying text). This method has also been qualified as an abduction, but then as an abduction in 
which the authorities of the State of residence cooperated. (See also Acting Justice of Appeal O’Linn’s 
term ‘official abduction’ in the Mushwena case, see n. 782 of Chapter V.) Because of this cooperation, 
there will not be any violation of the sovereignty of the State of residence, but the operation itself seems 
to be without any procedural guarantees. Cf. also Loan 2005 (writing on ‘the right of an individual to be 
free from extraterritorial abduction’): “The basis of this right stems from the absence of procedural 
protections available to an abductee and the deliberate attempt by the abducting state to disregard the 
procedural safeguards available to the individual under the domestic law of the host state. This 
individual right exists independently from a breach of a state’s sovereignty and can therefore be invoked 
by an individual in situations when the host-state is complicit in the abduction.” (Loan 2005, p. 293.) 
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regularity and fairness or from the practical consideration of certainty, extradition is 
clearly superior to any other system.22   

 
1.3 Disguised extradition 
 
The first male captus situation, disguised extradition, is a good example of the 
second method referred to by Shearer (“methods devised for some other primary 
purpose”). It is a method 
 

by which a state relies upon its immigration laws to deny an alien the privilege of 
remaining in that state and then, in carrying out the exclusion, expulsion, deportation 
or denaturalization provisions of such laws against the individual, it places him 
directly or indirectly in the control of the agents of another state that is seeking him.23  

 
Thus, what happens is that a mechanism, set up for other purposes,24 is unlawfully 
used to make an impossible extradition possible or to make a possible, but, for 
example, too slow or expensive, extradition quicker or cheaper.25 In other words: the 

                                                           
22 Shearer 1971, p. 67. See also Gilbert 1998, p. 13 (hinting, however, that in some extreme cases, such 
techniques may be acceptable): “Given extradition is only possible where an international arrangement 
exists between the requested and requesting States, whether permanent or ad hoc in nature, and that 
many States do not have any such arrangements, then fugitives will sometimes be returned by other 
means. No problems arise as long as these other options are considered to be merely alternatives in 
extremis – in terms of international public order, overall efficiency and human rights, extradition must 
always be the primary method.” 
23 Cherif Bassiouni 1987, p. 147. 
24 See Stein 1995, p. 327: “Unlike the case where an alien is expelled or deported (…), the motive for 
the return of a fugitive from justice [by extradition, ChP] is not the maintenance of domestic public 
order or security, but the furtherance of foreign criminal proceedings.” In that respect, it is rather strange 
to hear that “the European Convention on Human rights permits co-operation between states, within the 
framework of extradition treaties or on matters of deportation, for the purpose of bringing fugitive 
offenders to justice, provided that this co-operation does not interfere with any specific rights recognised 
in the Convention [original footnote omitted and emphasis added, ChP].” (Extradition. European 
standards. Explanatory notes on the Council of Europe convention and protocols and the minimum 
standards protecting persons subject to transnational criminal proceedings, Council of Europe, 
December 2006, p. 104.) The omitted footnote refers to para. 86 of the ECtHR’s decision of 12 May 
2005 in Öcalan, see ns. 325-326 and accompanying text.  
25 See Stein 1995, pp. 327-328: “In numerous instances (...), expulsion and deportation have been and 
continue to be used as alternatives to extradition, sometimes in order to accelerate the transfer of the 
fugitive, in other cases also to circumvent rules of extradition law which would preclude the return of 
the fugitive”. See also Borelli 2004, p. 338. Note that the other male captus situations may also be 
resorted to because of these reasons; because of the fact that the normal procedures are unavailable, 
have failed or are considered to be too slow or too cumbersome. See, for example, the ‘Brief of the 
Government of Canada as Amicus Curiae in Support of Respondent’ in the still-to-discuss Alvarez-
Machain case (see Subsection 1.2 of Chapter V): “The position adopted by the petitioner in this case, 
however, raises a potentially far more serious problem; the spectre not only of federal, but more likely 
of official state and local incursions to abduct fugitives, where extradition is seen as too costly, too slow 
or unavailable, in violation of Canada’s territorial integrity.” (31 International Legal Materials (1992), 
p. 923.) See also Scott, Jr. 1953, pp. 91-93. In his book The Capture and Trial of Adolf Eichmann, 
Moshe Pearlman explains the arguments of one of the Israeli agents to capture Eichmann in Argentina 
and bring him back to Israel as follows: “Assuming Klement to be Eichmann, it was possible, of course, 
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mechanism to bring the suspect from State B to State A itself may not be irregular 
but its unlawful use in this particular case makes the whole procedure irregular.26  

A well-known case in that respect is Bozano.27 Bozano, an Italian national, was 
arrested on a charge of abduction and murder of a 13-year-old Swiss girl, Milena 
Sutter.28 He was also charged with indecency and indecent assault with violence on 
four women.29 The Italian Assize Court of Appeal, giving judgment in absentia30 on 
22 May 1975, sentenced Bozano to life imprisonment for the murder on Sutter and 
to four years’ imprisonment for the other crimes.31 Bozano, however, had taken 
refuge in France where he was arrested during a routine check.32 Italy subsequently 
requested his extradition but the French Court of Appeal in Limoges ruled on 15 
May 1979 that the Italian trial in absentia was incompatible with French public 
                                                                                                                                               
to arrange for the Argentine government to be notified, in the hope that it would take appropriate action 
against him as a war criminal. But the procedures, even for the issue of a warrant, were likely to be so 
lengthy that Eichmann would have time to escape once again. He could certainly count on the help of 
his Nazi friends in Buenos Aires. And, with the best will in the world, the Argentine government could 
not prevent a Nazi sympathizer from tipping off Eichmann that he was “wanted” and had best make 
himself scarce. Nor was the Argentine government under the legal obligation to allow his extradition to 
Israel. For the extradition treaty between the two countries had not yet been ratified.” (Pearlman 1963, 
pp. 43-44.) See also ibid., p. 64, quoting an Argentinian political leader: “Even though our patriotic 
feelings have been hurt somewhat by the kidnaping of Eichmann, we understand that there was no other 
way in which he could be brought to justice. If our extradition procedures were regularized, there would 
be no cause for kidnapings.” (Note that the word “kidnap(p)ing” and “kidnap(p)ed”, especially in older 
contributions and cases (but see also the still-to-discuss 1992 Alvarez-Machain case), is sometimes 
written with one “p” only, but this is no error, see ns. 261 and 561 of this chapter, n. 434 and 
accompanying text of this chapter, ns. 213 and 407 of Chapter V and n. 208 and accompanying text of 
Chapter V.) As explained in the first chapter of this book, male captus techniques may be especially 
interesting for prosecuting authorities in the context of suspects of international crimes, cf. again (see 
also n. 45 of Chapter I) Swart 2002 C, p. 1675, writing about “abduction and other methods of getting 
hold of a person” in the context of the tribunals: “There may be a special temptation to use these 
methods in relation to States which have refused to comply with requests or orders for arrest or transfer 
issued by a tribunal.” See finally Arendt 1994, p. 264, writing on Eichmann’s abduction and his trial in 
Israel: “Its justification was the unprecedentedness of the crime and the coming into existence of a 
Jewish State. There were, moreover, important mitigating circumstances in that there hardly existed a 
true alternative if one indeed wished to bring Eichmann to justice. Argentina had an impressive record 
for not extraditing Nazi criminals; even if there had been an extradition treaty between Israel and 
Argentina, an extradition request would almost certainly not have been honored.”  
26 Cf. also Cowling 1992, p. 254: “The essence of the concept of deportation is the decision by the 
appropriate authorities in a particular state that the continued presence of an alien in that state is 
undesirable. So such alien is ordered to leave the territory. The expelling state should not concern itself 
with the destination of the deportee, nor should deportation be preceded by a request from another state. 
Thus if a supposed act of deportation was initiated by a request from another state (...) to the effect that 
an alien should be deported to that state with the ultimate objective of his standing trial, this would 
constitute a clear case of disguised extradition.” 
27 ECtHR (Chamber), Case of Bozano v. France, Application No. 9120/80, ‘Judgment’, 18 December 
1986. 
28 See ibid., para. 12. 
29 See ibid. 
30 Bozano claimed that due to medical reasons, he could not appear in court. 
31 See ECtHR (Chamber), Case of Bozano v. France, Application No. 9120/80, ‘Judgment’, 18 
December 1986, para. 14. 
32 See ibid., para. 17. 
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policy.33 Therefore, the French Government could not extradite Bozano to Italy.34 
On the evening of 26 October 1979, the day on which the investigating judge of 
Limoges issued an order committing Bozano for trial on charges of less serious 
French crimes,35 three plain-clothed policemen stopped Bozano on his way home 
and ordered him to follow them.36 When he protested, he was seized, forced into an 
unmarked car, handcuffed and brought to Limoges where he was served with a 
deportation order dated 17 September 197937 in which it was stated that his presence 
in French was “likely to jeopardise public order”.38 The same night, he was forced to 
get into an unmarked BMW which drove him to the Swiss border.39 After a first 
(and unsuccessful) attempt to cross the border and a few telephone calls, a Swiss 
unmarked car appeared and a Swiss policeman got out.40 After other handcuffs were 
put on Bozano, he was made to sit in the Swiss car which crossed the border in the 
early hours of 27 October.41 A couple of months after these events, Switzerland 
extradited Bozano to Italy where he was imprisoned.42 

In his article ‘Male Captus Male Detentus43 – a Human Right’, Frowein writes 
that “[i]t is frequently stated that expulsion may not be used to circumvent 
extradition proceedings.”44 Nevertheless, it would be quite difficult for a suspect to 
prove that the authorities abused their power to circumvent the regular procedures 
(détournement de pouvoir). After all, the fact that someone is wanted abroad does 
not mean that he cannot be deported, even if his extradition is impermissible.45 
                                                           
33 See ibid., para. 18. 
34 See ibid. 
35 Namely forging and falsifying administrative documents and using false identity documents. (See 
ibid., para. 21.)  
36 See ibid., para. 23. 
37 See ibid., paras. 23-24.  
38 Ibid., para. 24. 
39 See ibid., para. 25. 
40 See ibid., para. 26. 
41 See ibid. 
42 See ibid., para. 27.  
43 This is another version of the maxim ex iniuria ius non oritur and means that the irregular way in 
which a person was brought into the jurisdiction of the court (male captus) must lead to a refusal of 
jurisdiction (male detentus). The oldest source in which this study could find this maxim is Dugard 
1991. 
44 Frowein 1994, p. 179. See also Schomburg 1995, p. 105, citing Resolution No. 9 relevant to the topic 
‘The Protection of Human Rights in International Cooperation in Criminal Matters’ (unanimously 
approved at the closing session of the XV Congress of the International Association of Penal Law in Rio 
de Janeiro, 4-10 September 1994): “[P]rocedures such as deportation or expulsion, deliberately applied 
in order to circumvent the safeguards of extradition procedures should be avoided.” 
45 See Van der Wilt 2004, p. 285. See also the following words of Lord Denning in the Soblen case: “If a 
fugitive criminal is here and the Secretary of State thinks that in the public good he ought to be 
deported, there is no reason why he should not be deported to his own country, even though he is there a 
wanted criminal.” (Court of Appeal, Reg. v. Governor of Brixton Prison, Ex Parte Soblen, 31 August 
1962, International Law Reports, Vol. 33 (1969), p. 279.) See also Michell 1996, pp. 391-392: “The 
mere fact that an individual has been deported from state X to state Y, and Y seeks to prosecute him, is 
neither inherently objectionable nor a violation of international law. It only becomes objectionable when 
X deports the individual to Y with the intent of circumventing extradition proceedings, or perhaps where 
extradition would ordinarily be unavailable. The key question involves the circumvention of extradition 
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Moreover, the deporting State often has no choice but to deport the undesirable alien 
to his State of origin, where criminal proceedings may also have been initiated 
against him, because only that State is obliged, from an international law point of 
view, to take him back.46  

In addition to this, some judges may only consider whether the deportation or 
expulsion order as such was lawful (and not whether it was used for the right 
purpose). Notwithstanding this uncertainty in the law,47 Gilbert explains that “there 
seems to be a trend for courts to query more forcefully attempts to achieve de facto 
extradition by deporting the fugitive offender.”48  
 
1.4 Luring 
 
As shown above, disguised extradition is a method executed by State B itself. 
Therefore, State A does not really have to do anything except wait to ‘receive’ the 
person from State B.49 However, what happens if State B does not know that the 
person is on its territory or knows but is unwilling (or unable and not using the 
technique of disguised extradition) to deliver the person to State A, which is very 
eager to detain the suspect? In such situations, State A itself might act. Two 
techniques can be used in these situations: abduction/kidnapping (which will be 
discussed in the next subsection) and luring.  

Luring (or trickery) is a method by which “deceit, fraud and tricks [are used] to 
lure individuals from the country of their residence to a location where there is 
jurisdiction to arrest the suspects.”50 This location does not necessarily have to be 

                                                                                                                                               
procedures by means of deportation [original footnotes omitted, ChP].” It would be easier for a suspect 
to prove abuse of power if he is not deported to the most obvious country such as the country whose 
borders are closest to the place from which the person is deported. In the Bozano case, for example, one 
can wonder why Bozano was deported to Switzerland and not to Spain (a country closer to Limoges 
than Switzerland), see also ECtHR (Chamber), Case of Bozano v. France, Application No. 9120/80, 
‘Judgment’, 18 December 1986, paras. 31 and 59. In addition, the Defence argued that “in choosing 
Switzerland out of five neighbouring countries (…), the authorities knew that they were handing him 
over to the European State most likely to extradite him to Italy, owing to the existence of an extradition 
agreement between Italy and Switzerland and the nationality of the murdered girl.” (Ibid., para. 29.) See 
also Michell 1996, p. 391:  “Deportation to a specific foreign state may give rise to the suspicion that 
“disguised extradition” is taking place, thus depriving the individual of the procedural protections 
inherent to formal extradition proceedings.” 
46 See Van der Wilt 2004, p. 285. 
47 See Gilbert 1998, p. 366: “The law in this area is in a state of flux. Some decisions favour the fugitive, 
while others merely look to see if the deportation or expulsion is technically lawful, regardless of the 
underlying motive of the requested State to avoid its extradition procedure.” 
48 Ibid., p. 373. 
49 Nevertheless, it is clear that very often, there will be some involvement of State A in the disguised 
extradition operation as well. After all, the idea behind this male captus situation is not that State B 
deports the suspect to a random place, but to a place where State A can (directly or indirectly) get hold 
of him.  
50 Paust et al. 1996, p. 426. See also Mundis 2003, p. 1018, n. 15. 
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State B itself, as became clear in the Yunis case,51 a good example of a luring 
operation.  

In Yunis, the US Government sought to arrest and bring to justice the leader of a 
group of men who hijacked and later blew up a Jordanian aircraft in Beirut.52 After 
months of investigation, the US identified Lebanese citizen Fawaz Yunis as the 
leader of this group.53 It was with the help of a former friend of Yunis and now US 
informant, Jamal Hamdan, that this identification was made possible.54 A detailed 
plan was made to lure Yunis, under the promise of a lucrative narcotics deal, from 
Lebanon to a location in international waters off the coast of Cyprus.55 On 13 
September 1987, the FBI-led operation ‘Goldenrod’ began: that morning, Hamdan 
and Yunis boarded a small motorboat off the coast of Cyprus which brought the men 
to a yacht anchored in international waters.56  

 
Immediately upon boarding the yacht, defendant was greeted, given a routine pat 
down and then offered a beer by one of the FBI agents. S.A. [Special Agent, ChP] 
George Gast, who assumed the role of one of the narcotic contacts, escorted Yunis to 
the stern of the boat where he and Yunis joined S.A. Donald Glasser. At a 
prearranged signal – a slight nod – the two agents, who were then positioned 
alongside Yunis, engaged in a “take down”. Together, they grasped the defendant’s 
arms, “kick[ed] his feet out from underneath him, and [took] him down to the deck 
and put handcuffs on him [original footnote omitted, ChP].”57   

 
1.5 Kidnapping/abduction 
 
The James Bond calibre of the final basic male captus situation, abduction or 
kidnapping,58 is even greater. In this male captus situation, the way State A obtains 
custody of the suspect residing in State B without that latter’s consent does not 
involve non-violent techniques such deceit, fraud and tricks, but plain force. One 
could hereby also think of the threat of use of force, for example, if an agent visits 
the suspect and, while holding him at gunpoint, orders him to come with him to the 
forum State. A (if not the most) famous example of this situation has already been 
described in the very first pages of this book: the Eichmann case.  

                                                           
51 US District Court, District of Columbia, United States v. Yunis, 23 February 1988, Crim. No. 87-0377 
(681 F.Supp. 909). 
52 See ibid., p. 912. 
53 See ibid. 
54 See ibid. 
55 See ibid. 
56 See ibid. 
57 Ibid., p. 913. 
58 Some jurisdictions recognise a difference between the two crimes. See, for example, Gershenson 
1954, writing on the Penal Law of the State of New York, at p. 35: “An abduction always must involve 
a female, a kidnapping may be committed as to either sex. An abduction always concerns a sexual 
purpose, a kidnapping concerns a seizure or detention and requires no sexual element.” However, in the 
specific context of international criminal law, the two nouns (and the verbs deriving from them) are used 
interchangeably. Hence, that is what this book will do as well.  
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Although luring and abduction thus differ from each other, they are often put in 
the same category: see in that respect the often-used definition from Shearer, which 
defines abduction as “the removal of a person from the jurisdiction of one state to 
another by the use of force, the threat of force or by fraud.”59 In the same vein, 
Scharf explains that “most countries do not distinguish between abduction by fraud 
and abduction by force.”60 However, it is hard to disagree with the idea that 
abduction is clearly more objectionable than luring, since in the latter case only 
tricks and no weapons are used.61  

Nevertheless, it may sometimes be difficult to ‘label’ certain situations. For 
example, while the above-mentioned situation of a threat of use of force can clearly 
be seen as an abduction and a threat from a foreign agent operating from another 
State (for example, via a telephone call) to induce the suspect to come to the forum 
State as a luring operation, it is more difficult to specify the latter situation if it takes 
place on the territory of the State of residence; on the one hand, the foreign agent 
uses a threat of force on the territory of the State of residence with the result that the 
suspect arrives in the forum State (abduction) but on the other hand, weapons were 
not used (luring). Another example illustrating the problem of ‘labelling’ is that two 
States may informally cooperate in transferring the suspect without any guarantees 
from one State to another. Such an informal transfer much resembles the situation of 
disguised extradition, but in the latter case, the transferring State still tries to give 
the operation a legal appearance by using its immigration laws to (unlawfully) 
deport/expel the suspect. However, a State may not even need to resort to those laws 
and just informally hand over the suspect with no guarantees.62 This could also be 
done in a more forceful way, resembling the technique of abduction. The ‘only’ 
difference would then be that the State of residence consents to the operation.63  

In short, the three situations – disguised extradition, luring and abduction – have 
been presented to clarify three basic situations which one will often find in male 
captus case law. However, as will also be shown in the next chapters, practice may 
also produce other male captus situations which do not clearly fall within one of 

                                                           
59 Shearer 1971, p. 72. See also Garner 2004, pp. 4: Abduction is “[t]he act of leading someone away by 
force or fraudulent persuasion.” and 886: Kidnapping is, inter alia, “[t]he crime of seizing and taking 
away a person by force or fraud.”    
60 Scharf 1998, p. 374. See also ibid., p. 382: “[B]oth are generally objectionable.” 
61 See also Scharf 2000, p. 970: “As an extraterritorial law enforcement practice, luring is much more 
common, and less objectionable, than abductions. Unlike abduction by force, weapons are not used to 
get the suspect to the location where the arrest will occur. A luring can be accomplished telephonically, 
by fax, or by e-mail.” See also Sluiter 2001, p. 152: “[F]orcible abduction is more serious than luring an 
accused”. See finally also Costi 2003, pp. 64-65: “There is (…) abundant practice and legal opinion 
differentiating between forcible abduction and the luring of an individual from the state of refuge. 
Luring is found to be less objectionable since it involves no use of force or flagrant violation of the 
territorial sovereignty of the state of refuge [original footnote omitted, ChP].” 
62 See, for example, the still-to-discuss Hartley case, see Subsection 1.2 of Chapter V. 
63 Cf. in that respect also the term ‘official abduction’ (an abduction in which the authorities of the State 
of residence cooperated), to be found in the (still-to-discuss) Mushwena case (a case which, however, 
could perhaps be best qualified as a disguised extradition), see n. 21 of the present chapter and ns. 94 
and 782 of Chapter V. 
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those three categories and are therefore difficult to label. However, perhaps the 
exact label is not that important. What is arguably more important is to find out 
which values such techniques violate and what the result of such violations are.  

 
2 WHAT IS VIOLATED BY THESE MALE CAPTUS SITUATIONS ? 
 
A number of important values can be violated by the three basic male captus 
situations, the three most important being: 1) State sovereignty, 2) human rights and 
3) the rule of law.64  
 
2.1 State sovereignty 
 
One of the most important characteristics of a State is its independence, its 
sovereignty. This concept has an internal and external aspect. The internal one is 
that State A is the only one having authority over the territory of State A.65 This 
means, for example, that it does not have to tolerate authority over its territory by 
State B. The external aspect signifies that State A itself must also respect the 
sovereignty of other States, meaning that it cannot intervene in the domestic affairs 
of State B. (There are, however, some exceptions but these will be addressed infra.)  

That States (or even the UN)66 in principle cannot intervene in each other’s 
internal affairs is clearly a principle of international law;67 this has been confirmed 

                                                           
64 See, for example, also Van Sliedregt 2001 B, pp. 75ff. 
65 Note that a State’s territory is not limited to the land of that State (which includes the territorial 
subsoil), but also extends to its territorial sea, internal waters and the airspace above its land, internal 
waters and territorial sea. See Brownlie 2003, p. 115. The high seas/international waters are outside the 
jurisdiction of any State, although States have, in principle, exclusive jurisdiction over ships flying their 
flag on the high seas. Hence, if a person with the nationality of State B is arrested on a ship with the 
nationality of State A (the flag State) in international waters, State A does not violate the territorial 
sovereignty of State B, see also the briefly mentioned (see n. 56 and accompanying text) Yunis case. 
(Note, however, that the luring in Lebanon (which led to the arrest in international waters) might be seen 
as a violation of Lebanon’s sovereignty, but this point will be returned to infra and in Chapter V.) A 
very topical exception to the above-mentioned rule that, in principle, only the flag State has jurisdiction 
over the ship flying its flag is related to piracy, see Art. 19 of the 1958 Convention on the High Seas 
(available at: http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_high_seas.pdf): 
“On the high seas, or in any other place outside the jurisdiction of any State, every State may seize a 
pirate ship or aircraft, or a ship taken by piracy and under the control of pirates, and arrest the persons 
and seize the property on board. The courts of the State which carried out the seizure may decide upon 
the penalties to be imposed, and may also determine the action to be taken with regard to the ships, 
aircraft or property, subject to the rights of third parties acting in good faith.” 
66 See Art. 2, para. 7 of the UN Charter: “Nothing contained in the present Charter shall authorize the 
United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state 
or shall require the Members to submit such matters to settlement under the present Charter; but this 
principle shall not prejudice the application of enforcement measures under Chapter Vll.” 
67 See generally Shen 2001, who argues that this fundamental principle (including its corollaries such as 
the prohibition on the use of force) constitutes a norm of ius cogens. Note that, although the principle of 
non-intervention and the prohibition on the use of force are often addressed together, there is a clear 
difference between the two: the former is general and broad in nature and encompasses the latter, see, 
for example, ibid., p. 6: “[N]o intervention, whether economic, political, military or otherwise, is 
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in numerous political statements and documents, such as the United Nations General 
Assembly’s ‘Declaration on the Inadmissibility of Intervention in the Domestic 
Affairs of States and the Protection of Their Independence and Sovereignty’68 of 
1965 and ‘Declaration on Principles of International Law Concerning Friendly 
Relations and Co-operation among States in accordance with the Charter of the 
United Nations’ of 1970.69 

The following authoritative cases also confirm the principle of non-intervention 
in relation to the (territorial) sovereignty of a State. In the S.S. Lotus case, the 
Permanent Court of International Justice (PCIJ) held that “the first and foremost 
restriction imposed by international law upon a State is that – failing the existence of 
a permissive rule to the contrary – it may not exercise its power in any form in the 
territory of another State.”70 In the Corfu Channel case, the successor of the PCIJ, 
the International Court of Justice (ICJ), recognised that “between independent 
States, respect for territorial sovereignty is an essential foundation of international 
relations.”71 The ICJ ruled again on this topic in the 1986 Military and Paramilitary 
Activities case where it stated that “the principle of non-intervention involves the 
right of every sovereign State to conduct its affairs without outside interference”.72 
The concept of “exercise of power in any form” obviously includes the exercise of 
police powers. In the words of Lauterpacht, writing about “the obligation of States 
to refrain from performing jurisdictional acts within the territory of other States 
except by virtue of a general or special permission”,73 “[s]uch acts include, for 
instance, the sending of agents for the purpose of apprehending within foreign 
territory persons accused of having committed a crime.” 74  

                                                                                                                                               
tolerable without explicit prior agreements under international law. Armed intervention or other forms 
of intervention involving the use of force are further prohibited by the principle of non-use of force”. 
68 UNGA Res. 2131 (XX). Declaration on the Inadmissibility of Intervention in the Domestic Affairs of 
States and the Protection of Their Independence and Sovereignty, 1408th plenary meeting, 21 December 
1965. In this document, the UNGA solemnly declared, among other things, that “[n]o State has the right 
to intervene, directly or indirectly, for any reason whatever, in the internal or external affairs of any 
other State. Consequently, armed intervention and all other forms of interference or attempted threats 
against the personality of the State or against its political, economical and cultural elements, are 
condemned.” 
69 UNGA Res. 2625 (XXV). Declaration on Principles of International Law Concerning Friendly 
Relations and Co-operation among States in accordance with the Charter of the United Nations, 1883rd 

plenary meeting, 24 October 1970 (annex). One apt quotation from this declaration can be found in its 
Preamble, in which the UNGA states that it is “[c]onvinced that the strict observance by States of the 
obligation not to intervene in the affairs of any other State is an essential condition to ensure that nations 
live together in peace with one another, since the practice of any form of intervention not only violates 
the spirit and letter of the Charter, but also leads to the creation of situations which threaten international 
peace and security”. 
70 PCIJ, The case of the S.S. “Lotus”, ‘Judgment’, 7 September 1927, Publications of the Permanent 
Court of International Justice, Series A. – No. 10, Judgment No. 9, p. 18. 
71 ICJ, The Corfu Channel Case (Merits), ‘Judgment’, 9 April 1949, p. 35. 
72 ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. 
United States of America) (Merits), ‘Judgment’, 27 June 1986, para. 202. 
73 Lauterpacht 1970, pp. 487-488.  
74 Ibid., p. 488. See also the Third Restatement of the Foreign Relations Law of the United States 
(American Law Institute, Restatement of the Law, Third, Foreign Relations Law of the United States, 
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Returning to the three basic male captus situations, it is clear that an abduction 
by State A on the territory of State B violates the latter’s (territorial) sovereignty and 
integrity and the norm of non-intervention.75 This was also recognised by the UNSC 
in the Eichmann case (see also Subsection 3.3.2 of this chapter), when it, in 
Resolution 138 of 23 June 1960, considered “that the violation of the sovereignty of 
a Member State is incompatible with the Charter of the United Nations”, noted “that 
the repetition of acts such as that giving rise to this situation would involve a breach 
of the principles upon which international order is founded”, and declared  

 
 

                                                                                                                                               
1987), which stipulates in Section 432 (‘Measures in Aid of Enforcement of Criminal Law’), para. 2: “A 
state’s law enforcement officers may exercise their functions in the territory of another state only with 
the consent of the other state, given by duly authorized officials of that state.” Comment (b) on this rule 
(ibid.) clarifies that the rule is “universally recognized”. See also the positions of the UNGA’s Sixth 
(Legal) Committee, (“[I]nternational law prohibits a state from exercising its criminal jurisdiction 
beyond its territory as contrary to the sovereign equality and territorial integrity of states, unless the 
other state concerned has given its consent.” (Morris and Bourloyannis-Vrailas 1994, p. 357)) and of the 
UN Commission on Human Rights’ Working Group on Arbitrary Detention (Commission on Human 
Rights, Fiftieth session, Item 10 of the provisional agenda, Question of the Human Rights of All Persons 
Subjected to Any Form of Detention or Imprisonment, Report of the Working Group on Arbitrary 
Detention, UN Doc. E/CN.4/1994/27, 17 December 1993, Decision No. 48/1993 (United States of 
America), pp. 135-140), pp. 138-139: “Another basic principle of international law and of international 
relations is respect for the territorial sovereignty of States, a principle which, in addition to prohibiting 
the use of force and intervention by one State in the affairs of another – includes refraining from 
committing acts of sovereignty in the territory of another State, particularly acts of coercion or judicial 
investigation. (...) What is more, intervention by one Power in the territory of another is not only a 
breach of international law but, in addition, if it is repeated, it may “endanger international peace and 
security” (United Nations Security Council, Claim by Argentina in the Eichmann case, resolution 138 
(1960)).” See finally Gluck 1994, p. 620: “It is a well-established primary rule of international law that 
no state may exercise its police power in the territory of another state without the consent of the host 
state [original footnote omitted, ChP].” 
75 See not only the already-mentioned quotation of Lauterpacht (see the previous footnote and 
accompanying text) but, for example, also Jennings and Watts 1992, pp. 387-388, writing about 
violations of independence and territorial and personal authority, “the three main aspects of the 
sovereignty of a state” (ibid., p. 382) (“It is (…) a breach of international law for a state without 
permission to send its agents into the territory of another state to apprehend persons accused of having 
committed a crime [original footnote omitted, ChP].”), Michell 1996, p. 411 (“It is beyond controversy 
that a states violates customary international law by sending its agents into another state to abduct an 
individual for trial. Respect for the territorial integrity of other states is a fundamental principle of 
international law. (…) It would make a mockery of state sovereignty, a principle at the very foundation 
of the international legal order, if states were free to send their agents into other states to abduct 
fugitives [original footnotes omitted, ChP].”) and Costi 2003, p. 61: “A state cannot send agents abroad 
to abduct an alleged criminal. An abduction carried out by agents instructed by the state within the 
territory of another state is a violation of international law. This rule is firmly rooted in the principle of 
respect for territorial sovereignty and integrity of other states and in the ensuing obligation of non-
intervention in the internal and external affairs of another state [original footnote omitted, ChP].”  
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“that acts such as that under consideration, which affect the sovereignty of a 
Member State and therefore cause international friction, may, if repeated, endanger 
international peace and security.”76 
                                                           
76 UNSC Res. 138 of 23 June 1960, UN Doc. S/4349. Although it is thus clear that such an abduction 
violates the norm of non-intervention, and also involves the (threat of) use of force, it is less obvious 
whether it also violates the more specific prohibition on the threat or use of force as can be found in Art. 
2, para. 4 of the UN Charter: “All Members shall refrain in their international relations from the threat or 
use of force against the territorial integrity or political independence of any state, or in any other manner 
inconsistent with the Purposes of the United Nations.” Although the UNSC in the Eichmann case has 
not explicitly qualified the abduction as such (see also Findlay 1988, p. 25), authors and cases have 
nevertheless used the Eichmann case to found their argument that abductions violate Art. 2, para. 4 of 
the UN Charter. See, for example, Glennon 1992, pp. 746-747: “Numerous authorities have viewed it as 
flatly impermissible under longstanding customary norms for one state to send its agents to seize an 
individual located in the territory of another state without the consent of the government of that state. 
(…) This norm not only is a bedrock of customary international law but is, in addition, incorporated in 
numerous treaties, among them the United Nations Charter (…) [Glennon hereby refers to Art. 2, para. 4 
of the UN Charter, ChP.] Following Israel’s 1960 abduction of the nazi war criminal Adolf Eichmann, 
the UN Security Council construed Article 2, paragraph 4 of the Charter as proscribing abduction 
without the consent of the state in which the abduction occurs [original footnotes omitted, ChP].” See 
also the still-to-discuss Toscanino case: “Here, (…) Toscanino alleges that he was forcibly abducted 
from Uruguay, whose territorial sovereignty this country has agreed in two international treaties to 
respect. The Charter of the United Nations, the members of which include the United States and 
Uruguay (…) obligates “All Members” to “refrain . . . from the threat or use of force against the 
territorial integrity of political independence of any state . . ..” See U.N. Charter, art. 2 para. 4. 
Additionally, the Charter of the Organization of American States, whose members also include the 
United States and Uruguay (…) provides that the “territory of a state is inviolable; it may not be the 
object, even temporarily, . . . of . . . measures of force taken by another state, directly or indirectly, on 
any grounds whatever . . .” See O.A.S. Charter, art. 17. That international kidnappings such as the one 
alleged here violate the U.N. Charter was settled as a result of the Security Council debates following 
the illegal kidnapping in 1960 of Adolf Eichmann from Argentina by Israeli “volunteer groups.” (…) 
The resolution merely recognized a long standing principle of international law that abductions by one 
state of persons located within the territory of another violate the territorial sovereignty of the second 
state”. (US Court of Appeals, Second Circuit, United States v. Toscanino, 15 May 1974, No. 746, 
Docket 73-2732 (500 F 2d 267), pp. 277-278.) See for the same argument (but without reference to the 
Eichmann case), for example, Scharf 2000, p. 967: “The unconsented exercise of such powers 
constitutes an infringement of the sovereignty and territorial integrity of the host state in violation of the 
U.N. Charter [Here, Scharf refers to Art. 2, para. 4 of the UN Charter, ChP.] and customary international 
law [original footnote omitted, ChP].” See also Lamb 2000, p. 222. However, the opposite has also been 
asserted, see, for example, Findlay 1988, p. 25: “Publicists agree that many exercises of power within 
the territorial domain of another state do not rise to the level of a “threat or use of force against the 
territorial integrity or political independence of any state” within the meaning of article 2(4) of the 
United Nations Charter. Thus, according to Professor Bowett, actions directed against individuals within 
the territory of a state do not violate the territorial integrity or political independence of the state 
[original footnotes omitted, ChP].” However, it can be argued that this view is rather restricted and that 
it would be better to view the words “against the territorial integrity and political independence” broader 
as to mean territorial inviolability. State A does not need to have an intention to, for example, occupy 
State B; when it sends its agents into State B without the latter’s consent, one can arguably already 
speak of a violation, by State A, of State B’s territorial integrity and of Art. 2, para. 4 of the UN Charter. 
Cf. also Shen 2001, pp. 23 and 26-28: “D’Amato (…) argued that the prohibition of the use of “force 
against the territorial integrity or political independence” of states was technical and did not incorporate 
all uses of force, and in particular did not include the concept of territorial inviolability, but instead was 
confined to “preventing the permanent loss of a portion of one’s territory” (…). “Political 
independence” does not simply refer to the maintenance of a State’s government. It is a term broad 
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It is also clear that the method of disguised extradition does not violate a State’s 
sovereignty as agents from State A in that situation do not exercise police powers on 
State B’s territory. After all, although State A may also collude in the operation (and 
may thus be complicit in the commission of the male captus), it does not need to 
violate State B’s sovereignty for the latter State will transfer the suspect from its 
territory to the territory of State A itself.77  

Luring is more complex in that respect.78 The idea behind luring is that agents of 
State A get hold of the alleged criminal ‘only’ by using deceit, fraud and tricks to 
lure the individual from State B to a location where there is jurisdiction to arrest the 
suspect. Very often, agents from State A do not have to enter the territory of State B 
to be able to lure the suspect to another State. For example, they simply can make 
telephone calls from another State to convince the suspect to leave his State of 
refuge.79 However, it is also possible that those agents do enter the territory of State 

                                                                                                                                               
enough to cover a State’s political integrity, dignity and sovereignty to manage its own internal and 
external affairs free from any foreign interference. (…) Similarly, “territorial integrity” cannot be 
narrowly regarded as merely referring to the inalienability of a State’s territory. Rather, it refers to the 
territorial sovereignty, dignity and inviolability of a State. (…) Lauterpacht, in Oppenheim’s 
International Law, convincingly wrote with force that “territorial integrity, especially when coupled 
with ‘political independence,’ is synonymous with territorial inviolability” (…). This and other evidence 
confirms that the fundamental principles of international law relating to non-intervention and the non-
use of force, as embodied in the Charter, do not simply prohibit intervention and the threat or use of 
force aimed at dismembering a State or causing the permanent loss of a portion of its territory, but also 
proscribe any other form of intervention or use of force that otherwise offends a State’s sovereignty, 
international personality, dignity, territorial inviolability and political freedom from foreign interference. 
The narrow interpretation of Article 2(4) is not only contrary to lex lata, but also dangerous and harmful 
to all nations. If we were to accept D’Amato’s proposition, then Mexican law enforcement officers 
would be entitled to come across the border into Texas to capture criminal suspects without violating the 
“territorial integrity” of the United States, unless by doing so they designed to separate Texas from the 
federation [emphasis in original, ChP].” See also Skubiszewski 1968, p. 746: “The intentions of the 
framers of the Charter, though not always clearly expressed, were directed at removing force as a means 
of settling all international disputes, and, therefore, the ban equally covers situations where territory or 
independence are not at stake. Also, the principle of effectiveness requires Article 2 (4) to be read as 
prohibiting all threat or use of force unless the Charter, in other provisions, expressly permits its use.”  
77 See also Morgenstern 1953, p. 270: “[T]he numerous cases in which individuals have been 
surrendered by agents of the state of refuge without resort to extradition proceedings are not directly 
relevant here. The state which receives the fugitive for prosecution has not exercised any force on the 
territory of the state of refuge and has in no way violated its territorial sovereignty. There is thus no 
violation of international law.” 
78 See also Van der Wilt 2004, p. 283. 
79 See also Scharf 2000, p. 970: “A luring can be accomplished telephonically, by fax, or by e-mail. In 
this way, physical presence of law enforcement authorities in the territory of the host state can be 
avoided. Therefore, the risk of injury, damage, or incident in the host state is minimized.” Note, 
however, that such an operation has also been viewed as violating the sovereignty of a State, see the 
still-to-discuss 1982 Swiss case X. See also Mann 1989, pp. 408-409: “It is submitted that a violation of 
international law occurs also where the State or its agent does not abduct the victim by force, but 
induces him by fraud or other illegal means to leave the country of refuge and proceed to some other 
country where he is apprehended. In such circumstances (…) the wrong is committed in the foreign 
State, because the illegal means are used or have their effect there. A State, being sovereign, is not 
expected to tolerate acts that involve generally recognized illegality, though they are not performed by 
force. It is not necessarily the use of force, but the illegality, that constitutes the wrong done to the 
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B. This would be done, not with the aim of making the actual arrest there (in that 
case, the operation could be qualified as an abduction/kidnapping), but with the aim 
of enabling the luring operation to succeed. It is highly likely that the suspect will 
not be convinced by the telephone calls or other techniques from other States,80 thus 
making it necessary for the agents to enter the territory to persuade the suspect in a 
face-to-face conversation to come to another State. One can wonder whether such an 
operation, in which agents from State A enter State B’s territory, not to make an 
arrest, but to make an arrest elsewhere possible, is a violation of State B’s territory. 
Although the clearest enforcement operation, the arrest itself, is not carried out on 
State B’s territory, one cannot deny that in such situations, operations on State B’s 
territory are being carried out with the purpose of making the arrest possible. 
Therefore, one can very well argue that these operations are also to be seen as 
“jurisdictional acts” to which Lauterpacht was referring supra, even if the climax of 
the whole operation (the actual arrest) is effected elsewhere. Arguably more in line 
with the principle of respect for another State’s sovereignty is not the (restricted) 
idea that agents of other States are not allowed to arrest persons in another State 
without that latter State’s consent, but rather the (broader) idea that agents of other 
States are not allowed to carry out police operations in that other State, whether 
these operations amount to an actual arrest or not.81 More far-reaching in that 
respect is the already briefly mentioned (see footnote 44) Resolution No. 9 relevant 
to the topic ‘The Protection of Human Rights in International Cooperation in 
Criminal Matters’ (unanimously approved at the closing session of the XV Congress 
of the International Association of Penal Law in Rio de Janeiro, 4-10 September 
1994) which views luring in general (whether agents from State A are operating on 
State B’s territory or not) as a violation of State B’s territory:  

 
Abducting a person from a foreign country or enticing a person under false pretences 
to come voluntarily from another country in order to subject such a person to arrest 

                                                                                                                                               
sovereignty of the State [emphasis added, ChP].” See further the following general words of Paust et al. 
1996, p. 435: “The international community appears to view the practice of abduction by fraud as a 
violation of territorial sovereignty and international law [original footnote omitted, ChP].” See also 
Knoops 2002, pp. 244-245: “Strict adherence to this principle [the principle of non-intervention, ChP] 
implies that even if no physical violation of the foreign territory whatsoever took place and the luring 
was merely conducted over the phone, radio, email or fax between law enforcement officials and the 
suspect, an infringement of international law can be present [original footnote omitted, ChP].” See 
finally Swart 2002 D, who notes that “the Dutch government has always maintained the view that 
activities of foreign police officers aimed at inducing a suspect to leave the Netherlands need prior 
consent of the competent Dutch authorities since the sovereignty of the Netherlands is at stake. This is 
the case even if the foreign agent himself does not enter the Netherlands.” 
80 Note that such techniques may be in violation of the law of the ‘luring’ State, but they are often not 
seen as violations of international law as they do not take place on the territory of the suspect’s State of 
residence. (See for other views, however, the previous footnote.) 
81 See also the following examples of Jennings and Watts 1992, p. 386: “A state is not allowed to send 
(…) its police forces into or through foreign territory, (…) or to carry out official investigations on 
foreign territory or let its agents conduct clandestine operations there, or to exercise an act of 
administration or jurisdiction on foreign territory, without permission [original footnotes omitted, 
ChP].” 
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and criminal prosecution is contrary to public international law and should not be 
tolerated (...).82  

 
Notwithstanding this, it must be repeated that, even if luring indeed violates another 
State’s sovereignty, this violation can be seen as less serious than the case of an 
abduction in which actual force is used on the territory of the injured State without 
that State’s consent.83    
 
2.1.1 Exceptions 
 
There are some exceptions though. There are circumstances which ensure that the 
wrongfulness of an action (such as sending agents into another State’s territory to 
seize a person) is precluded. Here, it might be useful to consult the rather influential 
ILC’s ‘Draft articles on responsibility of States for internationally wrongful acts’.84 
In Chapter V of these Draft articles (hereinafter: DARS) are six wrongfulness-
precluding circumstances which ensure that no internationally wrongful act will take 
place. In an effort not to complicate matters too much (see also the ‘disclaimer’ in 
Subsection 1.1), only the two best-known circumstances will be addressed here: 
consent and self-defence.85 In addition to that, some attention will be paid to 
interventions based on humanitarian grounds. 
 
 
                                                           
82 Schomburg 1995, p. 105. See also ns. 79-80. 
83 See, again (see also n. 61), Costi 2003, pp. pp. 64-65: “There is (…) abundant practice and legal 
opinion differentiating between forcible abduction and the luring of an individual from the state of 
refuge. Luring is found to be less objectionable since it involves no use of force or flagrant violation of 
the territorial sovereignty of the state of refuge [original footnote omitted, ChP].” 
84 See the Yearbook of the International Law Commission 2001, Vol. II, Part 2, Report of the 
Commission to the General Assembly on the work of its fifty-third session, United Nations, New York 
and Geneva, 2007, A/CN.4/SER.A/2001/Add.1 (Part 2), pp. 26-143. Here, one can find both the articles 
and the commentaries to these articles which were commended to the attention of governments “without 
prejudice to the question of their future adoption or other appropriate action” by the UNGA, see UNGA 
Resolutions 56/83 of 28 January 2002 (para. 3) and 59/35 of 16 December 2004 (para. 1). With respect 
to the authority of the Draft articles, see Caron 2002, who concedes that the articles are influential but 
who is also concerned “that the ILC’s work, primarily because of its form, will have unwarranted 
influence.” (Ibid., p. 866.) See also ibid., pp. 872-873: “The articles will have great effect, and that is a 
significant achievement. But they should have effect because of their integrity and value, not because 
they emerged from the ILC in a form that looks like a treaty. The ILC’s work on state responsibility will 
best serve the needs of the international community only if it is weighed, interpreted, and applied with 
much care. (…) The articles are a mix of codification and progressive development; to be frank, it 
would often be difficult to say which article partakes more of one or the other. (…) The articles have 
already affected legal discourse, arbitral decisions, and perhaps also state practice. Now that they have 
been adopted by the ILC, they are likely to have even greater impact. To apply them correctly, decision 
makers must avoid a simple reading of the articles but, instead, must consult the commentaries and 
reports for each article, which illuminate the practice underlying the rule, the discussions of the ILC, and 
the comments of various governments. Together these sources bring life to the articles and reveal the 
degree of consensus.” 
85 The other four are: Countermeasures in respect of an internationally wrongful act (Art. 22), Force 
majeure (Art. 23), Distress (Art. 24) and Necessity (Art. 25). 



 
 
 
Chapter III 

  
 
48 

2.1.1.1 Consent 
 
In Article 20 of the DARS, one can read: “Valid consent by a State to the 
commission of a given act by another State precludes the wrongfulness of that act in 
relation to the former State to the extent that the act remains within the limits of that 
consent.” Thus, if State B gives consent to the exercise of police powers by State A 
on the territory of State B, there is no internationally wrongful act by State A. 
Consent to (otherwise unlawful) conduct may be given “in advance or even at the 
time it is occurring”.86 Consent given after the conduct does not take away the 
unlawfulness of the conduct (as is the case with respect to consent given in advance 
or at the time of occurrence). It is merely “a form of waiver or acquiescence, leading 
to loss of the right to invoke responsibility. This is dealt with in article 45.”87 
According to the ILC, consent precluding wrongfulness “must be freely given and 

                                                           
86 Yearbook of the International Law Commission 2001, Vol. II, Part 2, Report of the Commission to the 
General Assembly on the work of its fifty-third session, United Nations, New York and Geneva, 2007, 
A/CN.4/SER.A/2001/Add.1 (Part 2), p. 73. A good example of prior consent could be a treaty between 
two States in which the topic of hot pursuit is regulated. See also Gilbert 1998, p. 363, who argues that 
the concept, “which is undergoing a revival in Europe”, allows “for the police authorities of one State to 
cross into a neighbouring State in order to effect the arrest of a fugitive in flight. Its popularity in Europe 
is due to the policy of internal open borders within the European Union from 1993.” An example in that 
respect is the Convention between the Kingdom of Belgium, the Federal Republic of Germany, the 
Kingdom of Spain, the French Republic, the Grand Duchy of Luxembourg, the Kingdom of the 
Netherlands and the Republic of Austria on the stepping up of cross-border cooperation, particularly in 
combating terrorism, cross-border crime and illegal migration (Prüm Convention), signed in Prüm 
(Germany) on 17 May 2005 and available at: http://www.libertysecurity.org/IMG/pdf/Prum-
ConventionEn.pdf. Art. 27, para. 2 (10) of this Convention reads: “The Contracting Parties’ competent 
authorities shall provide one another with assistance (…), in particular by: (…) supplying information 
on practical implementation of cross-border surveillance, cross-border hot pursuit and controlled 
deliveries”. For the concept of hot pursuit in the context of the law of the sea, see, for example, Shaw 
2003, p. 551, who notes that “[t]he right of hot pursuit of a foreign ship is a principle designed to ensure 
that a vessel which has infringed the rules of a coastal state cannot escape punishment by fleeing to the 
high seas. In reality it means that in certain defined circumstances a coastal state may extend its 
jurisdiction onto the high seas in order to pursue and seize a ship which is suspected of infringing its 
laws.” The modern origin of this right can be found in Art. 23 of the already-mentioned (see n. 65) 1958 
Convention on the High Seas. Note finally, and to also come back to the plane diversion plan of the ICC 
as mentioned in the first chapter of this book (see n. 44 of that chapter), that a number of States 
neighbouring the State of the suspect could also cooperate in the air, agreeing, for example, that a plane 
carrying that suspect cannot enter their territory (which includes, it is reminded, see n. 65, the airspace 
above its land, internal waters and territorial sea). If that plane nevertheless enters their territory, States 
could lawfully divert that plane to an airfield in order to arrest the suspect. Cf. also Shaw 2003, p. 475, 
where he is writing about “[t]he right of a state to require a civil aircraft to land at a designated airport, 
where the aircraft is flying above its territory without authority”. 
87 Yearbook of the International Law Commission 2001, Vol. II, Part 2, Report of the Commission to the 
General Assembly on the work of its fifty-third session, United Nations, New York and Geneva, 2007, 
A/CN.4/SER.A/2001/Add.1 (Part 2), p. 73. Art. 45 of the DARS (‘Loss of the right to invoke 
responsibility’) reads: “The responsibility of a State may not be invoked if: (a) The injured State has 
validly waived the claim; (b) The injured State is to be considered as having, by reason of its conduct, 
validly acquiesced in the lapse of the claim.” 
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clearly established”.88 In addition, it must be actually expressed (rather than 
presumed),89 and it “may be vitiated by error, fraud, corruption or coercion”.90 An 
example of a case of consent, provided by the ILC, is the famous Savarkar case. The 
facts of this case between France and Great Britain can be found in the Permanent 
Court of Arbitration’s award of 24 February 1911:91  

 
[I]t is established that, by a letter dated the 29th June 1910, the Commissioner of the 
Metropolitan Police in London informed the “Directeur de la Sûreté générale” at 
Paris, that the British Indian Vinayak Damodar Savarkar was about to be sent to 
India, in order to be prosecuted for abetment of murder, etc., and that he would be on 
board the vessel “Morea” touching at Marseilles on the 7th or 8th July. (…) [O]n the 
7th July, the “Morea” arrived at Marseilles. The following morning, between 6 and 7 
o’clock, Savarkar, having succeeded in effecting his escape, swam ashore and began 
to run; he was arrested by a brigadier of the French maritime gendarmerie and taken 
back to the vessel. Three persons, who had come ashore from the vessel, assisted the 
brigadier in taking the fugitive back.92  

 
The Court concluded:  
 

[I]t is manifest that the case is not one of recourse to fraud or force in order to obtain 
possession of a person who had taken refuge in foreign territory,[93] (…) there was 
not, in the circumstances of the arrest and delivery of Savarkar to the British 
authorities and of his removal to India, anything in the nature of a violation of the 
sovereignty of France, (…) all those who took part in the matter certainly acted in 
good faith and had no thought of doing anything unlawful.94 

 
The ILC’s commentary explains that the Permanent Court of Arbitration considered 
that there was no violation by Great Britain of France’s sovereignty because “France 
had implicitly consented to the arrest through the conduct of its gendarme, who 

                                                           
88 Yearbook of the International Law Commission 2001, Vol. II, Part 2, Report of the Commission to the 
General Assembly on the work of its fifty-third session, United Nations, New York and Geneva, 2007, 
A/CN.4/SER.A/2001/Add.1 (Part 2), p. 73. 
89 See ibid. 
90 Ibid. 
91 See ‘Award of the Permanent Court of Arbitration in the Case of Savarkar, between France and Great 
Britain, February 24, 1911’, to be found in the American Journal of International Law, Vol. 5 (1911), 
pp. 520-523. 
92 Ibid., p. 521. 
93 These words can be used as authority for the idea that not only abductions, but also luring operations 
(as a fraudulent method of gaining custody over a person abroad) are to be seen as violating the concept 
of State sovereignty, see the discussion supra in Subsection 2.1. See also Schultz 1967, p. 71: “Dieses 
Urteil (…) hat unbestrittenermaßen klargestellt, daß das Völkerrecht verletzt ist, wenn sich ein Staat 
durch List oder Gewalt strafprozessualen Zugriff auf einen im Ausland befindlichen Angeschuldigten 
verschafft.” See also Schultz 1984, pp. 100-101. 
94 ‘Award of the Permanent Court of Arbitration in the Case of Savarkar, between France and Great 
Britain, February 24, 1911’, to be found in the American Journal of International Law, Vol. 5 (1911), 
pp. 522-523. 
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aided the British authorities in the arrest [original footnote omitted, ChP].”95 This 
was so even though the French central Government protested the arrest of Savarkar 
and had demanded his restitution.96 Hence, consent (not leading to a violation of 
State sovereignty) can, in certain circumstances, be given by a local official.97  

An interesting point which ought to be mentioned here is that the ILC had 
explained that consent “may be vitiated by error, fraud, corruption or coercion”,98 
but that this case can arguably be seen as an example in which error (namely on the 
part of the French gendarme, who mistakenly cooperated with the British agents on 
French territory as he did not know exactly what was going on) was not viewed as a 
means which could jeopardise the consent.99 Hence, on the basis of this case, one 

                                                           
95 Yearbook of the International Law Commission 2001, Vol. II, Part 2, Report of the Commission to the 
General Assembly on the work of its fifty-third session, United Nations, New York and Geneva, 2007, 
A/CN.4/SER.A/2001/Add.1 (Part 2), p. 73. 
96 See ‘Award of the Permanent Court of Arbitration in the Case of Savarkar, between France and Great 
Britain, February 24, 1911’, to be found in the American Journal of International Law, Vol. 5 (1911), p. 
520. 
97 Cf. also Michell 1996, p. 421: “Consent from local officials is sufficient”. It would perhaps have been 
better if Michell had used the word “may” here. After all, some expressions of consent from a local 
official can arguably never lead to valid consent from a State. One could hereby think of consent from a 
local police official that another State can establish a military base on the territory of the ‘consenting’ 
State. One can argue that only the central government can consent (or not) to these kinds of matters. 
(See also the Yearbook of the International Law Commission 2001, Vol. II, Part 2, Report of the 
Commission to the General Assembly on the work of its fifty-third session, United Nations, New York 
and Geneva, 2007, A/CN.4/SER.A/2001/Add.1 (Part 2), p. 73.) See for another opinion than the one of 
Michell: Henkin 1990, p. 313: “The police of State X may not enter the territory of State Y (without Y’s 
consent) to arrest an individual for violation of X’s laws, not even to enforce law that is subject to 
universal jurisdiction. International law, sensitive to State autonomy and impermeability, requires that 
any consent to such entry be authentically that of high officials who authoritatively represent the State; 
the acts or omissions of local officials may be attributable to the State for some purposes, but generally 
are not sufficient to constitute State consent to foreign police activities [original footnotes omitted, 
ChP].” Cf. finally De Sanctis 2004, p. 553: “[I]t can be argued that the exercise of jurisdiction by foreign 
officials on one’s own soil should require the explicit, or at least implicit, consent of a high-level agent 
of the State, such as the chief of police. Holding that every State official has the authority to consent to a 
transnational seizure on his territory (…) may result in a legitimisation of the law of the jungle, where 
decisions deeply affecting fundamental rights of individuals may be taken by low-ranking officials 
without a clear assumption of responsibility at the high levels of the chain of command [original 
footnotes omitted, ChP].” 
98 See n. 90 and accompanying text. 
99 See ‘Award of the Permanent Court of Arbitration in the Case of Savarkar, between France and Great 
Britain, February 24, 1911’, to be found in the American Journal of International Law, Vol. 5 (1911), 
pp. 521-523: “[F]rom the statements made by the French brigadier to the police of Marseilles, it appears: 
That he saw the fugitive, who was almost naked, get out of a porthole of the steamer, throw himself into 
the sea and swim to the quay; That at the same moment some persons from the ship, who were shouting 
and gesticulating, rushed over the bridge leading to the shore, in order to pursue him; That a number of 
people on the quay commenced to shout “Arretez[-]le;” That the brigadier at once went in pursuit of the 
fugitive and, coming up to him after running about five hundred metres, arrested him. Whereas the 
brigadier declares that he was altogether unaware of the identity of the person with whom he was 
dealing, that he only thought that the man who was escaping was one of the crew, who had possibly 
committed an offence on board the vessel. (...) Whereas, while admitting that an irregularity was 
committed by the arrest of Savarkar, and by his being handed over to the British police, there is no rule 
of international law imposing, in circumstances such as those which have been set out above, any 
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would perhaps sooner conclude that, in the words of Michell, “[c]onsent from local 
officials is sufficient, even if it is mistaken or ultra vires [original footnote omitted, 
ChP].”100  

Also briefly addressing the ultra vires point made by Michell: a local official 
may indeed go beyond his powers in finding that he has authority to consent on 
behalf of his State with a certain arrest operation orchestrated by another State. In 
such a case, it might be possible that the ‘injured State’ consented to the operation, 
even if the central Government did not agree (see Savarkar) and even if this local 
official was not authorised to consent on behalf of his State. However, this situation 
must arguably be differentiated from the situation where, for example, another State 
bribed local police officials of the State where the operation took place to cooperate 
in the events. Such a case also involves local police officials agreeing with the 
operation and acting ultra vires, but they consent to the operation because of 
personal financial reasons. However, it can be argued that they do not consent to the 
operation with the idea in mind that they do so on behalf of their State. And that is, it 
is submitted, essential before one can speak of valid consent from the State where 
the operation took place.101 

A final important point, made by Michell (especially when looking at the context 
of this book which often deals with conflict zones where there might be no 
functioning government), is the following: “Where there is no effective government 
in the host territory, no offense, consent, or protest is possible. Thus, an abduction 
will engender no state responsibility on the abducting state’s part [original footnote 
omitted, ChP].”102 One well-known case in which this element played a role is the 

                                                                                                                                               
obligation on the Power which has in its custody a prisoner, to restore him because of a mistake 
committed by the foreign agent who delivered him up to that Power [emphasis added, ChP].”  
100 Michell 1996, p. 421. See also n. 97 where it was argued that it would perhaps have been better if 
Michell had used the word “may” here because some expressions of consent from a local official can 
arguably never lead to valid consent from a State. 
101 See the Yearbook of the International Law Commission 2001, Vol. II, Part 2, Report of the 
Commission to the General Assembly on the work of its fifty-third session, United Nations, New York 
and Geneva, 2007, A/CN.4/SER.A/2001/Add.1 (Part 2), p. 73: “Whether consent has been validly given 
is a matter addressed by international law rules outside the framework of State responsibility. Issues 
include whether the agent or person who gave the consent was authorized to do so on behalf of the State 
(and if not, whether the lack of that authority was known or ought to have been known to the acting 
State), or whether the consent was vitiated by coercion or some other factor [emphasis added and 
original footnote omitted, ChP].” Hence, there is not only the question of authority which may play a 
role here (see also n. 97), but also the question of whether the consent was given on behalf of the State. 
102 Michell 1996, p. 421. See also Weissman 1994, p. 471, n. 78: “[N]o violation of national sovereignty 
could occur in the case of a suspect abducted from a territory with no effective sovereign government. 
(…) This is so because in the absence of a government, the asylum nation has no political independence 
or territorial sovereignty to violate.” Cf. finally the International Commission on Intervention and State 
Sovereignty’s report The Responsibility to Protect (December 2001), available at: 
http://www.iciss.ca/pdf/Commission-Report.pdf, para. 4.22 (p. 33): “In a failed or collapsed state 
situation, with no government effectively able to exercise the sovereign responsibility of protecting its 
people, the principle of non-intervention might seem to have less force.” 
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1948 Chandler case.103 In this case, a US citizen called Douglas Chandler was 
accused of treason against the US104 and brought from occupied Germany to the 
US.105 He contended that the way in which he was brought before the US courts was 
unlawful, among other things, because he was not extradited according to the 
interbellum extradition treaty between the US and Germany. Chief Judge Magruder 
rejected this argument and showed that the extradition treaty was not to be consulted 
at all: 

 
Passing these difficulties with the argument, the treaty on its face has no application 
to the abnormal situation here presented. (…) To establish that the treaty has been 
violated here, appellant would have to show from the language of the treaty that the 
United States thereunder assumed a contractual obligation as follows: that if a citizen 
of the United States should betake himself to Germany upon the eve of the outbreak 
of war between the United States and Germany, and if after war is declared between 
the two countries the American citizen should commit in Germany acts of treason 
against the United States, and if the armed forces of the United States and those of its 
Allies should invade and occupy Germany, supplant the defunct Government of the 
German Reich, and assume the powers of sovereignty, then, in such event, the United 
States contracts that it will not apprehend such traitor and bring him to trial for 
treason. Putting the proposition in this naked form, its absurdity is manifest. The 
United States made no such contract in the extradition treaty. (…) Chandler was not 
taken into custody and returned to the United States pursuant to the extradition treaty 
between the United States and Germany. His arrest by our occupying forces was 

                                                           
103 US Court of Appeals, First Circuit, Chandler v. United States, 3 December 1948, No. 4296 (171 F.2d 
921). Another case is the 1886 Ker-Illinois case, which will be discussed in detail in Subsection 1.1 of 
Chapter V, see n. 20 of that chapter. 
104 More specifically, “[t]he indictment charged that the defendant, in various places within the German 
Reich, and at all times beginning on December 11, 1941, and continuing thereafter up to and including 
May 8, 1945, he then and there being a native-born citizen of the United States, and a person owing 
allegiance to the United States, in violation of said duty to allegiance, did knowingly, intentionally, and 
traitorously adhere to the enemies of the United States, and more particularly, to wit, the Government of 
the German Reich, and the German Radio Broadcasting Company and the officials and employees 
thereof, giving to the said enemies of the United States aid and comfort within the United States and 
elsewhere; that the aforesaid adherence of the defendant and the giving of aid and comfort by him to the 
aforesaid enemies of the United States ‘consisted of working as a radio speaker and commentator in the 
U.S. zone of the Short Wave Station of the German Radio Broadcasting Company, a company 
controlled by the German Government, which work included the preparation and composition of 
commentaries, speeches, talks and announcements, and the recording thereof for subsequent broadcast 
by radio from Germany to the United States’; that these activities of the defendant ‘were intended to 
persuade citizens and residents of the United States to decline to support the United States in the 
conduct of said war, and to weaken and destroy confidence in the administration of the Government of 
the United States.’” (US Court of Appeals, First Circuit, Chandler v. United States, 3 December 1948, 
No. 4296 (171 F.2d 921), p. 928.)  
105 See ibid., p. 927: “In May, 1945, shortly after the close of hostilities in Europe, Chandler was taken 
into custody by the U.S. Army at his home in Durach, Bavaria, but he was returned to Durach, and 
apparently released from custody, on October 23, 1945. He was rearrested by the Army on or about 
March 12, 1946, at the request of the Department of Justice. On December 10, 1946, still in military 
custody, he was taken by plane to the United States, via Paris, the Azores, and Newfoundland.” 
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wholly outside the treaty, and not in violation of any international undertaking either 
expressed or implied in the treaty.106 

 
This elucidates that there could not have been any violation of the extradition treaty 
or of the sovereignty of Germany because at the time Chandler was arrested, there 
was no effective German authority.107  

However, it is clear that this cannot be easily established.108 Gillett, for example, 
explains:  
 

There is a virtually uniform practice in international law and politics of treating any 
group of nationals in control of their territory as the legitimate government. If the 
consenting party is the incumbent government, then the fact it has lost control over 
the state territory will not prevent its consent being recognized [original footnotes 
omitted, ChP].109 

 
Nevertheless, if there is really “no recognizable or organized authority within a 
territory that is capable of declaring a legally valid consent, and if there is no pre-
existing instrument of consent”,110 it will be hard to establish whether consent has 
been given or not.  
 
2.1.1.2 Self-defence 
 
The wrongfulness-precluding circumstance of self-defence can be found in Article 
21 of the DARS: “The wrongfulness of an act of a State is precluded if the act 

                                                           
106 Ibid., pp. 935-936. 
107 See also Morgenstern 1953, p. 273, n. 4 (distinguishing this case from the Palestinian Afouneh case 
(see Subsection 3.1 of Chapter V)): “The unlawful seizure [of Afouneh, ChP] took place on Syrian 
territory at a time when that country was under British occupation. An irregular apprehension by British 
forces was thus facilitated but not justified, because Syria did not lose her independence and extradition 
did not fall within the powers of the occupation authorities. On the other hand, the decision of a United 
States Circuit Court of Appeals in the case of Chandler v. United States (1948), 171 F. 2d 921, to the 
effect that there was jurisdiction to try a person who had been arrested in Germany by American 
military forces of occupation may be justified by reference to the fact that at the time Germany’s 
independence was in suspense.” See also Cardozo 1961, p. 133 (“There was no sovereign whose 
sovereignty was offended by the action of foreign officers on its soil.”) and finally Weismann 1994, p. 
471, n. 78: “The First Circuit Court of Appeals (…) stated that U.S. agents did not violate Germany’s 
territorial sovereignty because no effective government existed at the time of the abduction.” 
108 See Gillett 2008, pp. 24-25: “[T]here are publicists who argue that when a state’s governmental 
authorities have substantially collapsed (…) no rights of sovereignty pertain to that territory. On that 
basis, it is argued that an incursion into that territory to carry out a lawful arrest would not constitute any 
breach of general international law. However, that approach is problematic. Whilst it is true that 
underlying the doctrine of consent is a presumption of representative autonomy, the principles of the 
international legal order are strongly oriented towards the continued recognition of a state, existing or 
nascent, within any given territory. Even the most dysfunctional of the State Parties to the Rome Statute 
will not readily be considered to lack sovereign rights, and thus fair game for external intervention 
[original footnotes omitted, ChP].” 
109 Ibid., p. 25. 
110 Ibid., p. 26. 
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constitutes a lawful measure of self-defence taken in conformity with the Charter of 
the United Nations.” The principle of self-defence is undisputed.111 See also in that 
respect the wording of Article 51 of the UN Charter, speaking of an “inherent right”: 
 

Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defence if an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken measures necessary to maintain 
international peace and security. Measures taken by Members in the exercise of this 
right of self-defence shall be immediately reported to the Security Council and shall 
not in any way affect the authority and responsibility of the Security Council under 
the present Charter to take at any time such action as it deems necessary in order to 
maintain or restore international peace and security. 

 
Article 21 of the DARS refers to “a lawful measure of self-defence [emphasis added, 
ChP]”. This requires, among other things, compliance with the concepts of 
proportionality and necessity.112 Randelzhofer explains: 
 

Consequently, lawful self-defence is restricted to the repulse of an armed attack and 
must not entail retaliatory or punitive actions. The means and extent of the defence 
must not be disproportionate to the gravity of the attack; in particular, the means 
employed for the defence have to be strictly necessary for repelling the attack 
[original footnotes omitted, ChP].113  

 
In addition, Article 21 of the DARS requires that this “lawful measure of self-
defence [is] taken in conformity with the Charter of the United Nations.” This is a 
reference to the above-mentioned Article 51 of the UN Charter.  

The principle of self-defence has been used in the context of male captus 
situations as well. In the words of Halberstam: “Not all abductions are violations of 
international law. Abduction of terrorists may be justified self-defense under Article 
51 of the United Nations Charter and may thus not be in violation of international 
law.”114 Paust, writing about “an individual whose present activity forms part of a 
process of armed attack on a state in violation of the United Nations Charter”,115 
comes back to the above-mentioned concepts of necessity and proportionality in his 
observation that abduction of such an individual “may provide a less violent and 

                                                           
111 See Yearbook of the International Law Commission 2001, Vol. II, Part 2, Report of the Commission 
to the General Assembly on the work of its fifty-third session, United Nations, New York and Geneva, 
2007, A/CN.4/SER.A/2001/Add.1 (Part 2), p. 74. 
112 See ibid., p. 75. See also ICJ, Legality of the Threat or Use of Nuclear Weapons, ‘Advisory Opinion’, 
8 July 1996, para. 41: “The submission of the exercise of self-defence to the conditions of necessity and 
proportionality is a rule of customary international law.” (Referring to ICJ, Case Concerning Military 
and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) (Merits), 
‘Judgment’, 27 June 1986, para. 176.) See generally Gardam 2004.  
113 Randelzhofer 2002, p. 805.  
114 Halberstam 1992, p. 736, n. 5. 
115 Paust 1993, p. 566. 
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injurious option than general military strikes or targeting that is otherwise 
reasonably necessary and proportionate.”116  

A comparable idea can be found in Calica’s article ‘Self-Help Is the Best Kind: 
The Efficient Breach Justification for Forcible Abduction of Terrorists’, in which he 
argues:  
 

In essence, under the efficient breach justification, forcible abductions of terrorists are 
optimal because the benefits to the breaching nation and to the international 
community outweigh its costs. (…) Where abduction would constitute a breach of 
international law, breach is efficient if (1) the terrorist threat appears imminent and 
the opportunity for abduction is fleeting; (2) the target nation is unwilling to extradite 
or prosecute; (3) the operation involves minimal threat to bystanders; (4) the 
territorial infringement is reasonably limited; and (5) the accused will receive humane 
treatment and a fair trial [original footnotes omitted, ChP].117 

 
Calica thus asserts that an imminent threat, among other things, may justify an 
abduction whereas the above-mentioned remarks by Halberstam and Paust refer to 
the seemingly stricter requirement of an armed attack. (Halberstam refers to Article 
51, which in turn refers to the occurrence of an armed attack.) Although Calica’s 
proposition is not limited to the context of self-defence,118 it is interesting to look 
                                                           
116 Ibid. Cf. also Bush 1993, p. 980. Note that acts of non-State actors, such as terrorists, might indeed 
lead to an armed attack, as a result of which a State can exercise its right of self-defence. However, 
whether this is only possible if these acts can be attributed to a State or not is the object of debate. See in 
that respect Trapp, commenting on the case ICJ, Case Concerning Armed Activities on the Territory of 
the Congo (Democratic Republic of the Congo v. Uganda), ‘Judgment’, 19 December 2005, in which 
the World Court did not address this question: “The Court’s continued refusal to engage the issue (…) 
has resulted in scholars taking extreme positions regarding the right to use force in self-defence against 
non-State actors – either reading the Court’s jurisprudence as requiring that armed attacks always be 
attributable to a State before they give rise to a right to use force in self-defence in foreign territory (or 
supporting a similar position), or arguing that there is an emerging right under international law to use 
force in self-defence directly against non-State terrorist actors, irrespective of the territorial host State’s 
non-involvement in the terrorist attacks [original footnotes omitted, ChP].” (Trapp 2007, p. 141.) See 
Trapp’s article and Ruys and Verhoeven 2006 for a middle position. Gill (2007, p. 118) is of the opinion 
that “[n]othing in either Article 51 or customary law says that attacks can only be carried out by States. 
(…) Any act of force which can be deemed to constitute an armed attack can trigger the right of self-
defense, irrespective of whether such an attack is carried out by official State organs, by a State acting 
indirectly through other agents, such as armed bands, militias, terrorist groups and so forth, or by a non-
State entity which is capable of mounting an attack on its own.” Note finally that even if an abduction of 
persons can in theory be seen as a very proportionate and limited form of self-defence (see, however, 
Quigley (1988, p. 208): “Measures of self-defense may be taken only against a state. They may not be 
taken against individuals, even individuals operating on behalf of a state.”), one can assume that a State 
will only turn to self-defence if the danger posed is so great that the defending State will probably not 
limit itself to a mere abduction operation, see Bush 1992, p. 980: “[S]elf-defense and related rationales 
have always assumed an overwhelming exigency for which only a military response would suffice 
[original footnote omitted, ChP].” 
117 See Calica 2004, pp. 414-415. See also McNeal and Field 2007, pp. 519ff. See for older accounts: 
Kash 1997 and Izes 1997. 
118 See Calica 2004, p. 394: “The theory of efficient breach justifies self-help and takes into account 
both a country’s need to protect its nationals as well as the self-defence justification.” For the meaning 
of the concept of self-help, see, for example, Mrazek, 1989, p. 99: “Self-help, or autoprotection, is of 
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more generally to the concept of imminence in order to see at what moment in time 
the right of self-defence may be exercised. 

In explanations related to the concept of imminence, reference is often made to 
the Caroline incident. Here, one can find “[t]he traditional definition of the right of 
self-defence in customary international law”.119  
 

In 1837, the United Kingdom was facing a rebellion in Canada, which at the time was 
still under British control. It was in the context of this rebellion that British forces 
attacked and sank a forty-five ton, privately-owned, U.S. steamer, the Caroline. A 
number of the rebel forces acting in support of the Canadian rebellion, (the majority 
of which being U.S. nationals) were stationed on Navy Island, in British territory. 
They were supplied in munitions and personnel by the Caroline, which was hired for 
that purpose. On December 29, while the Caroline was docked at Schlosser, in U.S. 
territory, it was attacked by British-Canadian forces that set fire to the steamer and 
towed it over the Niagara Falls. In the process, Amos Durfree, a U.S. citizen, was 
killed [original footnotes omitted, ChP].120  
 

                                                                                                                                               
limited significance in present international law. The concept itself has been given different meanings. 
Historically, it involved retaliatory measures of a state against another state that had violated its rights 
protected by international law. The basic idea of self-help consisted in the fact that there was no 
centralized enforcement in the international community. Self-help covered retorsions, reprisals, both 
armed and peaceful, and peaceful blockade as well as war itself. The limits on its use were vague and 
depended on the will of the state. Furthermore, self-defence was considered to be self-help by numerous 
authors. [Note that Gill (2007, p. 152), for example, also views self-defence as a form of self-help, ChP.] 
In Article 51 of the United Nations Charter, however, self-defence was defined as a separate institution, 
while self-help is not mentioned by the Charter at all. At present self-help includes retorsions and 
peaceful reprisals, but as a separate, although exceptional, means of the use of armed force, it has no 
support in contemporary international law.” In the commentaries to the DARS, one can read that 
nowadays, there is at least one category of accepted self-help, namely countermeasures, see Yearbook of 
the International Law Commission 2001, Vol. II, Part 2, Report of the Commission to the General 
Assembly on the work of its fifty-third session, United Nations, New York and Geneva, 2007, 
A/CN.4/SER.A/2001/Add.1 (Part 2), p. 128: “It is recognized both by Governments and by the 
decisions of international tribunals that countermeasures are justified under certain circumstances. This 
is reflected in article 22 which deals with countermeasures in response to an internationally wrongful act 
in the context of the circumstances precluding wrongfulness. Like other forms of self-help, 
countermeasures are liable to abuse and this potential is exacerbated by the factual inequalities between 
States. Chapter II has its aim to establish an operational system, taking into account the exceptional 
character of countermeasures as a response to internationally wrongful conduct. At the same time, it 
seeks to ensure, by appropriate conditions and limitations, that countermeasures are kept within 
generally acceptable bounds.” See also ibid., p. 136: “Countermeasures are a form of self-help, which 
responds to the position of the injured State in an international system in which the impartial settlement 
of disputes through due process of law is not yet guaranteed. Where a third party procedure exists and 
has been invoked by either party to the dispute, the requirements of that procedure, e.g. as to interim 
measures of protection, should substitute as far as possible for countermeasures. On the other hand, even 
where an international court or tribunal has jurisdiction over a dispute and authority to indicate interim 
measures of protection, it may be that the responsible State is not cooperating in that process. In such 
cases the remedy of countermeasures necessarily revives.” 
119 Shaw 2003, p. 1024. 
120 Green 2006, p. 433. 
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This violation of US territory and the death of at least one US national121 caused 
some uproar and the tensions between the UK and the US were not sufficiently 
resolved through diplomatic channels.122 In November 1840, when the British-
Canadian Alexander McLeod was arrested in New York for his alleged involvement 
in the incident, the intrusion by Britain was again the centre of (diplomatic) 
debate.123 In a letter to the British Special Representative to the US, Lord Ashburton 
(dated 27 July 1842), US Secretary of State Daniel Webster quoted a letter he had 
sent to the British Minister in Washington, Henry Fox, on 24 April 1841: 
 

[I]t will be for Her Majesty’s Government to show, upon what state of facts, and what 
rules of national law, the destruction of the Caroline is to be defended. It will be for 
that Government to show a necessity of self-defense, instant, overwhelming, leaving 
no choice of means, and no moment for deliberation. It will be for it to show, also, 
that the local authorities of Canada, even supposing the necessity of the moment 
authorized them to enter the territories of the United States at all, did nothing 
unreasonable or excessive; since the act justified by the necessity of self-defense 
must be limited by that necessity, and kept clearly within it [emphasis added, ChP].124        

 
The British did not agree with the facts as understood by the Americans, but they 
did agree on the above-mentioned principles.125 These principles are now “accepted 
as part of customary international law [original footnote omitted, ChP]”.126  

As Caroline does not mention the requirement of an armed attack, one could 
argue that on the basis of Caroline, a State may also be permitted to exercise its 
right of self-defence before an armed attack has actually occurred. After all, 
Caroline only stipulates that a State must show a ‘necessity of self-defence’. That 
could mean that a State can also exercise its right of self-defence when an armed 
attack is going to occur, thereby creating a necessity for the target-State-to-be to 
defend itself. Nevertheless, in that case, the attack (or whatever circumstance is 
creating the necessity: as already mentioned, Caroline does not speak of an armed 
attack) must be imminent. In the words of Caroline, a government must show “a 
necessity of self-defense, instant, overwhelming, leaving no choice of means, and no 
moment for deliberation”.127 128  

                                                           
121 See ibid., pp. 433-434, n. 11: “It should be noted that some more recent accounts refer to the death of 
the ship’s cabin boy, “Little Billy.” (...)  However, this may be brought into question, as this death was 
not mentioned in the various testimonies of the crew.” 
122 Green 2006, p. 434. 
123 Ibid. 
124 Ibid., p. 435 (referring to its original source in the British and Foreign State Papers). 
125 Ibid., p. 436. 
126 Shaw 2003, p. 1025. 
127 There are in fact two concepts of necessity in Caroline. The first is the above-mentioned idea that a 
State must show a necessity of self-defence: a State can only use self-defence if it is really necessary. 
The second concept has been explained by Randelzhofer (see n. 113 and accompanying text) and is only 
important if the State is justified in using self-defence. In that case, it is not allowed to take just any 
measures. Its freedom to use measures of self-defence is restricted: it may only take those measures 
which are strictly necessary to defend itself. (See for both concepts the following words of Caroline: 
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What is the correlation between the arguably broader notion of self-defence as 
found in Caroline and the version of Article 51 of the UN Charter, to which the 
DARS refer and which states that self-defence is only possible “if an armed attack 
occurs”?  

The examination of this very controversial point129 can start with the already-
mentioned fact that Article 51 of the UN Charter refers to an “inherent” right of self-
defence. That could mean that the broader, inherent, customary right to self-defence 
(from Caroline) is not affected by Article 51 and that UN Member States would also 

                                                                                                                                               
“[T]he act justified by the necessity of self-defense must be limited by that necessity, and [must be] kept 
clearly within it.”) 
128 This formulation, by the way, clearly excludes the so-called ‘Bush doctrine’ on self-defence, where 
the attack may not necessarily be imminent but located in a more distant future. See The National 
Security Strategy of the United States of America, 17 September 2002 (available at: 
http://www.globalsecurity.org/military/library/policy/national/nss-020920.pdf), p. 15: “Given the goals 
of rogue states and terrorists, the United States can no longer solely rely on a reactive posture as we 
have in the past. The inability to deter a potential attacker, the immediacy of today’s threats, and the 
magnitude of potential harm that could be caused by our adversaries’ choice of weapons, do not permit 
that option. We cannot let our enemies strike first. (…) For centuries, international law recognized that 
nations need not suffer an attack before they can lawfully take action to defend themselves against 
forces that present an imminent danger of attack. Legal scholars and international jurists often 
conditioned the legitimacy of preemption on the existence of an imminent threat – most often a visible 
mobilization of armies, navies, and air forces preparing to attack. We must adapt the concept of 
imminent threat to the capabilities and objectives of today’s adversaries. Rogue states and terrorists do 
not seek to attack us using conventional means. They know such attacks would fail. Instead, they rely on 
acts of terror and, potentially, the use of weapons of mass destruction – weapons that can be easily 
concealed, delivered covertly, and used without warning. The targets of these attacks are our military 
forces and our civilian population, in direct violation of one of the principal norms of the law of warfare. 
As was demonstrated by the losses on September 11, 2001, mass civilian casualties is the specific 
objective of terrorists and these losses would be exponentially more severe if terrorists acquired and 
used weapons of mass destruction. The United States has long maintained the option of preemptive 
actions to counter a sufficient threat to our national security. The greater the threat, the greater is the risk 
of inaction – and the more compelling the case for taking anticipatory action to defend ourselves, even if 
uncertainty remains as to the time and place of the enemy’s attack. To forestall or prevent such hostile 
acts by our adversaries, the United States will, if necessary, act preemptively. The United States will not 
use force in all cases to preempt emerging threats, nor should nations use preemption as a pretext for 
aggression. Yet in an age where the enemies of civilization openly and actively seek the world’s most 
destructive technologies, the United States cannot remain idle while dangers gather.” See also ‘President 
Bush Delivers Graduation Speech at West Point’ (United States Military Academy, West Point, New 
York, 1 June 2002, available at: http://georgewbush-
whitehouse.archives.gov/news/releases/2002/06/20020601-3.html): “We cannot defend America and 
our friends by hoping for the best. We cannot put our faith in the word of tyrants, who solemnly sign 
non-proliferation treaties, and then systemically break them. If we wait for threats to fully materialize, 
we will have waited too long.” See for criticism on this doctrine, for example, Gill 2007, pp. 147-150. 
Gill notes, among other things: “Self-defense however defined, has always been linked to the existence 
of a concrete (threat of an) attack within at least the foreseeable future. While this is not necessarily the 
immediate temporal future in the sense of minutes, hours or even days, the principles of immediacy and 
necessity are central to the concept of self-defense itself and cannot be open ended as the NSS implies.” 
(Ibid., p. 149.)  
129 Randelzhofer 2002, p. 792.  
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be able to use the customary right of self-defence (not requiring the ‘trigger’ of an 
armed attack).130 The ICJ, in the Nicaragua case, stated on this point: 

 
As regards the suggestion that the areas covered by the two sources of law are 
identical, the Court observes that the United Nations Charter (…) by no means covers 
the whole area of the regulation of the use of force in international relations. On one 
essential point, this treaty itself refers to pre-existing customary international law; this 
reference to customary law is contained in the actual text of Article 51, which 
mentions the “inherent right” (in the French text the “droit naturel”) of individual or 
collective self-defence, which “nothing in the present Charter shall impair” and which 
applies in the event of an armed attack. The Court therefore finds that Article 51 of 
the Charter is only meaningful on the basis that there is a “natural” or “inherent” right 
of self-defence, and it is hard to see how this can be other than of a customary nature, 
even if its present content has been confirmed and influenced by the Charter. 
Moreover the Charter, having itself recognized the existence of this right, does not go 
on to regulate directly all aspects of its content. For example, it does not contain any 
specific rule whereby self-defence would warrant only measures which are 
proportional to the armed attack and necessary to respond to it, a rule well established 
in customary international law. Moreover, a definition of the “armed attack” which, if 
found to exist, authorizes the exercise of the “inherent right” of self-defence, is not 
provided in the Charter, and is not part of treaty law. It cannot therefore be held that 
Article 51 is a provision which “subsumes and supervenes” customary international 
law. It rather demonstrates that in the field in question (…) customary international 
law continues to exist alongside treaty law. The areas governed by the two sources of 
law thus do not overlap exactly, and the rules do not have the same content.131 

 
Nevertheless, even though the ICJ recognises that the law of self-defence can be 
found in both customary as well as in conventional law, one could also argue that 
the customary version is only of importance with respect to those issues which are 
not regulated by the conventional version, for example, regarding the definition of 
the concept of an armed attack or the principles of necessity and proportionality. It 
seems, however, that the ICJ does not recognise that the right of self-defence can be 
invoked by a party to the UN (Charter)132 in situations other than in the case of an 
armed attack.133 Although the “inherent right” of self-defence is referred to in 

                                                           
130 That would thus also mean that States could argue that Art. 21 of the DARS is complied with if they 
would abduct a terrorist implicated in an imminent attack. (The argumentation would then be: Art. 21 of 
the DARS refers to the conventional version of self-defence, which in turn refers to the broader 
(anticipatory) inherent right of self-defence.)  
131 ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. 
United States of America) (Merits), ‘Judgment’, 27 June 1986, para. 176. 
132 Almost every territorial entity in the world is a member of the UN and thus bound by the UN Charter. 
(Exceptions are, for example, the Holy See (a non-member State maintaining Permanent Observer 
Mission at UN Headquarters) and Palestine (an entity maintaining Permanent Observer Mission at UN 
Headquarters), see http://www.un.org/members/index.shtml.) 
133 In that case, the ICJ’s acceptance of the principle of necessity does not imply that UN Member States 
can refer to the first concept of necessity in Caroline as was explained in n. 127, namely that a State 
only has to show a necessity of self-defence before it can resort to self-defence. After all, in the above-
mentioned view, an armed attack (and not merely a ‘necessity of self-defence’) is the required trigger of 
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Article 51, it is also clearly connected to the words “armed attack”: “[T]he (…) text 
of Article 51 (…) mentions the “inherent right” of individual or collective self-
defence, (…) which applies in the event of an armed attack.”134   

Does this mean that a State can never act in anticipation of an attack, can never 
use anticipatory self-defence?135 Randelzhofer, first referring to those who would 
argue that the above-mentioned question is to be answered in the negative,136 
explains that this would indeed not be permissible:  
 

An anticipatory right of self-defence would be contrary to the wording of Art. 51 (‘if 
an armed attack occurs’), as well as to its object and purpose, which is to cut to a 
minimum the unilateral use of force in international relations. Since the (alleged) 
imminence of an attack cannot usually be assessed by means of objective criteria, any 
decision on this point would necessarily have to be left to the discretion of the State 
concerned. The manifest risk of an abuse of that discretion which thus emerges would 
de facto undermine the restriction to one particular case of the right to self-defence. 
Therefore Art. 51 has to be interpreted narrowly as containing a prohibition of 
anticipatory self-defence. Self-defence is thus permissible only after the armed attack 
has already been launched [original footnotes omitted, ChP].137     

                                                                                                                                               
self-defence. Hence, the fact that the ICJ accepts the principle of necessity can, in this view, only refer 
to the second concept of necessity in Caroline (see also the explanation of Randelzhofer at n. 113 and 
accompanying text and n. 127), meaning that a State, after an armed attack has started, can only take 
those measures which are strictly necessary to repulse that attack. This view is supported by the above-
mentioned words of the ICJ in the Nicaragua case (para. 176): “For example, it does not contain any 
specific rule whereby self-defence would warrant only measures which are proportional to the attack 
and necessary to respond to it, a rule well established in customary international law.” 
134 See in that respect also para. 193 of the Nicaragua case where the ICJ noted “that in the language of 
Article 51 of the United Nations Charter, the inherent right (or “droit naturel”) which any State 
possesses in the event of an armed attack, covers both collective and individual self-defence [emphasis 
added, ChP].” 
135 The ICJ did not comment on this issue in the Nicaragua case as the facts of that case did not demand 
this, see its para. 194: “In view of the circumstances in which the dispute has arisen, reliance is placed 
by the Parties only on the right of self-defence in the case of an armed attack which has already 
occurred, and the issue of the lawfulness of a response to the imminent threat of armed attack has not 
been raised. Accordingly the Court expresses no view on that issue.” 
136 “[I]n particular those authors who interpret Art. 51 as merely confirming the pre-existing right of 
self-defence consider anticipatory measures of self-defence to be admissible under the conditions set up 
by Webster in the Caroline Case, i.e. when ‘the necessity of that self-defence is instant, overwhelming 
and leaving no choice of means, and no moment for deliberation’ [original footnotes omitted, ChP].” 
(Randelzhofer 2002, p. 803.) 
137 Ibid. See also ibid., p. 793: “The content and scope of the customary right of self-defence are unclear 
and extend far into the spheres of self-help [Recall the title of Calica’s article, ChP.] in such a way that 
its continuing existence would, to a considerable extent, reintroduce the unilateral use of force by States, 
the substantial abolition of which is intended by the UN Charter.” This view might lead to problems 
with respect to the problem of nuclear weapons where one can doubt whether a State, which has become 
the victim of a nuclear attack, is still able to defend itself. Randelzhofer (ibid., p. 804) explains: “[I]t 
must be pointed out that the prohibition of anticipatory self-defence embodied in Art. 51 is compatible 
with the nuclear strategy of the Super-powers only as States are able to defend themselves against a pre-
emptive strike launched against them. Should this so-called second-strife capability become void, the 
prohibition of anticipatory self-defence would not be removed as such, but it would nevertheless be 
diminished in its observance by States.”    



 
 
 

Dissecting the maxim: concepts, delimitations and definitions 

  
 

61

The word “inherent” (as in: inherent right of self-defence) would in that view simply 
mean that every State (even a State which is not a member of the UN) has a ‘natural 
right’ to defend itself.138 Nevertheless, those States which have signed the UN 
Charter can only exercise this ‘natural’ right under certain circumstances, namely if 
the armed attack has started.  

It should, however, be repeated that this is a very controversial point.139 Gill, for 
example, states: 
 

While there are some[140] international lawyers who, relying on a literal textual 
interpretation of Article 51, reject the possibility of any form of anticipatory self-
defense altogether, most authorities and States are prepared to concede the possibility 
of some degree of anticipatory action within what are frequently referred to as the 
“strict criteria” of the Caroline case [original footnote omitted, ChP].141  

 
Gill, repeating the point already mentioned by the ICJ in the Nicaragua case that 
“the right to self-defense cannot be interpreted solely on the basis of Article 51 of 
the Charter”,142 is of the opinion that one should follow Article 51 of the UN Charter 
where it is clear, for example in requiring the occurrence of an armed attack,143 but 
that where it is not, for instance regarding the exact meaning of an armed attack or 

                                                           
138 See ibid., p. 793. Randelzhofer hereby explains (ibid., p. 792, n. 25) that the Special Rapporteur of 
the ILC, R. Ago (in his Eight Report on State Responsibility, ILC Yearbook (1980), Vol. 2, part 1, p. 67, 
n. 263) “takes the term ‘inherent’ to emphasize that the ability of lawfully defending itself against an 
armed attack is a prerogative of every sovereign State which it is not entitled to renounce”. 
139 See also Wilmshurst 2006, p. 963: “There are few more controversial questions in international law 
than the proper limits of the right of self-defence.” 
140 Note, however, that Gill, in n. 2 of his article, asserts that “[a] significant number of scholars oppose 
any notion of anticipatory or preemptive self-defense prior to the actual launching of an armed attack 
[emphasis added, ChP].” (Gill 2007, p. 113, n. 2.) 
141 Ibid., p. 125. See also ‘The Chatham House Principles of International Law on the Use of Force in 
Self-Defence’ which clarify: “[T]he view that States have a right to act in self-defence in order to avert 
the threat of an imminent attack – often referred to as ‘anticipatory self-defence’ – is widely, though not 
universally, accepted. It is unrealistic in practice to suppose that self-defence must in all cases await an 
actual attack [original footnotes omitted, ChP].” (Wilmshurst 2006, p. 964.) The Chatham House hereby 
refers, among other things, to the UNSG’s report In larger freedom: towards development, security and 
human rights for all, UN Doc. A/59/2005, 21 March 2005, para. 124: “Imminent threats are fully 
covered by Article 51, which safeguards the inherent right of sovereign states to defend themselves 
against armed attack. Lawyers have long recognized that this covers an imminent attack as well as one 
that has already happened.” 
142 Gill 2007, p. 117. Gill hereby refers to “both the drafting history of Article 51 and the fact that it was 
never intended to completely codify the law of self-defense.” (Ibid., pp. 116-117.) According to him, 
Art. 51 “primarily sought to safeguard the right to mutual assistance provided for in regional self-
defense agreements and delineate the relationship between the right of States to exercise self-defense 
and the system of collective security contained in Chapter VII of the Charter. This relationship is spelled 
out in detail in Article 51, while the substance of the right is merely mentioned.” (Ibid., p. 117.) 
143 See ibid.: “Where Article 51 is specific it will clearly prevail, as for instance in subjecting the 
exercise of self-defense to the requirement of an armed attack, or in providing for the Security Council 
as the ultimate arbiter of the continued necessity of the exercise of self-defense [emphasis in original, 
ChP].” 
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the starting point of this armed attack,144 one can turn to the customary law version 
of self-defence. And as this customary version (read: Caroline) recognises some 
form of anticipatory self-defence, States do not have to wait, for example, for the 
missile to be actually launched. In short,  
 

self-defense is a right, grounded in both Charter and in customary law, which allows 
some degree of anticipatory action to counter a clear and manifest threat of attack in 
the immediate, or at least proximate, future, within the confines of the well-known 
and widely accepted 1837 Caroline incident criteria, relating to necessity, immediacy 
and proportionality [original footnote omitted, ChP].145  
 

Notwithstanding these controversies – to which already enough attention has been 
paid here – it is clear that Paust’s earlier mentioned example of the abduction of a 
terrorist will probably be accepted under the DARS as he refers to an armed 
attack.146 Whether one also accepts Calica’s proposition, which is not restricted to 
the context of self-defence but also covers the field of self-help, is more problematic 
and will partly depend on one’s view on the above-mentioned discussion.  

In conclusion, self-defence (from the perspective of State A)147 or consent (from 
the perspective of State B) are two important scenarios which do not lead to a 
                                                           
144 See ibid: “However, where Article 51 is incomplete, as in leaving open what constitutes an armed 
attack and when an attack has commenced, or silent, as in relation to other requirements governing self-
defense, recourse must be had to customary law as a means of complementing the Charter lex scripta.” 
145 Ibid., p. 114. Gill further explains that “immediacy in relation to anticipatory self-defense is not 
primarily a question of time, but one of the existence of a credible threat of probable (or in some cases 
potential) attack, which together with necessity and the absence of feasible alternatives, make 
anticipatory action justifiable or even imperative. While time is a relevant consideration, it is not the 
only one, nor necessarily the most important.” (Ibid., p. 146.) “[A] classic example of a lawful 
anticipatory self-defense” (ibid.) mentioned by Gill is the Six Day War: “The conduct of Israel’s 
neighbors in creating a crisis, engaging in preparations for a potential attack, and uttering hostile 
pronouncements formed an immediate threat which justified Israel’s anticipatory action in self-defense. 
Irrespective of whether such an attack was in fact on the point of being launched, or ever would have 
been, Israel had every reason at the time to believe that there was a high possibility, that an attack would 
be mounted in the near future. How near was unknown, but under the circumstances that fact hardly 
mattered. Likewise, it was clear that waiting would only increase Israel’s vulnerability, without any 
likelihood that the situation would resolve itself.” (Ibid.)   
146 Paust wrote about “an individual whose present activity forms part of a process of armed attack on a 
state in violation of the United Nations Charter”. (See Paust 1993, p. 566 or n. 115 and accompanying 
text.) 
147 It is interesting to also briefly mention here the subject of ‘protection of nationals abroad’, which is 
sometimes seen as a form of self-defence. In that view, it is not the State itself, but its nationals (to be 
seen as ‘little parts’ of that State) who are under attack, which in turn leads to resorting to self-defence. 
The most famous example in that respect is the Entebbe rescue operation in 1976 during which Israel 
intervened in Uganda (at the Entebbe airport) to free hostages from a plane hijacked by terrorists. Shaw, 
also examining similar incidents, explains: “It is difficult to extract from the contradictory views 
expressed in these incidents the apposite legal principles. While some states affirm the existence of a 
rule permitting the use of force in self-defence to protect nationals abroad, others deny that such a 
principle operates in international law. (...) On balance, and considering the opposite principles of 
saving the threatened lives of nationals and the preservation of the territorial integrity of states, it would 
seem preferable to accept the validity of the rule in carefully restricted situations consistent with the 
conditions laid down in the Caroline case [original footnote omitted, ChP].” (Shaw 2003, p. 1034.) See 
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violation of State’s A obligation to refrain from interference in State B’s domestic 
affairs.  

A final matter which should be discussed here are interventions based on 
humanitarian grounds.  
 
2.1.1.3 Humanitarian grounds 
 
Although the concept of State sovereignty was earlier presented as rather absolute, it 
is, of course, true that in the modern world, in which States through various means 
are interconnected (for example, via the internet) and in which many problems are 
seen as international problems (for example, global warming), (legal) boundaries 
seem to disappear and with that the importance of State sovereignty. This also goes 
for the human rights context.148  

It may be that in the past, a tyrant could commit genocide on its territory with 
impunity by shielding outside interference with the notion of State sovereignty, 
arguing that it was a domestic affair with which other States had no business.149 
However, that was then. Nowadays, such a tyrant cannot get away with it as easily 
as he perhaps used to; these kinds of issues are now also considered to be of interest 
to other countries and the international community as a whole.150 For example, if 
genocide occurs in a certain State, that State can no longer convincingly assert that it 
is a purely internal matter, with which other States or the international community as 
a whole have no business.  

It was mentioned supra that the concept of State sovereignty has both an internal 
and external aspect.  

The internal aspect, it was stated, meant that State A is the only one having 
authority over the territory of State A. However, it should be understood that that 

                                                                                                                                               
for more information on this subject in the context of abductions Findlay 1988 (who, by the way, views 
this justification as distinct from the justification ‘self-defence’). On p. 29 of his article, he writes: 
“[T]he United States could seize terrorists on the territory of another country pursuant to the doctrine of 
humanitarian intervention to protect nationals, as long as the capture was necessary to prevent future 
harm to its citizens and the mission’s objectives were strictly confined to that task. If the United States 
acted under this doctrine, the territorial state would have little basis to complain about a violation of its 
territorial sovereignty [original footnote omitted, ChP].” 
148 See generally Flinterman 2000 and Lauren 2004. 
149 See Lauren 2004, pp. 16 and 26. At this last page, Lauren provides the interesting example of 
Hermann Goering, who “declared in response to accusations of crimes against humanity: “But that was 
our right! We were a sovereign state and that was strictly our business.” [original footnote omitted, 
ChP]” 
150 See Van Genugten 1992, p. 205, writing on the (now defunct) UN Human Rights Commission: “The 
former argument of non-intervention (‘mind your own business’) today makes little impression and is 
brushed aside without wasting words (‘it is our own business’) [own translation, ChP].” 



 
 
 
Chapter III 

  
 
64 

does not mean that State A can do whatever it pleases on its territory.151 Having the 
supreme power over a territory also brings with it responsibilities.152  

It seems more and more accepted that in compelling cases such as genocide, in 
which the territorial State is unwilling or unable to fulfil its responsibility to protect 
its own people from barbarity, political/economic pressure by other States to stop 
the atrocities may not be enough. It might be necessary to actually intervene. The 
argument that such an intervention would violate the foundation of the international 
order can then be countered by the idea that in fact non-intervention would damage 
that order. Perhaps non-intervention in each and every case makes the legal order 
stable (in that no State interferes with another State) but one can doubt whether such 
an ‘order’, in which genocide can take place without a serious reaction from another 
State, does not gravely undermine its own basic values.153 In addition, one can 
wonder whether the above-mentioned idea that non-intervention makes the legal 
order stable would also be accurate in such a situation. After all, in our 
interconnected world, a conflict of considerable size – if not tackled soon enough – 
can easily spread to other countries and become a regional conflict, thereby creating 
a direct threat to the stability of the international order.154 In such cases, it is obvious 
that intervention, as an ultimum remedium, should not be ruled out.155 The most 

                                                           
151 See the International Commission on Intervention and State Sovereignty’s report The Responsibility 
to Protect (December 2001), available at: http://www.iciss.ca/pdf/Commission-Report.pdf, para. 1.35 
(p. 8): “The defence of state sovereignty, by even its strongest supporters, does not include any claim of 
the unlimited power of a state to do what it wants to its own people.” 
152 See ibid.: “It is acknowledged that sovereignty implies a dual responsibility: externally – to respect 
the sovereignty of other states, and internally, to respect the dignity and basic rights of all the people 
within the state.” 
153 One of the purposes of the UN is “[t]o achieve international co-operation (…) in promoting and 
encouraging respect for human rights and for fundamental freedoms for all”. (Art. 1, para. 3 of the UN 
Charter.) See also Art. 55 (“With a view to the creation of conditions of stability and well-being which 
are necessary for peaceful and friendly relations among nations based on respect for the principle of 
equal rights and self-determination of peoples, the United Nations shall promote: (…) c. universal 
respect for, and observance of, human rights and fundamental freedoms for all”) and 56 of the UN 
Charter (“All Members pledge themselves to take joint and separate action in co-operation with the 
Organization for the achievement of the purposes set forth in Article 55.”) See also the International 
Commission on Intervention and State Sovereignty’s report The Responsibility to Protect (December 
2001), available at: http://www.iciss.ca/pdf/Commission-Report.pdf, para. 8.31 (p. 75): “[T]he very term 
“international community” will become a travesty unless the community of states can act decisively 
when large groups of human beings are being massacred or subjected to ethnic cleansing.” Cf. finally 
Silving 1961, p. 358, who writes that the UN Charter “declares it to be one of its several goals “to 
reaffirm faith in fundamental human rights, in the dignity and worth of the human person,” and 
postulates encouragement of “respect for human rights and for fundamental freedoms for all. …” If 
these words are more than so-called “jurisprudential niceties,” perhaps they might be taken to afford a 
basis for argument that, given most exceptional circumstances, “fundamental human rights” ought to 
override considerations of conventional international law.” 
154 Think, for example, of the flux of refugees to neighbouring countries. 
155 These two aspects (serious violations of the basic values of the international order and a direct danger 
to the stability of that order) are also reflected in the International Commission on Intervention and State 
Sovereignty’s report The Responsibility to Protect (December 2001), available at: 
http://www.iciss.ca/pdf/Commission-Report.pdf, para. 4.13 (p. 31): “The Commission found in its 
consultations that even in states where there was the strongest opposition to infringements on 
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appropriate route through which such a military intervention for humanitarian aims 
should be effected is clearly the UNSC, acting under Chapter VII of the UN Charter 
(‘Action with respect to threats to the peace, breaches of the peace, and acts of 
aggression’). Nevertheless, in some cases, an intervention will take place without 
the UNSC’s approval. If such an intervention, often called ‘humanitarian 
intervention’, is more or less accepted (afterwards) by the international 
community,156 one can imagine that the apprehension of the person allegedly behind 
the genocide, in the context of the more general operation to stop that (imminent) 
genocide, would be acceptable as well.  

Nevertheless, one can seriously doubt whether an intervention without the 
approval of the UNSC, only consisting of the apprehension of that same person a 
couple of years later, after he has been charged with the genocide that has in the 
meantime ended, would also be condoned.157 After all, the emergency situation, 

                                                                                                                                               
sovereignty, there was general acceptance that there must be limited exceptions to the non-intervention 
rule for certain kinds of emergencies. Generally expressed, the view was that these exceptional 
circumstances must be cases of violence which so genuinely “shock the conscience of mankind,” or 
which present such a clear and present danger to international security, that they require coercive 
military intervention.” 
156 Note that such an intervention without the approval of the UNSC, in contrast to consent and self-
defence, is not yet seen as an established exception to the norm of non-intervention. See Shen 2001, p. 
29: “The “humanitarian” intervention doctrine, although seemingly attractive, cannot be sustained as an 
exception to the non-intervention principle. International law does not recognize this alleged exception 
as such.” See also Shaw (2003, pp. 1045-1046) who is, however, less outspoken: “[I]t [the right to 
humanitarian intervention, ChP] is difficult to reconcile today with article 2(4) of the Charter unless one 
either adopts a rather artificial definition of the ‘territorial integrity’ criterion in order to permit 
temporary violations or posits the establishment of the right in customary law. Practice has also been in 
general unfavourable to the concept, primarily because it might be used to justify interventions by more 
forceful states into the territories of weaker states. Nevertheless, it is not inconceivable that in some 
situations the international community might refrain from adopting a condemnatory stand where large 
numbers of lives have been saved in circumstances of gross oppression by a state of its citizens due to 
an outside intervention. In addition, it is possible that such a right might evolve in cases of extreme 
humanitarian need.” 
157 Cf. also C. Ryngaert, ‘The International Prosecutor: Arrest and Detention’, Working Paper No. 24 – 
April 2009, Leuven Centre for Global Governance Studies (available at: 
https://www.law.kuleuven.be/iir/nl/onderzoek/wp/wp133e.pdf), p. 60. However, if the UNSC were to 
approve an arrest operation of a person suspected of having committed international crimes (even 
though one can imagine that it will be very unlikely that this will happen), this would be unproblematic, 
see also Van der Wilt 2004, p. 295. Cf. in that respect, for example, Sharp, Sr. 1997, p. 435: “The 
coercive authority of the Security Council has also been used to authorize the arrest and prosecution of 
persons suspected of international crimes against noncombatants in an area of ongoing conflict. On June 
6, 1993, the Security Council unanimously reaffirmed the authority of the Secretary-General to take all 
measures necessary to ensure the arrest and prosecution of those persons responsible for the murder of 
twenty-four U.N. peacekeepers in Somalia on June 5, 1993. This resolution served as the authority for 
the U.N. Special Representative to publicly call for the arrest of General Aideed, and to conduct an 
aggressive series of military operations to arrest him. Accordingly, as a coercive measure to maintain 
international peace and security under Article 39 of the Charter, the Security Council has the authority 
to impose upon states an obligation to search and arrest persons suspected of war crimes [original 
footnotes omitted, ChP].” Although it must be borne in mind that this situation involved a State which 
was under the control of an international force (namely UNOSOM II), such an operation might also be 
condoned with respect to a State which is not under such international supervision. See also Scharf 
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justifying an intervention, no longer exists. The ‘damage’ – unfortunately – has 
already been done.158 It may sound harsh, especially for the victims, but in the 
context of an intervention without the approval of the UNSC, an arrest of a person 
who is actually committing, or, in the very near future is about to commit genocide 
would probably be more acceptable than the arrest of a person who is charged with 
already having committed the genocide.159  

However, the concept of humanitarian intervention ignoring for now, such an 
arrest may perhaps be based on other humanitarian considerations. The idea that a 
suspect who is charged with such serious crimes that it is imperative that there 
should be no safe haven for him and that he is to be brought to justice (irrespective 
of the means), may perhaps be founded in the Latin (but again not Roman, see 
Chapter II) maxim aut dedere aut iudicare.160 This maxim, meaning ‘extradite or 
prosecute’, “requires a state which has hold of someone who has committed a crime 
of international concern either to extradite the offender to another state which is 
prepared to try him or else to take steps to have him prosecuted before its own 
courts.”161 For example (and as will be shown in Chapter VIII), such an aut dedere 

                                                                                                                                               
2000, pp. 966-967: “[W]ithout the authorization of the Security Council, the consent of the territorial 
state in a peace agreement, or a situation that qualifies as self-defense, an apprehension of an indicted 
war criminal may constitute an “unlawful abduction” in violation of international law.” 
158 Cf. the ‘just cause threshold’ from the International Commission on Intervention and State 
Sovereignty’s report The Responsibility to Protect (December 2001), available at: 
http://www.iciss.ca/pdf/Commission-Report.pdf, p. XII: “Military intervention for human protection 
purposes is an exceptional and extraordinary measure. To be warranted, there must be serious and 
irreparable harm occurring to human beings, or imminently likely to occur, of the following kind: A. 
large scale loss of life, actual or apprehended, with genocidal intent or not, which is the product either 
of deliberate state action, or state neglect or inability to act, or a failed state situation; or B. large scale 
‘ethnic cleansing’, actual or apprehended, whether carried out by killing, forced expulsion, acts of terror 
or rape [emphasis added, ChP].”  
159 It is, of course, possible to arrest an indicted war criminal in the context of a humanitarian 
intervention (cf., for example, ibid., paras. 7.26 and 7.49 (pp. 62 and 66)) but in those situations, the 
arrests are ‘only’ small parts of the bigger humanitarian intervention. However, in these cases, the 
arrests cannot be seen as humanitarian interventions. That seems only possible if the person is not yet 
indicted for, but is actually, or on the verge of, directing a genocide. 
160 This famous rule comes from Grotius’ maxim aut dedere aut punire (extradite or punish). See Hugo 
Grotius’ De Iure Belli Ac Pacis, Book 2, Chapter XXI, para. 4 (entitled: “Nisi aut puniant aut dedant: 
quod exemplis illustratur [emphasis added, ChP]”), especially under 1: “Cum vero non soleant civitates 
permittere ut civitas altera armata intra fines suos poenae expetendae nomine veniat, neque id expediat, 
sequitur ut civitas apud quem degit * qui culpae est compertus, alterum facere debeat, aut ut ipsa 
interpellata pro merito puniat nocentem, aut ut eum permittat arbitrio interpellantis. * hoc enim illud 
est dedere, quod in historiis saepissime occurrit [emphasis added and original footnotes omitted, ChP].” 
(See Grotius 1913, p. 368.) The translation by Kelsey goes as follows: “Since as a matter of fact states 
are not accustomed to permit other states to cross their borders with an armed force for the purpose of 
exacting punishment, and since such a course is inexpedient, it follows that the state in which he who 
has been found guilty dwells ought to do one of the two things. When appealed to it should either punish 
the guilty person as he deserves, or it should entrust him to the discretion of the party making the 
appeal. This latter course is rendition, a procedure most frequently mentioned in historical narratives 
[emphasis added and original footnotes omitted, ChP].” (Kelsey 1925, p. 527.)  
161 Bassiouni and Wise 1995, p. 3. 
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aut iudicare obligation already exists with respect to grave breaches of the Geneva 
Conventions.162  

It must be noted that this maxim addresses the State of residence (State B); the 
maxim only demands that that State does something, namely prosecute (on its own 
territory)163 or extradite the suspect.164 However, a third State could perhaps argue, 
if the State of residence does not either prosecute or extradite the suspect itself, and 
if by doing so violates an international obligation, that it must act itself to ensure 
that the suspect does not escape justice.165  

In that context, it may invoke the concept of countermeasures,166 which is, like 
consent and self-defence, an accepted wrongfulness-precluding circumstance which 

                                                           
162 Cf. also Michell 1996, p. 423, n. 205: “[I]n cases where the fugitive is accused of war crimes or 
crimes against humanity, it is arguable that the presumption against enforcement jurisdiction within the 
territory of another state may be realigned. States may be able to abduct a fugitive from another state 
and charge him with crimes under international law without incurring international responsibility for the 
violation of the latter’s territorial sovereignty, particularly where the asylum state has refused to either 
extradite or prosecute a fugitive accused of an international crime.”  
163 Cf. also Van der Wilt 2004, pp. 280-281, rightly explaining that one should not confuse the authority 
(or obligation) to create universal jurisdiction with the physical enforcement of criminal law 
(enforcement power). See also Lamb 2000, pp. 220-221 and Strijards 2001, p. 99. The obligation to 
arrest and prosecute suspects charged with grave breaches of the Geneva Conventions is only valid for a 
State’s own territory and does not extend to the territory of other States. 
164 Note that the maxim aut dedere aut iudicare could perhaps be used by the State of residence to argue 
that it, if it cannot prosecute the suspect itself, will deliver the suspect to a third State, whether or not it 
has extradition arrangements with that State. Although the above-mentioned translation and explanation 
of the maxim speak of (the lawful method of) extradition, the rule itself uses the broader term dedere. 
(See also Bassiouni and Wise 1995, p. 4, n. 7: “[S]trictly speaking, dedere means “surrender” or 
“deliver” rather than “extradite.””) This could be interpreted as meaning that if State B cannot prosecute 
the suspect itself, it has an obligation to deliver him to a State which is willing and able to prosecute, 
even if no extradition arrangements exist with that State. 
165 See in that respect also the interesting 1662 case of Okey, Corbet and Barkestead presented by 
Strijards (see Strijards 2001, pp. 93-95). In this case, three former members of the English parliament 
“pledged their vote in favour of the decapitation of King Charles the first.” (Ibid., p. 93.) Unfortunately 
for them, however, the Royal Government was restored. As a result, the men fled to The Hague, where 
they were arrested by English officials and brought back to England. The Dutch Grand Pensionary 
Johan de Witt explained the States of Holland, which had decided to admit the English men for an 
application for asylum, that the action on Dutch territory was in accordance with the law of nations. In 
the words of Strijards: “Because of the unchallengeable egregiousness of the act of regicide, the Dutch 
Republic was in its relationship to England under the obligation either to prosecute and punish the 
regicidici or to extradite them to the State where their abominable deeds were done (“aut dedere aut 
iudicare”). Whereas the Republic failed to act in either manner in order to comply with its obligations 
directly prompted by ius cogens (international peremptory law) – it did not prosecute itself, it did not 
comply with the English request for extradition – England, as the grieved party, had the right to grant 
itself the right to exercise its national penal enforcement power on Dutch soil [original footnote omitted, 
ChP].” (Ibid., p. 94.) See also Izes 1997, p. 18 (writing on the Eichmann case): “Other authorities justify 
Israel’s action under the international legal principle of “extradite or prosecute.” This principle holds 
that no state should offer a safe haven to individuals who are accused of serious crimes under 
international law.” See finally Gurulé 1994, pp. 490-491. 
166 See Art. 22 of the DARS (‘Countermeasures in respect of an internationally wrongful act’): “The 
wrongfulness of an act of a State not in conformity with an international obligation towards another 
State is precluded if and to the extent that the act constitutes a countermeasure taken against the latter 
State in accordance with chapter II of Part Three.” 
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ensures that no internationally wrongful act will take place. Nevertheless, 
countermeasures may not involve the threat or use of force,167 which would exclude 
a male captus technique such as abduction.168 However, perhaps, the concept could 
be used to justify a luring operation, although it must also be noted that 
countermeasures must not affect obligations for the protection of fundamental 
human rights.169 (And that a luring operation may affect the right to liberty and 
security, a human right with, at least, customary international law/general 
international law status. This point will be addressed in Subsections 2.2 and 2.2.5.) 

Before turning to the next subsection, it must be stressed that humanitarian 
grounds may very well lead to a justified arrest of a suspect without the consent of 
the State of residence, but much will depend here on the circumstances. However, 
more generally, it can be stated that even though the concept of State sovereignty is 
being eroded, it is still the fundament of the fragile inter-State community170 and 
should therefore only be trespassed in clearly accepted situations. If one goes 
beyond these accepted situations, it is arguably a matter of time before the law of the 
jungle re-enters the international arena. In the words of the Argentine Ambassador 
Mario Amadeo in his speech to the UNSC after Eichmann’s capture in Buenos 
Aires:   
 

[T]he main threat to international peace and security does not arise from the fact 
(which in itself is prejudicial to the rule of law) of the violation of Argentine 
sovereignty and its unfortunate repercussions on Argentine-Israel relations. It results 
from the supreme importance of the principle impaired by that violation: the 
unqualified respect which States owe to each other and which precludes the exercise 
of jurisdictional acts in the territory of other States. If this principle were to fall into 
abeyance, if it could be violated with impunity, if each State considered itself entitled, 
whenever it so desired, to supersede the authority of another State and take justice 

                                                           
167 See Art. 50 of the DARS (‘Obligations not affected by countermeasures’): “1. Countermeasures shall 
not affect: (a) the obligation to refrain from the threat or use of force as embodied in the Charter of the 
United Nations; (b) obligations for the protection of fundamental human rights; (c) obligations of a 
humanitarian character prohibiting reprisals; (d) other obligations under peremptory norms of general 
international law. 2. A State taking countermeasures is not relieved from fulfilling its obligations: (a) 
under any dispute settlement procedure applicable between it and the responsible State; (b) to respect 
the inviolability of diplomatic or consular agents, premises, archives and documents.” 
168 Cf. Borelli 2004, p. 363, n. 127. Cf. also Lamb 2000, pp. 220-221: “When armed insurgents are sent 
by a State (or with the connivance of a State) into the territory of a third State to effect an arrest, this 
could be categorized as either a breach of the principle of non-intervention in the domestic affairs of the 
third State, a violation of the territorial integrity of that State, or even, exceptionally, as an armed attack. 
This is so despite the fact that States are, in view of their treaty obligations (most notably those arising 
under the 1949 Geneva Conventions), obliged to prosecute and punish persons accused of serious 
violations of international humanitarian law. Although the existence of this obligation is undisputed, its 
scope nevertheless extends only to the borders of the prosecuting State and not into the territory of a 
third State [original footnotes omitted, ChP].” (See also n. 163.) 
169 See n. 167.  
170 See Shaw 2003, p. 410: “The principle of respect for the territorial integrity of states is well founded 
as one the linchpins of the international system”. See also the International Commission on Intervention 
and State Sovereignty’s report The Responsibility to Protect (December 2001), available at: 
http://www.iciss.ca/pdf/Commission-Report.pdf, paras. 4.11 and 4.12 (p. 31). 
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into its own hands, international law would very soon be replaced by the law of the 
jungle. (...) Can it be argued that the repetition of such incidents is not likely to strike 
at the very roots of international order?171     

 
2.2 Human rights 
 
The previously mentioned argument by Eichmann that his capture violated the 
sovereignty of Argentina is a male captus defence originating from classical 
international law when it “concerned itself exclusively with the relationship between 
states”.172 It was étatiste international law so to say.173  

States were the only real actors in the international community and respect for 
State sovereignty was the most important principle governing this system of inter-
State/‘inter-national’ law.  

By contrast, individuals played no important role in this field.174 This meant that 
State sovereignty and not human rights was the most important value to complain 
about in the case of, for example, an abduction.175  

In addition, only States and not individuals could complain about these 
violations of State sovereignty.176  

In the words of the District Court of Jerusalem:  
 

The ratio of this rule is that the right to plead violation of the sovereignty of a State is 
the exclusive right of that State. Only a sovereign State may raise the plea or waive it, 
and the accused has no right to take over the rights of that State.177 

 
Indeed, there is no escaping the conclusion that the question of the violation of 
international law by the manner in which the accused was brought into the territory of 

                                                           
171 UNSC, 15th Year, OR, 865th meeting, 22 June 1960, UN Doc. S/PV.865, para. 34 (p. 7). See also 
Mann 1989, p. 420: “The wrongful abduction from a foreign State’s territory is bound to lead to 
international anarchy and friction, both in law and in fact.” 
172 Goldstone 1996, p. 1. 
173 See Feinrider 1997, p. 81. 
174 See Strijards 2003, p. 755. 
175 A very good example of this can also be found in Art. 16 (‘Apprehension in violation of international 
law’) of the 1935 Harvard Research in International Law’s Draft Convention on Jurisdiction with 
Respect to Crime, see the American Journal of International Law Supplement, Vol. 29 (1935), pp. 435-
651 for the entire research. This male captus male detentus article states: “In exercising jurisdiction 
under this Convention, no State shall prosecute or punish any person who has been brought within its 
territory or a place subject to its authority by recourse to measures in violation of international law or 
international convention without first obtaining the consent of the State or States whose rights have been 
violated by such measures.” 
176 Note that not only the State whose sovereignty had been violated could protest the abduction, but 
also the home State of the abducted person. However, in the latter case, the home State has to exercise 
its prerogative of diplomatic protection (see Feinreider 1997, p. 81) which is “the protection given by a 
(...) subject of international law to individuals, i.e. natural or legal persons, against a violation of 
international law by another subject of international law.” (Geck 1992, p. 1046.)   
177 District Court of Jerusalem, The Attorney-General of the Government of Israel v. Adolf Eichmann, 
‘Judgment’, 12 December 1961, Criminal Case No. 40/61, para. 44 (36 International Law Reports 1968, 
p. 62). 
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a country arises at the international level, namely, the relations between the two 
countries concerned alone, and must find its solution at such level.178  

 
Although it is not often mentioned in literature,179 Eichmann not only tried to plead 
a violation of the sovereignty of Argentina, he also brought forth a human rights 
argument. On appeal, his counsel Servatius stated: 

                                                           
178 Ibid., para. 50 (36 International Law Reports 1968, p. 70). Note that this stance, which was, for 
example, also followed by the French Argoud (see n. 389 and accompanying text of Chapter V) and US 
Noriega (see n. 207 of Chapter V) cases, was rejected in the context of the international criminal 
tribunals, see ICTY, Appeals Chamber, The Prosecutor v. Duško Tadi�  a/k/a/ “Dule” , ‘Decision on the 
Defence Motion for Interlocutory Appeal on Jurisdiction’, Case No. IT-94-1-AR72, 2 October 1995, 
para. 55: “Authoritative as they may be, those pronouncements do not carry, in the field of international 
law, the weight which they may bring to bear upon national judiciaries. Dating back to a period when 
sovereignty stood as a sacrosanct and unassailable attribute of statehood, recently this concept has 
suffered progressive erosion at the hands of the more liberal forces at work in the democratic societies, 
particularly in the field of human rights. Whatever the situation in domestic litigation, the traditional 
doctrine upheld and acted upon by the Trial Chamber is not reconcilable, in this International Tribunal, 
with the view that an accused, being entitled to a full defence, cannot be deprived of a plea so intimately 
connected with, and grounded in, international law as a defence based on violation of State sovereignty. 
To bar an accused from raising such a plea is tantamount to deciding that, in this day and age, an 
international court could not, in a criminal matter where the liberty of an accused is at stake, examine a 
plea raising the issue of violation of State sovereignty. Such a startling conclusion would imply a 
contradiction in terms which this Chamber feels it is its duty to refute and lay to rest.” It should be 
clarified, however, that the fact that a suspect has ius standi to plead an alleged violation of State 
sovereignty does not mean that this plea will also be successful; as will be shown at n. 582 and 
accompanying text of Chapter VI, if there is no request by the injured State for the return of the suspect, 
the latter’s argument for returning him to the injured State is doomed to failure. (Although this does not 
mean, of course, that the suspect cannot claim that his case should be dismissed on other (human 
rights/due process) grounds.) See ibid., para. 56: “The Trial Chamber was (...) fully justified to write, on 
this particular issue: “[I]t is pertinent to note that the challenge to the primacy of the International 
Tribunal has been made against the express intent of the two States most closely affected by the 
indictment against the accused – Bosnia and Herzegovina and the Federal Republic of Germany. The 
former, on the territory of which the crimes were allegedly committed, and the latter where the accused 
resided at the time of his arrest, have unconditionally accepted the jurisdiction of the International 
Tribunal and the accused cannot claim the rights that have been specifically waived by the States 
concerned (...) [emphasis added, ChP].”” See also ICTY, Trial Chamber II, Prosecutor v. Mile Mrksi� , 
Miroslav Radi� , Veselin Šlijvan� anin and Slavko Dokmanovi� , ‘Decision on the Motion for Release by 
the Accused Slavko Dokmanovic’, Case No. IT-95-13a-PT, 22 October 1997, para. 76 (see n. 259 of 
Chapter VI), ICTY, Trial Chamber III, The Prosecutor v. Blagoje Simi� , Milan Simi� , Miroslav Tadi�  
a/k/a Miro Brko, Stevan Todorovi�  a/k/a Stiv a/k/a Stevo a/k/a Monstrum and Simo Zari�  a/k/a Šolaja, 
‘Prosecutor’s Response to the “Notice of Motion for Evidentiary Hearing on Arrest, Detention and 
Removal of Defendant Stevan Todorovi�  and for Extension of Time to Move to Dismiss Indictment” 
Filed by Stevan Todorovi�  on 10 February 1999’, Case No. IT-95-9-PT, 22 February 1999, para. 32 
(this case will be discussed in Subsection 3.1.2 of Chapter VI) and ICTY, Trial Chamber II, Prosecutor 
v. Dragan Nikoli� , ‘Decision on Defence Motion Challenging the Exercise of Jurisdiction by the 
Tribunal’, Case No. IT-94-2-PT, 9 October 2002, para. 97 (and n. 107) (see Subsection 3.1.4 of Chapter 
VI). See finally also the discussion of the ICTY Appeals Chamber’s decision in Nikoli�  in the same 
Subsection 3.1.4 of Chapter VI. 
179 See, however, Quigley 1988, p. 198. The point is also mentioned in an annex to a motion from the 
Defence in the still-to-discuss Nikoli�  case, see ICTY, Trial Chamber II, Prosecutor v. Dragan 
Nikoli[� ], ‘Motion for Relief Based Inter Alia Upon Illegality of Arrest Following Upon the Prior 
Unlawful Kidnapping and Imprisonment of the Accused and Co-Related Abuse of Process Within the 
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The District Court is wrong to assume that only the states concerned can derive rights 
resulting from violation of international law. This conception must be considered 
obsolete on account of the development of international law. The individual, having 
duties imposed on him deriving from international law, must also be granted rights to 
the same extent in the case of infringements committed. It cannot be accepted that an 
individual becomes a toy of states who, for the sake of national interests, disregard 
the interests of the individual.180 

 
Regarding “the development of international law”, Servatius referred to the 1948 
UDHR and, more specifically, to the 1950 ECHR. Although he conceded that Israel 
was not a party to the European Convention, he made a sort of customary 
international law plea by arguing that both instruments mention the right to liberty 
and security, “a basic principle which ought to serve as a guideline to every 
country”.181 The Israeli Supreme Court, however, was not impressed by these 
arguments: it agreed with the reply of the Attorney-General that Israel was simply 
not a party to the European Convention. In addition, it was stated that “[f]rom the 
point of view of customary international law, (…) the abduction of the appellant is 
no ground for denying to the Court the competence to try him once he is within the 
area of its jurisdiction.”182 

Times have changed, however. The UDHR and the ECHR, born out of the 
horrors of WW II, set in motion the signing of other human rights treaties such as 
the ICCPR.183 More and more, individuals entered the arena of international law. 
This was also visible in the field of mutual assistance in criminal matters which 
“increasingly focused on the individual.”184 And rightly so. After all, individuals are 
                                                                                                                                               
Contemplation of Discretionary Jurisdictional Relief Under Rule 72’, Case No. IT-94-2-PT, 17 May 
2001, p. 18. 
180 Supreme Court of Israel, Adolf Eichmann, Appellant versus The Attorney General, Respondent, 
Criminal Appeal No. 336/61, 31 January 1962, Written Pleadings Submitted by Counsel for the 
Appellant Adolf Eichmann, available at:  
http://www.nizkor.org/ftp.py?people/e/eichmann.adolf/transcripts/Appeal/Appeal-Pleading-01-01. 
181 Supreme Court of Israel, Adolf Eichmann, Appellant versus The Attorney General, Respondent, 
Criminal Appeal No. 336/61, 22 March 1962, Transcripts of Appeal Session 1, available at: 
http://www.nizkor.org/ftp.py?people/e/eichmann.adolf/transcripts/Appeal/Appeal-Session-01-01. 
182 Supreme Court of Israel, Adolf Eichmann v. The Attorney-General of the Government of Israel, 
‘Judgment’, 29 May 1962, Criminal Appeal No. 336/61, para. 13 (36 International Law Reports 1968, 
p. 308). 
183 See also Zappalà 2002 A, p. 1187 and Lauren 2004, p. 25. 
184 Trechsel 2005, p. 431. See also Cherif Bassiouni and Wise 1995, p. ix: “International law 
traditionally has been the law of a society made up almost exclusively of sovereign national states. It is 
becoming the law of a planetary community of which all human beings are members”. See also Costi 
2003, p. 68. In that connection, it is also interesting to compare the UNSC’s condemnation of abductions 
in 1960 (focusing on the rights of the injured State alone) and the following condemnation in 1985 
where there was a focus on the rights of the individual as well: UNSC Res. 579 of 18 December 1985 
states: “Considering that the taking of hostages and abductions are offences of grave concern to the 
international community, having severe adverse consequences for the rights of the victims and for the 
promotion of friendly relations and co-operation among States, (…) 1. Condemns unequivocally all acts 
of hostage-taking and abduction; 2. Calls for the immediate safe release of all hostages and abducted 
persons wherever and by whomever they are being held; 3. Affirms the obligation of all States in whose 
territory hostages or abducted persons are held urgently to take all appropriate measures to secure their 
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more than little parts of States.185 Now that they have rights independent of the 
States where they live or of which they are nationals, they should be able to protest 
against a male captus situation, even if the injured State consents to the operation, 
hence even if there is no problem from a classical international law point of view 
(between States).186  

Nevertheless, one will not find generally drafted human rights (conventions) 
specifically forbidding the techniques of disguised extradition, luring and abduction 
as methods to bring a person to justice.187 What a victim of a male captus situation 
                                                                                                                                               
safe release and to prevent the commission of acts of hostage-taking and abduction in the future; (…) 5. 
Urges the further development of international co-operation among States in devising and adopting 
effective measures which are in accordance with the rules of international law to facilitate the 
prevention, prosecution and punishment of all acts of hostage-taking and abduction as manifestations of 
international terrorism [emphasis in original, ChP].” 
185 See also ICTY, Appeals Chamber, The Prosecutor v. Duško Tadi�  a/k/a/ “Dule” , ‘Decision on the 
Defence Motion for Interlocutory Appeal on Jurisdiction’, Case No. IT-94-1-AR72, 2 October 1995, 
para. 97: “[T]he impetuous development and propagation in the international community of human 
rights doctrines, particularly after the adoption of the Universal Declaration of Human Rights in 1948, 
has brought about significant changes in international law, notably in the approach to problems besetting 
the world community. A State-sovereignty-oriented approach has been gradually supplanted by a 
human-being-oriented approach. Gradually the maxim of Roman law hominum causa omne jus 
constitutum est (all law is created for the benefit of human beings) has gained a firm foothold in the 
international community as well.” 
186 See Michell 1996, p. 439: “Under international human rights law, individuals have legal rights and 
duties; they are not stand-ins or beneficiaries of rights derived from states. Thus, individuals may assert 
their own rights and need not wait for the injured state to do this for them.” One may also argue, as was 
done in the ICTY Tadi�  case, see n. 178, that individuals should be able to plead a violation of State 
sovereignty. Nevertheless, as also stated in the same n. 178, this does not mean that such a plea will be 
successful; much will depend here on the reaction of the injured State and that State may not protest the 
abduction or demand the return of the suspect, see Rayfuse 1993, p. 890: “Even in the face of an 
egregious violation of international law there may be occasions when no protest is forthcoming from the 
offended State – for any number of reasons which may not necessarily be related to the case at hand. For 
example, in Ker [see Subsection 1.1 of Chapter V, ChP] the individual in question had not been a 
national of Peru, the country from which he was abducted. Although Peruvian territory had been 
violated Peru would probably have had little interest in protesting in order to seek the return of a non-
national – assuming the authorities were even aware that he had been kidnapped – especially during a 
time of national emergency such as Peru was experiencing at the time.” However, this dependence on 
the reaction of the injured State is lacking in the context of human rights, which individuals enjoy 
irrespective of the reaction of any State.  
187 An example where the prohibition on kidnapping can be seen in another context is the International 
Convention for the Protection of All Persons from Enforced Disappearance, whose signing ceremony 
took place in Paris on 6 February 2007. This Convention is focused on kidnappings as tools to make 
persons disappear (instead of kidnappings as tools to bring persons to justice), see its Art. 2 which 
states: “For the purposes of this Convention, “enforced disappearance” is considered to be the arrest, 
detention, abduction or any other form of deprivation of liberty by agents of the State or by persons or 
groups of persons acting with the authorization, support or acquiescence of the State, followed by a 
refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of the 
disappeared person, which place such a person outside the protection of the law [emphasis added, 
ChP].” Another human rights example where one can see a condemnation of kidnapping can be found in 
Art. 35 of the Convention on the Rights of the Child, adopted by UNGA Res. 44/25 of 20 November 
1989: “States Parties shall take all appropriate national, bilateral and multilateral measures to prevent 
the abduction of, the sale of or traffic in children for any purpose or in any form.” Nevertheless, this 
positive obligation to prevent abductions is only applicable in the context of a limited group of 
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could do, however, is rely on more general human rights provisions from 
international and regional human rights treaties.188 Before giving examples, two 
remarks should be made. First, the examples only cover the basic male captus 
situations. Of course, during an abduction, the suspect may also be mistreated or 
even tortured by his kidnappers. In fact, in many cases in this book, the suspect 
alleges that he was mistreated. In such situations, he can also turn to articles such as 
Article 3 of the ECHR,189 Article 7 of the ICCPR (the prohibition of torture) or 
Article 10, paragraph 1 of the ICCPR (“All persons deprived of their liberty shall be 
treated with humanity and with respect for the inherent dignity of the human 
person”).190 To keep matters clear, however, the examples in the following pages 

                                                                                                                                               
individuals, namely children. Art. 1 of the same Convention explains what a child is: “For the purposes 
of the present Convention, a child means every human being below the age of eighteen years unless 
under the law applicable to the child, majority is attained earlier.” It may finally be interesting to 
mention that a bilateral treaty has been drafted which explicitly forbids the use of abductions as a means 
to bring suspects to justice, but this instrument has not entered into force. This instrument is the Treaty 
Between the Government of the United Mexican States and the Government of the United States of 
America to Prohibit Transborder Abductions, which was drafted after the (in)famous Alvarez-Machain 
case of 1992, which will be discussed in Subsection 1.2 of Chapter V. (The treaty can be found in 
Abbell 2001, at A-303-A-306.) Although both Mexico and the US signed the treaty on 23 November 
1994, it was never submitted to the US Senate for advice and consent to ratification. As a result, it has 
never entered into force. See, for example, Henderson 2006, p. 196 and US Court of Appeals, Ninth 
Circuit, Alvarez-Machain v. United States et al. (No. 99-56762) and Alvarez-Machain v. Sosa et al. (No. 
99-56880), 3 June 2003 (331 F.3d 604), p. 619. 
188 See also the following statements. (It must be mentioned that these were made before the 
International Convention for the Protection of All Persons from Enforced Disappearance, which 
explicitly states in Art. 1, para. 1 that “[n]o one shall be subjected to enforced disappearance” (which 
includes an abduction). Nevertheless, as already explained in the previous footnote, such an abduction is 
not focused on bringing a person to justice (the context in which this study is interested) but on making 
a person disappear.) Costi 2003, p. 69: “No international treaty explicitly recognises an individual 
human right against forcible abduction or irregular rendition. Yet, such a right has been read into the 
provisions of regional and international human rights instruments relating to the right to liberty and 
security of the person and to protection against torture or other degrading treatment.” American Law 
Institute, Restatement of the Law, Third, Foreign Relations Law of the United States, 1987, para. 432 
(‘Measures in Aid of Enforcement of Criminal Law’), Reporters Note 1 (‘Exercise of enforcement 
functions in foreign state without consent’): “None of the international human rights conventions to date 
(…) provides that forcible abduction or irregular extradition is a violation of international human rights 
law. However, Articles 3, 5, and 9 of the Universal Declaration of Human Rights, as well as Articles 7, 
9 and 10 of the International Covenant on Civil and Political Rights might be invoked in support of such 
a view.” Borelli 2004, p. 356: “Forcible abduction is not expressly prohibited by any human rights treaty 
or customary rule. Nevertheless, the kidnapping of an individual implies per se the violation of several 
fundamental rights protected by international law. For instance, concerns like the preservation of the 
security of the individual, the condemnation of arbitrary arrest and detention, the respect of the right to a 
fair trial may be interpreted to preclude State-sponsored kidnapping [original footnote omitted, ChP].” 
See finally also Quigley 1988, p. 198.  
189 For example, in the Öcalan case (see Subsection 2.2.4), the suspect in question claimed that his male 
captus from Kenya to Turkey did not only violate his right to liberty and security but also “his right to 
respect for his physical integrity. He added that the circumstances in which the arrest had been effected 
also amounted to degrading and inhuman treatment.” (ECtHR (Grand Chamber), Case of Öcalan v. 
Turkey, Application No. 46221/99, ‘Judgment’, 12 May 2005, para. 177.) (The Court, by the way, did 
not agree with this, see ibid., para. 185.) 
190 See also Quigley 1988, pp. 199-201. 
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will focus on ‘simple’ male captus situations, where these complicating and 
aggravating factors are not present.191 Secondly, the examples will only involve (the 
more important)192 general human rights treaties. To take again a suspect who 
alleges to have been mistreated during the male captus: such a person could perhaps 
also rely on more specific treaties such as the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment. However, an inquiry into 
all these specific instruments would only complicate matters, whereas this chapter – 
as has already been said several times – is merely there to clarify. (They may appear 
in the remainder of this book however.)  

The arguably two most important human rights that can be violated in basic male 
captus situations are the right to liberty and security and the right not to be subjected 
to arbitrary arrest or detention.193  

However, before analysing these two rights, it is also worth mentioning the right 
to a fair trial here. Although the provisions in human rights treaties where the word 
‘fair’ can be found are mainly dedicated to a fair hearing in court, this does not 
preclude a suspect from arguing more generally that his trial must be considered 
unfair if something goes wrong during, for example, his arrest and judges in court 
subsequently do not pay attention to this matter.  

Arguably, the concept of a fair trial is not limited to the hearing in court, but 
encompasses the whole criminal proceedings, including the pre-trial phase and 
hence also the arrest proceedings.  

See in that respect the following words of Nowak, commenting on Article 14 of 
the ICCPR: 
 

The claim to a fair trial in court on a criminal “charge” (“accusation”) does not arise 
only upon the formal lodging of a charge but rather on the date on which State 
activities substantially affect the situation of the person concerned. This is usually the 

                                                           
191 Cf. Garner 2004, p. 886: a simple kidnapping is a “[k]idnapping not accompanied by an aggravating 
factor” whereas an aggravated kidnapping is a “[k]idnapping accompanied by some aggravating factor 
(such as (…) injury of the victim).” Although “Professor Henkin also stated (…) that “[a]bduction 
would also appear to be ‘cruel, inhuman or degrading treatment’ in violation of” human rights law 
[original footnote omitted, ChP]” (Paust 1993, p. 563), the view of Paust himself is arguably better: “I 
do not agree (…) that every abduction or capture of a person in foreign state territory without foreign 
state consent (…) is necessarily  (…) “cruel,” “inhuman,” or “degrading” within the meaning of relevant 
human rights standards.” (Paust 1993, p. 564.)  
192 For example, the Charter of Fundamental Rights of the European Union will not be discussed 
because the older European Convention is clearly more authoritative. 
193 One may also look at a right such as the one mentioned in Art. 13 of the ICCPR (“An alien lawfully 
in the territory of a State Party to the present Covenant may be expelled therefrom only in pursuance of 
a decision reached in accordance with law and shall, except where compelling reasons of national 
security otherwise require, be allowed to submit the reasons against his expulsion and to have his case 
reviewed by, and be represented for the purpose before, the competent authority or a person or persons 
especially designated by the competent authority.”) to contest a disguised extradition, as will be shown 
infra when discussing the case Giry v. Dominican Republic.  
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first official notification of a specific accusation, but in certain cases, this may also be 
as early as arrest [original footnotes omitted, ChP].194   

 
Going back to the more specific right to liberty and security and the right not to be 
arrested or detained arbitrarily, these rights are recognised, at least on paper, around 
the world, in both global and regional human rights treaties.195  

In addition, many countries have adhered to these legal provisions. For example, 
the ICCPR has currently196 165 States Parties.  

The fact that so many States have adhered to these provisions (State practice) 
plus the fact that States arguably have done this because they feel they have a legal 

                                                           
194 Nowak 1993, p. 244. Another interesting quotation can be found in ECtHR (Chamber), Case of 
Miailhe v. France (No. 2), Application No. 18978/91, ‘Judgment’, 26 September 1996, where the 
ECtHR stated in para. 43 that it must “satisfy itself that the proceedings as a whole were fair, having 
regard to any possible irregularities before the case was brought before the courts of trial and appeal and 
checking that those courts had been able to remedy them if there were any”. (Note, however, that this 
case dealt with the admissibility of evidence.) 
195 See for the right to liberty and security of person: Artt. 3 of the UDHR, 9 of the ICCPR, 5 of the 
ECHR, 7 of the ACHR, 6 of the ACHPR, 5 and 8 of the ARACHR and 5 of the CISCHR. See for the 
right not to be subjected to arbitrary arrest or detention/imprisonment: Artt. 9 of the UDHR, 9 of the 
ICCPR, 7 of the ACHR and 6 of the ACHPR. (Note that the three other conventions (ECHR, ARACHR 
and CISCHR) do not explicitly use the words “right not to be subjected to arbitrary arrest or detention” 
but that other rights could very well encompass this right, see Art. 5 of the ECHR (“[n]o one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure prescribed by 
law”), Art. 8 of the ARACHR (“no one shall be arrested, held in custody or detained without a legal 
warrant and without being brought promptly before a judge”) and Art. 5 of the CISCHR (“[n]o one shall 
be deprived of his liberty save in the following cases and in accordance with a procedure established by 
national legislation”). What strikes is that there is no regional human rights treaty for Asia. Tomuschat 
explains this point as follows: “This failure is due not only to political difficulties, but also to the fact 
that Asia is a continent which lacks cultural homogeneity. The Arab countries are a world apart, and 
although their endeavours to produce a human rights instrument came to fruition in 1994, the Arab 
Charter of Human Rights, the outcome of their joint efforts has not attracted any ratifications to date. 
India views itself almost as a continent with a rich intellectual heritage, and China, the Middle 
Kingdom, has always considered that it is the true centre of the world. Japan, too, has a distinct cultural 
identity which can by no means be equated with Chinese culture. Not only do historical and ethnic 
traditions compete with one another. Asia is also divided by the different religions of its peoples. Given 
such divergencies, there is not the slightest prospect that one day an Asian convention on human rights 
reflecting a specific Asian civilization might see the light of the day [original footnotes omitted, ChP].” 
(Tomuschat 2003, pp. 33-34.) Note, however, that this might change in the future. One possible (but 
admittedly still restricted) sign could be the fact that on 20 November 2007, 10 Member States of the 
Association of Southeast Asian Nations or ASEAN (namely Indonesia, Malaysia, Philippines, 
Singapore, Thailand, Brunei Darussalam, Vietnam, Lao PDR, Myanmar and Cambodia) signed the 
ASEAN Charter, whose Art. 14 (‘ASEAN Human Rights Body’) states: “1. In conformity with the 
purposes and principles of the ASEAN Charter relating to the promotion and protection of human rights 
and fundamental freedoms, ASEAN shall establish an ASEAN human rights body. 2. This ASEAN 
human rights body shall operate in accordance with the terms of reference to be determined by the 
ASEAN Foreign Ministers Meeting.” Moreover, on 23 October 2009, the inaugural ceremony of the 
ASEAN Intergovernmental Commission on Human Rights (AICHR) was held, see ‘AICHR unveiled, 
for the betterment of all ASEAN peoples’, available at: http://www.aseanhrmech.org/news/AICHR-
unveiled-for-betterment-of-ASEAN-people.htm. 
196 See http://treaties.un.org/doc/Publication/MTDSG/Volume%20I/Chapter%20IV/IV-4.en.pdf. 
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obligation under international law to do so (opinio iuris) means that these rights 
have customary international law status.197  

Furthermore, it could be asserted that this right can be seen as part of general 
international law,198 if not because of the great number of States which have ratified 
the ICCPR,199 then because of the provisions’ customary international law status.200 

                                                           
197 For further evidence of the assertion that these rights have customary international law status, see, for 
example, para. 8 of the Office of the High Commissioner for Human Rights, General Comment No. 24: 
Issues relating to reservations made upon ratification or accession to the Covenant or the Optional 
Protocols thereto, or in relation to declarations under article 41 of the Covenant, 4 November 1994, 
CCPR/C/21/Rev.1/Add.6: “[P]rovisions in the Covenant that represent customary international law (and 
a fortiori when they have the character of peremptory norms) may not be the subject of reservations. 
Accordingly, a State may not reserve the right to engage in slavery, to torture, to subject persons to 
cruel, inhuman or degrading treatment or punishment, to arbitrarily deprive persons of their lives, to 
arbitrarily arrest and detain persons, to deny freedom of thought, conscience and religion, to presume a 
person guilty unless he proves his innocence, to execute pregnant women or children, to permit the 
advocacy of national, racial or religious hatred, to deny to persons of marriageable age the right to 
marry, or to deny to minorities the right to enjoy their own culture, profess their own religion, or use 
their own language. And while reservations to particular clauses of article 14 may be acceptable, a 
general reservation to the right to a fair trial would not be.” See also Rayfuse 1993, p. 891: “It would 
seem uncontroversial to suggest that the rights to liberty and security of the person and to freedom from 
arbitrary arrest are rights which (…) are now firmly rooted in the corpus of customary international 
law.” See also Higgins 1994, p. 70 and De Zayas 2005 p. 22: “The above international norms [De Zayas 
refers hereby to international and regional human rights protecting the liberty and security of person, 
ChP] reflect a universal consensus that an individual cannot be deprived of liberty except pursuant to 
specific legislative authority and with respect for procedural safeguards.” See finally De Londras 2007, 
p. 240: “As well as being protected in specific conventions as outlined above, the right to be free from 
arbitrary detention also forms part of customary international law. By analysis under the two relevant 
considerations – ‘the material facts, that is, the actual behaviour of states, and the psychological or 
subjective belief that such behaviour is ‘law’’ – it is clear that the right to be free from arbitrary 
detention is a customary international law right. In particular, the establishment of the UN Working 
Group on Arbitrary Detention, the production of the Body of Principles for the Protection of All Those 
in Any Form of Detention or Imprisonment and the conclusion of the Draft International Convention for 
the Protection of All Persons from Enforced Disappearance testify to this assertion [original footnotes 
omitted, ChP].” 
198 See Rodley 1999, p. 264 where he explains that the right to liberty and security is “a right which (...) 
is recognized by general international law”. See also ibid., p. 341: “There are also strong indications that 
the International Court of Justice considers that violation of the right to liberty and security of person 
and the prohibition of arbitrary arrest and detention is a violation of general international law (...). Here 
the statement of the World Court in the Tehran Hostages case will be recalled: “Wrongfully to deprive 
human beings of their freedom and to subject them to physical constraint in conditions of hardship is in 
itself manifestly incompatible with the principles of the Charter of the United Nations, as well as with 
the fundamental principles enunciated in the Universal Declaration of Human Rights.” This statement 
appears to have been a specification of the more general finding that, by keeping the hostages 
effectively imprisoned at the US embassy in Tehran, Iran had committed ‘successive and continuing 
breaches of the obligations laid upon it by the ... applicable rules of general international law’. The 
language hardly admits of an interpretation that does not cover the principles concerning arbitrary arrest 
and detention and liberty and security of person [original footnotes omitted, ChP].” Cf. finally the still-
to-discuss Barayagwiza case before the ICTR (see Subsection 3.2.1 of Chapter VI) where the judges 
held even more generally that “[t]he International Covenant on Civil and Political Rights is part of 
general international law”. (ICTR, Appeals Chamber, Jean-Bosco Barayagwiza v. The Prosecutor, 
‘Decision’, Case No. ICTR-97-19-AR72, 3 November 1999, para. 40.) 
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Now that the status of these articles has been clarified to a certain extent, it is 
worth looking at their content. Even though it will be shown that the two rights are 
not exactly the same, the following pages will address them in concert, because they 
are mentioned almost everywhere in one and the same article.201  

What is the exact meaning of this right to liberty and security/the right not to be 
subjected to arbitrary arrest or detention? It would go beyond the scope of the 
present study to examine all the different versions of this right in detail but some 
important aspects should be addressed. Attention will hereby be paid to arguably the 
two most important human rights treaties for the field of international criminal law, 
namely the ICCPR (see Article 9, paragraph 1)202 and the ECHR (see Article 5, 
paragraph 1).203 204 Alongside a more theoretical examination of both provisions (in 

                                                                                                                                               
199 See Brownlie 2003, p. 4: “[T]reaties binding a few states only are dubbed ‘particular international 
law’ as opposed to ‘general international law’ comprising multilateral ‘law-making’ treaties to which a 
majority of states are parties [original footnote omitted, ChP].” 
200 Cf. Tunkin, presenting the prevailing theory (in 1993) as follows: “General international law is 
customary law only. Conventional norms, even if all States are parties to a treaty, need the opinio juris 
of these States to become norms of general international law. In other words, treaty provisions must be 
converted into customary norms, in order for them to become norms of general international law.” 
(Tunkin 1993, p. 535.) Note, however, that Tunkin himself was of the opinion that multilateral treaties 
(and not only customary law) could also lead to general international law, see ibid., p. 541: “I believe 
that international lawyers should accept that general international law now comprises both customary 
and conventional rules of international law.” 
201 See n. 195.  
202 “Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest 
or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such 
procedure as are established by law.” 
203 “Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save 
in the following cases and in accordance with a procedure prescribed by law: (a) the lawful detention of 
a person after conviction by a competent court; (b) the lawful arrest or detention of a person for non-
compliance with the lawful order of a court or in order to secure the fulfilment of any obligation 
prescribed by law; (c) the lawful arrest or detention of a person effected for the purpose of bringing him 
before the competent legal authority on reasonable suspicion of having committed an offence or when it 
is reasonably considered necessary to prevent his committing an offence or fleeing after having done so; 
(d) the detention of a minor by lawful order for the purpose of educational supervision or his lawful 
detention for the purpose of bringing him before the competent legal authority; (e) the lawful detention 
of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, 
alcoholics or drug addicts, or vagrants; (f) the lawful arrest or detention of a person to prevent his 
effecting an unauthorized entry into the country or of a person against whom action is being taken with a 
view to deportation or extradition.” 
204 See, for example, the following words from the ICTR Appeals Chamber in the Barayagwiza case on 
‘Applicable and Authoritative Provisions’: “The International Covenant on Civil and Political Rights is 
part of general international law and is applied on that basis. Regional human rights treaties, such as the 
European Convention on Human Rights and the American Convention on Human Rights, and the 
jurisprudence developed thereunder, are persuasive authority which may be of assistance in applying 
and interpreting the Tribunal’s applicable law. Thus, they are not binding of their own accord on the 
Tribunal. They are, however, authoritative as evidence of international custom.” (ICTR, Appeals 
Chamber, Jean-Bosco Barayagwiza v. The Prosecutor, ‘Decision’, Case No. ICTR-97-19-AR72, 3 
November 1999, para. 40.) Although the American Convention is also mentioned here, it can be argued 
that the ECHR is more authoritative. Cf. in that respect, for example, Sluiter 2003 B, p. 940, n. 20 when 
writing on the regional conventions: “In particular the ECHR can be considered to reflect customary 
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Subsections 2.2.1 and 2.2.3), how the human rights bodies supervising the ICCPR 
(namely the HRC, see Subsection 2.2.2) and the ECHR (namely the (now defunct) 
ECmHR and the ECtHR, see Subsection 2.2.4) have interpreted these provisions in 
the context of alleged male captus cases will also be examined. It should be 
emphasised that most of the cases from these supervisory bodies do not go into the 
real male captus discussion as they do not need to analyse the effect of the specific 
male captus on the jurisdiction of the court. They are ‘only’ there to determine 
whether a violation of their instruments has occurred.205 As a result, most of these 
cases will be discussed in this part of the book and not in Part 3. Nevertheless, some 
decisions of the supervisory bodies will also be found in Chapters V and VI, for 
example, because it may be interesting to see how an inter-State/tribunal case, after 
being addressed at the national level/the level of the tribunals, was continued at the 
level of these supervisory bodies, or because the supervisory body seemed to do 
more than just determine whether or not a certain act had led to a violation of the 
human rights instrument in question (see the Al-Moayad case, to be addressed in 
Subsection 2.2 of Chapter V).  
 
2.2.1 Article 9, paragraph 1 of the ICCPR 
 
Nowak, in his commentary to this article, explains that “it is not the deprivation of 
liberty in and of itself that is disapproved of but rather that which is arbitrary and 
unlawful.”206  
 

It obligates a State’s legislature to define precisely the cases in which deprivation of 
liberty is permissible and the procedures to be applied and to make it possible for the 
independent judiciary to take quick action in the event of arbitrary or unlawful 
deprivation of liberty by administrative authorities or executive officials.207  

                                                                                                                                               
international law. It is true that this is only a regional convention and therefore the ensuing State practice 
is by definition limited, but this Convention dates from 1950 and served as a model for the ICCPR.”  
205 See also Currie 2007, p. 360 (also writing on male captus case law from (inter)national(ised) courts): 
“Decisions of the human rights supervisory bodies are not exactly on point with the current discussion, 
as they fulfil different functions than either the national courts or the international criminal tribunals. 
While abduction and illegal rendition may cause jurisdictional inquiries in the latter fora, being the very 
courts which can try the individuals, bodies such as the European Court of Human Rights and the United 
Nations Human Rights Committee have a supervisory function. At their most specific these courts will 
adjudge whether a particular prosecution undertaken in spite of abduction or illegal rendition was itself a 
violation of its constitutive human rights instrument, or at least whether the mode of apprehension itself 
was offensive.” See also ibid.: “As might be expected, these cases rest on the illegal acts themselves as 
human rights violations, rather than speaking to the inherent process of the court.” See finally IACtHR, 
Velásquez Rodríguez, ‘Judgment’, 29 July 1988, Ser. C., No. 4 (1988), available at: 
http://www1.umn.edu/humanrts/iachr/b_11_12d.htm, para. 134: “The international protection of human 
rights should not be confused with criminal justice. States do not appear before the Court as defendants 
in a criminal action. The objective of international human rights law is not to punish those individuals 
who are guilty of violations, but rather to protect the victims and to provide for the reparation of 
damages resulting from the acts of the States responsible.” 
206 Nowak 2005, p. 211. 
207 Ibid., pp. 211-212. 
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Thus, a person’s deprivation of liberty must not only be “on such grounds and in 
accordance with such procedure as are established by law” (lawful); it must not be 
arbitrary either.208 The first condition encompasses the principle of 
lawfulness/legality and has two dimensions: a substantive one (“on such grounds 
(…) as are established by law”) and a procedural one (“in accordance with such 
procedure as [is] established by law”)209 and the second condition contains the 
prohibition on arbitrariness.210  

How do these conditions, which will be further examined infra, relate to each 
other? It is clear from the above that if, for example, a police official maintains that 
an arrest or detention did not violate Article 9, paragraph 1 of the ICCPR, then he 
has to prove both conditions, meaning that he must show that the arrest violated 
neither the principle of legality nor the prohibition of arbitrariness. Consequently, 
this also means that any arrest which does not comply with one of the conditions can 
be seen as violating Article 9, paragraph 1 of the ICCPR. Hence, if it is established 
that an arrest violated the principle of legality (for example because it was not “in 
accordance with such procedure as [is] established by law”), there is already a 
violation of Article 9, paragraph 1 of the ICCPR. It is not necessary in that case to 
also prove that the arrest was arbitrary because the principle of legality was already 
violated. As a result, the arrest can never comply with both conditions (and only that 
will lead to the conclusion: no violation of Article 9, paragraph 1 of the ICCPR). 
Likewise, a violation of Article 9, paragraph 1 of the ICCPR can also be established 
if the arrest did not violate the principle of legality, but was ‘merely’ arbitrary.211  

Focusing now on these conditions and looking first at the principle of legality, it 
must be clarified that the word “law” primarily refers to national law.212 
Nevertheless, from the remainder of the article, it becomes clear that an arrest or 
detention must not only be lawful according to national law but also according to 
international law. For example, in his discussion on paragraph 5 of this article 
(which will be further discussed in Subsection 4.2), Nowak writes:   

 
Arrest or detention is unlawful when it contradicts one of the provisions in Art. 9(1) 
to (4) and/or a provision of domestic law. (…) [A]n arrest may be consistent with 

                                                           
208 See ibid., p. 223. See also ibid., p. 224: “It is not enough for deprivation of liberty to be provided for 
by law. The law itself must not be arbitrary, and the enforcement of the law in a given case must not 
take place arbitrarily.”  
209 See ibid., pp. 223-224. 
210 See ibid., pp. 224-228. 
211 See in that respect Nowak’s presentation of the Van Alphen case: “In van Alphen v. The Netherlands, 
concerning a Dutch solicitor who was detained for more than nine weeks in order to force him to waive 
his professional obligation to secrecy and to solicit evidence which could be used in the criminal 
investigations against his clients, the [ICCPR’s Human Rights] Committee gave a general legal opinion 
about the factors that may render arbitrary an otherwise lawful detention. In conformity with the drafting 
history, the Committee held that remand in custody pursuant to a lawful arrest must not only be lawful 
but reasonable and necessary in all circumstances, for example, to prevent flight, interference with 
evidence or the recurrence of crime. After carefully balancing the different arguments, it found a 
violation of Art. 9(1) [original footnote omitted, ChP].” (Ibid., p. 227.) 
212 Ibid., p. 224.  
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domestic laws but nevertheless unlawful under international law, regardless of 
whether this is arbitrary or in violation of the procedural guarantees in paras. 2 to 4 
[emphasis in original and original footnote omitted, ChP].213 

 
The same goes for paragraph 4 (which will also be examined in detail in Subsection 
4.2):  
 

In decisions concerning the mandatory detention of immigrants and asylum seekers 
who enter the territory of Australia without a valid entry permit, the [ICCPR’s Human 
Rights] Committee held that judicial review of the lawfulness of detention under Art. 
9(4) must also include the compatibility with international law, above all the 
Covenant itself [emphasis in original and original footnote omitted, ChP].214  

 
Returning to the prohibition of arbitrariness, what does it entail? Nowak, writing on 
the negotiations of Article 9 of the ICCPR, explains: 
 

Whereas some delegates were of the view that the word “arbitrary” (“arbitraires”) 
meant nothing more than unlawful, the majority stressed that its meaning went 
beyond this and contained elements of injustice, unpredictability, unreasonableness, 
capriciousness and unproportionality, as well as the Anglo-American principle of due 
process of law [emphasis in original and original footnotes omitted, ChP].215   

 
Hence, arbitrariness covers the notion of unlawfulness, but is in fact much more 
than that.216 This additional element is, of course, to be welcomed; otherwise, there 

                                                           
213 Ibid., p. 238. 
214 Ibid., p. 224. 
215 Ibid., p. 225. 
216 Cf. also the 1964 United Nations Committee ‘Study of the Right of Everyone to be Free from 
Arbitrary Arrest, Detention, and Exile’. According to Marcoux, Jr. (1982, p. 366), this committee 
“provides one of the most important interpretations of “arbitrary” [original footnote omitted, ChP]”. 
And indeed, if one looks at the material examined by the committee, one can only agree with this. 
Marcoux, Jr. explains the committee’s methodology and outcome as follows (ibid.): “During the course 
of its study, the United Nations Committee consulted the preparatory works and legislative history of the 
Universal Declaration and the Covenant on Civil and Political Rights. The Committee also referred to 
the reports of the United Nations Seminars on the Protection of Human Rights in Criminal Law or 
Procedure, and the Standard Minimum Rules for the Treatment of Prisoners adopted in 1955 by the first 
United Nations Congress for the Prevention of Crime and Treatment of Offenders. In addition, the 
Committee examined documents of the League of Nations and work undertaken by regional 
organizations, such as the Organization of American States and the Council of Europe. Finally, the 
Committee collected information relating to the laws and practices concerning arrest and detention in 
“as many countries as possible.” After this exhaustive study, the Committee concluded that “‘arbitrary’ 
is not synonymous with ‘illegal’ and … the former signifies more than the latter. It seems clear that, 
while an illegal arrest or detention is almost always arbitrary, an arrest or detention which is in 
accordance with law may nevertheless be arbitrary.” Accordingly, the Committee adopted the following 
definition of “arbitrary”: “Arrest or detention is arbitrary if it is (a) on grounds or in accordance with 
procedures other than those established by law or (b) under the provisions of a law, the purpose of 
which is incompatible with the right to liberty and security of person” [original footnotes omitted, 
ChP].” One could argue that on the basis of this definition, an illegal arrest/detention is always (and not 
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would be nothing wrong with a deprivation of liberty which may be based on a law 
but which may nevertheless be clearly arbitrary (for example because the law on 
which it is based is also manifestly unreasonable).  

The word “unproportionality” in the previous quotation shows that the 
requirement of non-arbitrariness is relative in nature:217 it will depend on the 
specific situation and the circumstances of the case whether a certain case of 
deprivation of liberty will be viewed as arbitrary or not. Nowak also notes this when 
he states: 
 

Cases of deprivation of liberty provided for by law must not be manifestly 
disproportional, unjust or unpredictable, and the specific manner in which an arrest is 
made must not be discriminatory and must be able to be deemed appropriate and 
proportional in view of the circumstances of the case [original footnote omitted, 
ChP].218  

 
This quotation shows that one should not only look at the correctness of the law on 
which the arrest and detention was based, but also at the correctness of the 
enforcement of the law in this specific case.219 A couple of pages earlier, however, 
Nowak explained: 
 

At this stage, a further limit on the scope of personal liberty should be mentioned. The 
traditional view is that it relates solely to the fact of deprivation of liberty and the 
observance of the minimum guarantees specifically formulated in this context, and 
not to the manner in which liberty is deprived. For example, if a person is arrested 
and not informed of the reasons, this is a violation of personal liberty; if he is 
mistreated in the process, this has nothing to do with personal liberty [emphasis in 
original, ChP].220  

                                                                                                                                               
almost always, see supra) arbitrary because it will fall under the first category of arbitrary 
arrests/detentions. 
217 See also Marcoux, Jr. 1982, p. 374: “The more a law operates to deprive individuals of the right to 
personal liberty, the more such a law becomes arbitrary. At the same time, the state has a 
correspondingly greater duty to justify its actions. In this manner, “arbitrary” is not an absolute concept 
with a single, ascertainable meaning. Rather, it is as a relative concept: a law may be more or less 
arbitrary as it more or less derogates from the fundamental right to personal liberty. “Arbitrary” may 
thus be conceptualized as a continuum, at one end of which is complete maximization of the right to 
personal liberty, and at the other, complete minimization of the right to personal liberty. According to 
this analysis, one may judge a law or proposed law by the greater or lesser extent to which it places a 
restriction upon the right to personal liberty. The state may be able to justify impositions on the right to 
personal liberty by referring to other universally recognized goal values, and by arguing that factors 
such as necessity and proportionality justify its action. However, the state has the burden of justifying its 
derogation. This burden becomes greater as infringement upon the personal liberty value increases.” 
218 Nowak 2005, p. 225.  
219 See also n. 208. In that respect, Nowak’s quotation seems to go further than the (admittedly also quite 
old) 1964 United Nations Committee ‘Study of the Right of Everyone to be Free from Arbitrary Arrest, 
Detention, and Exile’ (see n. 216) which did not seem to look at the specific manner in which the arrest 
was made. (The 1964 Study focused on the question whether the arrest and detention were lawful and 
whether the purpose of the law on which the arrest and detention were based was compatible with the 
right to liberty and security.) 
220 Nowak 2005, pp. 212-213.  
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Although it indeed seems clear that other problems which may come with 
deprivation of liberty, such as mistreatment of the arrested person, are not within the 
scope of the right to liberty and security, the fact that the second quotation states that 
one should not look at “the manner in which liberty is deprived” appears to 
contradict the first quotation where one can read that one may look at “the specific 
manner in which an arrest is made”. It looks like the last-mentioned idea (in the first 
quotation) is, however, Nowak’s view. This may be discerned from the fact that the 
second quotation speaks of the “traditional view” with which Nowak may not 
agree.221 Another argument in favour of looking at the specific manner in which the 
arrest was made is that this view can also be found in Nowak’s statement that “the 
enforcement of the law in a given case must not take place arbitrarily”.222 

Whatever the case may be, this study will follow, as others seem to do as well,223 
the first quotation in that one should also look at the correctness of the specific 
manner in which an arrest is made. That one should take into account the specific 
manner in which an arrest was made in the determination of whether the arrest was 
proportional (to come back to that point) seems logical. One can imagine that the 
arrest of a high-level person who, it is known, will do anything to evade justice may 
justify other methods of arrest than in the case of the arrest of a ‘normal’ suspect 
who, it is known, will cooperate with the police. However, it may be the case that 
applying the arrest methods of the first suspect to the second suspect (where this is 
absolutely not necessary and, in fact, disproportional for the goal of arrest) may 
render the otherwise perfectly legal arrest arbitrary. Hence, applying certain 
methods of arrest may not lead to a violation of a person’s right to liberty and 
security in one case but may lead to a violation in another case.  

Paust, however, goes one step further (and arguably one step too far) when he 
asserts: 
 

What is “arbitrary,” otherwise “unlawful,” or “unjust” will have to be considered in 
context and with reference to other legal policies at stake. (…) [I]t may not be 
incompatible with principles of justice, “unjust,” “unlawful” or otherwise “arbitrary” 
to abduct or capture an international criminal in a context when action is reasonably 
necessary to assure adequate sanctions against egregious international criminal 
activity [original footnote omitted, ChP].224  

 
Although one can imagine that the same legal arrest is non-arbitrary in one case and 
arbitrary in the other, it is allegedly not so that an operation that is so often labelled 
as unlawful and arbitrary that one may assert that it is always, in every case, 

                                                           
221 However, it must be admitted that if this is indeed the case, Nowak does not clearly present it as 
such. 
222 Nowak 2005, p. 224. See also n. 208.  
223 See, for example, Chapter IV (‘Overview of International Human Rights and Humanitarian Law 
Standards’) of the Training Manual on Human Rights Monitoring (available at: 
http://hrlibrary.ngo.ru/monitoring/chapter4.html) under D 2 (a). 
224 Paust 1993, pp. 563-564.  
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unlawful or arbitrary (such as an abduction, see Subsections 2.2.2 and 2.2.4),225 may 
become less unlawful or arbitrary under certain circumstances.  

After having reviewed this theory, one would think that all three basic male 
captus situations (disguised extradition, luring and abduction) violate Article 9, 
paragraph 1 of the ICCPR.226 (Whether the law in practice agrees with this will be 
disclosed in a few moments when the actual case law of the HRC is addressed.) 
After all, they all involve operations in which the normal route of bringing a person 
from State B to State A, namely extradition, is circumvented. Hence, such 
apprehensions are arguably not “in accordance with such procedure as [is] 
established by law” because one can assume that States will not draft legislation 
explicitly approving disguised extradition/luring/abduction. However, even if they 
did, such legislation would arguably be arbitrary in nature. That would seem logical 
with respect to abduction, but the same can be argued for disguised extradition and 
luring.227 

In the first case (disguised extradition), procedures in place for other purposes 
are used to extradite a person to another State. Although these procedures as such 
may be procedurally correct, their use as a means to extradite a person to another 
State is arguably not in conformity with the principle of legality. However, even if 
that argument were to be rejected, one could assert that the deprivation of liberty is 

                                                           
225 Cf. also Shearer 1971, p. 75 (see also Gilbert 1998, pp. 358 and 362, referring to Shearer): 
“[A]bduction is such a manifestly extra-legal act, and in practice so hazardous and uncertain, that it is 
unworthy of serious consideration as an alternative method to extradition in securing custody of fugitive 
offenders.” See also Nowak 2005, pp. 227-228: “[O]bvious examples of arbitrary arrest and detention 
include the practice of enforced disappearances and incommunicado detention, as well as kidnappings 
by secret service agents abroad [original footnotes omitted, ChP].” With respect to incommunicado 
detention, this remark should, however, be refined, see Office of the High Commissioner for Human 
Rights and International Bar Association 2003, pp. 210-211: “The practice of holding detainees 
incommunicado, that is to say, keeping them totally isolated from the outside world without even 
allowing them access to their family and lawyer, does not per se appear to be outlawed by international 
human rights law, although the Human Rights Committee has stated in its General Comment No. 20, on 
Article 7 of the Covenant, that “provisions should ... be made against incommunicado detention”. What 
is clear from the jurisprudence, however, is that incommunicado detention is not allowed to interfere 
with the effective enforcement of the legal guarantees of people deprived of their liberty. In a case 
where the authors had been held incommunicado during the first 44 days of detention, the Committee 
concluded that both articles 9(3) and 10(1) of the Covenant had been violated because they had not been 
brought promptly before a judge and because of the incommunicado detention. (…) Brief 
incommunicado detention, that is, deprivation of liberty for a short period of time in complete isolation 
from the outside world, including family and lawyer, does not per se appear to be illegal under 
international human rights law, but it cannot be used in order to bar the detainee from exercising his or 
her rights as an arrested or detained person [original footnotes omitted, ChP].” 
226 Cf. also Van der Wilt 2004, p. 276, arguing that the three methods violate a person’s right not to be 
arrested or detained arbitrarily. 
227 See also Currie 2007, p. 360: “[A]bduction and forms of rendition that are not prescribed by law are 
generally viewed as being human rights violations.” See also Gilbert 1998, pp. 358-359 (whose words 
can arguably also be applied to luring): “[S]ince abduction and collusive deportation clandestinely avoid 
extradition, an arrest for either purpose must, by definition, be unlawful.” 
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more generally to be seen as arbitrary.228 It seems, in any case, hard to state that in 
such a case, there is nothing wrong with the deprivation of liberty.  

Now, it is true that the ICCPR provision appears to focus on the actions of a 
State’s own investigating authorities and that it does not refer to actions of 
authorities from other States which may execute the actual disguised extradition. 
Nevertheless, as already explained,229 one can imagine that in many cases, the 
‘receiving’ State may very well collude with the sending State in the disguised 
extradition operation. In addition, even if this is not the case, one could argue that a 
person’s right to liberty and security/right not to be arrested or detained arbitrarily 
has been violated by some State and that it is the responsibility of the receiving State 
(which in a way profits from the violation of the sending State) to determine that, in 
the more general process of depriving a person of his liberty and bringing him to the 
jurisdiction of the court in the receiving State, the person’s right to liberty and 
security/right not to be arrested or detained arbitrarily was violated.230 If that were 
not done, then a person whose liberty was factually unlawfully/arbitrarily deprived 
could not exercise the human right he is entitled to, thereby ending up in a legal 
vacuum caused by the fragmentation of the deprivation of liberty over two legal 
systems.231 That is obviously to be prevented. Sluiter, writing on the context of the 
tribunals, states: “It is imperative that the defendant receives the full protection of 
human rights instruments and should not be the victim of the fragmentation of the 
criminal procedure over two or more jurisdictions.”232 That reasoning should 
arguably also count for the inter-State context.  

What can be said about the second case: luring? Can a luring operation be seen 
as a deprivation of liberty not in violation of the right to liberty and security/the 
right not to be arrested or detained arbitrarily? It seems that it can. In Subsection 2.1, 
where whether luring could violate a State’s sovereignty was examined, a passage 
from a resolution from the International Association of Penal Law was quoted. This 
resolution also looked at the question as to whether the practice of luring violates a 
person’s human rights and arguably answered this in the affirmative by stating that 
“[t]he violation entails liability in respect of the person concerned and the State 
whose sovereignty has been violated, without prejudice to any criminal liability of 
the persons responsible for the abduction.”233 Perhaps the following quotation by 
Paust who refers to the position of another international organisation, the 
International Law Association (which is also of the opinion that luring can be seen 
as a form of abduction, see Subsection 1.5) is clearer: 

                                                           
228 Cf. also Sluiter 2003 C, p. 648: “Both disguised extradition and abductions are generally considered 
violations of the right to be free from arbitrary arrest and detention [original footnote omitted, ChP]. 
229 See n. 49. 
230 Cf. also Frowein 1994, p. 182 (writing on the European context): “[O]ne should recognize that it is a 
violation of Article 5 of the Convention if European countries work together to circumvent the 
guarantee of personal liberty enshrined in Article 5 of the Convention.” 
231 For more information about the negative effects of two overlapping legal systems, see Sjöcrona and 
Orie 2002, pp. 18 and 270.  
232 Sluiter 2001, p. 156. 
233 Schomburg 1995, p. 105. 
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The International Law Association recognizes that kidnapping by deception is a form 
of abduction, and abduction to another State to stand trial violates the territorial 
sovereignty of the state from which the person is abducted. The abduction is also a 
violation of the human rights of the abductee. The abductee is unlawfully arrested and 
detained, which is a direct violation of several international human rights conventions 
[original footnote omitted, ChP].234 

 
Before turning to the case law, one important point must still be made. It was argued 
above (when discussing disguised extradition) that even though Article 9 of the 
ICCPR appears to focus on the actions of a State’s own police, a judge confronted 
by a male captus committed by another State should also look at these allegations so 
that he can avoid a potential legal vacuum for the victim of such a male captus. The 
same can be argued with respect to extraterritorial police actions by a certain State. 
Although one may argue that Article 9 of the ICCPR only looks at the arrest 
proceedings within a certain State and hence only covers illegal domestic arrests 
(and not inter-State disguised extraditions (to the extent that State A is colluding in 
such an operation), luring and abduction operations), such a view is arguably too 
restricted. Again, in order to ensure that suspects do not become the victim of a legal 
vacuum, of proceedings that are fragmented over several jurisdictions, the judge 
reviewing the legality of the arrest and detention should look at the entire 
deprivation of liberty proceedings, including those preparatory parts abroad which 
made it possible to, in the end, effectuate the arrest.235  
 
2.2.2 Case law from the HRC 
 
Although the Human Rights Committee, the body supervising the ICCPR, has not 
clearly pronounced itself on the method of luring and disguised extradition, it has 
decided several cases involving abductions, of which four will now be examined.236 
                                                           
234 Paust et al. 1996, pp. 436-437. See also International Law Association 1994, pp. 162-163. 
235 See also the HRC’s General Comment No. 31: “States Parties are required by article 2, paragraph 1, 
to respect and to ensure the Covenant rights to all persons who may be within their territory and to all 
persons subject to their jurisdiction. This means that a State party must respect and ensure the rights laid 
down in the Covenant to anyone within the power or effective control of that State Party, even if not 
situated within the territory of the State Party.” (HRC’s General Comment No. 31 [80]: ‘Nature of the 
General Legal Obligation Imposed on States Parties to the Covenant’, CCPR/C/21/Rev.1/Add.13 of 26 
May 2004, para. 10.) 
236 In addition to these cases, there is another case by the HRC not clearly falling within the different 
male captus situations but still often referred to (see, for example, Rayfuse 1993, p. 892, Michell 1996. 
p. 441, Costi 2003, p. 70 and Loan 2005, p. 272) when these matters are examined: HRC, Pierre Giry v. 
Dominican Republic, Communication No. 193/1985 (20 July 1990), UN Doc. CCPR/C/39/D/193/1985 
(1990), available at: http://www1.umn.edu/humanrts/undocs/session39/193-1985.html. In this case, the 
author of the complaint, the French citizen Pierre Giry, stated that he stayed for two days in the 
Dominican Republic and then went to the airport to buy a ticket to Saint-Barthélemy (ibid., para. 3.1). 
On the airport, however, he was taken to a police office, searched and (two hours and forty minutes 
later) put on a plane bound for Puerto Rico (ibid.). It was there where he was arrested, charged with 
conspiracy and attempt to smuggle drugs into the US, tried before a US District Court, convicted, 
sentenced to 28 years’ imprisonment and fined $ 250,000 (ibid., paras. 3.1-3.3). (Puerto Rico is US 
territory with commonwealth status where US federal law applies.) Giry claimed that the Dominican 
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In Celiberti de Casariego v. Uruguay,237 Lilian Celiberti de Casariego, a Uruguayan 
citizen by birth and Italian national, was arrested in Brazil on 12 November 1978 by 
Uruguayan agents with the connivance of two Brazilian police officials.238 After a 
detention of seven days in her apartment, she was driven to the Uruguayan border 
and forcibly abducted into Uruguayan territory, where she was detained again.239 
The Committee first explained that the ICCPR can have extraterritorial force: 
 

Article 2 (1) of the Covenant places an obligation upon a State party to respect and to 
ensure rights “to all individuals within its territory and subject to its jurisdiction”, but 
it does not imply that the State party concerned cannot be held accountable for 
violations of rights under the Covenant which its agents commit upon the territory of 
another State, whether with the acquiescence of the Government of that State or in 
opposition to it.240  

 
After this remark, which confirms the above-mentioned idea that a provision such as 
Article 9, paragraph 1 should have extraterritorial force so as to avoid a legal 
vacuum for the male captus victim and which should hence be welcomed, the HRC 
concluded that Uruguay had violated, among other things, “article 9 (1), because the 

                                                                                                                                               
Republic had violated, among other things, Artt. 9 and 13 (see n. 193) of the ICCPR (ibid., para. 2). The 
Committee, limiting itself to an examination of Art. 13 (ibid., para. 5.4), found that there was indeed a 
violation and stated: “The Committee notes that, while the State party has specifically invoked the 
exception based on reasons of national security for the decision to force him to board a plane destined 
for the jurisdiction of the United States of America, it was the author’s very intention to leave the 
Dominican Republic at his own volition for another destination. In spite of several invitations to do so, 
the State party has not furnished the text of the decision to remove the author from Dominican territory 
or shown that the decision to do so was reached “in accordance with law” as required under article 13 of 
the Covenant. Furthermore, it is evident that the author was not afforded an opportunity, in the 
circumstances of the extradition, to submit the reasons against his expulsion or to have his case 
reviewed by the competent authority.” (Ibid., para. 5.5.) Four members of the Committee, in an 
individual opinion (available at: 
http://www.unhchr.ch/tbs/doc.nsf/0/1c06d841819e0385c1256acb00449e95?Opendocument), noted that 
it was not Art. 13, but Artt. 9 and 12 (right to liberty of movement) of the ICCPR that should have been 
looked at. With respect to the most important article here, Art. 9, the four members stated: “In the 
present case, the Dominican Republic was not able to produce or refer to any administrative act ordering 
the expulsion or extradition of Mr. Giry before or after his arrest at the airport. Had there been an 
administrative act, even an irregular one, this might have been a case of expulsion falling within the 
scope of article 13. In the absence of such an act, identifiable, inter alia, by its date, by the authority 
taking the decision and by its nature, it appears to the signatories that the arrest of Mr. Giry and his 
enforced boarding of an Eastern Airlines flight when he wished to travel to Saint-Barthélemy constitute 
unlawful and arbitrary arrest within the meaning of article 9, paragraph 1, of the Covenant.” This case 
could be seen as evidence that the HRC is of the opinion that male captus cases which do not qualify as 
proper abductions may nevertheless violate Art. 9, para. 1 of the ICCPR. 
237 HRC, Lilian Celiberti de Casariego v. Uruguay, Communication No. R.13/56 (29 July 1981), UN 
Doc. Supp. No. 40 (A/36/40) at 185 (1981), available at: 
http://www1.umn.edu/humanrts/undocs/session36/13-56.htm. 
238 Ibid., para. 9. 
239 Ibid. 
240 Ibid., para. 10.3. 
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act of abduction into Uruguayan territory constituted an arbitrary arrest and 
detention.”241    

The second case is also against Uruguay. In Sergio Ruben Lopez Burgos v. 
Uruguay, the author of the complaint asserted that her husband, the Uruguayan 
national Lopez Burgos, was kidnapped on 13 July 1976 in Buenos Aires by 
members of the ‘Uruguayan security and intelligence forces’ in cooperation with 
Argentine para-military groups.242 After two weeks of secret detention in Buenos 
Aires, he was illegally transported to Uruguay, where he was again secretly detained 
until his official arrest on 23 October 1976.243 The Committee agreed with these 
facts.244 As in Celiberti de Casariego, the Committee explained that the ICCPR can 
have extraterritorial force245 and then concluded that Uruguay had violated, among 
other things, “article 9 (1), because the act of abduction into Uruguayan territory 
constituted an arbitrary arrest and detention.”246  

And the third case, which even led to the suspension of diplomatic relations, is 
also against Uruguay. In María del Carmen Almeida de Quinteros et al. v. 
Uruguay,247 the Uruguayan national Almeida de Quinteros submitted a 
communication on her own behalf (not related to the right to liberty and security) 
and on behalf of her daughter Elena (among other things related to Article 9 of the 
ICCPR). According to Almeida de Quinteros, Elena was arrested on 24 June 
1976.248 Four days later, she was taken by military personnel to a specific place in 
Montevideo near the Embassy of Venezuela.249 Almeida de Quinteros explained: 
“My daughter would appear to have told her captors that she had a rendezvous at 
that place with another person whom they wished to arrest.”250  

The following appalling details were then provided by Almeida de Quinteros 
about her daughter’s subsequent kidnapping: 
 

                                                           
241 Ibid., para. 11. 
242 See HRC, Sergio Ruben Lopez Burgos v. Uruguay, Communication No. R.12/52 (29 July 1981), UN 
Doc. Supp. No. 40 (A/36/40) at 176 (1981), available at: 
http://www1.umn.edu/humanrts/undocs/session36/12-52.htm, para. 2.2. 
243 See ibid., paras. 2.2-2.3. 
244 See ibid., para. 11.2: “As regards the whereabouts of Lopez Burgos between July and October 1976 
the Committee requested precise information from the State party on 24 March 1980. In its submission 
dated 20 October 1980 the State party claimed that it had no information. The Committee notes that the 
author has made precise allegations with respect to her husband’s arrest and detention in Buenos Aires 
on 13 July 1976 by the Uruguayan security and intelligence forces and that witness testimony submitted 
by her indicates the involvement of several Uruguayan officers identified by name. The State party has 
neither refuted these allegations nor adduced any adequate evidence that they have been duly 
investigated.” 
245 See ibid., para. 12.1. 
246 Ibid., para. 13. 
247 HRC, María del Carmen Almeida de Quinteros et al. v. Uruguay, Communication No. 107/1981 (21 
July 1983), UN Doc. CCPR/C/OP/2 at 138 (1990), available at: 
http://www1.umn.edu/humanrts/undocs/newscans/107-1981.html. 
248 See ibid., para. 1.2. 
249 See ibid. 
250 Ibid. 
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Believing that Elena was going to denounce someone, her captors brought her near to 
the Embassy, allowing her freedom of movement so that she could go to the supposed 
rendezvous. Elena, who had already given thought to the possibility, went into the 
house next to the Embassy. From there she managed to jump over the dividing wall, 
thus landing in Venezuelan territory. She shouted “Asylum!” and stated her name and 
occupation. When they realized what was happening, the policemen escorting her 
came through the gate giving access to the gardens of the Embassy, without being 
stopped by the four policemen on guard. When they heard Elena shouting, the 
Ambassador and his secretary, as well as other officials, ran towards her and were 
able to see her being beaten and dragged by the hair by the policemen who were 
trying to remove her by force from Venezuelan territory. The Counsellor of the 
Embassy, Mr. Frank Becerra, and the Secretary, Baptista Olivares, tried to prevent the 
woman seeking refuge from being removed from the Embassy garden before she 
could enter the residence itself. While Elena was being dragged outside, the two 
diplomats were grappling with the police, grabbing hold of Elena’s legs. One of the 
policemen struck Mr. Becerra, who fell, thus enabling them to take Elena away and 
put her in a greenish Volkswagen (…). In their anger, the police even went to the 
inhuman lengths of slamming the car door hard against Elena’s legs while she was 
being bundled into the car, certainly causing a fracture. The car then moved off at 
high speed, with its doors still open, against the oncoming vehicles and despite the 
heavy traffic to be found at that hour (…).251  

 
Again, the Committee agreed with these facts as Uruguay did not furnish the 
Committee with satisfactory evidence to the contrary. As a result, the Committee 
concluded that Uruguay had violated, among other things, Article 9 of the 
ICCPR.252 

The last case is Cañón García v. Ecuador.253 On 22 July 1987, the Colombian 
citizen Edgar A. Cañón García, together with his wife, travelled to Guayaquil in 
Ecuador.254 
 

At around 5 p.m. the same day, while walking with his wife in the reception area of 
the Oro Verde Hotel, they were surrounded by 10 armed men, reportedly Ecuadorian 
police officers acting on behalf of Interpol and the United States Drug Enforcement 
Agency (D.E.A.), who forced them into a vehicle waiting in front of the hotel.255  

 
After half a day of detention in what appeared to be a private residence, Cañón 
García was brought to the airport of Guayaquil, “where two individuals, who had 
participated in his “abduction” the previous day, identified themselves as agents of 
the D.E.A. and informed him that he would be flown to the United States on the 

                                                           
251 Ibid., para. 10.3. 
252 See ibid., para. 13. 
253 HRC, Cañón García v. Ecuador, Communication No. 319/1988 (5 November 1991), UN Doc. 
CCPR/C/43/D/319/1988 at 90 (1991), available at: 
http://www1.umn.edu/humanrts/undocs/html/dec319.htm. 
254 See ibid., para. 2.1. 
255 Ibid. 9 
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basis of an arrest warrant issued against him in 1982.”256 Cañón García’s complaint 
to Ecuador257 was that “in the light of the existence of a valid extradition treaty 
between the State party and the United States at the time of his apprehension, he 
should have been afforded the procedural safeguards provided for in said treaty.”258 
In contrast to Uruguay, Ecuador was frank and conceded that things had gone 
wrong.259 Notwithstanding this, the Committee concluded that Ecuador had violated, 
among other things, Article 9 of the ICCPR.  

What strikes is that in three of these cases,260 the State of residence colluded in 
the operation. Notwithstanding the fact that there was hence consent from the State 
of residence and thus no problem from a classical (inter-State) international law 
point of view, the HRC still found that an abduction had taken place and that this 
abduction violated modern (human rights) international law. As a result, “[t]he 
Committee reinforced the customary international law rule prohibiting forcible 
abduction and transplanted the rule into the human rights context, protecting 
individuals qua individuals.”261 
 
2.2.3 Article 5, paragraph 1 of the ECHR 
 
Like Article 9, paragraph 1 of the ICCPR, Article 5, paragraph 1 of the ECHR 
requires that a deprivation of liberty must be in accordance with the law. 
Comparable with the ICCPR context is that this requirement has both a substantive 
aspect – related to the grounds of the deprivation – and a procedural aspect, in that 

                                                           
256 Ibid., para. 2.2. 
257 With respect to the role of the US authorities, the Committee “observed that several of the author’s 
allegations appeared to be directed against the authorities of the United States, and deemed the relevant 
parts of the communication inadmissible, since the United States had not ratified, or acceded to, the 
Covenant or the Optional Protocol.” (Ibid., para. 5.1.) 
258 Ibid., para. 3. 
259 See ibid., para. 4.1: “Since it is the basic policy of the Ecuadorian Government to monitor the 
application of and respect for human rights, especially by the law enforcement authorities, a thorough 
and meticulous investigation of the act has been conducted which has led to the conclusion that there 
were indeed administrative and procedural irregularities in the expulsion of the Colombian citizen, a fact 
which the Government deplores and has undertaken to investigate in order to punish the persons 
responsible for this situation and to prevent the recurrence of similar cases in the country.” 
260 Namely in Celiberti de Casariego v. Uruguay, Sergio Ruben Lopez Burgos v. Uruguay and Cañón 
García v. Ecuador. 
261 Michell 1996, p. 442. See also Loan 2005, p. 282: “The right to be free from abduction exists 
independently of whether there is also a breach of the host-state’s sovereignty. To make a breach of an 
individual’s rights dependant on there first being a breach of state sovereignty is to effectively limit the 
scope of the right to being no more than a derivative of a state’s right to territorial inviolability. If the 
prohibition of arbitrary detention is to be an effective human right it must also be available to protect an 
individual in situations where the host-state consents to their abduction. This approach is endorsed by 
Harry Blackmun, a dissenting Supreme Court Justice in United States v. Alvarez-Machain, who 
commented, “even [with] the consent of the foreign sovereign, [kidnaping] a foreign national flagrantly 
violates peremptory human rights norms.” [See also n. 434 and accompanying text, ChP.] Such a view 
recognizes that the rights of an abducted individual will be affected in the same manner whether the 
host-state is complicit in the abduction or not [original footnotes omitted, ChP].” 
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certain procedures must be followed.262 In this context, the ECHR, again just like 
the ICCPR, essentially refers back to national law.263 Hence, it is clear that both 
rights are almost identical. Nevertheless, there are some differences. For example, 
the ECHR, in contrast to the ICCPR, does not contain an explicit prohibition of 
arbitrariness. However, notwithstanding this, Trechsel claims that the ECHR still 
offers more protection than the ICCPR.264 This is, according to him, because in 
paragraph 1 of Article 5 ECHR, one can find an exhaustive list mentioning the only 
possible exceptions to the right of liberty (“No one shall be deprived of his liberty 
save in the following cases”). Conversely, the ICCPR is more open and states in 
paragraph 1 of Article 9 that “[n]o one shall be deprived of his liberty except on 
such grounds (…) as are established by law.”265 In addition to this, the prohibition of 
arbitrariness has already been explicitly mentioned in case law as a purpose of 
Article 5, paragraph 1 which, of course, must be complied with:  
 

[T]he “lawfulness” of detention under domestic law is not always the decisive 
element. The Court must in addition be satisfied that detention during the period 
under consideration was compatible with the purpose of Article 5 § 1 of the 
Convention, which is to prevent persons from being deprived of their liberty in an 
arbitrary fashion. The Court must moreover ascertain whether domestic law itself is in 
conformity with the Convention, including the general principles expressed or 
implied therein (...).266  

                                                           
262 See Trechsel 2005, p. 406. 
263 See ibid., p. 420. 
264 See ibid., p. 407. Cf. also n. 195. 
265 See, however, Marcoux, Jr. (1982, pp. 371-372) for another view: “By its limitationist approach, the 
European Convention provides a substantially lower standard of protection than do the Universal 
Declaration and the Covenant on Civil and Political Rights because the word “lawful” qualifies all the 
limitations to the right to personal liberty found in Article 5. To the extent, therefore, that “arbitrary” 
should protect against arbitrary laws, the United Nations prohibitions provide a higher standard or 
protection than does the European Convention [original footnote omitted, ChP].” 
266 ECtHR (Third Section), Case of Stašaitis v. Lithuania, Application No. 47679/99, ‘Judgment’, 21 
March 2002, para. 58 (referring to ECtHR (Third Section), Case of J�� ius v. Lithuania, Application No. 
34578/97, ‘Judgment’, 31 July 2000, para. 56). See also ECtHR (Chamber), Case of Winterwerp v. The 
Netherlands, Application No. 6301/73, ‘Judgment’, 24 October 1979, paras. 39 and 45, in which the 
Court first focused on national substantive and procedural law respectively, law which is in principle to 
be decided by national authorities (para. 40 and 46), but then stated that “no detention that is arbitrary 
can ever be regarded as “lawful”.” (para. 39) and “the domestic law must itself be in conformity with the 
Convention, including the general principles expressed or implied therein. The notion underlying the 
term in question is one of fair and proper procedure, namely that any measure depriving a person of his 
liberty should issue from and be executed by an appropriate authority and should not be arbitrary.” 
(para. 45) and that that is something the ECtHR can surely look into. See also the already briefly 
mentioned (see n. 27 and accompanying text) and still further to discuss (see Subsection 2.2.4) decision 
ECtHR (Chamber), Case of Bozano v. France, Application No. 9120/80, ‘Judgment’, 18 December 
1986, para. 54: “The Convention here refers essentially to national law and establishes the need to apply 
its rules, but it also requires that any measure depriving the individual of his liberty must be compatible 
with the purpose of Article 5, namely to protect the individual from arbitrariness [original footnote 
omitted, ChP].” See finally the (still-to-discuss, see Subsection 2.2 of Chapter V) 2007 decision in the 
case Al-Moayad against Germany, para. 78: “The Convention lays down the obligation to conform to 
the substantive and procedural rules of national law. However, it requires in addition that any 
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This quotation shows as well that although the focus of this article is on national 
law, international law, namely the Convention itself, should also be looked at in 
establishing whether a deprivation of liberty is lawful or not (cf. the ICCPR), see the 
last sentence of the above-mentioned quotation.267  

Before turning to the case law of the European institutions related to male captus 
situations, it can again be argued that also in the context of the ECHR, Article 5 
should be able to have extraterritorial force, even though it is admitted that the rights 
of the Convention are in principle territory-based.268 As explained already in the 
context of the ICCPR, in order to ensure that suspects do not become the victim of a 
legal vacuum, of proceedings that are fragmented over several jurisdictions, the 
judge reviewing the legality of the arrest and detention should look at the entire 
deprivation of liberty proceedings, including those preparatory parts abroad which 
are executed by officials from the State party to the Convention and which made it 
possible to, ultimately, effectuate the arrest.  
 
2.2.4 Case law from the ECmHR and the ECtHR 
 
What is the ECmHR and ECtHR’s position on alleged male captus situations? Are 
disguised extradition, luring and abduction in violation of Article 5 of the ECHR?  

Starting with disguised extradition and recalling the already-mentioned Bozano 
case (see Subsection 1.3, where it was explained what a disguised extradition in fact 
entails), the defendant in this case brought applications against the three relevant 
countries: France,269 Italy270 and Switzerland.271 The application against the 

                                                                                                                                               
deprivation of liberty should be consistent with the purpose of Article 5, namely to protect individuals 
from arbitrariness”. (With reference to, among other things, ECtHR (Third Section), Case of � onka v. 
Belgium, Application No. 51564/99, ‘Judgment’, 5 February 2002, para. 39, cf. also n. 605 of Chapter 
V, and ECtHR (Grand Chamber), Case of Öcalan v. Turkey, Application No. 46221/99, ‘Judgment’, 12 
May 2005, para. 83, see Subsection 2.2.4.) 
267 This point can already be found in the passages from the Winterwerp, Bozano and Al-Moayad cases 
as can be found in the previous footnote (referring to the Convention), but in (para. 78 of) the Al-
Moayad case, the ECtHR stated even more generally: “The Court reiterates that on the question whether 
detention is “lawful”, including whether it complies with “a procedure prescribed by law” within the 
meaning of Article 5 § 1, the Convention refers back essentially to national law, including rules of 
public international law applicable in the State concerned”. 
268 See ECtHR (Grand Chamber), ‘Decision as to the Admissibility of Application No. 52207/99 by 
Vlastimir and Borka Bankovi� , �ivana Stojanovi� , Mirjana Stoimenovski, Dragana Joksimovi�  and 
Dragan Sukovi�  against Belgium, the Czech Republic, Denmark, France, Germany, Greece, Hungary, 
Iceland, Italy, Luxembourg, the Netherlands, Norway, Poland, Portugal, Spain, Turkey and the United 
Kingdom’, 12 December 2001, para. 61: “The Court is of the view (…) that Article 1 of the Convention 
[“The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms 
defined in Section I of this Convention.”, ChP] must be considered to reflect this ordinary and 
essentially territorial notion of jurisdiction, other bases of jurisdiction being exceptional and requiring 
special justification in the particular circumstances of each case”. 
269 ECmHR (Plenary), Bozano v/France, Application No. 9990/82, ‘Decision of 15 May 1984 on the 
admissibility of the application’, Decisions and Reports, No. 39, pp. 119-146. The English translation 
can be found at pp. 133-146. 
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deporting State, France, was declared admissible with respect to Bozano’s complaint 
concerning the alleged disguised extradition and the ECtHR, in its decision of 18 
December 1986, concluded that   
 

the applicant’s deprivation of liberty in the night of 26 to 27 October 197[9] was 
neither ‘lawful’ within the meaning of Article 5 (1)(f)[ 272] nor compatible with the 
‘right to security of person’. Depriving Mr. Bozano of his liberty in this way 
amounted in fact to a disguised form of extradition designed to circumvent the 
negative ruling of 15 May 1979 by the Indictment Division of the Limoges Court of 
Appeal, and not to ‘detention’ necessary in the ordinary course of ‘action ... taken 
with a view to deportation’.273 

 
Before further discussing this important decision of the European Court, it may first 
be good to point out that both the application against Switzerland, the State which 
extradited Bozano, after his disguised extradition from France, to Italy, and the 
application against Italy, the State where Bozano was eventually brought to justice, 
were found inadmissible.274 The fact that Bozano could be brought to justice in 

                                                                                                                                               
270 ECmHR (Plenary), Bozano v/Italy, Application No. 9991/82, ‘Decision of 12 July 1984 on the 
admissibility of the application’, Decisions and Reports. No. 39, pp. 147-157. The English translation 
can be found at pp. 153-157. 
271 ECmHR (Plenary), Bozano v/Switzerland, Application No. 9009/80, ‘Decision of 12 July 1984 on the 
admissibility of the application’, Decisions and Reports, No. 39, pp. 58-70. The English translation can 
be found at pp. 65-70; ECmHR (Plenary), Bozano v/Switzerland, Application No. 9009/80, ‘Decision of 
13 December 1984 on the admissibility of the application’, Decisions and Reports, No. 39, pp. 71-74. 
The English translation can be found at pp. 73-74. 
272 Which reads: “Everyone has the right to liberty and security of person. No one shall be deprived of 
his liberty save in the following cases and in accordance with a procedure prescribed by law: (…) the 
lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of 
a person against whom action is being taken with a view to deportation or extradition.” 
273 ECtHR (Chamber), Case of Bozano v. France, Application No. 9120/80, ‘Judgment’, 18 December 
1986, para. 60. It hereby attached great weight to the findings of the presiding judge of the Paris 
Tribunal de Grande Instance and of the Limoges Administrative Court. The first stated that “[t]he 
various events between Bozano’s being apprehended and his being handed over to the Swiss police 
disclose manifest and very serious irregularities (...). Moreover, it is surprising that precisely the Swiss 
border was chosen as the place of deportation although the Spanish border is nearer Limoges. [See also 
n. 45, ChP.] Lastly, it may be noted that the courts have not been given an opportunity of making a 
finding as to the possible infringements of the deportation order issued against him, because as soon as 
the order was served on him, Bozano was handed over to the Swiss police, despite his protests. The 
executive thus itself implemented its own decision. It therefore appears that this operation consisted, not 
in a straightforward expulsion on the basis of the deportation order, but in a prearranged handing over to 
the Swiss police ...” (Ibid., para. 31.) The Limoges Administrative Court stated: “[I]n reality, the 
executive sought, not to expel the applicant from French territory, but to hand him over to the Italian 
authorities via the Swiss authorities, with whom Italy had an extradition agreement; the executive was 
therefore seeking to circumvent the competent judicial authority’s negative ruling which was binding on 
the French Government; ... the impugned decision was [therefore] an abuse of powers ...”. (Ibid., para. 
35.) 
274 See Michell 1996, p. 443, n. 307: “Bozano brought an application against Switzerland complaining 
of his arrest on French territory by Swiss police. (…) The Commission considered the application to be 
partly admissible and partly inadmissible, but held that Switzerland could not have avoided its treaty 
obligations to extradite the fugitive to Italy, even if he had been unlawfully deported to Switzerland 
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Italy, notwithstanding the fact that he had been brought from France to Switzerland 
via the method of a disguised extradition, could be seen as support for the male 
captus bene detentus reasoning.275 Furthermore, the fact that Switzerland could 
extradite Bozano to Italy, notwithstanding the fact that Bozano was brought from 
France to Switzerland through a disguised extradition, can be seen as support for a 
concept which is sometimes referred to as male captus bene deditus: one can 
extradite a person to a third State (bene deditus), even if that person arrived in the 
extraditing State in an irregular way (male captus).276  

Returning to the European Court’s decision with respect to France, Van den 
Wyngaert has qualified this decision as “a great step forward in that it contains the 
first unequivocal international judicial condemnation of deprivation of liberty for the 
purposes of disguised extradition [original footnote omitted, ChP].”277 Nevertheless, 
others were less enthusiastic. One such was Judge Schermers, who wrote a 
dissenting opinion to this case. He first noted that “both parties brought convincing 
arguments before the Commission”278 and that “[i]n a case of doubt where two 
interpretations are possible, it is justifiable to give priority to that interpretation that 
best suits the long term purpose of the Convention.”279 This was, according to him, 
“that interpretation of the provisions on extradition inside Western Europe that best 
facilitates co-operation between the legal systems.”280 After having pointed to the 
fact that in Europe, criminals can easily move from one jurisdiction to another, he 
stated that this necessarily means that they “should be brought before the courts of 
the jurisdiction affected with a[s] few formalities as possible.”281  
 

It does not serve (…) the unity of Europe or the rule of law for a person to get greater 
protection when he moves from one national jurisdiction to another than when he 
stays within one jurisdiction. Special legal protection against extradition may be 
sound when the extradition is to a foreign country, but for re-extradition within 
Europe (one could call it intradiction) such protection should not be necessary. (…) 
[I]t should be normal for a person lawfully convicted in one Western European State 

                                                                                                                                               
from France. (…) Bozano also brought an application against Italy (…). Bozano’s allegations that the 
Italian authorities had corroborated with their counterparts in France and Switzerland to secure his 
return were deemed to be “manifestly ill-founded.”” 
275 See also Warbrick 2000, p. 495, writing on Bozano’s applications against France and Italy: “[I]t is 
the case that detention for the purposes of disguised extradition violates the obligations of the detaining 
State under Article 5(1)(f) but, equally, that the State to which such a person is returned has no 
Convention obligation not to put him on trial [original footnotes omitted, ChP].” See also ibid., p. 496: 
“Convention law does not require an automatic abstention from trial of a defendant simply because there 
were defects in the way in which custody over him was obtained.” Cf. also n. 293 and accompanying 
text and n. 351. 
276 This point will be returned to in Chapter V, for example, in cases like X, Schmidt and Al-Moayad. 
277 Van den Wyngaert 1990, p. 774. 
278 Dissenting Opinion of Judge Schermers to the ECtHR’s decision of 18 December 1986 in Bozano, 
available at 9 European Human Rights Reports 326-327, p. 326. 
279 Ibid. 
280 Ibid. 
281 Ibid.  
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to be brought to the prisons of that State from any of the other Western European 
States without further formalities.282   

 
Focusing on this case, Schermers was hence of the opinion that “[t]he factual 
deprivation of liberty by the French authorities was justified by the need to bring a 
convicted criminal to prison and, therefore, permitted by Article 5(1)(a).”283 This 
view, which clearly favours cooperation over procedural correctness, is arguably too 
much focused on lex ferenda: one may, of course, be of the opinion that a detention 
is justified by a certain need, but that does not also mean (see the word “therefore”) 
that the detention is also legally correct (both substantively and procedurally). One 
can agree with the European Court that not Article 5, paragraph 1 (a), but in fact 
Article 5, paragraph 1 (f) of the ECHR had to be looked at in this case.284  

Whatever one may think of this case, it must be repeated (see Subsection 1.3) 
that it will be quite difficult for a suspect to prove abuse of power (détournement de 
pouvoir) on the part of the deporting/expelling State. After all, the fact that someone 
is wanted abroad does not mean that he cannot be deported, even if his extradition is 
impermissible.285 However, recalling the different purposes of extradition and 

                                                           
282 Ibid.  
283 Ibid., p. 327. Art. 5, para. 1 (a) of the ECHR reads: “Everyone has the right to liberty and security of 
person. No one shall be deprived of his liberty save in the following cases and in accordance with a 
procedure prescribed by law: (…) the lawful detention of a person after conviction by a competent 
court”. 
284 See ECtHR (Chamber), Case of Bozano v. France, Application No. 9120/80, ‘Judgment’, 18 
December 1986, para. 53: “The applicant, the Government and the majority of the Commission were of 
the view that only sub-paragraph (f) applies in the instant case in addition to the first sentence of 
paragraph 1 and the beginning of the second sentence. The Court shares this view. The issue before it is 
not the sentence of life imprisonment Mr. Bozano is serving in Italy after his “conviction by [the] 
competent court” within the meaning of sub-paragraph (a), but the deprivation of liberty he suffered in 
France during the night of 26 to 27 October 1979. The impugned forcible removal was effected “after” 
the aforementioned conviction only in a chronological sense. In the context of Article 5 § 1 (a) (art. 5-1-
a), however, the preposition “after” denotes a causal link in addition to a succession of events in time; it 
serves to designate detention “consequent upon” and not merely “subsequent to” the criminal court’s 
decision (…). This was not so in the instant case, since it was not incumbent on the French authorities 
themselves to execute the judgment delivered by the Genoa Assize Court of Appeal on 22 May 1975 
(…). Nor was it for the French authorities to ensure that that judgment was executed, since the 
Indictment Division of the Limoges Court of Appeal had, by its negative ruling of 15 May 1979 (…), 
caused the Italian extradition request to be refused. The disputed deprivation of liberty was, 
consequently, not undergone as part of “action ... with a view to extradition”; rather, it was the means 
chosen for giving effect to the ministerial [deportation, ChP] order of 17 September 1979, the final stage 
of “action ... with a view to deportation...”. Sub-paragraph (f) therefore applies only in respect of the 
latter words.” 
285 See Van der Wilt 2004, p. 285. Nevertheless, as already stated (see n. 45), it would be easier for a 
suspect to prove such abuse of power if he is not deported to the most obvious country such as the 
country whose borders are closest to the place from which the person is deported. In the Bozano case, 
for example, one can wonder why Bozano was deported to Switzerland and not to Spain (a country 
closer to Limoges than Switzerland), see also ECtHR (Chamber), Case of Bozano v. France, 
Application No. 9120/80, ‘Judgment’, 18 December 1986, para. 25. See also n. 273. 
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deportation,286 the suspect should have a chance to prove that his deportation is not 
used as a tool to remove him from a State – for example because he is endangering 
the public order and security of his State of residence – but as a tool to bring him to 
another State because that State is, for example, interested in prosecuting him. 

However, the following two cases from the ECmHR and the ECtHR seem to 
contradict this idea.    

The first case is C. v. the Federal Republic of Germany.287 According to the facts 
of the case, the applicant, a German citizen, was convicted of criminal offences 
including insulting the constitution and dissemination of propaganda for 
unconstitutional organisations and sentenced to nine months’ imprisonment. When 
he fled to Belgium, Germany did not request his extradition because his convictions 
did not concern extraditable offences under the German-Belgium treaty. On 26 
August 1983, he was arrested in Belgium, brought to the German border and handed 
over to the German police. The applicant claimed that the German authorities had 
instigated his arrest and unlawful expulsion by the Belgian authorities. However, 
according to the Court of Appeal of Schleswig-Holstein, which confirmed a regional 
court’s decision, the applicant had not submitted concrete evidence to show this: 
“The circumstance that the applicant had been expelled to Germany as an 
undesirable alien was to be seen as a simple fact.”288 When the applicant made a 
constitutional complaint, a committee of the Constitutional Court decided not to 
accept it and stated that the Basic Law (the Constitution) did not “prevent the 
German authorities from asking a foreign State to extradite a convicted person even 
though there existed no legal obligation for that State to extradite the person in 
question under an extradition treaty.”289 The applicant subsequently went to 
Strasbourg and claimed, among other things, that Article 5 of the ECHR had been 
violated. The Commission first stated  
 

that there existed no rule of international law preventing the German authorities from 
seeking the applicant’s extradition from Belgium despite the fact that the offences for 
which he had been convicted were not extraditable under the German-Belgian 
extradition treaty.290  

 
Thus, even if Belgium could not extradite him under the German-Belgian 
extradition treaty, it was up to the Belgian authorities to decide on the basis of 
national law whether he could nonetheless be extradited in another way.291 Hence, 
                                                           
286 See n. 24: “Unlike the case where an alien is expelled or deported (…), the motive for the return of a 
fugitive from justice [by extradition, ChP] is not the maintenance of domestic public order or security, 
but the furtherance of foreign criminal proceedings.” (Stein 1995, p. 327.) 
287 ECmHR (Plenary), C. v/the Federal Republic of Germany, Application No. 10893/84, ‘Decision of 2 
December 1985 on the admissibility of the application’, Decisions and Reports, No. 45, pp. 198-204. 
288 Ibid., p. 200. 
289 Ibid., p. 201. 
290 Ibid., p. 203.  
291 Ibid.: “In principle, the question whether or not the offences in question were extraditable or whether 
they were political offences justifying a refusal of extradition was a matter to be judged by the Belgian 
authorities on the basis of the applicable Belgian law.” (Cf. also Subsection 1.2 where it was explained 


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































